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The  Judges  who  usually  sat  in  Banc  during  this  Term  and  Vacation 
were, 

Lord  Denman,  G.  J.  (Coleridge,  J.,  was  absent  in>  con- 

Patteson,  Jk7  sequence  of  ill  health;  Wight- 

William^^  •^^^X.         man,  J.,  in  the  Bail  Court.) 


TANNER,  Executrix  of  JOHN  TANNER,  v.  WILLIAM  BURY 
MOORE.     May  22. 

Declaration,  in  aasumpsit,  stated  that  T.  had  commenced  an  action  against  M.  for  1652. ;  and 
thmt,  in  consideration  of  T.'s  '*  agreeing  to  stay  the  aaid  action,*'  defendant  promised  to  pay 
T.  the  165/.  within  six  months  next  after  the  decease  of  A. 

The  promise,  as  proved,  was,  to  pay,  as  above,  in  consideration  of  T.'s  '*  having  agreed'*  to 
mMj  the  action. 

Heid  no  variance,  and  that  a  valid  consideration  was  proved. 

Assumpsit.  The  first  count  of  the  declaration  recited  that,  before 
and  at  the  time  of  defendant's  promise  after  mentioned,  J.  Tanner,  the 
testator,  in  his  lifetime,  had  commenced  an  action  on  promises  against 
John  Bayly  Moore  as  maker  of  a  promissory  note  for  165Z.  payable  to 
the  said  J.  Tanner  with  interest,  which  sum  and  interest  were  then 
wholly  due  and  unpaid  to  *J.  Tanner,  and  which  action  was  r^^o 
depending  at  the  time  of  defendant's  said  promise :  And  there- 
upon, in  the  lifetime  of  J.  Tanner,  to  wit,  on,  &c'.,  '^  in  consideration  of 
the  said  J.  Tanner's  agreeing  to  stay  the  said  action  and  all  proceedings 
at  law  against  the  said  J.  B.  Moore,  the  defendant  then  promised  the 
said  J.  Tanner  that,  if  the  said  J.  B.  Moore  should  die  in  the  lifetime 
of  one  Aaron  Moore,  his  father,  that  he  the  defendant  would,  within  six 


2  Tanner  v.  Moore.   T.  T.  1846. 

months  next  after  the  decease  of  the  father  of  the  said  J.  B.  Moore,  pay 
the  said  J.  Tanner  the  said  sum  of  165Z.  and  interest,  so  payable  as 
aforesaid :"  Averment  that  J.  Tanner,  confiding  in  defendant's  said 
promise,  "  did,  at  and  from  the  time  of  the  mjiking  the  same  hitherto, 
stay  all  further  proceedings  in  the  said  act&n'-'/against  J.  B.  Moore. 
The  count  then  averred  the  happening  of  tfee. events  on  which  defendant 
was  to  pay  Tanner  the  165Z.  and  int^r^V  and  notice  to  defendant : 
Breach,  non-payment,  though  the  six'ippttths  had  elapsed,  and  that  the 
165Z.  and  interest  were  still  due  and'^npaid. 

Plea,  Non  assumpsit.  Issuq^  ttrK/ieon.  There  were  other  pleadings, 
which  need  not  be  stated.       •.  '•• '  . 

On  the  trial,  before  Ente^  J.,  at  the  Exeter  Spring  Assizes,  1845,  the 
agreement  declared  ujroiV.wAS  put  in.     It  was  in  the  following  woras : 

"  John  Tanner,  pl^litiff,  v.  John  Bayly  Moore,  defendant. 

"  I,  the  undeiisjgiied,  William  Bury  Moore,  of  the  city  of  Exeter, 
gentleman,  th^'^brptl^er  of  and  attorney  for  the  above-named  defendant, 
m  considepatioil  *of  natural  love  and  affection,  and  of  the  plaintiiF's 
having  agreed' to  stay  all  further  proceedings  at  law  against  the  said 
defendant,  do  hereby  undertake,  promise,  and  agree  with  the  said 
^Q-1  *J.  Tanner,  the  said  plaintiff,  that,  if  the  said  J.  B.  Moore,  the 
said  defendant,  shall  die  in  the  lifetime  of  his  father,  that  I  will, 
within  six  months  after  his  said  father's  decease,  pay  ^he  said  plaintiff 
the  sum  of  165Z.  and  interest,  being  thfe  amount  g>f  ^thcvpromissory  note 
for  which  this  action  is  brought.     Djfe^^lOth^Deceml^er,  1^38. 

Wm.  5.  MOORB." 

It  was  objected,  for  the  defendant,  that  this  varied  from  the  agree- 
ment set  out  in  the  declaration,  since  the  consideration  there  stated  was 
J.  Tanner's  "agreeing  to  stay,"  whereas  the  real  consideration  appeared 
to  be  his  "  having  agreed"  to  stay :  and  that  a  promise,  on  the  latter 
consideration  merely,  was  nudum  pactum.  The  learned  Judge  was  of 
opinion  that  Tanner's  agreement  was  a  continuing  one :  but  he  reserved 
leave  to  move  for  a  nonsuit.  Verdict  for  plaintiff.  A  rule  nisi  for  a 
nonsuit  was  obtained  in  the  ensuing  term.     In  last  Easter  term,  (a) 

J,  Greenwood  showed  cause,  and  contended  that  the  ruling  of  Erle, 
J.,  was  right ;  for  that  the  "  having  agreed  to  stay"  implied  an  agree- 
ment continuing  down  to  the  time  of  the  promise,  and  executory  at  that 
time,  if  not  without  limit,  at  least  until  the  expiration  of  six  months  after 
the  death  of  J.  B.  Moore's  father.  In  support  of  this  construction  he 
cited  Payne  v.  Wilson,  7  B.  &  0.  423 ;  Com.  Dig.  Action  upon  the  case 
upon  Assumpsit,  (B  1.)  ;  Riissel  v.  Haddock,  1  Sid.  294  ;  Butcher  v,  Steur 
^^-|  art,  11  M.  &  W.  857  {b) ;  *  Thornton  v.  Jenyns,  1  Man.  &  G.  166  (c). 

-*  [Lord  Denman,  C.  J.,  referred  to  Shenton  v.  James,  6  Q.  B.  199.] 

(a)  May  5th.    Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Wigbtman,  Js. 
(6)  He  referred  particularly  to  the  judgment  of  Parke,  B.,  pp.  873-875. 
(e)  Particularly  the  judgment  of  Tindal,  C.  J.,  pp.  188,  189. 
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Greenwood  also  argued  that,  even  if  the  consideration  was  partly  exe- 
cuted, it  would  still  support  a  promise ;  citing  Com.  Dig.  Action  upon 
the  ease  upon  Assumpsit,  (B  12). 

Crowder  and  Merivale^  'contr^,  contended  that  '^  having  agreed"  must 
be  taken  to  imply  an  agreement  made  once,  and  complete  at  a  past  time ; 
and  which,  therefore,  being  an  executed  consideration,  could  not  support 
a  promise,  no  request  being  averred  ;  notes  (1)  and  (a)  to  Osborne  v.  Ro- 
gers,  1  Wms.  Saund.  264,  6th  ed. ;  and  that  the  allegation  of  performance 
by  the  plaintiff,  in  the  latter  part  of  the  count,  was  immaterial  and  could 
not  aid-  [WiGHTMAN,  J.  Your  argument  is,  that,  if  the  agreement 
Ftated  in  the  declaration  were  '^  In  consideration  of  your  having  agreed 
to  pay  5s.  a  week  to  A.,  I  will  pay  you  165Z.  at  his  death,"  the  considera- 
tion would  be  insufficient,  no  request  being  averred,  although  the  plaintiff 
alleged  performance  of  his  own  part  of  the  contract.]  It  would.  If 
the  actual  forbearance  is  relied  upon,  the  averment  should  have  been 
that  the  defendant  promised  in  consideration  that  J.  Tanner  would  for- 
bear, and  that  he  did  forbear  accordingly ;  note  (2)  to  Forth  v.  Stanton, 
1  Wms.  Saund.  211,  211  a.  6th  ed. 

Orowder  also  cited,  as  to  the  construction  and  effect  of  the  agreement, 
Roseorla  v.  ThomaSj  8  Q.  B.  234,  and  Raikes  v.  Todd,  8  A.  &  E.  846. 

Payne  v.  Wilson,  7  B.  &  C.  423,  was  a  different  case  from  this : 
*there  the  consideration  set  out  was  that  plaintiff,  at  defendant's  p^c 
request,  "would  consent"  to  suspend  proceedings;  and  the  agree- 
ment  given  in  evidence  recited  that  plaintiff  had,  at  defendant's  request, 
"  consented  to  suspend  proceedings,"  and  given  a  day  for  payment.  In 
Butcher  v.  Steuart,  11  M.  k  W.  857,  the  consideration  alleged  was  that 
the  plaintiff  "would"  procure  the  release  of  R.  S.  from  arrest ;  the  actual 
agreement  was:  "in  consideration  of  your  having"  released  R.  S.,  I 
'' engage,  within  one  month  from  this  date,  to  pay  you,"  &c.  This  was 
reconciled  with  the  declaration  by  the  forced  construction  that  payment 
was  to  be  made  in  a  month  in  consideration  of  the  plaintiff  "  having  then 
released"  R.  S.  Here  no  such  construction  can  be  resorted  to.  And 
in  that  case  the  actual  release,  not  the  agreement,  was  relied  upon  as 
the  consideration.  The  release,  even  if  made  at  the  same  time  as  the 
promise,  might  be  deemed  a  thing  continuing.  [Patteson,  J.  The 
learned  Judge  evidently  did  not  treat  it  so.  And  a  voluntary  release, 
once  made,  would  be  done  and  over.     The  plaintiff  could  not  retake.] 

Cur,  adv.  vult. 

Lord  Denman,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

The  declaration  in  this  case  ran  that,  in  consideration  of  the  testator 
agreeing  to  stay  proceedings  in  an  action  on  a  note,  the  defendant  pro- 
mised to  pay  the  amount  in  a  certain  time.  The  written  guarantee, 
when  produced,  appeared  to  be  in  consideration  "of  the  plaintiff's 
^having  agreed  to  stay,"  &c.  A  rule  for  a  nonsuit  was  obtained  |-^g 
|L  tlie  ground  of  variance. 
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The  case  of  Boacorla  v.  T^onuMy  8  Q.  B.  234,  was  strongly  r< 
on      There  however  the  declaration  ran,  in  consideration  that  the  p 
tiff  had  bought  a  horse,  the  defendant  warranted  it  sound.     It 
no  question  of  variance ;  but  the  declaration  was  held  bad  in  arres 
judgment, — ^a  past  consideration,  which  that  confessedly  was,  not  b( 
sufficient  to  support  the  promise.     The  case  of  Shenton  v.  Jamei 
Q.  B.  199,  was  also  cited.     But  there  the  question  was  whether 
Instrument  was  a  promissory  note,  which  depended  on  this,  whether 
money  mentioned  in  it  was  payable  at  all  events,  which  it  clearly  w 
the  consideration  which  was  stated  on  the  face  of  the  instrument  t 
being  necessarily  prospective.     On  the  other  side  Butcher  v.  Steuarty 
M.  k  W.  857,  was  cited.     That  case  goes  even  farther  than  the  prese 
for  there  the  declaration  ran  '^  in  consideration  that  the  plaintiff  wi 
procure  the  release  of  the  said  Robert  Steuart ;''  and  the  written  ins 
ment  ran,  ''  in  consideration  of  your  having  released  the  above-na 
defendant.''     Both  the  declaration  and  the  instrument  there  speak  oi  » 
fact  which  can  happen  only  once,  and  can  hardly  be  continuing ;  and 
yet  the  Court  held  that  there  was  no  variance.     Here  the  declaration 
speaks  of  the  consideration  as  the  plaintiff  agreeing  to  stai/y  &c.     Now 
that  word  necessarily  implies  a  continuing  agreement  till  the  action  is 
stayed;  and  the  words  of  the  instrument,  "leaving  agreed,"  necessarily 
imply  the  same ;  for  it  would  be  absurd  to  suppose  that  the  defendant 
^^-1  bound  himself  to  *pay  the  money  in  consideration  of  the  plaintiff 
merely  having  at  a  past  time  agreed  to  stay  the  proceedings,  unless 
that  agreement  was  continuing  at  the  time  of  the  signing  of  the  instru- 
ment, and  until  the  action  was  actually  stayed.     The  real  meaning  of 
both  expressions  is  in  truth  the  same:    and  this  rule  must  be  dis- 
charged. Rule  discharged. 


JAMES  V.  BROOK.     May  22. 

A  declaration  for  slander  alleged  that  plaintiff*  waa  a  salaried  auperintendent  of  police  at  L.,  and 
that  it  was  his  duty,  as  such,  to  conduct  himself  temperately,  and  with  decency  and  propriety, 
while  on  duty,  and  to  hinder  and  repress  indecent  and  disorderly  conduct  in  the  police  office : 
that  defendant,  intending  to  injure  plaintiff*  in  his  office,  and  cause  it  to  be  believed  that  he 
had  misconducted  himself  as  such  superintendent,  and  cause  him  to  be  dismissed  from  his 
office,  in  a  discourse  which  he  had  concerning  plaintiff,  as  such  superintendent,  and  con- 
cerning plaintiff's  conduct  in  his  office,  falsely,  &c.,  spoke  and  published  concerning  plaintiff, 
and  concerning  him  as  such  superintendent,  and  concerning  his  conduct  in  his  office,  the 
false,  &c.,  words:  ''P'  (meaning  defendant)  "saw a  letter,  two  or  three  days  since,  regard- 
ing an  officer  of  the  L.  police  force"  (meaning  plaintiff),  "  who*'  (meaning  plaintiff)  "  had 
been  guilty  of  conduct  onfit  for  publication/* 

Judgment  arrested,  after  verdict,  on  the  ground  that  the  declaration  did  not  show  how  the 
imputation  was  connected  by  the  speaker  with  plaintifPs  office. 

Case  for  slander.     The  declaration  contained  three  counts. 

The  first  count,  after  a  general  allegation  of  plaintiff's  previous  good 
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character,  alleged  that,  whereas  also  plaintiff,  for  a  long  time  before  the 
committing,  &c.,  had  been  and  still  is  a  peace  officer  of  our  Lady  the 
Queen,  and  superintendent  of  the  police  of  the  borough  of  Leeds  in  the 
county  of  York ;  and,  by  reason  thereof,  plaintiff,  during  all  that  time, 
had  and  received  a  certain  salary  and  reward  for  and  in  respect  of  hb 
said  office  and  employment  of  superintendent  as  aforesaid :  And  whereas 
also  plaintiff  hath  always  behaved  and  conducted  himself,  in  his  said 
office  and  employment,  with  fidelity  and  reputation  and  propriety,  by 
means  of  which  said  premises  plaintiff,  before  the  committing,  &c., 
*had  deservedly  obtained  the  good  opinion,  &c. :  and  also  plaintiff  ^po 
was  acquiring  great  gains  and  profits  by  means  of  the  said  salary  ^ 
and  reward  in  his  said  office  and  employment :  And  whereas  also  it  was 
part  of  the  duties  of  the  said  office  and  employment  that  plaintiff,  as 
such  superintendent,  should  have  the  immediate  direction  of  the  night 
police  force  in  the  said  borough  of  Leeds,  and  that  plaintiff,  as  such 
superintendent,  should  from  time  to  time  attend  during  the  night  time  at 
thf  police  office  in  the  said  borough,  to  which  police  office  persons  arrested 
during  the  night  time  in  the  said  borough  were  from  time  to  time  brought 
for  the  purpose  of  being  kept  in  custody  there  until  the  persons  so 
arrested  could  be  conveniently  taken,  in  the  morning  of  the  day  after 
any  such  arrest,  before  some  justice  of  our  said  Lady  the  Queen  assigned 
to  keep  the  peace  within  the  said  borough :  And  whereas  it  was  the  duty 
of  the  plaintiff,  as  such  superintendent  as  aforesaid,  to  conduct  himself 
temperately  and  with  decency  and  propriety  whilst  on  duty  as  such 
superintendent  at  the  said  police  office  as  aforesaid,  and  to  hinder  and 
repress  indecent  and  disorderly  behaviour  in  the  said  police  office :  The 
count  then  charged  that  defendant,  well  knowing  the  premises,  but  con- 
triving, and  falsely  and  maliciously  intending,  to  injure  plaintiff  in  his 
said  good  name,  fame  and  credit,  and  in  his  aforesaid  office  and  employ- 
ment, and  to  bring  him  into  great  scandal  and  disgrace,  as  such  super- 
intendent, with  and  amongst  all  his  neighbours  and  other  good,  &c.,  and 
to  cause  it  to  be  suspected  and  believed  that  plaintiff  had  misconducted 
himself  as  such  superintendent,  and  to  cause  the  plaintiff  to  be  dismissed 
from  and  deprived  of  his  said  office  and  employment,  heretofore,  &c., 
(the  count  then  *charged  the  speaking  by  defendant  of  certain  p^q 
words  concerning  plaintiff).  ^ 

The  third  count  charged  that,  afterwards,  to  wit  on,  &c.,  in  a  certain 
other  discourse  which  defendant  then  had  of  and  concerning  plaintiff, 
and  of  and  concerning  him  as  such  superintendent  as  aforesaid,  and  of 
and  concerning  the  conduct  of  plaintiff  in  his  said  office  and  employment, 
in  the  presence  and  hearing  of  divers  good,  &c.,  defendant,  further 
contriving  and  intending  as  aforesaid,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  plaintiff,  and  of  and  concerning  plaintiff  as 
such  superintendent  as  aforesaid,  and  of  and  concerning  the  conduct  of 
plaintiff  in  his  said  office  and  employment,  the  false,  scandalous,  mali- 
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The  case  of  RoBcorla  v.  ThomaSy  3  Q.  B.  234,  Avas  strongly  r( 
on      There  however  the  declaration  ran,  in  consideration  that  the  pi 
tiff  had   bought  a  horse,  the  defendant  warranted  it  sound.     It 
no  question  of  variance ;  but  the  declaration  was  held  bad  in  arresi 
judgment, — ^a  past  consideration,  which  that  confessedly  was,  not  be 
sufficient  to  support  the  promise.     The  case  of  Shenton  v.  James. 
Q.  B.  199,  was  also  cited.     But  there  the  question  was  whether  t 
instrument  was  a  promissory  note,  which  depended  on  this,  whether  t 
money  mentioned  in  it  was  payable  at  all  events,  which  it  clearly  wi 
the  consideration  which  was  stated  on  the  face  of  the  instrument  n 
being  necessarily  prospective.     On  the  other  side  Butcher  v.  StetLart^ ' 
M.  &  W.  857,  was  cited.     That  case  goes  even  farther  than  the  preseL 
for  there  the  declaration  ran  '^  in  consideration  that  the  plaintiff  woi 
procure  the  release  of  the  said  Robert  Steuart ;"  and  the  written  insti 
ment  ran,  ^^  in  consideration  of  your  having  released  the  above-nam 
defendant."     Both  the  declaration  and  the  instrument  there  speak  ol  a 
fact  which  can  happen  only  once,  and  can  hardly  be  continuing ;  and 
yet  the  Court  held  that  there  was  no  variance.     Here  the  declaration 
speaks  of  the  consideration  as  the  plaintiff  agreeing  to  %tay^  &c.     Now 
that  word  necessarily  implies  a  continuing  agreement  till  the  action  is 
stayed ;  and  the  words  of  the  instrument,  ^'  leaving  agreed,"  necessarily 
imply  the  same ;  for  it  would  be  absurd  to  suppose  that  the  defendant 
if,^-^  bound  himself  to  *pay  the  money  in  consideration  of  the  plaintiff 

^  merely  having  at  a  past  time  agreed  to  stay  the  proceedings,  unless 
that  agreement  was  continuing  at  the  time  of  the  signing  of  the  instru- 
ment, and  until  the  action  was  actually  stayed.  The  real  meaning  of 
both  expressions  is  in  truth  the  same:  and  this  rule  must  be  dis- 
charged. Rule  discharged. 


JAMES  V.  BROOK.     May  22. 

A  declaration  for  slander  alleged  that  plaintifTwaa  a  salaried  superintendent  of  police  at  L.,  and 
that  it  was  his  duty,  as  such,  to  conduct  himself  temperately,  and  with  decency  and  propriety, 
while  on  duty,  and  to  hinder  and  repress  indecent  and  disorderly  conduct  in  the  police  office : 
that  defendant,  intending  to  injure  plaintiff  in  his  office,  and  cause  it  to  be  believed  that  he 
had  misconducted  himself  as  such  superintendent,  and  cause  him  to  be  dismissed  from  his 
office,  in  a  discourse  which  he  had  concerning  plaintiff,  as  such  superintendent,  and  con- 
cerning plaintiff  ^s  conduct  in  his  office,  falsely,  &c.,  spoke  and  published  concerning  plaintiff, 
and  concerning  him  as  such  superintendent,  and  concerning  bis  conduct  in  his  office,  the 
false,  &.C.,  words :  '* P'  (meaning  defendant)  ''saw a  letter,  two  or  three  days  since,  regard' 
ing  an  officer  of  the  L.  police  force*'  (meaning  plaintiff),  "  who**  (meaning  plaintiff)  "  had 
been  guilty  of  conduct  unfit  for  publication." 

Judgment  arrested,  after  verdict,  on  the  ground  that  the  declaration  did  not  show  bow  the 
imputation  was  connected  by  the  speaker  with  plaintifPs  office. 

Case  for  slander.     The  declaration  contained  three  counts. 

The  first  count,  after  a  general  allegation  of  plaintiff's  previous  go^ 
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character,  alleged  that,  whereas  also  plaintiff,  for  a  long  time  before  the 
committing,  &c.,  had  been  and  still  is  a  peace  officer  of  our  Lady  t}ie 
Queen,  and  superintendent  of  the  police  of  the  borough  of  Leeds  in  the 
county  of  York ;  and,  by  reason  thereof,  plaintiff,  during  all  that  time, 
had  and  received  a  certain  salary  and  reward  for  and  in  respect  of  hi« 
said  office  and  employment  of  superintendent  as  aforesaid :  And  whereas 
also  plaintiff  hath  always  behaved  and  conducted  himself,  in  his  said 
office  and  employment,  with  fidelity  and  reputation  and  propriety,  by 
means  of  which  said  premises  plaintiff,  before  the  committing,  &c., 
*had  deservedly  obtained  the  good  opinion,  &c. :  and  also  plaintiff  ^pg 
was  acquiring  great  gains  and  profits  by  means  of  the  said  salary  ^ 
and  reward  in  his  said  office  and  employment :  And  whereas  also  it  was 
part  of  the  duties  of  the  said  office  and  employment  that  plaintiff,  as 
such  superintendent,  should  have  the  immediate  direction  of  the  night 
police  force  in  the  said  borough  of  Leeds,  and  that  plaintiff,  as  such 
superintendent,  should  from  time  to  time  attend  during  the  night  time  at 
thf  police  office  in  the  said  borough,  to  which  police  office  persons  arrested 
during  the  night  time  in  the  said  borough  were  from  time  to  time  brought 
for  the  purpose  of  being  kept  in  custody  there  until  the  persons  so 
arrested  could  be  conveniently  taken,  in  the  morning  of  the  day  after 
any  such  arrest,  before  some  justice  of  our  said  Lady  the  Queen  assigned 
to  keep  the  peace  within  the  said  borough :  And  whereas  it  was  the  duty 
of  the  plaintiff,  as  such  superintendent  as  aforesaid,  to  conduct  himself 
temperately  and  with  decency  and  propriety  whilst  on  duty  as  such 
superintendent  at  the  said  police  office  as  aforesaid,  and  to  hinder  and 
repress  indecent  and  disorderly  behaviour  in  the  said  police  office :  The 
count  then  charged  that  defendant,  well  knowing  the  premises,  but  con- 
triving, and  falsely  and  maliciously  intending,  to  injure  plaintiff  in  his 
said  good  name,  fame  and  credit,  and  in  his  aforesaid  office  and  employ- 
ment, and  to  bring  him  into  great  scandal  and  disgrace,  as  such  super* 
intendent,  with  and  amongst  all  his  neighbours  and  other  good,  &c.,  and 
to  cause  it  to  be  suspected  and  believed  that  plaintiff  had  misconducted 
himself  as  such  superintendent,  and  to  cause  the  plaintiff  to  be  dismissed 
from  and  deprived  of  his  said  office  and  employment,  heretofore,  &c., 
(the  count  then  ^charged  the  speaking  by  defendant  of  certain  p^q 
words  concerning  plaintiff).  ^ 

The  third  count  charged  that,  afterwards,  to  wit  on,  &c.,  in  a  certain 
other  discourse  which  defendant  then  had  of  and  concerning  plaintiff, 
and  of  and  concerning  him  as  such  superintendent  as  aforesaid,  and  of 
and  concerning  the  conduct  of  plaintiff  in  his  said  office  and  employment, 
in  the  presence  and  hearing  of  divers  good,  &c.,  defendant,  further 
contriving  and  intending  as  aforesaid,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  plaintiff,  and  of  and  concerning  plaintiff  as 
such  superintendent  as  aforesaid,  and  of  and  concerning  the  conduct  of 
plaintiff  in  his  said  office  and  employment,  the  false,  scandalous,  mali- 
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cious  and  defamatory  words  following,  that  is  to  say:  "  I"  (meaning  the 
defendant)  "  saw  a  letter,  two  or  three  days  since,  regarding  an  officer 
of  the  Leeds  police  force"  (meaning  the  plaintiff),  "  who  was  superior  in 
rank  to  Child  (a),  and  who"  (meaning  the  plaintiff)  "had  been  guilty  of 
conduct  unfit  for  publication."  The  declaration  then  averred  general 
damage,  and  that  persoiis,  not  named,  had  refused  to  have  acquaintance 
with  plaintiff. 

The  defendant  pleaded  Not  guilty ;  and  several  pleas  of  justification, 
to  which  the  plaintiff  replied  De  injurift. 

On  the  trial,  before  Coltman,  J.,  at  the  Yorkshire  Spring  assizes, 
1845,  a  verdict  was  found  for  the  defendant  on  the  issue  upon  the  plea 
of  Not  guilty,  so  far  as  related  to  the  first  two  counts,  and  for  the 
plaintiff  on  the  residue  of  that  issue  and  on  all  the  other  issues. 

Watsorij  in  Easter  term,  1846,  obtained  a  rule  nisi  for  arresting  the 
judgment. 
^^Q-|       *ffugh  Hill  showed  cause  in  last  Easter  vacation  (6).    The  third 

-*  count  shows  an  actionable  slander  on  the  plaintiff  in  respect  of  his 
office.  The  introductory  allegations  of  the  first  count,  which  are  incor- 
porated in  the  third,  show  that  the  plaintiff  held  the  office  of  superin- 
tendent of  police,  for  which  he  received  a  salary,  and  that  it  was  part 
of  his  duty  to  conduct  himself  with  decency  and  propriety  while  on  duty. 
Then  the  third  count  sets  out  a  discourse  had  by  the  defendant  concern- 
ing the  conduct  of  plaintiff  in  his  said  office,  in  which  defendant  publishes, 
concerning  the  conduct  of  plaintiff  in  his  said  office,  words  imputing  that  he 
had  been  guilty  of  conduct  unfit  for  publication.  The  declaration  thus 
connects  the  imputation  with  the  plaintiff's  conduct  as  superintendent. 
Luinby  V.  Allday,  1  C.  &  J.  801 ;  S.  C.  1  Tyrwh.  217,  is  not  a  simi- 
lar case  to  this.  The  misconduct  there  imputed  was  not  shown  to  be 
such  as  to  render  the  plaintiff  unfit  for  the  employment  described  in  the 
declaration:  here  the  unfitness  is  distinctly  pointed  out,  since  it  is 
alleged  that  the  plaintiff  was  bound  to  conduct  himself,  in  his  office,  with 
decency  and  propriety,  and  it  appears  t£at  the  impropriety  is  imputed 
concerning  the  conduct  of  the  plaintiff  in  the  office.  All  the  allegations 
must,  after  verdict,  be  taken  to  be  proved. 

Watson  and  Hoggins  were  now  heard  in  support  of  the  rule.  The 
third  count  shows  no  connection  between  the  alleged  slander  and  the 
introductory  allegations.  It  does  not  appear  how  that  which  is  imputed 
''111   ^^^^^^  *disqualify  for  the  employment.     In  Lumby  v.  Allday,  1 

J  C.  &  J.  301 ;  S.  C.  1  Tyrwh.  217,  Bayley,  B.,  refers  to  the 
language  of  Db  Grey,  C.  J.,  in  Onslow  v.  Home,  3  Wils.  177,  186  ;  S. 
C.  2  W.  Bl.  750,  753,  {c).  According  to  Wilson's  report  of  the  latter 
case,  it  is  laid  down,  as  a  general  rule,  'Uhat  words  are  actionable 

(a)  It  appeared  on  the  trial  that  Child  was  an  officer  in  the  Leeds  police. 
(6)  May  9th.    Before  Lord  Denman,  C.  J.,  Patteson  and  Williams,  Jb.    Coleridge,  J., 
was  absent  on  account  of  illness.    Wighthan,  J.,  was  sitting  at  Nisi  Prius. 
(C  See  Alfred  v.  Farlow,  8  Q.  B.  854,  859.  . 
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when  spoker  f  one  in  an  oflSce  of  profit,  which  may  probably  occasion 
the  l<^8  of  hi?  o£Sce,  or  when  spoken  of  persons  touching  their  respective 
professions,  trades,  and«  business,  and  do  or  may  probably  tend  to  their 
damage."  The  expression  in  Sir  W.  Blackstone's  report  is,  "  if  the 
words  may  be  of  probable  ill  consequence,  to  a  person  in  trade,  a  pro- 
fession, or  an  office/'  Baylet,  B.,  says:  "The  objection  to  the  rule, 
as  expressed  in  both  reports,  appears  to  me  to  be,  that  the  words 
'  probably'  and  '  probable'  are  too  indefinite  and  loose,  and  unless  they 
are  considered  as  equivalent  to  ^having  a  natural  tendency  to^  and  are 
confined  within  the  limits,  I  have  expressed  in  stating  the  defendant's 
objections,  of  showing  the  want  of  some  necessary  qualification,  or  some 
misconduct  in  the  office,  it  goes  beyond  what  the  authorities  warrant." 
[Williams,  J.  How  is  a  "  natural"  tendency  stronger  than  "  probable  ?"] 
The  only  charge  here  is,  that  the  plaintiif's  conduct  has  been  "  unfit  for 
pnblication."  Many  instances  of  such  conduct  might  be  suggested 
where  the  imputation  of  it  would  have  no  tendency  to  deprive  the  plain- 
tiff of  his  office ;  as,  for  instance,  licentious  intercourse  with  females,  or 
even  the  obtaining  information  from  prostitutes  in  the  course  of  his  duty. 
[Lord  Denman,  C.  J.  The  inquiry  itself,  from  its  nature,  might  be 
unfit  for  publication,  without  any  culpability  on  the  part  of  the  plaintiff.] 
Heame  v.  *Stowelly  12  A.  &  E.  719,  shows  that  the  record  ought  ^^  ^ 
to  point  out  bow  the  imputation  affects  the  plaintiff  in  his  calling.  ^ 
In  Brayne  v.  Oooper^  6  M.  &  W.  249,  the  declaration  charged  that  the 
plaintiff  carried  on  the  trade  of  a  stay-maker,  and  that  defendant  said  . 
of  him,  in  his  trade,  '^  the  business  of  a  stay-maker  does  not  keep  him, 
but  the  prostitution  of  t^  e  person  in  the  shop ;  after  it  is  shut,  it  is  as  bad 
as  any  bawdy-house  in  the  town."  It  was  held  that,  unless  the  words 
were  believed  to  be  an  imputation  of  keeping  a  bawdy-house  (in  which 
case  they  would  have  been  actionable  without  reference  to  the  trade), 
the  action  could  not  be  sustained :  Ayre  v.  Craven^  2  A.  &  E.  2  (a),  was 
there  referred  to,  and  is  in  point  here.  In  that  case  the  words  were 
charged  to  have  been  spoken  concerning  plaintiff  in  his  profession  of  a 
physician ;  and  they  imputed  adultery.  But  the  Court  arrested  the 
judgment,  saying  that  ^'  the  declaration  ought  not  merely  to  state  that 
such  scandalous  conduct  was  imputed  to  the  plaintiff  in  his  profession, 
hut  also  to  set  forth  in  what  manner  it  was  connected  by  the  speaker 
with  that  profession."  The  same  principle  results  from  Goldstein  v.  FobSj 
6  B.  &  C.  154. 

Further,  no  action  lies  on  words  so  general  as  these :  instances,  in 
which  imputations  more  specific  have  been  held  incapable  of  sustaining 
an  action,  are  given  in  1  Vin.  Abr.  414,  Actions  [for  words,"]  (G.  a.) 

Lord  Denman,  C.  J.     I  cannot  distinguish  this  case  from  Ayre  v.       ! 
Craven,  2  A.  &  E.  2.     The  words  there  used  were  very  likely  to 
injure  the  plaintiff  in  his  profession  of  a  physician ;  but  the  Court  held      ; 


(a)  See  Wetkerhead  ▼.  Armitage,  2  Lev.  233. 
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I      ^  ^-.  that  they  did  not  *nece88arily  import  that  the  plaintiff  had  been 

-I  guilty  of  adultery  in  the  course  of  exercising  his  profession ;  and 

that  the  declaration  ought  to  have  connected  the  imputation  with  tht 

profession.     Here  it  might  possibly  be  said  that  the  word  ''guilty' 

indicates  some  evil  practice :  but,  when  we  look  at  what  follows,  we  see 

,     that  the  discourse  might  refer  only  to  some  inquiries  which  the  plaintiff 

.     was  led  to  pursue,  in  the  course  of  his  office,  and  which  it  could  not  be 

1     fit  to  publish. 

Pattesok,  J.  I  cannot  see  how  we  are  to  distinguish  this  case  from 
Atfre  V.  Craven^  2  A.  &  E.  2.  The  language  at  the  end  of  the  judgment 
ihere  is  closely  applicable  here,  and  establishes  the  doctrine  that,  where 
a  charge  is  not  necessarily  connected  with  a  profession,  the  declaration 
must  show  how  the  speaker  did  connect  it.  But  here  the  words  only 
declare  that  the  speaker  had  seen  a  letter  imputing  that  an  officer  of  the 
Leeds  police  force  "  had  been  guilty  of  conduct  unfit  for  publication." 
Lumbtf  Y.  Allday,  1  C.  &  J.  301 ;  S.  C.  1  Tyrwh.  217,  though  in  some 
respects  di^^'inguishable,  rests  on  the  same  doctrine.  The  only  difference 
between  the  present  case  and  Ayre  v.  Oraverij  2  A.  &  E.  2,  is  that  in 
Ayre  v.  Craven^  2  A.  &;  E.  2,  the  declaration  did  not  charge  that  the 
discourse  was  held  concerning  the  plaintiff  in  his  profession,  or  concerning 
the  profession,  but  only  ''of  and  concerning  the  said  plaintiff  so  carrying 
on  the  said  profession :"  but  then  the  declaration  went  on  to  say  that  the 
words  were  spoken  "  of  and  concerning  him  in  his  said  profession;"  so 
that  really  that  case  is  on  all  fours  with  the  present. 
♦141  *WiLLiAMS,  J.  I  cannot  distinguish  this  case  from  Ayre  v. 
-*  Craven^  2  A.  k  E.  2.  The  word  "guilty,"  here,  might,  as  my 
Lord  remarks,  seem  to  give  a  character  to  the  conduct  stated  to  be  unfit 
for  publication  :  but,  after  all,  that  shows  rather  the  view  taken  of  the 
4Sonduct  by  the  speaker  than  the  conduct  itself.  But  even  if  the  words 
have  a  natural  tendency  to  produce  injury  in  the  profession,  the  declara^ 
tion  is  wholly  wanting  in  any  explanation  of  the  way  in  which  the  speaker 
connected  the  conduct  with  the  profession.  That  was  the  objection  on 
which  this  Court  acted  in  Ayre  v.  Craven^  2  A.  &  E.  2. 

Rule  absolute  (a). 

(a)  See  Evant  v.  Harlow,  5  Q.  B.  624.    Also  Le  Fanu  v.  Mdlcomton,  in  Dom.  Proc.,  27th 
Imw  1848,  1  Ho.  of  Tjords  Gases. 


WILLIAMS  V.  STIVEN.    May  22. 

Before  stat.  8  Ann.  e.  14  s.  6,  rent  accruing  before  the  expiration  of  a  tenancy,  coold  not  be  dis- 
trained for  after  the  tenancy  expired,  though  the  tenant  continued  in  occupation. 

Therefore,  where  an  ovowry  for  rent  arrere  is  framed  at  common  law,  it  must  be  alleged  and 
proved  that  the  tenancy  continued  up  to  the  time  of  the  distress. 

Replevin  for  taking  plaintiflTs  cattle  and  chattels  in  two  closes. 
The  defendant,  besides  two  other  pleas,  avowed,  for  that  plaintiff,  for 
a  long  time,  to  wit,  two  years  next  before  and  ending  on  a  certain  day, 
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CO  wit,  2d  February  1844,  and  from  thence  until  and  at  the  said  time 
when,  &c.,  held  and  enjoyed  the  said  closes  in  which,  &c.,  as  tenant  thereof 
to  defendant,  by  virtue  of  a  demise  thereof  to  plaintiff  theretofore  made,  at 
a  yearly  rent,  to  wit,  the  yearly  rent  of  20^.,  payable  half  yearly  on  the 
2d  August  and  2d  February  in  every  year :  and,  because  *the  sum  ri^-tK 
of  40L  of  the  rent  aforesaid,  for  the  space  of  two  years  endi'^g  as 
aforesaid,  on,  Ac.  (2d  February),  and  from  thence  until  ana  at  the  said 
time  when,  &c.,  was  due  and  in  arrear  from  plaintiff  to  defendant,  defend- 
ant well  avows  the  taking,  &c.,  and  justly,  &c.,  as  for  and  in  tue  name  of 
a  distress  for  the  said  rent  so  due,  &c. 

Plea  in  bar.  That  plaintiff  did  not  hold  or  enjoy  the  close  in  which, 
Ac.,  aa  tenant  thereof  to  defendant  in  manner,  ke. :  conclusion  to  the 
country.  Issue  thereon.  There  were  other  issues,  which  it  is  not  nec6»- 
■ary  to  state. 

On  the  trial  before  Platt,  B.,  at  the  Monmouthshire  Spring  assiies, 
1845,  it  appeared  that  the  distress  was  made  in  July  1844,  for  rent  due 
for  the  time  stated  in  the  avowry ;  and  evidence  was  given,  on  the  part  of 
the  defendant,  to  show  that  the  plaintiff  held  the  land  as  tenant  to  the 
defendant  from  year  to  year,  at  a  yearly  rent  of  20?.,  payable  on  the 
2d  of  August  and  2d  of  February,  on  which  latter  day  the  current 
year  ended :  but  the  plaintiff  proved  that  he  had  been  served,  on  26th 
June  1848,  by  the  defendant,  with  a  notice  to  quit,  of  that  date.  It  was 
hereupon  contended,  for  the  plaintiff,  that  his  tenancy  had  ceased  before 
the  dstress  was  made,  and  he  was  therefore  a  mere  trespasser  at  the  time 
of  the  distress,  and  was  entitled  to  a  verdict  on  the  issue  above  mentioned. 
The  learned  Baron  reserved  leave  to  move  to  enter  a.  verdict  for  the 
plaintiff  on  this  issue,  and  directed  a  verdict  for  the  defendant.  On  the 
other  issues  the  plaintiff  had  a  verdict.  In  Easter  term,  1845,  Alex- 
ander obtained  a  rule  to  enter  the  verdict  on  this  issue  for  the  plaintiff, 
or  for  a  new  trial.     He  cited  Jenner  v.  Olegg^  1  Moo.  k  Robb.  218. 

*WhaUley  and  F.  V.  Lee  now  showed  cause  (a).  In  Jenner  y,  p^^jg 
Clegg^  1  Moo.  k  Rob.  213,  the  marginal  note  states  that  ^' a  tenant  ^ 
holding  over  after  notice  to  quit  given  by  the  landlord,  is  not  liable  to  a 
distress,  without  some  evidence  of  a  renewal  of  the  tenancy."  But,  in  that 
case,  the  rent  distrained  for  did  not  become  due  before  the  tenancy  ex- 
pired, so  that  there  was  no  right  to  distrain  :  here  the  tenancy  did  not 
expire  till  after  the  day  on  which  the  rent  was  due.  The  same  distinc- 
tion applies  to  Alford  v.  Vichery^  Car.  k  M.  280. 

Alexander  and  Smyihiee^  contri.  Jenner  v.  CUgg^  1  Moo.  k  Rob.  218, 
shows  that  after  a  notice  to  quit  has  expired,  the  landlord  cannot  affirm 
the  tenancy  by  distraining,  and  that  the  tenant  does  not  do  so  by  con- 
tinuing his  occupation.  Then  the  only  question  is  whether  a  party 
continuing  in  possession  after  his  tenancy  expires  is  liable  to  have  his 
goods  distrained  for  rent  which  accrued  during  the  tenancy.     The  avowry 

(a   Befbr«  I^ord  DxiriiAjr,  C.  J.,  Pattssok,  and  Williams,  Js. 
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here  is  not  framed  under  stat.  8  Ann.  c.  14,  ss.  6,  7  :  and,  before  that 
statute,  no  right  to  distrain  continued  after  the  determination  of  the  ten- 
ancy ;  1  Bro.  Abr.  Dtstrease,  pi.  19  ;  1  Rol.  Abr.  672,  DistresSj  (0)  8,  10. 
Therefore  it  is  a  material  allegation,  in  this  avowry,  that  the  plaintiff 
continued  tenant  up  to  the  time  of  the  distress ;  which  is  negatived  .by 
the  evidence.  Without  that  allegation,  the  avowry  «would  have  been 
bad ;  Banks  v.  Angell,  7  A.  &  E.  848 ;  Innes  v.  Cohjuhm^  7  Bing.  265. 

Cur.  adv.  vult. 
^^-.       *Lord  Dekman,  C.  J.,  in  this  term  (May  26th),  delivered  the 
-■  judgment  of  the  Court. 

Numerous  points  were  made  in  this  case  (a),  in  which  the  plaintiff 
obtained  a  verdict  on  two  issues,  the  defendant  on  the  third,  subject  to 
a  motion  for  entering  a  verdict  for  the  plaintiff  on  that  also,  if  the  Court 
should  think  him  entitled  to  it.  The  learned  Baron  reports^  that  he 
reserved  questions  on  evidence  of  the  identity  of  the  premises  distrained 
upon,  and  on  the  defendant's  right  to  distrain  after  he  had  given  notice 
to  quit. 

On  this  latter  point,  Jenner  v.  Clegg^  1  Moo.  k  Rob.  218,  was  cited ; 
which  is  not  applicable,  because  the  rent  there  distrained  for  became  due 
after  the  determination  of  the  tenancy  by  notice  to-  quit  from  the 
landlord. 

But  it  was  argued  that,  as  the  avowry  here  was  at  common  law  and 
not  under  the  statute  of  8  Ann.  c.  14,  s.  6,  it  was  not  good  after  deter- 
mination of  the  lease  by  landlord's  notice.  And  it  is  clear  from  Co. 
Lit.  47  b.  and  1  Ro.  Ab.  672,  Distress  (0)  pi.  10,  Com.  Dig.  Di^reU 
(A  2),  that  this  is  so. 

The  plaintiff  therefore  is  entitled  to  have  the  rule  absolute. 

Rule  absolute  to  enter  a  verdict  for  plaintiff  on  the  third  issue. 

(a)  The  report  is  confined  to  the  point  upon  which  the  court  decided. 


«,an  *The  QUEEN  v.  The  Inhabitants  of  RATCLIFFE  CULEY. 
^^^  May  27. 

A  parish  remoying  paupers  transmitted  examinations,  the  first  of  which  purported  to  be  made 
touching  the  last  legal  settlement  of  the  paupers,  and  to  be  taken  by  justices  whose  juris- 
diction  sufficiently  appeared.  In  the  margin  were  the  words,  "  County  of  Leicester,  to  wit/* 
The  next  examination  had  the  same  marginal  words,  and  purported  to  be  taken,  '*  touching 
the  above-named  settlement,"  and  "before  us  the  said  justices:**  their  names  were  sub- 
scribed, and  were  the  same  as  those  subscribed  to  the  first  examination  ;  hot  there  was  no 
other  statement  showing  their  jurisdiction. 

Hddt  that  the  latter  examination  was  bad :  for  that  each  of  the  examinations,  on  which  an 
order  of  removal  is  made,  must  contain  in  itself  every  statement  neceasary  to  show  jurisdic- 
tion, and  the  want  of  such  statement  cannot  be  supplied  by  reference  from  one  examination 
to  another. 

On  appeal  against  an  order  removing  James  Deeming  and  his  wife 
and  son  from  the  parish  of  Melton  Mowbray  to  the  parish  of  Ratclifft 
Culey,  both  in  Leicestershire,  the  Sessions  confirmed  the  order,  subjec. 
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to  the  opinion  of  this  Court  upon  a  case,  the  material  parts  of  which 
were  as  follows. 

The  order  of  removal  was  set  forth,  purporting  to  he  made  by  the 
Rev.  William  Evans  Hartopp,  Clerk,  and  Roger  Manners,  Esquire, 
whose  names  were  thereunto  set  and  seals  affixed,  being  two  of  Her 
Majesty's  justices  of  the  peace  acting  in  and  for  the  county  of  Leicester. 
The  case  then  proceeded :  "  The  examinations  on  which  the  said  order 
was  founded,  so  far  as  they  are  material,  were  as  follows : 

**  County  of  Leicester,  to  wit.  The  examination  of  the  above-named 
James  Deeming,  now  inhabiting  in  the  said  parish  of  Melton  Mowbray, 
touching  the  last  legal  place  of  settlement  of  himself  and  Mary  his  wife 
and  Arthur  their  son,  aged  eighteen  months,  taken  (a)  upon  oath  before 
us,  the  undersigned,  two  of  Her  Majesty's  *ju8tice8  of  the  peace  in 
and  for  Ihe  said  county,  the  8d  day  of  December,  1844,  at  Melton  L 
Mowbray  aforesaid:  who  saith,"  &c.  (6).  The  case  then  set  forth  the 
rest  of  the  examination.     It  was  subcribed, 

"  Jamk  Debmino.  Taken  and  sworn  before  us, 

"W.  E.  Hartopp.    Roger  Manners." 

The  case  then,  without  any  intervening  words,  set  forth  the  next  exa- 
mination, which  began : 

"  County  of  Leicester,  to  wit.  The  examination  of  Ann  Deeming  of 
Melton  Mowbray  aforesaid,  widow,  touching  the  above-named  settlement, 
taken  upon  oath  before  us  the  said  justices,  the  8d  day  of  December 
1844,  at  Melton  Mowbray  aforesaid :  who  saith,"  &;c.  It  was  subscribed, 

"Ann  Deeming.  Taken  and  sworn  before  us, 

W.  E.  Hartopp.    Roger  Manners." 

Then  followed  several  other  examinations,  commencing,  and  being 
subscribed,  in  the  same  manner  as  that  of  Ann  Deeming.  The  case  then 
stated  that  an  appeal  was  entered  and  notice  of  grounds  served.  The 
6th  ground,  the  only  one  material  to  this  case,  was : 

6.  ^^  That  the  examinations  of  Ann  Deeming,"  &c.  (naming  those  sub- 
sequent to  hers),  being  examinations  on  which  the  said  order  was  made, 
are  severally  and  respectively  bad  in  this,  that  it  does  not  appear  from 
them  that  they  were  taken  or  sworn  before  justices  of  the  peace  of  or 
for  the  county  of  Leicester,  or  that  the  justices  before  whom  they 
were  so  taken  or  sworn  had  any  jurisdiction  or  authority  to  take  the 
same." 

*The  case  then  stated  that,  on  the  trial  of  the  appeal,  the  r-^^n/) 
appellants  moved  to  quash  the  order  for  the  several  reasons  con- 
tained in  the  2d,  6th  and  7th  grounds  of  appeal,  contending  that  the 
order  was  bad  (e)  for  not  showing  the  jurisdiction  M  the  removing 

(«)  See  Regina  ▼.  Moleavortk,  p.  65,  post. 

at)  This  examination  stated  James  Deeming's  sge ;  that  he  was  born,  as  he  had  heard  and 
believed,  at  Melton  Mowbray,  of  parents  then  legally  settled  at  RatclifTe  Culey ;  had  neitei 
done  any  act  to  gain  a  settlement ;  was  married,  &c.,  and  had  a  son,  6lc.  ;  that  the  paupers 
hid  come  to  inhabit,  &c.,  were  chargeable,  and  had  received  relief,  &c. 

if:)  This  point  was  discussed  on  the  present  argument,  but  not  decided. 
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justices,  and  that  the  examinations  were  defectire,  as  well  because  thej 
did  not  contain  prim&  facie  evidence  of  a  settlement  in  the  appellant 
parish,  as  because  those  specified  in  the  6th  ground  of  appeal  did  not 
purport  to  have  been  taken  before  justices  having  jurisdiction  in  the 
matter.  The  sessions  determined  that  the  respondents  might  proceed 
with  their  case.  The  special  case  then  set  out  th^  facts  proved  at 
sessions,  and  the  decision  there ;  and  concluded  as  follows : 

"  If  this  Court  shall  be  of  opinion  that  the  respondents  were  not 
entitled  to  be  heard  by  reason  of  the  objections,  or  any  of  them,  herein- 
before stated,  to  the  order  of  removal  and  examinations,  or  shall  be 
of  opinion  that  the  facts  proved  by  the  respondents,  or  such  of  them  as 
were  admissible  in  evidence  and  relevant  to  ihe  issue,  did  not  amount 
to  primft  facie  proof  of  the  pauper's  settlement  both  the  order  of 
sessions  and  order  of  removal  are  to  be  quashed :  or,  if  this  Oeurt  shall 
be  of  the  contrary  opinion  upon  all  the  above  questions,  both  the  said 
orders  are  to  be  confirmed." 

Pashletfj  in  support  of  the  order  of  sessions.  The  first  examination 
is  properly  headed.  [Lord  Denman,  C.  J.  ,No  doubt.]  The  second 
refers  to  it  by  the  words  "  before  us  the  said  justices,"  and  is  good  also. 
♦211  [^-^"""^SON,  J.  How  does  it  appear  that  these  words  *refer  to  any 
thing  ?]  The  examination  is  stated  to  be  ^'  touching  the  above- 
named  settlement,"  that  is,  the  settlement  mentioned  in  the  preceding 
examination.  It  does  not  appear  that  both  are  not  on  the  same  paper : 
and  the  same  names  of  justices  are  subscribed  to  both.  Therefore  the 
word  "  said,"  in  the  second  examination,  will  incorporate  it  with  the 
first.  The  principle,  verba  relata  inesse  videntur,  was  applied  in  a 
similar  manner  in  Hex  v.  Holheck^  Burr.  S.  C.  198,  and  Regina  v. 
Casterton^  6  Q.  B.  507.  In  Regina  v.  The  Ji^icea  of  Btuskiitghamshirej 
8  Q.  B.  800,  805,  it  was  objected  that  the  respondent  parish  was  not 
shown,  in  the  body  of  the  order  of  removal,  to  be  in  Buckinghamshire. 
But  GoLERiDOB,  J.,  answered :  The  order  is  addressed  to  the  overseers 
of  High  Wycombe  in  the  county  of  Bucks,  and  the  parish  is  afterwards 
called  'the  said  parish  of  High  Wycombe.'"  The  Court  will  not 
increase  the  rigour  of  the  rule  acted  upon  in  Regina  v.  Shipston  upon 
Stour,  6  Q.  B.  119.  There  it  was  held  that  the  second  examination  did 
not  appear  to  be  taken  before  justices ;  but  the  examination  made  no 
mention  of  justices,  and  no  reference,  in  the  margin  or  otherwise,  to  a 
place  where  the  examination  was  taken :  there  was  nothing  to  connect 
it  with  a  document  in  which  the  justices  were  correctly  mentioned  but 
similarity  of  names.  And  that  case  was  decided  by  two  of  the  learned 
Judges,  with  hesitation.  In  the  present  case,  an  indictment  for  perjury 
would  have  lain  on  the  second  examination.  If  a  commissioner,  taking 
an  affidavit,  subscribed  his  name  without  styling  himself  "  Commis- 
♦221  ^i®^®'^/'  ^^®  f*^^  might  be  supplied  by  ^evidence,  on  a  prosecution 
for  perjury :  it  would  not  be  necessary  that  jurisdiction  should 
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appear  bj  a  precise  averment  of  every  fact  on  which  it  depended :  this 
is  decided,  in  the  case  of  a  jurat,  by  Bex  v.  Umden,  9  East,  437,  cited 
in  Regina  r.  Bhxham^  6  Q.  B.  528.  [Lord  Denman,  C.  J.  The  decision 
in  Megina  v.  Bloxham  has  been  remarked  upon  by  the  Court  of  Ex- 
chequer.]    It  was,  in  Empey  v.  King^  13  M.  &  W.  519  (a). 

Maeaulayy  contri.  The  examinations,  even  if  they  were  on  the  same 
paper,  are  separate  documents.  There  is  no  reference  in  terms  from 
the  second  to  the  first.  The  word  ^^  said"  does  not  constitute  a  reference 
to  any  particular  document  in  which  the  justices  are  before  named. 
[Lord  Denman,  G.  J.  It  may  mean  the  justices  who  have  convicted  a 
poacher  on  that  day.  Patteson,  J.  Taking  the  examination  itself,  it 
has  no  meaning,  as  to  the  justices :  the  argument  is,  that  a  meaning  may 
be  giren  by  reference  to  another  document,  because  they  are  in  the  same 
bundle.}  If  that  circumstance  is  of  any  weight,  the  argument  in  support 
of  the  examination  is  not  so  strong  here  as  in  Regina  v.  Shipston  upon 
Stour,  where  the  examinations  were  on  the  same  paper.  Begina  v. 
Bloxham^  where  this  Court  held  that,  an  omission  in  the  jurat  of  an 
affidavit  could  not  be  aided  by  reference  to  a  document  annexed,  was 
sabsequent  to  Begina  v.  ShipsUm  upon  Stout, 

Lord  Denman,  C.  J.  I  think  that  every  examination  ought  to  be  perfect 
in  itself,  and  show  the  jurisdiction  '^'to  take  it.  When  the  descrip-  r^og 
tions  furnished  by  a  particular  examination  are  incomplete  for  this 
purpose,  we  cannot  admit  proof  for  the  purpose  of  supplying  a  reference 
to  something  else  which  may  cure  the  defect.  The  justices  who  take  an 
examination  must  appear  by  the  examination  to  have  authority ;  that  is 
a  simple  rule.  Bex  v.  JSmden  has  nothing  to  do  with  this  case :  it 
decides  only  that  an  indictment  for  perjury  in  an  affidavit  need  not  set 
out  the  jurat,  and  that  it  is  sufficient  if  the  place  at  which  the  affidavit 
was  sworn  be  shown  in  evidence.  Here  the  question  is,  whether  that 
which  ought  to  appear  on  the  document  itself  is  sufficiently  shown 
by  it  or  not.  I  wished  to  hear  this  point  discussed,  supposing  that  the 
case  in  the  Court  of  Exchequer  threw  a  doubt  on  our  decision  in  Begina 
T.  Bloxham^  but  that  proves  not  to  be  so. 

Patteson,  J.  I  am  of  the  same  opinion.  It  is  heist  to  have  it  fully 
understood  that  each  deposition  should  be  perfect  in  itself. 

Williams,  J.  The  examinations  are  not  such  as  the  statute  requires 
to  be  sent.  The  reference  supposed  to  be  made  to  another  document,  by 
the  words  ^'  said  justices"  and  ''  above-named  settlement,"  does  not  bring 
the  case  within  that  class  in  which  reference  has  been  allowed  to  words  in 
the  margin,  or  some  other  part  of  the  same  paper. 

Orders  quashed. 

(a)  See  Segina  t.  Norbury,  6  Q.  B.  534,  note  (a). 
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*24J  *The  QUEEN  v.  The  Inhabitjuits  of  NORTHOWRAM.  May  27. 

By  written  agreement  between  W.  and  6.  (B.  not  appearing  to  be  connected  with  any  other 
party  to  the  agreement,  except  by  its  terms),  of  the  one  part,  and  O.  of  the  other  part,  W. 
agreed  to  hire,  and  O.  to  be  hired,  for  three  years,  to  dress  silk.  For  the  first  three  months 
from  the  commencement  of  0.*8  working  under  the  agreement,  he  was  to  receive  10«.  per 
week  ;  afier  that  time,  to  dress  silk  on  a  frame  at  1\d.  per  poand  for  foreign  waste,  and  3if. 
per  pound  for  home  waste,  provided  he  dressed  seventy-two  pounds  of  foreign  waste  for  doa- 
ble yarn,  and  sixty^pounds  of  home  waste  for  single  yarn,  per  week.  For  all  he  did,  over 
and  above  the  said  weights  of  waste,  he  should  receive  for  foreign  waste  ^d,  per  pound,  and 
for  home  waste  A\d.  per  pound  ;  and  for  what  his  work  averaged  short  of  the  above-men tk>n- 
ed  weights  of  seventy-two  pounds  and  sixty  pounds  per  week,  he  should  be  subjected  to  be 
deducted  or  abated  \\d.  and  \d.  per  pound  for  each  description  of  dressed  waste  deficient  of 
the  aforesaid  weelily  quantity.  And  B.  should  receive  of  W.  6«.  per  week,  for  superinteM- 
ing  and  instructing  O.,  in  the  best  manner  he  was  capable,  to  make  him  a  competent  work- 
man :  B.  to  be  answerable  for  the  work  being  done  in  a  proper  manner.  B.  was  to  receifv 
4<2.  per  pound  for  foreign  waste,  and  K\d.  per  pound  for  home  waste,  for  his  own  work, 
during  the  time  of  the  agreement." 

Htld:  (1.)  That,  this  was  a  contract  for  the  hiring  of  O.,  and  not  an  imperfect  contract  of  a|>- 
prenticeship :  (2.)  That  it  was  not  an  exceptive  hiring. 

On  appeal  against  an  order  of  two  justices,  whereby  Caroline  Brown 
was  removed  from  the  township  of  Halifax  to  the  township  of  North- 
owram, both  in  the  West  Riding  of  Yorkshire,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  respondents  relied  upon  a  settlement  acquired  by  the  pauper's 
father,  James  Brown,  by  hiring  and  service  in  the  appellant  township. 
The  contract  of  hiring  of  the  said  James  Brown,  under  which  the  service 
was  performed,  was  made  by  an  agreement  of  which  the  following  la 
a  copy. 

*' Memorandum  of  agreement,  made"  &c.  (7th  October,  1826),  "be- 
twixt Binns  and  Wrigley  and  William  Bagot,  on  the  one  part,  and 
William  Brown  and  James  Brown,  on  the  other.  The  former  agree  to 
^oc-i  bire  and  the  latter  agree  to  be  hired,  for  the  term  of  *  three  ypars, 
^  to  dress  silk.  For  the  first  three  months  from  the  commencement 
of  the  said  William  Brown  working  under  this  agreement,  he  shall  receive 
12«.  per  week;  and  the  said  James  Brown  10«.  per  week  for  the  first 
three  months.  After  that  time,  to  dress  silk  on  two  frames,  each  at  2|(2. 
per  pound  for  what  is  called  foreign  waste,  and  3(2.  per  pound  for  what 
is  called  home  waste,  provided  they  dress  seventy-two  pounds,  each,  of 
foreign  waste  for  double  yarn,  and  sixty  pounds,  each,  of  home  waste,  for 
single  yarn,  per  week.  For  all  they  do  over  and  above  the  said  weights 
of  waste,  they  shall  receive,  for  foreign  waste  4c?.  per  pound,  and  for 
home  waste  \\d,  per  pound ;  and  for  what  their  work  average  short  of 
the  above-mentioned  weight  of  waste,  of  seventy-two  pounds  and  sixty 
pounds  per  week,  they  shall  be  subjected  to  be  deducted  or  abated  4|d. 
and  4(2.  per  pound  for  each  description  of  dressed  waste  deficient  of  the 
aforesaid  weekly  quantity.  And  William  Bagot  shall  receive  of  Binns 
and  Wrigley  69.  per  week  for  superintending  and  instructing  them  in 
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the  best  manner  he  is  capable,  to  make  them  competent  workmen  ;  the 
Baid  William  Bagot  to  be  answerable  for  the  work  being  done  in  a  proper 
manner.  The  said  William  Bagot  shall  receive  4(2.  per  pound  for  foreign 
waste,  and  4^d.  per  pound  for  home  waste,  for  his  own  work,  during  the 
time  of  the  agreement." 

(Signed  by  Binns  and  Wrigley,  Bagot,  and  the  two  Browns.) 

The  appellants'  counsel  objected  that  no '  settlement  by  hiring  and 
service  could  be  gained  under  the  said  agreement. 

If  the  Court  should  be  of  opinion  that  a  settlement  by  ^hiring  p^og 
and  service  could  not  be  gained  under  the  said  agreement,  tthen 
the  order  of  sessions  and  the  order  of  removal  were  to  be  quashed :  if 
the  Court  should  be  of  opinion  that  a  settlement  by  hiring  and  service 
could  be  gained  under  the  said  agreement,  then  the  order  of  sessions  to 
be  confirmed. 

R,  Hall  and  Pctshley^  in  support  of  the  order  of  sessions.  The  objec- 
tion to  the  settlement  is,  that  the  contract  with  James  Brown  is  not  one 
of  hiring  and  service,  but  an  imperfect  contract  of  apprenticeship.  There 
appears,  at  first  sight,  to  have  been  some  fluctuation  in  the  opinion  of 
this  Court,  at  different  times,  on  this  point :  the  soundest  view  seems  to 
be  that,  when  the  primary  object  is  instruction,  the  contract  shall  be 
considered  as  one  of  apprenticeship,  but  not  when  the  primary  object  is 
service.  The  cases  are  collected  at  p.  545,  &c.,  and  p.  651,  &c.,  of  4' 
Bum's  Justice  (29th  ed.).  In  Rex  \.  Burbach,  1  M.  &  S.  370,  there 
was  an  agreement  to  pay  the  master  a  weekly  sum  for  teaching ;  yet  the 
contract  was  held  to  be  one  of  hiring  and  service.  Rex  v.  Oreditariy  2 
B.  k  Ad.  493,  will  be  relied  upon  by  the  appellants :  but  in  that  case 
the  contract  was,  in  the  first  instance,  "  to  learn  sawing  :"  and  Taunton, 
J.,  decided  upon  the  ground  that  this  was  the  primary  object.  The  cir- 
comstance  that  learning  is  incidental  to  the  service  cannot  be  sufficient 
to  show  that  the  relation  of  master  and  apprentice  was  contemplated : 
in  all  services  the  party  serving  learns  something.  Now  here  cae  con- 
tract is  in  the  first  instance  for  service:  the  intention  of  learning 
♦appears  only  from  the  contract  with  Bagot,  who  is  to  be  paid  r-^nn 
by  the  employer  for  teaching ;  but  that  is  no  more  than  the  or-  ^ 
dinary  payment  of  a  superintendent.  In  Rex  v.  Nether  Knutsford^  1 
B.  &  Ad.  726,  which  will  be  cited  on  the  other  side,  there  was  a  direct 
contract  by  the  employer  to  teach ;  and  the  ordinary  terms  of  a  con- 
tract of  apprenticeship,  such  as  keeping  secrets,  obeying  commands,  &c., 
were  inserted.  In  Rex  v.  Tipton^  9  B.  &  C.  888,  the  contract  was 
that  the  party  erfployed  should  serve  Tompson  "  to  learn  his  art,'*  and 
should  "  be  considered  as  an  out  apprentice :"  yet  the  Court  decided 
against  the  settlement  by  hiring  and  service  with  great  doubt,  and  partly 
because  they  thought  that  the  sessions,  who  had  so  decided,  might  have 
been  guided  by  their  knowledge  as  to  the  ordinary  rate  of  wages.  Here, 
though  the  wages  are  low,  the  party  probably  was  young,  and  his  service 
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less  valuable  on  that  ground.  There  is  no  contract  to  teach,  express  or 
implied,  on  the  part  of  the  master.  Further,  the  sessions  having  con- 
sidered this  to  be  a  hiring  and  service,  the  question  now  is,  not  whether 
they  might  have  found  otherwise,  but  whether  their  actual  decision  is 
necessarily  wrong.  [Sir  F.  Kelly ^  Solicitor  General,  for  the  appellants, 
said  that  he  should  argue  that  the  hiring,  if  there  was  any,  was  exceptive.] 
There  is  no  exception  as  to  time :  the  wages  indeed  vary  according  to 
the  work  done ;  but  that  does  not  make  the  hiring  exceptive.  -The 
contract  continues,  whatever  is  done.  In  Rez  v.  All  Saints^  Worcester ^ 
1  B.  &  Aid.  322,  the  hiring  was  held  not  exceptive,  though  the  party 
serving  went  where  he   pleased  after  the  usual  hours  of  work.     In 

Regina  v.  *ffolbecky  4  Q.  B.  590,  the  exception  relied  upon  related 

to  the  time  of  work. 
Sir  F,  Kelly  J  Solicitor  General,  Pickering  and  Hardy^  contr&.  It 
appears  .that  the  workmen  are  presumed  to  be  incompetent.  [Fatte- 
SON,  J.  Bagot*8  wages  are  exactly  the  same  that  the  Browns  are  to 
receive  for  over  work,  after  the  first  three  months.]  That  must  be  on 
the  assumption  that  they  will  have  become  more  competent  workmen  in 
the  three  months,  and  shows  that  their  improvement  was  contemplated 
in  the  contract.  [Pattbsox,  J.  I  do  not  see  how  either  of  the  Browns 
could  enforce  any  contract  for  teaching.]  In  ii^a;  v.  Cfymbe^  8  B.  & 
G.  82,  and  Rex  v.  Crediton^  there  was  no  direct  contract  to  teach ;  but 
there,  as  here,  such  a  contract  might  arise  by  implication.  The  decision 
of  the  sessions  can  have  no  weight  in  the  interpretation  of  a  written 
agreement.  In  Rex  v.  BUlinghay,  5  A.  &  E.  676,  this  Court  treated 
a  written  contract  as  a  contract  of  hiring  and  service,  quashing  the  order  of 
Sessions,  which  assumed  that  it  was  an  imperfect  contract  of  apprentice- 
ship :  and  Lord  Denmak,  G.  J.,  rested  his  decision  on  the  ground  that  there 
was  no  provision  for  learning  or  teaching :  here  such  a  provision  appears. 
Rex  V.  Burhach  is  clearly  overruled  by  Rex  v.  Orediton :  that  is  the  view 
taken  by  Patteson,  J.,  in  Rex  v.  Newton^  1  A.  &  E.  238,  243.  In  the  case 
last  mentioned,  a  contract  was  held  to  be  an  imperfect  contract  of  appren- 
ticeship :  LiTTLEDALB,  J.,  suggested,  as  a  test,  that  the  master  might 
not  have  been  entitled  to  insist  on  employing  the  pauper  in  any  other 
♦291   *^'*sine8s ;  and  that  is  so  here.     [Pattbson,  J.     So  it  would  have 

been  if  a  fully  competent  person  had  been  hired  to  work  flannel.] 
In  Rex  V.  St.  Margaret's,  Kings  Lynn,  6  B.  &  G.  97,  the  bargain,  which 
was  not  in  writing,  appeared  to  be  merely  the  acceptance  of  a  proposal, 
by  a  shoemaker,  to  take  the  pauper  to  learn  his  business ;  and  this  was 
held  to  be  a  defective  contract  of  apprenticeship^  Rex  v.  Nether 
Knutsford  is  not  distinguishable  from  the  present  case.  Nothing 
can  turn  upon  the  fact  that  Bagot,  who  is  to  teach,  may  be  a  mere 
superintendent.  The  contract,  as  between  the  Browns  and  the  em- 
ployer, was  in  this  respect  no  other  than  it  would  have  been  if  Bagot 
had  been  the  employers'  partner.     As  to  the  question  of  exceptive 
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hiring,  the  test  is  whether  J.  Brown,  after  performing  a  certain  quantity 
of  work,  was  at  liberty  to  work  or  not,  as  he  pleased.  The  case  resembles 
Bex  V.  Edgmond,  3  B.  &  Aid.  107,  and  Rex  v.  Gateshead  {a).  [Lord 
Dbnkan,  G.  J.  I  must  say  that,  when  previous  cases  run  close  upon 
each  other,  the  best  way  is  to  apply  the  mind  honestly  to  the  one  case 
which  is  before  the  GiHirt.  I  have  no  doubt  that  this  is  a  contract  not 
exceptive.  I  regret  much  to  see  such  cases  reserved.]  It  cannot  De 
said  that  any  rule  has  been  laid  down  which  will  prevent  a  coutracu 
absolute  in  the  first  instance,  from  becoming  exceptive  by  a  subsequent 
qualification :  Jtex  v.  Gateshead  (a)  proves  the  contrary. 

Lord  Dekman,  G.  J.  I  need  not  repeat  that  I  do  not  consider  this 
an  exceptive  contract.  As  to  the  question,  *whether  it  is  merely  p^o^ 
an  imperfect  contract  of  apprenticeship,  the  Court  has,  in  former 
times,  seemed  to  treat  contracts  as  if  a  hiring,  which  included  a  teach- 
ing, ceased  to  be  a  hiring  under  which  a  settlement  could  be  gained  by 
hiring  and  service.  But  I  do  not  see  why  there  should  not  be  both  a 
hiring  and  a  contract  to  learn  and  teach  :  the  one  may  exclude  the  other, 
but  does  not  necessarily  do  so.  Now  here  we  have,  first,  a  distinct  con- 
tract of  hiring.  Then  comes  a  contract  that  Bagot  shall  teach :  but  I 
think  that  the  contract  had  a  hiring  in  view. 

Pattbson,  J.  The  question  as  to  the  exception  being  disposed  of, 
the  remaining  point  is,  whether  this  is  an  imperfect  contract  of  appren 
ticeship.  The  controversy  having  been  always  upon  terms  in  particulai 
contracts,  there  may  naturally  appear  to  have  been  conflicting  decisions. 
Here  the  parties  at  first  agree  to  hire  and  be  hired,  for  three  years,  to 
dress  silk.  Stopping  there,  no  apprenticeship  appears ;  nothing  is  said 
about  learning  or  teaching.  Then  comes  a  clause  by  which  Bagot  is  to 
receive  so  much  for  superintending  and  teaching,  and  to  be  answerable 
for  the  work.  Can  we  from  that  infer  that  the  main  object  of  the  con- 
tract was  teaching  ?  I  think  no  such  consequence  follows.  I  do  not  see 
how  James  Brown  could  bring  any  action  for  not  being  taught.  Wher- 
ever teaching  and  learning  are  the  objects  of  a  contract,  though  there 
be  no  perfect  apprenticeship,  there  would  be  some  remedy ;  and  I  can 
find  nothing.like  that  here.  Therefore  the  contract  must  be  interpreted 
from  the  earliest  words ;  and  it  will  be  one  of  hiring. 

*  Williams,  J.    I  think  this  case  is  like  Hex  v.  Billinghat/j  5  A.  & 


E.  676 :  though  I  agree  with  my  Lord  that  the  sound  rule  is  to 


[*81 


interpret  each  particular  case  by  itself.  Had  that  been  always  the  mode  of 
deciding,  much  fewer  cases  would  have  been  sent  to  us.  The  attempt 
to  lay  down  a  general  rule  for  such  cases,  leads  only  to  attempts  to 
evade  it.  As  to  the  question  of  exceptive  hiring,  I  will  only  say  that, 
after  an  express  contract  of  hiring  for  three  years,  the  subsequent  words 
must  be  very  distinct  to  introduce  an  exception.  Rex  v.  Woodhurst,  1 
B.  k  Aid.  325,  may  however  be  a  right  decision :  the  mention  of  the 

(a)  Note  'a)  to  Res  ▼.  Byker,  2  B.  &  C.  117. 
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whole  quantity  of  bricks  to  be  made  might  perhaps  be  sufficient  to  over- 
power what,  as  a  general  rule,  is,  I  think,  the  proper  infet  ence  from  a 
contract  naming  a  particular  time  of  service.  As  to  the  other  point,  I 
will  merely  say  that,  if  the  doctrine  had  been  held,  and  acted  on,  that, 
wherever  teaching  was  introduced  into  the  contract,  this  put  an  end  to 
the  supposition  of  a  contract  for  hiring  and  service,  it  might  possibly 
(I  say  no  more)  have  prevented  all  questions.  In  Hex  v.  Billinghay^ 
it  might  have  been  contended  that  teaching  was  con  tern  plated  by  the 
agreement :  but  this  Court,  contrary  to  the  decision  of  the  sessions,  held 
the  contract  to  be  one  of  hiring  and  service. 

Order  of  sessions  confirmed. 


^«on  *The  QUEEN  v.  The  Inhabitants  of  the  Parish  of  NEWTON 


^82] 


FERRERS.    May  27. 


An  order  of  removal,  btving  "  borough  of  D.*'  in  the  margin,  reciting  a  complaint  of  th« 
overaeera  of  a  pariah  in  the  borough  of  D.,  to  R.  and  K.,  **  Being  two  of  her  Majesty^a  jua- 
ticeaof  the  peace  having  juriadiction  within  and  for  the  aaid  borough/*  and  not  otherwiae, 
ahowing  that  the  order  waa  made  within  the  jurisdiction,  ia  bad. 

And  the  Court  quaahed  the  order,  and  an  order  of  sesaiona  affirming  it,  the  two  being  brought 
up  by  a  certiorari,  granted,  in  the  firat  inatance  and  without  a  rule  to  show  cause,  by  fiat  of 
a  Judge  at  chambera. 

A  CERTIORARI  had  been  obtained,  upon  a  Judge's  fiat  at  chambers, 
absolute  in  the  first  instance,  to  bring  up,  for  the  purpose  of  quashing 
them,  an  order,  under  the  hands  and  seals  of  Robert  Rundle  and  Samuel 
Kerswill,  Esquires,  two  justices  of  the  peace  for  the  borough  of  Devonport 
in  Devonshire,  dated  22d  February  1845,  for  the  removal  of  Abraham 
West,  his  wife  and  four  children,  from  the  parish  of  Stoke  Damerel,  in 
the  said  borough,  to  the  parish  of  Newton  Ferrers  in  the  said  county, 
and  an  order  of  the  Devonshire  Quarter  Sessions,  made  8th  April  1845, 
confirming  the  order  of  removal. 

The  orders  having  been  brought  up,  it  appeared  that  the  original 
order  of  removal  had  the  words  "  Borough  of  Devonport"  in  the  margin, 
and  was  addressed  ^'  To  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Stoke  Damerel  in  the  borough  of  Devonport  in  the 
county  of  Devon,  and  to  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Newton  Ferrers  in  the  said  county  of  Devon,  and  to 
each  and  every  of  them ;"  and  it  purported  to  be  made  "  upon  the 
complaint  of  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Stoke  Damerel  aforesaid,  in  the  county  of  Devon,  unto  us,  Robert 
Rundle,  Esquire,  Mayor,  and  Samuel  Kerswill,  Esquire,  whose  names 
are  hereunto  set  and  seals  afiixed,  being  two  of  Her  Majesty's  Justices 
♦^m  ^^  *^®  peace  having  jurisdiction  within  and  for  the  said  *borough, 
and  one  of  us  of  the  quorum."  The  ofiice  and  place  of  acting  were 
not  otherwise  shown  on  the  document.     The  order  of  sessions  purported  to 
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be  made  on  an  appeal  '^  from  and  against  an  order  lately  made  by 
Robert  Rundle,  Esquire,  Mayor,  and  Samuel  Kerswill,  Esquire,  two  of 
her  Majesty's  justices  of  the  peace  for  the  borough  of  Devonport  in 
this  county." 

Rcwe,  in  Michaelmas  term  1845,  obtained  a  rule  nisi  to  quash  the 
several  orders  for  insufficiency. 

J.  Greenwood  and  Merivah  now  showed  cause.  The  principal  objec- 
tion will  be  made  to  the  order  of  removal ;  for  the  sessions  were  not 
bound,  in  drawing  up  their  own  order,  to  set  forth  the  order  from  which 
the  appeal  was  made  so  precisely  as  to  show  the  jurisdiction  of  the 
removing  Justices.  As  to  the  order  of  removal,  if  the  words  had  been 
only  "justices  of  the  peace  in  and  for  the  borough  of  Devonport,"  that 
would  have  shown  jurisdiction :  this  agrees  with  the  explanation  of  the 
word  "in  "  given  by  this  Court  in  Regina  v.  Stockton^  7  Q.  B.  520;  and 
the  words  "  in  and  for  "  were  considered  sufficient  in  Regina  v.  CaatertoUy 
6  Q.  B.  507.  The  addition  of  the  words  "having  jurisdiction"  cannot 
make  the  order  bad.  Some  meaning  ought  to  be  attached  to  "  within," 
8o  that  it  may  not  be  taken  as  merely  synonymous  with  "for."  Regina 
V.  MUner^  3  Dowl.  &  L.  128,  is  also  an  authority  in  support  of  this  order 
of  removal. 

Further,  the  objection  is  not  properly  raised.  The  rule  for  the  certio- 
rari should  have  been  a  rule  nisi ;  and  the  prosecutor  should  have  been 
permitted  to  show  ♦cause.  No  case  having  been  granted  by  the  -^^^ 
sessions,  this  Court  will  require  a  reason  for  bringing  up  the  order.  ^ 
In  Corner  8  Practice  of  the  crown  side  of  the  Court  of  Queen* 9  Bench,  p. 
72,  the  practice  of  obtaining  a  certiorari  is  thus  set  forth.  "  If  a  case  has 
not  been  reserved,  the  application  ( unless  on  behalf  of  the  prosecutor,  or 
the  Attorney  General)  is  not  granted  of  course,  but  some  ground  for  the 
removal  must  be  shown,  on  a  motion  made  by  Counsel  in  Court,  or 
application  to  a  Judge  at  chambers,  founded  upon  the  affidavit  of  the 
service  of  the  notice,  and  such  other  affidavits  as  may  be  necessary,"  &c. 
'*  On  application  to  the  Court,  a  rule  to  show  cause  only  is  generally 
granted  in  the  first  instance."  "  In  applications  at  chambers  in  vacation, 
it  has  been  the  practice  to  grant  or  refuse  the  writ  in  the  first  instance, 
but  as  it  has  been  decided  in  one  case,  that  the  fiat  for  the  certiorari 
ought  not  to  be  granted  out  of  term  absolutely,  in  the  first  instance,  and 
as  in  the  case  alluded  to,  a  rule  nisi  to  quash  orders  brought  up  by  a 
certiorari  so  obtained,  was  discharged  on  that  ground ;  {a)  it  would  not 

a  Rpference  is  made  to  Rex  v.  Chipping  Sodbury,  3  Nev.  &.  M.  104.  According  to  the  note 
of  Mess-rs.  Barnewall  and  Adolphua,  a  certiorari  had  in  thai  ca^e  been  obtained  upon  a  Judge's 
fiat  in  vacation,  without  any  rule  nisi,  for  bringing  up  an  order  of  sessions  which  quashed  an 
order  of  removal  "  for  the  informality  thereof,"  as  stated  on  the  face  of  the  order.  No  case 
was  ^nt  up.  Afterwards,  in  'J'rinity  term  1833,  Greava  obtained  a  rule  nisi  for  quashing  the 
tirder  of  sessions,  which  had  been  brought  up  together  with  the  order  of  removal.  In  Hilary 
term  1834  January  32d,  before  Lord  Derm4N,  C.  J.,  Littledale,  Taunton,  and  Patteson, 
Js. ,  W.  J.  Alexander  showed  cause,  and  Greavei  was  heard  contra.  It  was  argued,  in  sup- 
port of  the  rule,  that  no  informality  appeared  on  the  order  of  removal,  and  that  therefore  the 

c2 
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be  safe  to  proceed  in  that  manner,  bat  an  order  nisi  shonld  be  first 
obtained  and  served  in  the  same  manner  as  a  rule  to  show  cause  granted 
^  -.  by  the  Court."  It  is  true  *that  Mr.  Archbold,  in  his  ^^ Practice  of 
J  the  Grown  office  of  the  Court  of  QueeriB  Bench^'*  p.  160,  says:  "  In 
Rex  V.  Chipping  Sodbury^  3  Nev.  &  M.  104,  (a)  the  Court  are  reported 
to  have  holden  that  the  Judge's  order  in  such  a  case,  should  be  only  an 
order  nisi  in  the  first  instance  ;  but  they  seem  to  have  been  misled  into 
this  decision  by  the  mistaken  statement  of  counsel  in  argument,  that  the 
rule,  if  moved  for  in  Court,  would  be  a  rule  nisi  only ;  and  the  practice 
18  otherwise."  The  suggestion  of  counsel,  objected  to  by  Mr.  Archbold, 
appears  to  have  been  accurate  :  and  it  seems  Mr.  Archbold's  account  of 
the  practice  is  correct  only  where  a  case  is  granted  by  the  sessions. 
This  objection  to  the  certiorari  may  be  taken  now,  as  was  done  in  Rex 
*«lfil  ^'  ^^^PP^''^9  Sodbury.  It  would  often  be  impossible  to  *move  to 
-*  quash  the  certiorari  in  proper  time.  [_Pashlet/j  amicus  curue^  said 
that  in  Rex  v.  Ardsley  (6),  in  the  Bail  Court,  Patteson,  J.,  had  after 
consideration,  made  the  rule  absolute  in  the  first  instance  for  a  certiorari 
to  bring  up  from  quarter  sessions  an  order  for  costs  on  application  for 
an  order  of  maintenance,  objections  being  raised  upon  the  face  of  the 
order  of  sessions.  ] 

J?ott^e,  contri.  As  to  the  last  point,  the  correct  rule  appears  to  be 
that  stated  by  Mr.  Archbold.  At  any  rate,  the  Judge  must  have  a 
discretion.  And,  further,  the  objection  cannot  be  taken  now :  there 
should  be  a  rule  nisi  to  quash  the  certiorari,  or  else  parties  may  be 
surprised  by  the  objection.  [Lord  Dbnman,  C.  J.  You  need  not  dis- 
cuss that  point  further.  If  Rex  v.  Chipping  Sodbury  be  rightly  report- 
ed, we  are  disposed  to  think  that  we  did  not  do  right  there.] 

As  to  the  principal  point,  the  order  of  removal  does  not  show  that  it 
was  made  within  the  jurisdiction.  The  only  allegation  is  that  the 
justices  had  jurisdiction  within  the  borough :  where  the  complaint  or 
order  was  made  does  not  appear.  Therefore  the  order  is  bad.  (He 
was  then  stopped  by  the  Court.) 

Lord  Dbnman,  C.  J.     That  is  our  opinion.    Regina  v.  Stockton^  7  Q. 

order  of  sessions  must  be  considered  as  bad  upon  the  face  of  it ;  and,  on  the  other  side,  it  wuti 
contended  that  the  rule  must  be  discharged,  because  no  informality  appeared  on  the  face  of  the 
order  of  sessions.  In  the  course  of  the  discussion,  Lord  Dehmak,  C.  J.,  inquired  whether 
there  had  been  a  rule  nisi  for  the  certiorari :  to  which  (xreavet  answered  that  this  was  necessary 
only  when  the  certiorari  was  moved  for  in  Court ;  but  that  in  vacation,  the  certiorari  issued  on 
the  fiat  of  a  Judge  in  the  first  instance.  Doubt  was  expressed  by  the  Court  as  to  the  propriety 
of  such  a  distinction :  but,  finally,  the  rule  appears  to  have  been  discharged  on  the  ground  that 
the  order  of  removal  having  been  quashed  for  informality,  the  respondents  would  not  be  pre- 
vented fit>m  removing  again,  and  it  was  therefore  not  necessary  for  the  Court  to  interfere. 

According  to  the  report  in  3  Nev.  &,  M.  104,  the  rule  was  discharged  on  the  ground  that  the 
certiorari  ought  not  to  have  been  granted  absolutely  in  the  first  instance. 

See  as  to  obtaining  rules  nisi  to  quash  orders  brought  up  on  certiorari,  and  as  to  raising  objec> 
lions  on  certiorari  which  are  not  stated  in  a  case,  Regina  v.  Heyop,  8  Q.  B.  M7;  Regina  v.  St. 
Anne,  Westminster,  8  Q.  B.  561 ;  Regina  v.  Hartpury,  ib.  566. 

(a)  See  ante,  p.  34,  n  rv  n  . 

(6)  Reported  at  a  later  stage,  5  Q.  B.  71,  and  note,  ib.  163. 
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B.  520,  does  not  interfere  with  our  view :  we  there  required  the  word 
*'  in"  for  the  purpose  of  having  it  shown  that  the  order  was  made  locally 
within  the  jurisdiction.  But  here  the  word  ^^  within"  is  not  connected 
with  the  allegation  of  complaint. 

♦Patteson,  J.  An  ingenious  attempt  has  been  made  to  support  - 
the  order  of  removal :  but  it  is  impossible  to  say  that  there  is  any  ^ 
thing  to  show  that  the  order  was  made  within  the  jurisdiction. 

Williams,  J.,  concurred.'  Rule  absolute. 


The  QUEEN  v.  The  Justices  of  SURREY.''   May  28. 

When  caiue  is  shown  sgainst  a  rule  for  a  mandamus,  the  Court,  in  the  exercise  of  its  disore- 
lioa,  under  stai.  1  W.  4,  c.  21  s.  6,  will  in  general  order  costs  to  be  paid  by  that  party  to  the 
application  who  ultimately  fails  to  that  party  who  ultimately  succeeds :  but  the  rule  is  not 
hiTanable. 

Where,  however,  the  sessions  had  dismissed  an  appeal  on  a  frivolous  preliminary  objection* 
ioaoiely,  that  the  notice  of  appeal  purported  to  be  given  not  by  the  churchwardens  and  over- 
seers, but  as  the  fact  was,  by  a  majority  of  the  churchwardens  and  overseers  acting  on  be- 
half of  all),and  a  motion  was  made  for  a  mandamus  to  the  justices  to  enter  continuances  and 
hear  the  appeal,  against  which  motion  the  respondents,  and  not  the  justices,  showed  cause, 
and  the  mandamus  issued  and  was  obeyed :  Held  that  the  respondents  might  properly  be 
required  to  pay  the  costs  of  the  motion  for  a  mandamus  and  of  the  writ,  although,  in  show- 
ing cause,  they  had  upheld  the  judgment  of  a  Court,  given  in  their  favoor. 

The  Justices  of  Surrey,  at  their  Quarter  Sessions,  July  1845,  dismiss- 
ed an  appeal,  by  the  parish  of  St.  Anne,  Westi^inster,  against  an  order 
of  removal  from  the  parish  of  Oxted  in  Surrey,  on  the  ground  that  the 
notice  of  appeal  purported  to  be  given  by  parties  undersigned,  stating 
themselves  to  be  '*  a  majority  of,  and  acting  for  and  on  behalf  of,  the 
churchwardens  and  overseers"  of  St.  Anne.  The  notice  was  subscribed 
by  a  person  calling  himself  churchwarden,  and  four  calling  themselves 
the  overseers,  of  St.  Anne ;  and  it  was  not  denied  that  these  were  the 
majority  of  the  churchwardens  and  overseers ;  but  it  was  objected  that 
they  ought  to  have  given  the  notice,  not  as  such  majority,  but  as  'Hhe 
churchwardens  and  overseers,"  so  that  the  act  should  have  appeared 
to  be  that  of  the  whole  *body.  In  Michaelmas  term,  1845,  a  rule  r-^no 
nisi  -was  obtained  for  a  mandamus  to  the  Justices  to  enter  continu-  ^ 
ances  and  hear  the  appeal.  The  churchwardens  ond  overseers  of  Oxted 
instructed  counsel  to  oppose  the  rule :  cause  was  shown  in  Hilary  term, 
1846,  before  Williams,  J.,  in  the  Bail  Court ;  and  counsel  contended 
that  the  decision  of  the  sessions  was  final,  and  also  that  it  was  right. 
The  learned  Judge,  on  January  81st  1846,  made  the  rule  absolute  (a). 
The  justices  did  not  show  cause,  or  take  any  step  in  opposition  to  the 
rule.     They  obeyed  the  writ,  and  quashed  the  order  of  removal. 

PaMhley^  in  last  Easter  term,  obtained  a  fule  calling  upon  the  church- 
wardens and  overseers  of  Oxted  to  show  cause  why  they  should  not  pay 
to  the  churchwardens  and  overseers  of  St.  Anne,  the  costs  of  and  occa- 

[a  Regima  v.  JuHkeM  of  Surrey.  3  D.  &  L.  573,  575 ;  S.  C.  15  L.  J.  (N.  S.)  Mag.  C.  46. 
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sioned  by  and  consequent  upon  the  application  for  a  mandamus,  and  of 
the  writ  and  return,  and  of  this  application. 

Baldwin  now  showed  cause.  The  justices  to  whom  the  mandamus 
was  directed,  and  against  whom  the  rule  was  made  absolute,  are  the  proper 
parties,  if  any,  to  pay  the  costs.  The  parish  officers  showed  cause ;  but 
that  is  the  usual  course.  And  this  is  not  a  case  for  costs.  The  case  is 
like  that  of  a  new  trial  granted  where  the  miscarriage  is  that  of  the 
Court  as  on  misdirection,  or  improper  reception  of  evidence  :  there  the 
party  supporting  the  decision  is  not  subjected  to  costs.  No  instance  has 
been  found  in  which  costs  under  stat.  1  W.  4,  c.  21,  s.  6,  have  been 
granted  in  such  ^  case  as  this.  [Lord  Denman,  G.  J.  Regina  y. 
^oQ-i  *The  Sheriff  of  Middlesex,  5  Q.  B.  365,  seems  to  be  an  authority 
in  your  favour.] 

Pashley,  contrd..  This  court  will  not,  unless  on  very  strong  grounds, 
depart  from  the  rule  that  costs  under  the  statute  shall  be  granted  to  the 
party  ultimately  succeeding ;  Regina  v.  The  MayoTy  ^e.  of  Newburyy 
1  Q.  B.  751,  765 :  and  an  exception  will  not  be  made  in  favour  of  parties 
opposing  a  mandamus  to  justices  to  hear  an  appeal  which  has  been  dis- 
missed on  a  frivolous  preliminary  ground.  In  Regina  v.  The  J%L9tices 
of  the  West  Riding,  5  Q.  B.  110,  this  Court  discharged  a  rule  calling 
upon  parish  officers  to  pay  the  costs  of  a  mandamus  by  which  justices  had 
been  required  to  alter  the  record  of  an  appeal  on  which  the  officers  had 
succeeded :  but  there  the  magistrates,  not  the  officers,  resisted  the  de- 
mand ultimately  enforced  by  mandamus ;  and  the  Court,  on  that  ground, 
refused  to  impose  payment  of  costs  on  the  officers,  though  it  clearly  was 
of  opinion  that  they  might  have  been  subjected  to  costs  under  the  statute. 
This  case  was  not  adverted  to  in  Regina  v.  The  Sheriff  of  Middlesex, 

Lord  Denman,  C.  J.  It  is  the  general  rule  that  on  application  foi 
mandamus  the  costs  follow  the  event.  There  is,  however,  a  general 
rule  which  leads  in  an  opposite  direction,  namely,  that,  where  the  ne- 
cessity of  issuing  a  mandamus  to  a  court  has  arisen  from  the  mistake  of 
that  court,  the  parties  relying  upon  its  judgment  shall  not  pay  costs. 
I  think  that  we  ought  not  to  give  up  any  part  of  our  jurisdiction  on  this 
♦401  ^^"y^^*  '^y  binding  ourselves  absolutely  to  general  rules ;  *though 
-*  it  is  right  that  the  precedents  we  set  should,  as  far  as  possible,  tend 
to  establish  certainty.  In  this  case  a  frivolous  objection  is  raised  at 
sessions ;  the  magistrates  decide  in  favour  of  it.  On  motion  for  a  man- 
damus to  enter  continuances  and  hear,  the  parties  who  succeeded  at 
sessions  appear  in  this  Court,  keep  possession  of  the  judgment  in  their 
favour,  and  put  the  opposing  parish  to  the  expense  of  enforcing  the 
mandamus.  That,  I  think,  is  a  case  in  which  we  may  properly  exercise 
the  discretion  given  us  by  tbe  statute,  and  order  those  against  whom  the 
mandamus  has  issued  to  pay  the  costs. 

Patteson,  J.  I  think  the  general  rule  which  the  Court  has  laid  down 
as  to  the  costs  of  mandamus  is  right ;  though  I  will  not  say  that  it  is  to 
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be  enforced  in  all  cases.  Here  the  contest  was.  entirely  between  the 
parties  tc  the  appeal ;  the  Justices  did  not  interfere.  The  case  of  the 
nnsuccessfol  parish  has  been  likened  to  that  of  a  party  upholding  a 
verdict  obtained  on  the  erroneous  ruling  of  a  Judge :  but  it  must  be 
recollected  that  parties  sustaining  the  decision  of  a  court,  and  failing, 
are  not  always  exempted  from  costs.  On  writ  of  error  the  unsuccessful 
party  is  subjected  to  costs,  though  the  Court  below  has  been  in  the 
wrong.  In  the  present  case  I  see  no  reason  why  costs  should  not  be 
awarded  to  those  who  were  compelled  to  come  into  this  Court  and  fight 
i^inst  the  ruling  of  the  sessions. 

Williams,  J.  The  resistance  to  the  mandamus  in  this  case  was  an 
unnecessary  act.  The  respondents  could  not  support  the  ruling  of  the 
sessions  without  saying  that  in  a  notice  of  appeal  all  the  overseers 
*and  churchwardens  must  join.  By  coming  to  this  Court  to  main-  _  .^ 
tain  such  a  proposition  they  occasioned  all  the  expense  consequent  '- 
upon  showing  cause  against  the  mandamus :  and  those  who  created  that 
expense  ought  to  pay  for  it.  Rule  absolute,  (a) 

(a)  See  the  next  case. 


[  The  following  case  may  conveniently  follow  Regina  v.  TJie  Ju9tice9 

of  Surrey. 1 

The  QUEEN  v.  The  Justices  of  LONDON.   June  4. 

Appellania  against  an  order  of  removal  are  entitled  to  enter  and  respite  the  appeal  at  the  ses- 
sions next  following  the  order,  without  giving  notice,  though  more  than  thirty-five  dayH 
(Stat.  4  &  5  W.  4,  c.  76.  ss.  79,  SI,)  have  elapsed  between  the  receipt  of  the  order  and  the 
holding  of  the  sessions;  and  to  have  the  appeal  tried,  upon  notice  at  the  next  sessions  after. 

The  sessions  having  refused  to  hear  an  appeal,  because  more  than  thirty-five  days  had  elapsed 
between  the  receipt  of  the  order  and  the  next  session,  this  Court  granted  a  mandamus,  calling 
upon  ihem  to  enter  continuances  and  hear.  And,  the  writ  having  been  obeyed,  costs  were 
granted  to  the  appellants  on  motion,  though  the  respondents,  in  opposing  the  rule  nisi  for  n 
mandamus,  supported  a  judgment  of  the  sessions  in  their  favour;  and  though  the  appellants 
ultimately  succeeded,  not  on  the  question  of  settlement,  but  on  the  omission  of  the  respond- 
ents to  send  with  the  examinations  a  document  referred  to  in  them. 

Pashlbt,  in  last  term  obtained  a  rule  to  show  cause  why  a  mandamus 
should  not  issue  commanding  the  justices  of  London  to  enter  continu- 
ances and  hear  the  appeal  of  the  churchwardens  and  overseers  of  the 
parish  of  Stockport,  in  Cheshire,  against  an  order  of  two  justices  for 
the  removal  of  George  Lawson  from  the  parish  of  St.  Botolph,  without 
Bishopsgate,  in  the  city  of  London,  to  Stockport. 

By  the  affidavits  in  support  of  the  rule  it  appeared  that  a  duplicate  of 
the  order,  which  was  dated  25th  November  1845:  was  received  by 
the  parish  officers  of  Stockport,  with  copies  of  the  examinations  and 
notice  of  chargeability,  on  26th  November  1845;  that  the  general 
quarter  sessions  for  London,  next  following,  *were  holden  on  10th  ^^,^ 
of  January  1846,  and  those  next  following  on  11th  April  1846.  ^ 
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At  the  January  Sessions  the  parish  officers  of  Stockport  moved  to  enter 
and  respite  an  appeal ;  which  was  ordered  accordingly.  Notice  of  the 
appeal  and  grounds  was  served  on  the  parish  officers  of  St.  Botolph,  on 
21st  March  1846.  The  paupers  had  been  removed  on  22d  December 
1845,  no  notice  of  appeal  having  been  then  given.  The  appeal  came  on 
to  be  heard  at  the  April  London  Sessions :  when  the  respondents  objected 
that  it  was  too  late,  inasmuch  as  thirty-five  days  had  elapsed  between  the 
receipt  of  the  order  and  the  January  Sessions ;  that  the  appeal  ought  to 
have  been  tried  at  those  sessions ;  and  that  the  sessions  had  now  no 
jurisdiction.  The  sessions,  after  argument,  allowed  the  objection,  and 
refused  to  hear  the  appeal. 

J.  Payne  now  showed  cause.  The  appeal  ought  to  have  been  tried 
at  the  January  Sessions.  From  the  26th  November,  the  day  on  which 
the  appellant  received  notice  of  the  order,  to  the  10th  of  January,  the 
day  on  which  the  sessions  were  held,  there  were  forty-five  days,  so  that 
the  twenty-one  days  allowed  by  section  79  of  stat.  4  &  5  W.  4,  c.  76,  for 
giving  notice  of  appeal  before  the  pauper  can  be  removed,  and  the  four- 
teen days  allowed  by  stat.  81  of  the  same  statute  for  serving  the  notice 
of  grounds  of  appeal,  had  expired.  In  Regina  v.  The  Justice9  of  Lan- 
cashire, 4  Q.  B.  910,  it  was  held  that  the  appeal  need  not  be  made  at  any 
sessions  before  the  expiration  of  both  these  periods :  here  that  limit  is  ex- 
ceeded. [Lord  Denman,  C.  J.  But  here  the  appeal  was  entered  at  the 
^ .  -  proper  sessions :  the  power  of  *re8piting  has  not  been  taken  away.] 
J  It  seems  that  the  practice  of  respiting  has  been  exercised  without  suffi- 
cient attention  to  the  object  of  the  legislature.  By  stat.  9  G.  1,  c.  7,  s. 
8,  if  there  has  not  been  reasonable  notice  of  an  appeal,  the  sessions  are 
bound  to  adjourn  it.  That  was  in  ease  of  the  respondents,  not  of  the 
appellants :  it  is  inapplicable  where  there  is  no  question  as  to  reasonable- 
ness of  notice  of  trial ;  Begina  v.  The  Justices  of  Monmouthshirey  3 
Dowl.  P.  C.  306.  In  Rex.  v.  The  Justices  of  Cornwall,  6  A.  &  E.  894, 
898,  Patteson,  J.,  asked  :  "  Is  there  any  case  in  which  it  has  been  held 
that  parties  were  not  bound  to  appeal,  when  by  the  practice  of  the  sessions 
there  was  time  enough  for  giving  notice?"  [Patteson,  J.,  referred  to 
Rex  V.  Justices  of  Shropshire,  7  East,  549.]  That  case  was  decided 
before  those  which  have  been  cited.  [Patteson,  J.  Rex.  v.  The  Justices 
of  Cornwall  raises  only  the  question  whether  the  time  of  appealing  may  run 
from  the  removal,  as  well  as  from  the  order.(a)  Suppose  the  sessions, 
in  their  discretion,  choose  to  respite  an  appeal :  can  a  later  sessions  treat 
the  respite  as  bad?]  They  might  have  a  power  of  that  kind,  analogous 
to  that  exercised  by  this  Court  in  quashing  a  certiorari  quia  improvid^ 
eraana^dt. 

PashUy,  contrct,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.     Many  things  have  grown  up  in  practice  which 

(o)  See  the  judi^ment  of  Ltttled^le.  J.,  in  Besina  v.  Jurtieen  ofSalopt  6  Dowl.  P  C.  J8, 
M.    And  Regina  v.  The  Recorder  of  Leed§,  8  Q.  B.  623. 
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we  might  wish  to  see  altered  :  but  the  greatest  confusion  would  ensue  if 
we  were  to  alter  a  course  so  well  understood  as  the  practice  on  this 
point.  "^It  has  always  been  understood  that  no  notice  is  the  same  rutAA 
thing  as  no  reasonable  notice ;  and  that,  if  no  notice  has  been 
given  of  trial  at  the  first  practicable  sessions,  and  they  are  the  sessions 
next  after  the  order,  and  the  appeal  is  then  entered,  the  Court  of 
of  Sessions  is  bound  to  adjourn  it. 

Patteson,  J.  I  am  sorry  that  the  question  I  asked  in  Rex  v.  The 
Justices  of  Cornwall^  6  A.  &  E.  898,  should  have  raised  this  point. 
When  I  asked  it,  I  was  not  aware  of  the  case  of  Rex  v.  The  Justices  of 
Shropshire^  which  decides  that  the  justices  are  bound  to  receive  and 
respite  an  appeal  at  the  first  sessions,  where  no  notice  has  been  given, 
though  there  was  time  for  it.  I  never  had  the  good  fortune  to  attend 
sessions,  and  therefore  was  not  familiar  with  the  practice. 

Williams,  J.,  concurred.  Rule  absolute. 

The  sessions  heard  the  appeal,  and  quashed  the  order  of  removal  on 
the  ground  that  the  respondents  had  not  sent  the  appellants  any  copy 
of  an  indenture  of  apprenticeship' described  in  the  pauper's  examination, 
and  on  which  the  alleged  settlement  in  Stockport  depended. 

JPashley^  in  Michaelmas  term  1846,  obtained  a  rule  calling  upon  the 
churchwardens  and  overseers  of  St.  Botolph  to  show  cause  why  they 
should  not  pay  to  the  churchwardens  and  overseers  of  Stockport  the  costs 
of  and  occasioned  by  the  application  for  the  mandamus,  and  of  and  inci- 
dental to  the  writ,  and  the  costs  of  this  application.  The  aflidavit  on  which 
the  motion  was  *made  stated  that  the  churchwardens  and  over-  p,,,^- 
seers  of  St.  Botolph  showed  cause  against  the  rule  nisi  for  a  manda- 
mus, the  justices  (though  served  with  the  rule)  not  appearing.  In  oppo- 
sition to  the  present  rule  the  vestry  clerk  of  St.  Botolph  made  aflidavit 
that  the  indenture  was  produced  before  the  removing  justices,  and  was 
ready  to  be  exhibited  in  Court  on  the  hearing  of  the  appeal ;  and  that  the 
pauper  was  not  settled  in  St.  Botolph,  but  was,  to  the  best  of  the  depo- 
nent's information  and  belief,  settled  in  Stockport.  In  Hilary  term 
(January  30th),  1847, 

J,  Payne  showed  cause.  The  dismissal  of  the  appeal  in  the  first 
instance  was  the  judgment  of  a  court :  and  the  respondents  might  fairly 
and  reasonably  support  the  Recorder's  decision  in  their  favour,  by  resist- 
ing the  motion  for  a  mandamus.  The  writ  was  granted  by  this  Court  on 
the  authority  of  Rex  v.  The  Justices  of  Shropshire^  which  contradicts  a 
former  case  {Rex  v.  The  Justices  of  the  North  Riding^  8  T.  R.  150),  and 
in  which  the  Court  adopted  the  ruling  of  a  single  Judge  in  Rex  v.  The 
Justices  of  Buckinghamshire^  3  East,  342.  In  the  last-mentioned  case, 
notice  of  trying  the  appeal  had  been  given,  though  not  in  reasonable 
time :  in  Rex  v.  The  Justices  of  Shropshire  there  had  been  no  notice ; 
the  cases,  therefore,  are  not  strictly  similar.  [Coleridge,  J.  Wliat 
difference  is  there  between  no  notice  and  notice  which  is  not  reasonable  T 
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Hex  V.  The  JusticeB  of  Shropshire  has  always  been  considered  as  oTer- 
ruling  Rex  v.  The  Justices  of  the  North  Riding.  You  are  seeking  to 
re-open  the  question  which  we  decided  on  the  motion  for  a  mandamus.] 
^^An-y  That  motion  also  raised  a  *question,  on  stat.  4  &  6  W.  4,  c.  76, 
J  which  the  respondents  might  fairly  litigate.  And  the  affidavit 
which  they  now  produce  makes  it  probable  that,  if  the  appeal  were  heard 
on  the  merits,  (a)  the  settlement  in  St.  Botolph  would  be  disproved. 
Each  party  here  ought  to  pay  his  own  costs.  Nothing  has  been  laid 
down  in  Regina  v.  Justices  of  Surrey  {h)  which  obliges  the  Court  to  decide 
otherwise. 

Pashleyy  contr^.  The  respondents,  in  resisting  the  mandamus,  upheld 
a  frivolous  objection,  against  the  generally-received  practice  and  two 
decisions  of  the  Court.  The  question,  even  if  admitting  of  argument, 
was  not  open :  for,  when  one  sessions  had  permitted  the  appeal  to  be 
entered  and  respited,  a  subsequent  sessions  could  not  annul  that  exercise 
of  jurisdiction.  No  unfairness  is  imputed  to  the  appellants.  (He  was 
then  stopped  by  the  Court.) 

'  Lord  Denman,  C.  J.  I  think  there  is  nothing  to  take  this  case  out  of 
the  ordinary  rule.  It  is  true  that,  when  the  appeal  first  came  on,  the 
respondents  had  the  decision  of  a  learned  person  in  their  favour :  but 
that  does  not  prevent  the  application  of  the  rule  when  a  mandamus  is 
moved  for,  and  granted  after  cause  shown. 

Coleridge,  J.,  [c)  concurred. 
♦471  *WiGHTMAN,  J.  I  had  some  doubt  here,  because  that  which  led 
to  the  motion  for  a  mandamus  was  the  mistake  of  a  court :  and  I 
do  not  wish  to  lay  down  anything  on  the  point  so  as  to  make  a  precedent : 
but,  under  the  particular  circumstances  of  this  case,  I  think  the  rule  must 
be  made  absolute.  Rule  absolute. 

(a)  It  appeared,  by  (he  affidavit  in  support  of  the  present  rulci  that  the  appellants^  before 
the  second  hearing,  gave  (he  respondents  notice  of  their  intention  to  take  the  objection  which 
finally  prevailed,  and  the  respondents,  consequently,  did  not  bring  the  pauper  firom  Stockport 
as  a  witness. 

(6)  Ante,  p.  37. 

(c^  Pattbson,  J.,  was  in  the  Bail  Court. 


MILES  V.  WILLIAMS.    May  28. 

In  a  cause  in  which  issues  of  fact  and  of  law  were  joined,  the  plaintiif  went  to  trial  on  the 
issues  offset,  and  had  a  verdict.  The  defendant  obtained  a  new  trial ;  and  a  second  verdict 
was  given  for  the  plaintiff.  The  defendant  again  moved  for  a  new  trial ;  and  the  rote  was 
discharged  in  Trinity  term,  1844,  three  years  after  the  first  trial.  The  plaintiff,  in  the  same 
term,  set  down  the  demurrers  for  argument ;  but,  before  the  state  of  business  admitted  of 
the  case  being  heard,  he  died.  Judgment  was  afterwards  given  for  the  plaintiff  on  the  de- 
murrers,  defendant  not  appearing. 

Held^  that  leave  might  be  granted  to  enter  up  judgment  as  of  Trinity  term,  1844,  the  decision 
of  the  issues  in  law  having  been  delayed  till  the  plaintiff's  death  by  the  act  of  the  Court. 
And  such  leave  was  given  in  a  cause  consolidated  with  the  former  by  nile  of  Court,  and  not 
differing  fi'om  it  in  any  material  respect. 
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A  RULE  was  obtained  in  last  Hilary  term,  calling  on  the  defendant  to 
show  cause  why  the  plaintiff  should  not  be  at  liberty  to  sign  judgment 
nunc  pro  tunc  as  of  Trinity  term,  1844,  for  17Z.  10«.  and  the  costs 
of  this  cause.  The  following  facts  appeared  on  affidavit  for  and  against 
the  rule. 

The  plaintiff  sued  as  treasurer  of  the  trustees  under  stat.  11  6.  4 
&  1  W.  4,  c.  Ldx,  local  and  personal,  public,  "  for  building  a  bridge 
across  the  river  Avon,  from  Clifton  in  the  county  of  Gloucester,"  &c. 
The  action  was  for  calls  due  from  the  defendant  as  a  subscriber  to  the 
undertaking,  which  calls  the  trustees  sued  for  in  the  name  of  their  trea- 
surer, according  to  sect.  85  of  the  statute.(a)  This,  and  seven  other 
actions  also  brought  by  the  trustees  in  the  name  of  their  treasurer  for 
calls,  were  consolidated  by  rule  of  Court  *(June  12th,  1841).  One  r^^^g 
of  the  actions,  Mile%  v.  Bought  in  which  there  were  issues  both  of  , 
law  and  of  fact,  was  selected  for  trial ;  •  and  the  issues  in  fact  were  tried 
at  the  Bristol  Summer  assizes,  1841,  and  a  verdict  found  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  on  certain  points.  A  new  trial 
was  granted;  and  the  cause  was  tried  again  at  the  Bristol  Summer 
assizes,  1843,  when  a  verdict  was  again  found  for  the  plaintiff.  In  the 
ensuing  term  a  rule  nisi  was  obtained  for  a  new  trial  or  to  arrest  judg- 
ment ;  and  in  Trinity  term  (May  22d)  1844,  the  rule  was  discharged. (6) 
The  issues  in  law  were  then  set  down  for  argument  in  the  same  Trinity 
term.  On  March  24th,  1845,  the  plaintiff  died.  In  Easter  term,  May 
2d,  1845,  the  case  of  M%le%  v.  Bough  was  called  on  for  argument ;  and, 
no  one  appearing  for  the  defendant,  judgment  was  given  for  the  plaintiff, 
and  a  motion  was  thereupon  made  for  leave  to  enter  up  judgment  for 
the  plaintiff  nunc  pro  tunc,  as  of  Trinity  term,  1844,  upon  the  whole 
record.  Cause  was  shown  in  the  Bail  Court  in  Trinity  term,  1845 :  and, 
in  Michaelmas  vacation  following,  Wightman,  J.,  gave  judgment,  mak- 
ing the  rule  absolute,  (c)  Judgment  in  Miles  v.  Bough  was  signed  ac- 
cordingly. The  agents  for  the  plaintiff  then  called  upon  the  defendant's 
agents  in  the  present  cause  of  Miles  v.  Williams,  to  consent  to  an  order  for 
judgment  in  this  and  the  other  consolidated  actions ;  but  they  refused. 
The  attorney  for  the  defendant,  in  his  affidavit  in  opposition  to  the 
present  rule,  deposed  that  he,  ^^  being  advised  and  believing  that  all  the 
said  actions  had  wholly  abated  by  the  death  of  the  said  Philip  John 
Miles,  and  that  any  further  proceedings  therein  or  in  any  of  them 
♦would  be  erroneous  and  void,  did  not  take  any  proceedings  to-  r-^^q 
wards  arguing  the  said  issues  in  law  on  behalf  of  the  said  defend-  ^ 
ant  William  Bough,  nor  any  steps  to  prevent  judgment  being  given  on 
the  said  issues  in  law,  the  plaintiff's  attorneys  having  been  the  private 
solicitors  to  the  said  P.  J.  Miles  and  his  family,  and  being  well  awaie  of 
his  death  ;  nor  did  this  deponent,  by  himself  or  his  agents,  at  any  time 

(a)  The  clause  is  set  out  in  3  Q.  B.  848,  note  (a)  to  MUei  v.  Bough. 
(6^  See,  as  to  these  proceedings,  MUe$  ▼.  Bought  3  Q.  B.  845. 
ic)  MOta  ▼.  Bough,  3  £lowl.  &  L.  105. 
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after  the  death  of  the  said  P.  J.  Miles,  receive  any  notice  or  intimation 
that  judgment  upon  the  said  issues  in  law  would  be  applied  for  in  the 
said  action  against  the  said  W.  Bough ;  and  this  deponent  saith  that,  if 
he  had  received  any  such  intimation,  he  should  have  opposed  such  appli- 
cation." 

Crowder  now  showed  cause.  Miles  v.  WiUiamSy  though  consolidated 
with  Mile%  v.  Bought  is  distinct  for  the  purpose  of  the  present  rule. 
The  cases,  however,  are  the  same  in  their  circumstances,  and  it  is  not 
denied  that  the  resistance  to  this  motion  is,  in  effect,  an  appeal  from  the 
judgment  of  Wiqhtmak,  J.,  in  the  last  mentioned  case,  3  Dowl.  &  L.  105. 
Instances  were  mentioned  there,  in  which  judgment  has  been  entered 
nunc  pro  tunc  when  two  terms  have  elapsed  after  verdict,  the  plaintiff 
not  being  in  fault.  Bhwett  v.  Tregonning,  4  A.  &  E.  1002,  and  Evans 
V.  ReeSj  12  A.  k  E.  167,  where  many  of  the  authorities  were  considered, 
are  cases  of  this  kind.  But  here  the  difficulty  arises,  not  from  the  lapse 
of  time  after  verdict,  but  because  there  were  issues  of  law  which  the 
plaintiff  had  neglected  to  set  down  for  argument  while  the  issues  of  fact 
were  under  consideration,  and  which,  by  reason*  of  that  omission,  were 
^         undecided  at  the  time  of  his  death.    The  delay,  therefore,  *i8  that 

^  of  the  party,  not  of  the  Court ;  and,  where  that  is  so,  applications 
of  this  kind  are  not  entertained :  Doe  dem.  Taylor  v.  Crisipy  7  Dowl.  P.  C. 
584,  Lawrence  v.  Hodgson^  1  Y.  &;  J.  368.  [Patteson,  J.  Suppose 
the  issues  in  law  had  been  the  only  ones,  and  the  plaintiff  had  not  set 
down  the  demurrers  for  argument  till  Trinity  term  1844,  and  had  died 
before  they  could  be  argued ;  would  that  have  precluded  his  representa- 
tives from  entering  judgment  nunc  pro  tunc  ?  And,  at  any  rate,  if  there 
were  issues  in  fact  which  might  dispose  of  the  cause,  was  the  plaintiff 
bound  to  argue  the  issues  of  law  in  the  mean  time  ?]  In  the  case  first 
put,  the  delay  of  three  years  would  bar  any  claim  of  indulgence ;  in  the 
latter  case  the  plaintiff  might  take  his  choice ;  but,  in  the  event  which 
has  happened,  he  must  abide  by  the  consequence.  [Lord  Denman,  C.  J. 
Your  argument  would  apply  equally  if  the  party  had  died  the  moment 
the  cause  was  set  down.  No  prejudice  arises  here  but  by  the  plaintiff's 
death.]  Even  if  there  was  no  fault  in  the  plaintiff,  the  rule  of  practice 
is  that  the  remedy  now  sought  shall  be  given  only  where  the  delay  has 
arisen  from  the  act  of  the  Court.  The  enactment  of  stat.  17  C.  2,  c.  8, 
s.  1,  that  the  death  of  either  party  between  verdict  and  judgment  shall 
not  be  error,  so  that  judgment  be  entered  within  two  terms  after  ver- 
dict, shows  the  opinion  of  the  legislature  that  at  common  law  no  assist- 
ance could  be  given  where  the  prejudice  was  not  caused  by  the  act  of 
the  Court.  The  judgment  of  Wightman,  J.,  in  MiUs  v.  Boughy  3  D.  & 
L.  105,  evidently  assumes  the  necessity  of  such  a  cause,  (a)  And  it 
^     -  makes  no  difference  in  this  "^respect  whether  the  death  happen  pend- 

^  ing  an  issue  of  fact  or  an  issue  of  law.     [Patteson,  J.     Your 

ia)  Crowder  read  the  paragraplis,  pp.  108, 109,  from  **  upon  ejcamination"  to  "  still  alive.* ' 
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Argument  would  lead  to  the  conclusion  that  the  Court  were  wrong  in 
allowing  the  demurrer  to  be  argued,  or  at  least  in  giving  judgment.] 
The  defendant  certainly  considered  that  the  action  had  abated,  and  there- 
fore did  riot  argue  the  case.  [Patteson,  J.  If  the  Court  was  wrong 
in  this  respect,  is  not  it  error  in  fact?]  Then  they  will  not  no^ 
interfere.  [Patteson,  J.  The  judgment  is  good  while  it  remains  unre- 
Tersed.] 

Buttj  contr4.  In  Doe  dem.  Taylor  v.  (7mp,  7.  Dowl.  P.  C.  684,  the 
ground  for  discharging  the  rule  was  that,  at  the  time  to  which  it  was 
proposed  to  make  the  judgment  refer,  the  Court  had  not  possession  of 
the  cause,  the  special  case  not  having  been  set  down.  Here  the  demur- 
rers had  been  set  down  for  argument  before  the  plaintiff 's  death :  the 
Court  had  possession  of  the  cause ;  and  nothing  prejudiced  the  right  of 
the  plaintiff  to  recover  but  the  act  of  God.  A  plaintiff  may  always 
choose  whether  he  will  try  issues  of  fact  or  of  law  first.  The  delay 
which  resulted  here  from  the  trial  of  the  issues  in  fact  was  not  the  plain- 
tiff's.  The  defendant  moved  for  a  new  trial.  {Butt  was  then  stopped 
by  the  Court.) 

Lord  Denman,  C.  J.  If  the  present  difficulty  were  attributable 
merely  to  the  act  of  God,  the  question  would  be  different :  but  it  has 
certainly  arisen  also  from  the  act  of  the  Court.  The  demurrers  were  set 
down  for  argument  in  the  plaintiff's  lifetime,  but,  from  the  state  of  busi- 
ness, could  not  be  heard.  Had  it  not  been  *for  the  delay  so  caused  _^ 
they  would  have  been  decided  while  the  plaintiff  lived.  Before  *- 
the  decision,  he  died ;  that  was  the  act  of  God  ;  but  that  the  case  had 
not  then  been  determined  was  the  act  of  the  Court. 

Patteson,  J.  My  brother  Wightman,  in  Miles  v.  Bought  puts  this 
matter  on  the  right  footing ;  and  I  agree  in  every  word  that  he  says. 

Williams,  J.,  concurred.  Rule  absolute. 


ROBINSON  r.  HAWKSFORD.     May  2^.{a) 

To  an  action  by  holder  against  drawer  of  a  check  it  is  no  answer  that  the  check  was  not 
presented  in  reasonable  time,  unless,  during  the  delay,  the  fund  has  been  lost,  as  by  failure 
of  the  banker. 

Assumpsit.  The  declaration  stated  that  defendant,  on,  &;o.,  made  his 
draft  or  order  in  writing  for  the  payment  of  money,  called  a  banker's 
check,  and  directed  the  same  to  the  Wolverhampton  and  Staffordshire 
Banking  Company,  and  thereby  required  them  to  pay  plaintiff  or  bearer 
262.  199.,  and  then  delivered  the  same  to  plaintiff;  and  that  the  said 
company  did  not  pay  the  said  check,  although  the  same  was  then  pre- 
sented to  them,  of  which  defendant  then  had  due  notice,  and,  in  consi- 
deration of  the  premises,  he  promised  to  pay,  &c.  Count  on  an  account 
stated. 

(a)  This  and  the  next  case  have  been  accidentally  transposed. 
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Pleas.  To  the  Ist  count.  1.  That  defendant  did  not  make  his  draft, 
&c.,  in  manner,  &c. :  conclusion  to  the  country.  2.  That  the  supposed 
check  was  not  *pre8ented  to  the  said  company,  nor  had  defend- 
-J  ant  notice  thereof,  &c.,  in  manner,  &c. :  conclusion  to  the  coun  • 
try.  8.  That,  although  the  said  check  was  presented  to  the  said  com- 
pany on  a  certain  day  and  year,  to  wit,  on,  &c.,  yet  defendant  says  that 
the  said  check  was  not  then  presented  for  payment  to  the  said  company 
duly  nor  within  a  reasonable  and  proper  time  in  that  behalf.  Verifi- 
cation.    To  the  second  count,  Non  assumpsit. 

Replication  to  plea  3.  That  the  said  check  was  presented  for  pay- 
ment to  the  said  company  duly  and  within  a  reasonable  and  proper  time 
in  that  behalf:  conclusion  to  the  country.  Issue  thereon.  To  the  other 
pleas,  similiter. 

On  the  trial  before  Cress  well,  J.,  at  the  Liverpool  Summer  assizes, 
1845,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  upon  a  special  case,  which,  after  referring  to  the  pleadings,  went 
on  as  follows  : — 

The  plaintifi'  and  the  defendant  were  and  are  attorneys  residing  at 
Wolverhampton  in  the  county  of  Stafford  ;  and  the  said  Wolverhampton 
and  Staffordshire  Banking  Company  were  and  are  bankers  at  Wolver- 
hampton aforesaid  before  and  at,  and  ever  since,  the  date  of  the  said 
check,  which  was  drawn  by  the  defendant  and  delivered  by  him  to  the 
plaintiff,  at  Wolverhampton  aforesaid,  upon  the  day  of  its  date.  The 
following  is  a  copy  of  the  check  : — 

"  Wolverhampton,  13th  June,  1845. 

"  Wolverhampton  and  Staffordshire  Banking  Company.  Pay  George 
Robinson,  Esq.,  or  bearer,  twenty-six  pounds  nineteen  shillings,  on  my 
account. 

"J.  Hawksford. 

£26.  198.  Od." 

*f{dr\       *Refore  and  at,  and  ever  since,  the  date  of  the  said  check,  the 
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said  banking  company  were  the  bankers  of  the  defendant,  who 


kept  a  banking  account  with  them.  The  said  check  was  presented  by 
the  plaintiff  to  the  said  banking  company  at  their  bank  at  Wolverhamp- 
ton for  payment  on  28th  June,  A.  D.  1845,  and  was  refused  payment  by 
the  said  banking  company  in  pursuance  of  directions  given  them  for 
thai  purpose  by  the  defendant  on  the  2l8t  day  of  June  in  the  same 
year;  and  the  said  check  remains  unpaid.  Upon,  and  e^er  since,  the 
day  t}{  the  date  of  the  said  check,  the  said  banking  company  have  been 
solvent :  and,  ever  since  the  said  check  was  given,  a  much  larger  sum 
than  2QL  19«.  has  been  due  to  the  defendant  from  the  said  banking 
company  upon  the  balance  of  his  said  banking  account  with  them.  The 
defendant  received  no  damage  by  the  said  delay  in  the  presentment  of 
the  said  check  for  payment. 

At  the  time  the  said  check  was  given  by  the  defendant  to  the  plain- 
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tiff,  there  was  no  debt  due  from  the  defendant  to  the  plaintiff  on  any 
accoant ;  but  it  was  given  by  the  defendant  to  the  plaintiff  for  the  costs 
uf  an  action  of  trespass  brought  by  John  Bates  Toovey  against  Thomas 
Honor  Simkiss,  in  which  action  the  plaintiff  was  the  attorney  of  the 
said  T.  H.  Simkiss.  Upon  receiving  the  said  check  the  plaintiff  gave 
to  the  defendant  a  receipt  for  the  amount  in  the  following  words :  ^'  To<h 
vey  V.  Simkiss.  Received  of  defendant,  by  payment  of  Mr.  John 
Hawksford,  the  sum  of  26L 19^.,  the  costs  in  this  action.     G.  Robinson." 

It  is  agreed   that  the  Court  may  draw  any  such  inferences  as  the 
jury  ought  to  have  drawn  if  the  facts  above  stated  had  been  proved 
before  them ;  and  that  the  *  Court  are  to  direct  in  what  man&er  the   _^ 
several  issues  are  to  be  entered :  or,  if  the  said  Court  shall  so  ^ 
think  fit,  they  may  direct  the  verdict  to  be  vacated  and  a  nonsuit,  or 
verdict  for  the  defendant,  entered. 

Cowling^  for  the  defendant,  was  called  upon  by  the  Court.  This 
action  is  not  brought  on  the  consideration  of  the  check,  but  simply  on 
the  promise  to  pay  implied  by  the  instrument  itself.  A  check  is  under- 
stood to  be  an  order  for  immediate  payment ;  Lord  Tenterden  treated 
it  as  an  equivalent  to  such  an  order,  in  Smith  v.  Ferrandj  7  B.  &  C.  19. 
[Lord  Denm^n,  C.  J.  Convenience  has  established  a  rule  as  to  present- 
ment ;  but,  when  you  say  that  the  check  was  presented  at  an  unreason- 
able time,  it  lies  on  you  to  show  facts  which  make  the  time  unreasonable.] 
In  Alexander  v.  Burchfield^  7  M.  A;  G.  1061,  a  check  delivered  on  the 
10th  of  March  was  paid  in  on  the  12th ;  and  Tindal,  C.  J.,  (after 
evidence  of  the  practice  as  to  presentment)  told  the  jury  that  he  thought 
the  presentment  too  late,  unless  they  found  that  the  defendant  had 
dispensed  with  an  earlier  presentment :  and  a  verdict  being  found  for 
the  defendant,  the  Court  of  Common  Pleas,  on  motion  for  a  new  trial, 
upheld  the  ruling.  It  is  true,  however,  that  the  bankers,  in  that  case, 
had  stopped  payment.  [Lord  Denman,  C.  J.  Yes ;  and  therefore  it 
became  necessary  to  inquire  whether  the  presentment  was  in  reasonable 
time.  Pattbson,  J.  Does  the  drawer  of  a  check  undertake  to  pay  in 
Miy  given  time  ?  I  think  the  holder  is  only  bound  to  present  so  as 
to  avoid  any  prejudice  that  might  arise  from  the  drawee  becoming 
insolvent.  If  the  presentment  were  a  year  •after  the  date,  that 
alone  would  not  warrant  the  drawer  in  telling  the  banker  not  to  ^ 
pay.]  In  ifaule  v.  Broion^  4  New  Ca.  266,  presentment  at  a  bank  in 
Bath  the  next  day  but  two  was  held  too  late,  though  the  bankers  had  not 
become  insolvent.  Park,  J.,  cited  Boddington  v.  Schlencker^  4  B.  & 
Ad.  752,  as  showing  that  a  check  should  be  presented  the  day  after  it  is 
received.  A  distinction  was  attempted  on  the  ground  that  the  check 
there  was  a  London  one;  but  Tindal,  C.  J.,  said:  ^^The  result  of 
the  cases,  from  Richford  v.  Ridge^  2  Camp.  537,  to  Boddington  v. 
Sehlencker^  is,  that  the  party  receiving  a  check,  has  till  the  follow- 
ing day  to  present  it,  where  there  are  the  ordinary  means  of  doing  so. 
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Here,  the  plaintiffs  resided  in  a  post  town,  and  if  they  had  transmitted 
the  check  to  Bath  by  the  next  day's  post,  it  would  have  been  presented 
on  Thursday.  If  there  was  any  sufficient  reason  for  not  pursuing^ that 
course,  it  lies  on  them  to, show  it."  Park,  J.,  said  :  "The  cases  are  uni- 
form that  the  presentment  of  the  check  should  not  be  delayed  beyond  the 
the  next  day :  and  Vaughan,  J.,  added :  "  That  rule  was  laid  down  in  Rick- 
ford  V.  Ridge,  where  Lord  Ellenborough  said  *  the  rule  to  be  adopted 
must  be  a  rule  of  convenience ;  and  it  seems  to  me  to  be  convenient  and 
reasonable  that  checks  received  in  the  course  of  one  day  should  be  pre- 
sented the  next.*  If  any  other  rule  were  adopted,  it  would  be  difficult,  if 
not  impossible,  to  draw  the  line."  The  question,  what  is  reasonable  time, 
is  to  be  considered  with  reference  to  the  person  who  has  to  present :  he 
must  present  the  next  day,  unless  there  are  circumstances  which  excuse 
^         him.     Here  none  *appear.     All   the   parties  lived  in  the   same 

J  town.  It  would  be  a  very  inconvenient  practice  that  the  holder  of  a 
check  should  have  liberty  to  present  it  a  fortnight  or  a  year  after  he 
received  it.  He  ought  not  to  complain  if  in  such  a  case  he  loses  his 
remedy  on  the  check,  and  is  obliged  to  sue  on  the  consideration. 
[Patteson,  J.  Movie  v.  Brown,  was  not  an  action  against  the  maker  ; 
and  no  one  said  that  an  action  would  not  have  lain  agaii^t  him.  But, 
as  between  subsequent  parties,  a  third  person  passing  the  check  had  a 
right  to  expect  that  the  person  taking  it  from  him  should  present  in 
reasonable  time.  Serle  v.  Norton,  2  M.  &  Rob.  401 ;  S.  C,  in  Banc  (not 
S.  P.),  9  M.  &  W.  309,  is  a  direct  authority  against  you.]  The  ruling 
of  the  judge  is  so ;  but  the  plea  to  which  it  referred  was  rendered  imma- 
terial by  the  verdict  on  other  pleas.  [Lord  Denman,  C.  J.  The 
ruling  amounts  to  a  clear  opinion  from  Lord  Abinger  ;  the  very  best 
opinion  on  such  a  subject  that  ever  was  in  Westminster  Hall.  There  is 
a  very  sensible  note  upon  the  case  in  Moody  v.  Robin%on,  2  M.  &  Rob. 
404,  note  (a).]  The  cases  show  a  custom  in  London ;  and  a  similar  one 
ought  to  prevail  in  the  country.  It  is  important  to  the  convenience  of 
the  drawer:  when  he  delivers  the  check  he  may  have  money  at  his 
banker's  to  meet  it ;  but  in  a  week  he  may  want  to  take  the  money  away. 
[Lord  Denman,  C.  J.  Then  he  would  be  a  very  dishonest  person.  If 
the  rule  be  "  first  come  first  served,"  that  might  take  effect  in  an  hour 
as  well  as  in  a  week.  Patteson,  J.  If  the  bank  continues  solvent,  I 
do  not  see  what  harm  it  does  the  drawer  of  a  <3heck  that  his  money 
^         should   lie   there   a  year   instead   of  being  drawn   *out  by  the 

-I  holder.  Lord  Denman,  G.  J.  No  rule  is  more  simple  than  that, 
things  continuing  the  same  at  the  bank,  the  drawer  of  the  check 
remains  liable  upon  it.] 

Unihank,  contr^,  was  not  heard. 

Lord  Denman,  C.  J.  Where  a  loss  has  occurred  by  the  check  not 
being  presented^  it  is  necessary  to  inquire  if  there  was  any  unreasonable 
delay:  and  the  loss  itself  would  be  some  evidence  of  that  fact.    In 
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Down  y.  nailing^  4  B.  &  G.  330,  ^here  the  defendants  had  taken  a  check 
six  days  old,  and  received  payment  at  the  banker's,  the  date  was  consi* 
dered  as  a  circumstance  of  suspicion,  among  the  other  matters  in  evidence, 
but  it  was  not  suggested  that  the  drawer's  liability  had  ceased.  In  the 
present  case  no  suspicion  was  raised.  Lord  Abinoer,  in  Serle  v.  Norton^ 
was  not  distinguishing  between  London  and  country  notes,  but  between 
cases  where,  from  the  circumstances,  a  particular  rule  as  to  reasonable- 
ness becomes  applicable,  and  cases  where'  such  rule  does  not  apply. 
Under  ordinary  circumstances,  the  only  rule  is  that,  if  things  have 
continued  the  same,  and  no  damage  has  arisen  from  delay  of  present- 
ment, the  drawer  continues  liable. 

Patteson,  J.  It  would  be  very  inconvenient  that  the  drawer  of  a 
check  should  be  entitled,  if  it  were  not  paid  in  two  days,  to  countermand 
payment  at  the  banker's.  It  is  suggested  that  the  holder  might  sue  on 
the  consideration;  but  I  do  not  know  that  he  could,  if  *he  had  -^^ 
vitiated  the  check  by  delay  in  the  presentment.  Movie  v.  Brown  ^  *^ 
is  distinguishable  from  this  case  ou  the  ground  already  pointed  out. 
As  between  the  drawer  of  a  check  and  the  holder,  if  presentment  is 
deferred  to  such  a  time  that  inconvenience  has  been  sustained,  the  time 
may  then  b^  deemed  unreasonable :  but,  if  Hione  has  resulted,  I  see 
nothing  unreasonable  in  a  presentment,  I  should  even  say,  at  any  time 
within  six  years. 

Williams,  J.  If  the  question  arises,  who  is  to  be  the  loser  when  the 
banker  becomes  unable  to  pay,  the  point  is  properly  raised  whether 
the  check  was  presented  in  due  time :  but,  if  things  remain  the  same, 
the  check  is  still  a  check,  and  the  money  is  money  applicable  to  the 
payment ;  and  I  cannot  conceive  that  the  rule  as  to  time  applies. 

Judgment  for  plaintiff. 


•GORDON  V.  LAURIE  and  Another.     May  28.  [*G0 

Under  ttat.  32  G.  2,  c.  2S,  s.  1,  a  Bberiif 's  officer  making  an  arrest  must  not  carry  the  parry  to 
prison  within  twenty-four  hours,  unless  such  party  has  first  been  informed  that  he  may*  if  ho 
will,  be  carried  to  a  safe  and  convenient  dwelling  house  of  his  own  nomination,  and  has  re- 
fused to  nominate.  And  it  is  not  a  refusal,  if  the  party,  without  being  so  informed,  asks  if 
he  may  go  to  a  spunging  house,  an<^  being  told  that  there  are  none,  makes  no  further  propo- 
sal, and  suffers  himself  to  be  taken  to  one  of  two  prisons  previously  named  by  the  officer. 

In  an  action  for  penalties  under  the  statute,  the  declaration  alleging  that  plaintifl*  was  carried 
to  Whitecrosa  Street  prison  without  his  free  and  voluntary  consent,  although  ht»  did  not 
refuse,  &c.,  to  which  Not  guilty  was  pleaded ;  the  evidence  being  that  plaintiff  went  to 
prison  under  the  circumstances  above  stated ;  and  there  being  proof  that  he  went  there 
for  the  purpose  of  enabling  himself  to  recover  damages  ;  particularly,  that  he  had  told  his 
creditor  after  the  arrest  that  if  an  arrangement  were  declined  he  would  go  to  Whitecross 
Street  prison  :  Held  that  the  judge  directed  the  jury  properly  on  the  issue  joined,  by  desiring 
them  to  say  whether  plaintiff  went  to  prison  for  want  of  being  informed  of  his  right  to  go  to 
a  house  of  his  own  nomination,  or  whether  he  elected,  for  purposes  of  his  own,  to  go  to 
prison. 

Debt  on  stat.  82  G.  2,  c.  28,  sects.  1,  12.     The  first  count  of  the 
declaration  recited  a  capias  at  the  suit  of  Henry  Bath,  directed  to  the 
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sheriffs  of  London,  requiring  them  to  take  plaintiff  and  keep  him  until 
he  should  have  given  them  bail  or  made  deposit,  &c. ;  and  it  alleged  that 
defendants,  being  sheriffs,  executed  the  writ  and  arrested  plaintiff, 
"and,  under  and  by  virtue  of  the  said  writ,  carried  the  plaintiff,  so 
arrested,  and  in  the  custody  of  the  defendants  as  such  sheriffs  as  afore- 
said, to  a  certain  gaol  or  prison  called,  to  wit,  the  Debtors'  Prison, 
Whitecross  Street,  in  and  for  the  city  of  London  and  the  county  of  Mid- 
dlesex, within  twenty-four  hours  from  the  time  of  the  said  arrest,  without 
the  free  and  voluntary  consent  of  the  plaintiff,  though  he  the  plaintiff 
did  not  refuse  to  be  carried  to  a  safe  and  convenient  dwelling  house  of 
his  own  nomination  or  appointment  within  the  said  city  of  London ; 
contrary  to  the  form  of  the  statute  in  such  case,"  &c. ;  whereby,  and  by 
force  of  the  statute,  &c.,  defendants  forfeited  and  became  liable  to  pay 
for  the  said  offence  to  plaintiff,  being  the  party  thereby  aggrieved,  the 
sum,  &c.  Non-payment  averred,  to  plaintiff's  damage,  &c.  There  was 
^P  _   •a  second  count,  for  carrying  plaintiff  to  the  private  house   or 

■'   offices  of  the  sheriff's  officers,  without  plaintiff's  consent,  contrary 
to  the  statute. 

Plea,  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Losd  Denman,  G.  J.,  at  the  sittings  in  Middlesex 
during  this  term,  the  plaintiff  proved  that  he  was  arrested  under  a  capias 
and  judge's  order,  and  taken,  with  his  own  consent,  to  the  office  of 
Whittle  and  Hildyard,  the  sheriff's  officers,  where  he  sent  for  his  brother, 
and  endeavoured  to  arrange  a  settlement  with  the  creditor.  The  plaintiff 
requested  Hildyard  to  allow  him  to  remain  in  the  office  till  the  business  ' 
could  be  arranged ;  but  Hildyard  said  that  he  should  be  obliged  to  close 
the  office,  and  that  plaintiff  must  go  either  to  Whitecross  Street  prison 
or  the  Queen's  Bench.  When  the  time  for  closing  the  office  came,  no 
settlement  having  been  effected,  the  plaintiff  asked  whether  there  was 
any  private  house  or  spunging  house  to  which  he  could  be  taken.  The 
officer  said  that  all  those  houses  had  been  given  up :  and  the  plaintiff 
was  then  taken  to  Whitecross  Street  prison.  The  defendants  endea* 
voured  to  show  that  the  plaintiff  had  voluntarily  gone  to  prison  for  the 
purpose  of  obtaining  damages  in  an  action  for  the  arrest;  and  they 
proved  a  letter,  written  by  him  from  Hildyard's  office  to  the  creditor's 
attorney,  containing  the  words  :  "  If  you  will  not  arrange,  I  intend  to  go 
to  Whitecross  Street  jprison  immediately,  as  the  officer  will  not  allow  me 
to  remain  here."  Lord  Denman,  C.  J.,  stated  to  the  jury  in  summing 
up,  that  the  officer's  duty  was  not  to  carry  the  party  to  prison  within 
twenty-four  hours  of  the  arrest  without  informing  him  that  he  had  the 
option  of  going  to  a  dwelling  house  of  his  own  nomination  according  to 
^^       the  statute  ;  but  he  left  it  to  the  jury  to  say,  *whether  the  plain- 

"J  tiff  had  gone  to  prison  for  want  of  being  so  informed,  or  whether 
he  had  made  a  clear  and  positive  election,  for  purposes  of  his  own,  and 
for  the  sake  of  damages,  to  go  to  prison.     The  jury  were  of  opinion 


9  Adolphtjs  &  Ellis.  'N.  S.  62 

that  the  plaintiff  did  not  voluntarily  elect  to  go  to  prison :  and  they 
found  a  verdict  for  the  plaintiff  on  the  first  count,  leave  having  been 
reserved  to  move  to  enter  a  nonsuit  as  after  mentioned. 

Jf.  Chambers  now  moved  for  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered,  or  a  new  trial  had  on  the  ground  of  misdirection. 
The  question  arises  on  stat.  82  6.  2,  c.  28,  s.  1,  which  enacts  that  no 
sheriff  or  officer  "  shall  carry"  any  person  arrested  by  him  "  to  any 
gaol  or  prison  within  four-and-twenty  hours  from  the  time  of  such  arrest, 
unless  such  person  or  persons,  so  arrested,  shall  refuse  to  be  carried  tc 
some  safe  and  convenient  dwelling  house  of  his,  her,  or  their  own  nomi- 
nation or  appointment,  within  a  city,  borough,"  &c.,  ^*  in  case  such 
person  or  persons  shall  be  there  arrested,"  &c.  The  plaintiff  did  in  fact 
refuse ;  for  he  nominated  a  place  to  which  he  could  not  be  taken,  and, 
being  apprised  of  that,  went  to  Whitecross  Street  prison.  On  this 
point,  which  was  taken  at  the  trial,  a  nonsuit  ought  to  be  entered.  At 
any  rate,  the  Lord  Chief  Justice  misdirected  the  jury  m  suggesting  that 
they  might  find  for  the  plaintiff  if  they  thought  that  he  went  to  prison 
for  want  of  being  informed  that  he  might  go  to  a  house  of  his  own  nomi- 
nation. It  is,  indeed,  laid  down,  in  Simpson  v.  Renton^  5  B.  &  Ad.  85, 
and  in  Bewhirst  v.  PearsaUy  1  Cro.  &  M.  865.  S.  C.  8  Tyr.  242,  which 
was  cited  at  the  trial,  that  the  party  arrested  cannot  be  *said  to  -^^^ 
**  refuse"  within  the  meaning  of  the  statute,  unless  the  officer  *- 
states  to  him  his  right  of  option,  and  asks  him  to  nominate  a  place.  In 
neither  of  those  cases  was  reference  made  to  Pitt  v.  The  Sheriff  of 
*  Middlesex^  4  Moore  &  P.  762,  (in  the  cause  of  Hamilton  v.  Jones^  Pitt  and 
Another)^  where  Pitt  moved  for  an  attachment  against  the  sheriff  under 
the  clause  now  in  question,  merely  stating  in  his  affidavit  that  the  officer 
had  taken  him  immediately  to  the  Fleet  prison ;  and  the  Court  of  Com- 
mon Heas  said :  "  The  defendant  Pitt  has  not  brought  himself  within 
the  provision  of  the  act.  He  should  have  named  some  safe  and  conve- 
nient dwelling  house,  within  the  liberty  in  which  he  was  arrested,  whither 
the  officer  was  to  convey  him.  How  otherwise  could  the  officer  judge 
of  the  safety  or  convenience  of  the  place?"  And,  in  the  present  case, 
the  plaintiff  did,  in  fact,  consent  to  go  to  Whitecross  Street  prison ; 
and  it  was  an  essential  part  of  the  issue,  whether  he  did  or  did  not  go 
there  "  without"  his  **  free  and  voluntary  consent."  If  he,  in  point  of 
fact,  did  consent,  it  was  immaterial  whether  the  ofi|cer  informed  him  of 
his  rights  or  not.  In  giving  such  consent  he  must  be  supposed  to  have 
known  the  law.  The  question  of  actual  consent  ought  not  to  have  been 
mixed  up  with  the  question  of  being  informed  as  to  the  right  of  option. 
[Lord  Dbnman,  C.  J.  I  put  it  to  the  jury  whether  he  did  not  for  his 
own  purposes  choose  to  go  to  prison.  If  he  did,  it  was  difficult  to  say 
that  be  did  not  go  voluntarily.] 

Pattbson,  J.     I  think  the  direction  in  this  case  was  right.   .^^ 
This   Court  decided,   in   Simpson  v.  JRentouy  *and  the  Court  of  ^ 
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Exchequer  in  Detohirst  v.  PearsaUy  that  the  officer  ought  to  inform 
the  party  arrested  of  his  right  of  option.  Here  that  was  not  done. 
The  plaintiff  asked  :  ^^  May  not  I  be  taken  to  a  spnnging  house  ?''  But 
that  was  not  naming  a  place  and  refusing  to  go  elsewhere  ;  it  was  only 
an  inquiry  whether  he  could  be  taken  to  such  a  house.  Before  being 
carried  to  prison  he  should  have  been  told  distinctly,  "  you  may  name  a 
place  yourself,  to  which  you  wish  to  be  taken."  As  to  the  voluntary 
consent ;  it  was  left  to  the  jury  to  say  whether  the  plaintiff  preferred,  for 
his  own  purposes,  going  to  prison,  and  they  thought  that  he  did  not.  His 
naming  Whitecross  Street  was  only  a  choice  between  two  prisons  which 
had  been  mentioned.(a)  In  Silk  v.  Humpheryj  4  A.  &;  E.  959,  where 
^the  plea  stated  a  consent  in  the  first  instance  to  go  to  a  particular  dwell- 
ing house,  it  was  expressly  averred  that  *'  the  defendants,  at  the  time 
of  the  arrest,  informed  the  plaintiff  that  she  might  be  carried  to  a  safe 
and  convenient  dwelling  house,"  &o. 

Williams,  J.*  The  mention  of  a  spunging  house,  as  proved  here,  had 
not  even  the  aspect  of  nominating  a  place  for  the  purpose  of  being  car- 
ried there.  It  is  fit  that  the  party  arrested  should  be  informed  of  his 
right  of  option  before  he  is  conveyed  to  prison.  On  the  authority  of 
the  cases,  I  think  there  is  no  ground  for  a  nonsuit.  As  to  the  other 
point,  the  question  whether  the  plaintiff  went  to  prison  of  his  own  accord 
was  put  favourably  to  the  defendants;  and  the  verdict  declared  that 
there  was  no  assent  on  his  part. 

^^--j  •Lord  Dknman,  C.  J.  The  principle,  that  every  one  is  sup- 
-»  posed  to  know  the  law,  does  not  apply  in  this  case.  Under  the  sta-' 
tute,  a  person  taken  by  the  sheriff's  officer  ought  to  be  told  of  the  option 
which  the  law  gives  him.  It  is  important  to  say  that  we  adhere  to  the 
cases  which  lay  it  down  as  the  duty  of  the  officer  to  give  that  informa- 
tion. The  statute  does  not  state  this  in  express  words  ;  but  the  meaning 
is  clear.  Rule  refused. 

(a)  See  Banham  y.  Bullock,  10  A.  &  E.  23,  25. 


The  QUEEN  v.  The  Inhabitants  of  MOLESWORTH.     May  30. 

The  ciaminations  taken  before  removing  justices  were  beaded,  "  Huntingdonshire ,  to  wit. 
The  examination  of,  '*  &c.,  "at  present  residing,"  &c.,  "  taken  on  oath,  this  22d  day  of 
March,  1845,  before  us,  »wo  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
touching  the  place  of  the  last  legal  settlement  of"  M.  Held,  that  the  order  of  removal 
founded  thereon  was  bad,  the  examinations  showing  no  jurisdiction,  as  it  did  not  appear  on 
the  face  of  them  that  they  were  taken  on  a  proper  complaint. 

Although,  in  a  case  stated  by  the  Sessions  for  this  Court,  it  appeared  to  have  been  proved,  on 
the  trial  of  the  appeal,  that  a  complaint  was  duly  made,  and  that  the  examinations  were 
tdke^  and  order  made,  on  the  hearing  of  such  complaint. 

On  appeal  against  an  order  of  two  justices,  whereby  Isabella  Mantle 
and  her  four  children  were  removed  from  the  parish  of  Bythorn  to  the 
parish  of  Molesworth,  both  in  Huntingdonshire,  the  sessions  confirmed 
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the  order,  subject  to  the  opinion  of  this  Court  on  a  case  which,  so  far  as 
material  to  the  point  decided  by  this  Court,  was  as  follows  : — 

On  22nd  March  1845,  Thomas  George,  then,  continually  since,  and 
still,  being  one  of  the  overseers  of  the  poor  of  Bythorn,  made  and 
exhibited  a  complaint  in  writing  before  the  said  two  justices,  which  was 
in  the  words  following : — 

^^  Huntingdonshire,  to  wit.  The  complaint  of  Thomas  George,  one  of 
the  overseers  of  the  poor  of  the  parish  *of  Bythorn,  in  the  said  -^^^ 
county  of  H.,  made  on  behalf  of  the  churchwardens  and  overseers  ^ 
of  the  poor  of  the  said  parish  of  B.,  and  with  their  assent,  unto  us,  the 
undersigned,  two  of  her  Majesty's  justices,"  kc.  The  complaint  was 
then  set  out ;  and  it  stated  that  Isabella  Mantle  and  her  children  had 
come  to  inhabit,  and  were  inhabiting,  in  Bythorn,  ajad  were  endeavouring 
to  settle  there,  not  having  gained  a  settlement,  nor  produced  a  certifi- 
cate ;  and  that,  on,  &c.,  they  became  chargeable  to,  and  were  now 
•  receiving  relief  from,  Bythorn :  and  it  prayed  that  Isabella  Mantle  might 
be  examined  as  to  the  place  of  her  legal  settlement. 

"  Exhibited  before  us,  the  day  and  year  first  above  written." 

Signed  by  the  removing  justices,  and  by  Thomas  George. 

The  order  of  removal  was  made  on  the  same  22d  March,  after  the 
making,  taking,  exhibiting  and  hearing  of  the  said  complaint,  and  the 
examinations  hereinafter  mentioned,  by  the  said  justices ;  and  was  in  the 
following  form : — 

"  To  the  overseers  of  the  poor  of  the  parish  of  Bythorn,  in  the  coun- 
»  ty  of  Huntingdon,  and  to  the  overseers  of  the  poor  of  the  parish  of 
Molesworth,  in  the  county  of  Huntingdon,  and  to  each  and  every  of 
them.  Huntingdonshire,  to  wit.  Whereas  complaint  hath  been  made 
unto  us,  whose  names  are  hereunto  set  and  seals  affixed,  being  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Hunting- 
don (one  whereof  being  of  the  quortim),  by  Thomas  George,  on  behalf 
of  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
Bythorn,  that  Isabella  Mantle,"  &c.  (stating  the  complaint).  The  order 
went  on  and  concluded  in  the  *usual  form,  adjudging  the  premises  ^ 
to  be  true,  and  ordering  the  removal  from  Bythorn  to  Molesworth.    ^ 

Thomas  George,  in  the  order  mentioned,  is  the  person  by  whom  the 
complaint  was  made  and  exhibited.  He  was,  before  and  at  the  respec- 
tive times  of  the  making  and  exhibiting  of  that  complaint  and  of  the 
said  order  and  of  the  several  examinations  upon  Vhich  the  same  was 
made,  one  of  the  overseers  of  the  poor  of  Bythorn.  That  complaint 
was  made  and  exhibited  by  him,  as  aforesaid,  with  the  sanction  and 
authority,  and  at  the  request  and  on  behalf,  of  the  churchwardens  and 
overseers  of  that  parish ;  and  the  complaint,  recited  in  the  order,  is  the  * 
same  complaint  so  made  and  exhibited  by  him  as,  and  being,  such  over- 
seer and  authorized  and  requested  as  aforesaid :  and  it  was  so  made  and 
Bxhibited  by  him,  on  the  22d  March,  to  and  before  the  same  two  justices 
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• 
who  took  the  said  examinations  and  made  the  said  order,  and  at  tlie 

same  meeting  of  such  justices  at  which  such  examinations  were  taken 

and  such  order  made. 

One  of  the  examinations,  upon  which  the  order  of  removal  was  made, 
is  that  of  Isabella  Mantle,  the  pauper,  which  was  as  follows : — 

'^  Huntingdonshire,  to  wit.  The  examination  of  Isabella  Mantle,  at 
present  residing  in  the  parish  of  Bythorn  in  the  said  county,  widow  of 
Samuel  Mantle,  deceased,  taken  on  oath  this  22d  day  of  March,  A.  D. 
1845,  before  us,  two  of  her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county,  touching  the  place  of  the  last  legal  settlement  of  her, 
the  said  Isabella  Mantle,  and  her  four  children/'  (Then  followed  her 
evidence.) 

mftfn  ^^  Taken  and  sworn,  at  Huntingdon,  in  the  said  county,  ^before 
us,  the  same  having  been  first  read  over  to  and  explained  to 
examinant. 

(Signed  by  the  two  justices,  and  with 
the  mark  of  Isabella  Mantle.) 

The  captions  of  all  the  examinations  were  in  the  same  form. 

Copies  of  the  order  and  examinations  (including  the  complaint),  with 
notice  of  chargeability,  were  duly  sent  by  the  overseers  of  Bythorn  to 
the  overseers  of  Molesworth. 

The  case  set  out  the  grounds  of  appeal,  upon  which  it  was  not  dis- 
puted that  the  question  decided  by  this  Court  was  raised.  Upon  the 
appeal  coming  on  for  trial,  service  of  the  notice  and  grounds  of  appeal 
was  admitted:  and  thereupon,  before  any  evidence  was  heard  the 
appellants' counsel  contended  that  the  order  should  be  quashed  upon  this 
objection,  among  others,  '^  that  the  captions  of  the  examinations  did  nor, 
nor  did  any  or  either  of  them,  show  that  they  were  taken  upon  the  com- 
plaint of  the  churchwardens  and  overseers  of  the  parish  of  Bythorn." 

The  respondents  contended  that  the  complaint  was  sufficiently  averred 
and  recited,  and  that  they  were  entitled  to  refer  to  the  complaint,  the 
original  of  which  was  before  the  Court  of  Quarter  Sessions  on  the  trial 
of  the-  appeal,  inasmuch  as  T.  George,  mentioned  in  the  order,  was  in 
fact  one  of  the  overseers  of  Bythorn  at  the  time  the  complaint  and  order 
were  respectively  made  and  the  examinations  taken,  and  such  complaint 
was  made  by  the  authority  and  on  behalf  of  the  churchwardens  and 
overseers  of  Bythorn.  The  appellants  contended  that  this  could  not 
be  done. 

^gg-  The  sessions,  after  argument,  overruled  all  the  *objections ;  and, 
after  hearing  evidence,  confirmed  the  order  of  removal  with  costs, 
subject  to  the  opinion  of  this  Court  upon  the  validity  of  the  objections. 
If  the  Court  should  be  of  opinion  that  *  the  sessions  ought  to  have 
quashed  the  order  of  removal  upon  any  of  the  objections,  the  order  of 
removal  and  the  order  of  sessions  were  to  be  quashed,  otherwise  to  be 
confirmed. 
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Burehamy  in  support  of  the  order  of  Bessions.  The  examinations 
appear,  by  the  captions,  to  be  taken  touching  the  legal  settlement.  But 
no  examinations  could  be  so  taken  except  upon  a  complaint  duly  made. 
The  legal  intendment,  therefore,  is  that  they  were  taken  on  such  a  com- 
plaint :  and,  in  fact,  the  case  shows  that  they  were  so  taken. 

Warlledgej  contr^,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  The  objection  to  the  captions  is  quite  fatal. 
The  only  argument  in  favour  of  them  is,  that  it  would  have  been  illegal 
for  the  magistrates  to  act  except  upon  a  legjl  complaint  Such  an 
answer  would  be  applicable  to  any  objection  made  to  an  act  of  magis- 
trates on  the  ground  that  jurisdiction  was  not  shown. 

Pattbson  and  Williams,  Js.,  concurred. 

Order  of  sessions  quashed(<i). 

(a)  See  Regina  v.  Sateliffe  Culey^  ante,  p.  18.  The  oorrectncw  of  the  aboye  deciBion  waa 
after warda  queattoned  in  Regina  v.  The  InhahitatUt  of  Sheffield,  and  aeveral  other  caaea,  in 
which' the  Court,  after  time  taken  for  consideration,  gave  judgment  in  Trinity  vacation  (July 
12th)  1848,  and  atated  that  (Erle,  J.,  diasentiente)  they  adhered  to  the  deciaion  in  Regina  v. 
Molentcorth.  ' 

See  sta^.  11  dt  15  Vict.  c.  31,  aecta.  1,  2,  3. 
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On  application  for  an  order  of  removal,  the  justicea,  beaidea  the  witneaaea  produced  on  liehalf 
of  the  removing  parish,  examined  others  at  the  request  of  an  attorney  who  appeared  for  the 
pariah  to  whi^h  the  removal  was  to  be  made.  Thia  laat  evidence  waa  not  transmitted  with 
the  other  examioationa,  nor  taken  down  in  writing. 

Held  that  atat.  4  &  5  W.  4,  c.  76,  a.  79,  waa  aufficiently  complied  with  by  adding  the  other 
ezaminationa. 

Where  a  pauper  is  bound  apprentice  under  atat.  56  G.  3,  c.  139,  it  ia  aufficient,  under  aect.  2.  if 
a  notice  of  the  intended  binding,  directed  generally  to  the  overaeera  of  the  pariah  into  which 
the  apprentice  ia  to  be  bound,  ia  aerved  on  one  of  such  overseers. 

On  appeal  against  an  order  of  two  justices,  removing  Mary  Honey- 
well and  her  bastard  child  from  the  parish  of  Buckfastleigh  to  the 
parish  of  Holne,  both  in  Devonshire,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  material  grounds  of  appeal  were  as  follows  : — 

'^  Because  a  copy  of  all  the  examinations  touching  the  settlement  of 
the  said  paupers,  taken  by  the  said  justices  previous  to  the  signing  of 
the  said  order,  was  not  sent  to  us,"  &c. 

"  Because  a  copy  of  all  the  evidence  touching,"  &c.  (as  before). 

"  Because  the  four  persons  hereinafter  mentioned,  namely,"  &c.  (four 
witnesses  named),  "  were  severally  sworn  and  examined,  by  and  before 
the  said  justices,  previous  to  their  making  the  said  order  touching  the 
legal  place  of  settlement  of  the  said  Mary  Honeywell  and  her  bastard 
child  ;  but  the  evidence  given  by  them  on  oath  before  the  said  justices, 
tOQching,"  &c.,  ^*  was  not  reduced  into  writing,  as  it  ought  to  have  been : 
and  because  no  copy  of  the  evidence  or  examination  of  the  said,"  &G. 
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(the  same  witnesses)  "  touching"  &c.,  "  taken  by  and  before  the  said 
justices,  was  sent  to  us,"  kc, 

'^  That  the  said  M.  H.  did  not  acquire  a  settlement  in  our  said  parish 
of  Holne,  by  apprenticeship,"  &c.,  "  under  the  alleged  indenture  of 
apprenticeship,  dated,"  &c.,  mentioned  in  the  examination  on  which  the 
^^  said  *order  of  removal  was  made,"  &c. ;  "  because,  previous  to  the 
-I  allowing  and  signing  of  the  said  alleged  indenture  by  the  justices 
who  are  alleged  to  have  allowed  and  signed  the  same,  the  provisions  of 
the  statute  56  G.  8,  c.  139,  s.  2,  were  not  complied  with." 

"That  the  said  M.  H.  did  not  acquire  a  settlement,"  &c.,  "because, 
previous  to  her  being  bound,"  &c.,  "  and  previous  to  the  alleged  allow- 
ance," &c.,  "no  notice  was  given  to  the  then  overseers  of  the  poor  of 
our  said  parish  of  Holne,  in  which  parish  the  said  M.  H.  was  intended 
to  serve  an  apprenticeship,  of  such  intended  binding. 

The  paupers  were  removed  on  the  following,  among  other,  examina- 
tions : — 

A  witness  proved  the  execution  of  an  indenture,  dated  30th  August 
1834,  by  which  the  pauper,  Mary  Honeywell,  was  bound  apprentice,  by 
the  parish  officers  of  Buckfastleigh,  to  George  Waycott  of  the  parish  of 
Holne,  its  allowance  by  two  justices,  and  the  order  for  binding.  George 
Waycott  aforesaid  proved  service  and  residence  under  the  indenture,  in 
Holne. 

Copies  of  both  these  examinations,  with  those  of  all  the  other  witnesses 
examined  op.  the  part  of  the  removing  parish,  were  sent  t§  the  parish 
officers  of  Holne,  according  to  stat.  4  &  5  W.  4,  c.  76,  s.  79. 

In  support  of  the  1st,  2d  and  3d  grounds  of  appeal,  it  was  proved,  at 
the  trial,  that,  when  these  examinations  were  taken,  an  attorney,  who 
appeared  on  behalf  of  the  parish  of  Holne,  stated  thai  he  had  certain 
witnesses  present,  whom  he  wished  to  be  examined,  to  prove  that  the 
parish  officers  of  Holne  had  not  received  notice  of  the  binding  pursuant 
to  stat.  56  G.  3,  c.  139,  s.  2  :  and  the  four  witnesses  mentioned  in  the 
*791  g^^'^^^^  ^f  objection,  who  were  examined  at  the  trial  of  the  •ap- 
^  peal,  stated  that  they  were  present  at  the  taking  of  the  examina- 
tions ;  that  they  were,  at  the  request  of  the  said  attorney,  sworn  and 
examined  by  the  removing  justices  previously  to  their  making  the  said 
order ;  that  two  of  them  gave  evidence  before  the  removing  justices  that 
they  were  churchwardens,  and  another  that  he  was  overseer  of  Holne, 
at  the  time  of  the  binding :  that  neither  of  them  had  received  any 
notice  of  the  said  binding,  nor  attended  at  the  said  binding,  nor  were  in 
any  way  aware  that  it  was  about  to  take  place,  before  it  was  actually 
completed.  The  fourth  gave  evidence  that  he  was  the  son  of  William 
Waycott,  who  was  overseer  of  Holne  at  the  sAne  time ;  that  he  was  in 
the  habit  of  transacting  parish  ^business  for  his  father,  and  received  notice 
of  an  intended  binding  of  Mary  Honeywell,   to  take  place  on   9th 


9  Adolphus  &  Ellis.  N.  S.  72 

August,  but  had  no  recollection  of  acquainting  his  father  with  it,  and 
neither  he  nor  his  father  attended  at  the  binding. 

The  evidence  of  these  four  persons  was  not  reduced  to  writing,  when 
given  before  the  justices :  nor  did  it  form  any  part  of  the  examinations, 
signed  by  the  justices,  upon  which  the  order  of  removal  was  made ;  and 
no  copy  or  note  of  the  examination  of  these  persons  was  sent  by  Buck- 
Fastleigh  to  Holne. 

This  objection  was  taken  by  the  appellants  at  the  trial  of  the  appeal, 
but  overruled  by  the  Court. 

On  the  trial  of  the  appeal,  the  above  evidence  was  given :  but,  on  the 
part  of  the  respondents,  William  Waycott,  another  son  of  William  Way- 
cott,  the  overseer  of  Holne  in  1834,  was  called,  and  proved  that  his 
father  had  been  served  with  a  notice,  directed  to  the  overseers  of  Holne, 
of  the  intended  binding,  and  that  such  notice  had  been  proved  before 
the  allowing  justices  at  the  binding. 

*The  appellants  objected  that  no  sufficient  notice  was  proved  to  p^^i^Q 
have  been  given  to  the  parish  officers  of  Holne  of  the  intended 
binding.     The  Court  overruled  this  objection  also,  and  confirmed  the 
order. 

The  questions  for  the  opinion  of  this  Court  were :  1.  Whether  it  is  a 
sufficient  ground  of  appeal,  under  the  circumstances  stated,  that  the 
examinations  of  the  four  witnesses  named  in  the  grounds,  were  not  reduced 
to  writing,  and  no  copy  of  them  was  sent  to  the  appellants.  2.  Whether 
notice  of  the  intended  binding,  delivered  to  one  of  the  overseers  of 
Holne,  but  directed  to  the  whole  body  of  the  parish  officers,  ia  a  sufficient 
notice  under  stat.  56  G.  8,  c.  139,  s.  2.  If  the  jCourt  shall  decide  the 
first  question  in  the  affirmative,  or  the  second  in  the  negative,  the  order 
of  sessions  to  be  quashed :  if  otherwise,  to  be  confirmed. 

*7.  Cheenwoody  in  support  of  the  order  of  sessions.  First,  the  justices 
were  not  bound  to  receive  evidence  from  the  appellant  parish ;  nor  was 
it  necessary  to  reduce  such  evidence,  when  received,  to  writing.  The 
hearing  before  the  removing  justices  is  not  a  hearing  of  adverse  parties ; 
the  removal  is  made  only  on  the  evidence  of  the  respondent  parish. 
Therefore  no  argument  can  here  be  drawn  from  Regina  v.  Outwelly  9  A. 
k  E.  836 ;  for  there  the  decision  was  only  that  the  justices  are  to  take 
down  and  send  all  the  evidence  upon  which  the  removal  is  made ;  and 
that  is  the  provision  of  sect.  79  of  stat.  4  &  5  W.  4,  c.  76.  The  language 
of  Pattbson,  J.,  in  Regina  v.  Black  Oallerton^  10  A.  k  E.  679,  goes  no 
farther.  Secondly,  the  notice,  directed  generally  to  the  overseers  of 
the  appellant  parish,  and  served  upon  one  of  them,  satisfies  *the  ri^nA 
enactment  of  stat.  56  G.  3,  c.  139,  s.  2,  that  '^  notice  shall  be  ^ 
given  to  the  overseers  of  the  poor  of  the  parish  or  place"  into  which  the 
child  is  to  be  apprenticed.  Service  on  one  is  service  on  all :  it  will  be 
presumed  that  they  are  in  communication  one  with  another.  This  view 
is  supported  by  Rez  v.  The  Justice%  of  Staffordshirej  4  A.  &  E.  842, 
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Rex  y.  The  Justices  of  Warwickshire,  6  A.  &  E.  878,  and  2  Nolan's  P, 
L.  (4th  ed.)  527,  note  (5),  there  cited. 

Merivale,  contrS,.  First,  sect.  79  of  stat.  6  &  7  W.  4,  c.  76,  hy 
directing  that  ^^  a  copy  of  the  examination"  upon  which  the  order  is 
made  shall  be  ^'  sent,"  by  implication  requires  that  all  the  evidence  shall 
bo  taken  in  writing.(a)  Now,  if  the  removing  justices  have  chosen  at  the 
hearing,  to  receive  evidence  from  the  parish  to  which  the  pauper  was 
removed,  that  constitutes  an  ''  examination  upon  which  such  order  was 
made"  equally  with  evidence  offered  from  the  other  side.  It  is  true  that 
the  parish  to  which  the  removal  is  made  may  be  expected  to  be  in  pos- 
session of  the  evidence  tendered  by  themselves :  but  that,  at  the  utmost, 
is  only  a  reason  why  the  legislative  provision  might  have  been  made  less 
extensive.  Probably  the  legislature  did  not  contemplate  the  occurrence 
of  such  a  case.  Even  matter  which  never  is  taken  down,  such  as  docu- 
ments, must  be  sent.  The  omission,  it  may  be  said,  is  that  of  the  justices, 
not  of  the  I'espondent  parish.  But  it  renders  the  act  of  the  justices 
illegal,  and  therefore  may  be  objected  to  on  appeal  against  their  act. 
Secondly,  notice  to  one  parish  officer  is  generally  sufficient :  but  here 
the  language  of  the  statute  is  peculiar.  Notice  is  to  be  ''  given  to  the 
t'T'Sl  '^^^i*^®^^^ '  *  ^^^  ^^^  notice  must  be  proved  before  the  justice  signs 
the  indenture,  "  untess  one  of  such  overseers  shall  attend  such 
justice,  and  admit  such  notice."  It  was  intended  that  every  possible 
precaution  should  be  taken ;  and  on  this  ground,  in  Rea^  v.  Threlkeld,  4 
B.  k  Ad.  229,  it  was  decided  that  the  notice  must  be  given,  though  both 
the  parishes  be  in  the  same  county  and  jurisdiction  of  the  peace. 

Lord  Denman,  G.  J«  There  can  be  no  doubt  that  the  service  of  notice 
is  good.  As  to  the  other  point,  I  am  of  opinion  that  the  order  of 
removal  cannot  be  said  to  have  been  made  upon  the  evidence  ^iven  on 
behalf  of  the  appellant  parish. 

Patteson,  J.  If  this  had  been  evidence  tendered  on  behalf  of  the 
removing  parish,  I  am  far  from  saying  that  the  removing  justices  would 
have  had  any  discretion  as  to  taking  it  down  or  not.  But  here  it  comes 
from  the  other  side,  and  is  not  taken  down,  because  the  order  is  not 
made  upon  it.  As  to  the  other  point,  the  service  of  the  notice  was 
clearly  good. 

Williams,  J.  How  could  the  parish,  from  which  the  removal  was 
made,  compel  the  removing  justices  to  take  down  evidence  given  by  the 
other  parish  7  Yet  are  they,  because  they  cannot  do  this,  not  to  obtain 
the  order  of  removal?  I  think  that  the  order  is  not  made  on  that 
ovidonce.  Order  of  sessions  confirmed. 

(a)  See  The  Earl  of  Barhorough  t.  ShardUm,  7  M.  db  W.  87. 
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S*at.  4  &  5  W.  4,  e.  76,  a.  68,  enacts  that  no  person  shall  retain  a  settlement,  gained  bjr  pos- 
sessing an  estate  or  interest  in  a  parish,  for  a  longer  time  than  he  shall  inhabit  '*  within  ten 
miles  thereof." 

Hdd,  where  the  pauper  resided  out  of  the  parish,  that  these  words  mean  ten  miles  measured 
in  a  direct  line  from  the  residence  to  the  nearest  point  of  the  parish. 

On  appeal  against  an  order  of  two  justices,  whereby  George  Reynolds, 
his  wife,  and  children,  were  removed  from  the  parish  of  Saffron  Walden 
to  the  parish  of  Arkesden,  both  in  Essex,  the  sessions  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case : — 

George  Reynolds,  the  pauper,  was  originally  settled  in  Arkesden, 
above  mentioned :  he  subsequently  acquired  a  settlement  by  estate  in  the 
parish  of  Furneux  Pelham,  in  Hertfordshire,  by  possession  of  and  resi- 
dence on  some  land,  his  own  property,  in  that  parish.  At  the  time  of 
his  removal,  under  the  above  mentioned  order,  he  no  longer  inhabited  on 
the  said  land  in  the  parish  of  Furneux  Pelham ;  nor  did  he  any  longer 
inhabit  the  last  mentioned  parish :  but  he  inhabited  a  house  in  the  parish 
of  Saffiron  Walden,  to  which  last  mentioned  parish  he  then  was  chargeable. 
From  the  boundary  of  the  parish  of  Furneux  Pelham,  to  the  said  house 
which  the  pauper  was  inhabiting  in  Saffron  Walden,  the  distance  is  ten 
mQes  and  a  quqxter,  by  the  nearest  mode  of  access :  but,  measured  in  a 
straight  line  on  a  horizontal  plane  from  such  boundary  to  such  house,  the 
distance  is  but  nine  miles.  From  the  boundary  of  the  estate  and  land, 
above  mentioned,  in  the  parish  of  Furneux  Pelham  to  the  house  so 
inhabited  by  the  pauper  in  Saffron  Walden,  the  distance  is  more  than 
ten  miles  by  the  nearest  mode  of  access :  but,  measured  in  a  ^straight  p«».^ 
line,  the  distance  is  but  nine  miles.  And,  from  the  boundary  of  ^ 
the  parish  of  Furneux  Pelham  to  the  boundary  of  the  parish  of  Saffron 
Walden,  the  distance  by  either  of  the  above  modes  of  measurement  is 
less  than  ten  miles. 

If  the  Court  should  be  of  opinion  that  the  pauper,  at  the  time  of  the 
making  of  the  order  of  removal,  still  retained  his  settlement  in  Furneux 
Pelham,  the  order  of  sessions  was  to  be  confirmed :  if  the  Court  should 
be  of  opinion  that  the  pauper  no  longer  retained  that  settlement,  the 
order  of  sessions  to  be  quashed. 

M.  Chambers  and  Wardswarthy  in  support  of  the  order  of  sessions. 
The  question  arises  on  sect.  68  of  stat.  4  &  5  W.  4,  c.  76,  which  enacts : 
^'That  no  person  shall  be  deemed,  adjudged,  or  taken  to  retain  any 
settlement,  gained  by  virtue  of  any  possession  of  any  estate  or  interest 
in  any  parish,  for  any  longer  or  further  time  that  such  person  shall 
inhabit  within  ten  miles  thereof."  The  last  word,  "  thereof,"  must  refer 
to  parish,  not  estate.  That  opinion  is  expressed  in  note  (a)  of  p.  855, 
vol.  iv.,  of  the  last  (29th)  edition  of  Burn's  Justice.   Here  the  residence  is 
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within  ten  miles  of  the  parish,  if  the  distance  be  measured  in  a  straight 
line.  That  measurement  agrees  with  the  interpretation  which,  in  sect. 
76  of  Stat.  6  &  7  Vict.  c.  18,  the  legislature  has  put  upon  the  provision 
as  to  residence  '' within  seven  statute  miles"  in  the  Parliamentary 
Reform  Act,  2  &  3  W.  4,  c.  45,  s.  27.  It  was  also  the  construction 
Tvbich  Parke,  J.,  in  opposition  to  the  rest  of  the  Court,  put  upon  a 
covenant  not  to  keep  a  public  house  within  half  a  mile  of  a  certain  other 
Q  public  house ;  Leigh  v.  ffindy  9  B.  &  C.  774.  The  other  judges 
-'  '^appear  to  have  considered  that,  in  such  a  case,  the  parties  looked 
to  the  possibility  of  persons  going  from  one  house  to  the  other.  No 
such  ground  of  interpretation  is  applicable  here.  And,  as,  before  the 
statute,  there  was  a  settlement  in  such  a  case  as  the  present,  the  Court 
will  hold  that  unambiguous  words  are  necessary  to  destroy  such  settle- 
ment. The  settlement  is  acquired  by  residing  in  the  parish,  though  not 
on  the  estate ;  Rex  v.  SowtoUy  Bur.  S.  C.  125.  Any  other  mode  of 
estimating  the  distance  than  by  the  direct  line  will  be  fluctuating,  accord- 
ing to  the  direction  and  state  of  present  or  future  roads. 

Marshy  contrsl.  The  meaning  of  the  word  "  thereof"  is  doubtful :  but, 
for  the  purpose  of  the  present  case,  it  may  be  assumed  to  refer  to  "parish." 
But  that  affects  only  the  terminus  a  quo :  the  terminus  ad  quem  is  the 
new  residence :  and,  if  the  line  be  measured  according  to  the  nearest 
mode  of  access,  that  is  distant  more  than  ten  miles  from  the  parish  of 
Furneux  Pelham.  If  the  straight  line  be  adopted,  a  party,  though  living 
twenty  miles  practically  from  the  parish,  might  literally  be  said  to  live 
within  ten  miles.  The  legislature  had  in  view  the  degree  of  control 
which  the  owner  of  an  estate  would,  by  means  of  proximity,  retain  over 
the  estate.  Leigh  v.  Hind  is  in  favour  of  the  respondents :  and  so  is 
Woods  V.  Bennett^  2  Stark.  N.  P.  C.  89,  there  cited.  The  enactment 
in  sect.  76  of  stat.  6  &  7  Vict.  c.  18,  was  probably  founded  on  poFitical 
considerations :  the  object  was  to  designate  a  constant  area.  The  inten- 
-  tion  of  the  legislature  here  must  have  been  more  analogous  *to 
J  that  of  Stat.  1  &  2  Vict.  c.  106,  s.  3,  which  prohibits  (with  certain 
exceptions)  the  holding  of  two  benifices  not  within  ten  statute  miles  from 
each  other,  and,  by  sect.  129,  directs  the  distance  to  be  computed  from 
church  to  church  "  by  the  nearest  road  or  footpath,  or  by  an  accustomed 
ferry."  A  direct  line  could  often  not  be  measured  without  committing 
a  trespass. 

Lord  Denman,  C.  J.  Some  statutes  furnish  one  mode  of  measurement, 
some  another.  In  Leigh  v.  Hind  one  learned  judge,  my  brother  Parke, 
thought  that  the  natural  mode  of  estimating  the  distance  was  as  the 
crow  flies ;  but  there  with  reference  probably  to  the  object  of  the  con 
tract,  the  measurement  by  the  nearest  accessible  route  was  adopted. 
Here  we  are  left  very  much  at  large,  and  without  materials  for  judgment : 
we  find  no  words  referring  to  any  particular  object.  We  have  therefore 
to  lay  down  a  fixed  and  absolute  rule.     Now,  abstractedly,  the  most  rea- 
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9onabIe  rule,  appears  to  be  that  approved  of  by  mj  brother  Parkk, 
namely,  a  measurement  by  a  direct  line.  By  this  we  shall  avoid  the 
practical  difficulty  of  a  settlement  being  good  one  day  and  bad  the  next. 

Pattkson,  J.  We  have  nothing  to  guide  us  except  the  words  "  ten 
miles."  We  must  therefore  lay  down  an  arbitrary  rule :  and  I  think 
the  best  rule  will  be  to  take  the  distance  as  the  crow  flies. 

Williams,  J.     I  think  we  ought  to  apply  the  geometrical  sense  of 
the  words :  "  ten  miles"  can  mean  *only  the  distance  from  one  point  p^o^j 
to  the  other.     We  are  in  no  danger  here  of  suggesting  an  act  of 
trespass ;.  for  we  have  the  distance  actually  found. 

Order  of  sessions  confirmed. 


In  The  Matter  of  SETH  TURNER  et  al.     June  1. 

A  return  to  a  habeas  corpus  ad  subjiciendum  set  forth  a  documentt  being  a  conviction  and 
committal  under  stat.  4  6.  4,  c.  34,  s.  3,  which  recited  an  information  and  complaint,  by  the 
agent  of  D.,  that  the  prisoner  had  contracted  to  serve  D.  for  a  term,  and  did,  before  the  con- 
tract was  completed,  **  absent  himself  from  his  said  service,  and  did  thereby  then  and  there 
neglect  to  fulfil  the  same,  contrary  to  the  form  of  the  statute,"  &c. :  and  the  document  added : 
therefore,  **it  manifestly  appearing  to  me*'  (the  justice)  that  the  prisoner  "  is  guilty  of  the 
said  oflence  charged  upon  him  in  the  said  information  and  complaint,  I  do  hereby  convict 
him  of  the  oflence  aforesaid:  and  I  do  hereby  order  and  adjudge  that"  the  prisoner,  *'  for 
the  oflence  aforesaid,  be  imprisoned,"  &.c. 

Ht\dt  that  the  information  showed  no  oflence,  as  there  might  be  some  lawful  excuse  for  the 
absence,  though  the  statute  simply  makes  the  party's  absenting  himself  from  service  the 
ground  of  complaint ;  and  that  the  conviction  was  therefore  bad.    Prisoner  discharged. 

Seth  Turner,  with  three  other  persons,(a)  was  brought,  by  habeas 
corpus  ad  subjiciendum,  before  a  judge  at  chambers,  who,  on  reading 
the  return,  referred  the  case  to  the  full  Court,  admitting  the  prisoners  to 
bail  in  the  mean  time. 

The  writ  was  directed  to  the  keeper  of  the  house  of  correction  at  Kirk- 
lale.  He  returned  that  Seth  Turner  and  two  other  of  the  prisoners, 
JFere  delivered  into  his  custody,  on,  &c.,  "  under  warrants  under  the  hand 
and  seal"  of  a  justice  of  Lancashire;  ^'  which  warrants  were  and  are  as 
follows,"  The  return  then  set  out  the  following  document  in  Turner's 
case. 

"  Lancashire,  to  wit.  To  Philip  Markey,  one  of  the  constables,"  &c., 
"  and  to  all  other  constables,"  &c.,  *"  and  also  to  the  governor  and  r^^^^ 
keeper  of  the  house  of  correction,"  &c.  "Be  it  remembered  that, 
on  the  21st  day  of  January,  a.  d.  1846,  at  the  parish  of  Leigh,  in  the 
said  county  of  Lancaster,  Richard  Thompson,  of,"  &c.,  "  underlooker, 
then  and  there  being  the  agent  for  John  Darlington,  of,"  &c.,  "  coal  pro- 
prietor, personally  came  before  me,  Thomas  Bromiley  William  Sander- 
derson,  Esq.,  then  and  there  and  still  being  one  of  her  Majesty's  justices," 
&c.,  "  and,  upon  the  oath  of  him,"  &c.,  "  informs  me,  the  said  justice," 
&c.,  "  that  Seth  Turner,  the  younger,  of,"  &c.,  "miner,  on  the  11th  day 

(a)  No  distinction  having  been  suggested  in  the  argument  or  judgmeat  between  the  cases  of 
the  four  prisoners,  the  report  is  confined  to  one  case. 
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of  November,  then  last,  to  wit,  A.  D.  1845,  to  wit,  at,"  &c.,  "  did  contract 
with  the  said  John  Darlington  to  serve  him,  the  said  J.  D.,  as  a  miner, 
for  the  term  of  eleven  calendar  months  from  the  said  11th  day  of 
November,  a.  d.  1846 ;  and  that  the  said  Seth  Turner  the  younger  did 
afterwards,  to  wit,  on,"  &c.,  "  in,"  &c.,  "  enter  into  the  said  service  of  the 
said  J.  D.,  and  did  afterwards,  and  before  the  term  of  his  said  contract 
was  completed,  to  wit,  on,"  &c.,"  at,"  &c.,  "  absent  himself  from  his  said 
service,  and  did  thereby  then  and  there  neglect  to  fulfil  the  same,  con- 
trary to  the  form  of  the  statute  in  that  case  made  and  provided.  And 
I,  the  said  T.  B.  W.  Sanderson,"  &c. :  stating  that  the  justice  issued  his 
warrant ;  in  pursuance  of  which  "  the  said  Seth  Turner  hath  this  day,  to 
wit,"  &c.,  "  appeared  before  me,  the  said  T.  B.  W.  Sanderson,  so  being 
such  justice  as  aforesaid,  and  having  heard  the  charge  contained  in  the 
said  information/  declared  that  he  was  not  guilty  of  the  said  offence. 
Whereupon  I,  the  said  T.  B.  W.  Sanderson,  so  being  such  justice  as 
aforesaid,  did  proceed  to  examine  into  the  proof  of  the  charge  contained 
in  the  said  information :  and,  on  this  the  said  12th  day  of  February,  A. 
<kOQ-i  !>•  1846,  at,"  &c.,  "  a  *certain  document  in  writing  was,  in  the 
presence  of  the  said  Seth  Tamer  the  younger,  produced  and  shown 
before  me  the  said  T.  B.  W.  Sanderson,  so  being  such  justice  as  afore- 
said ;  which  said  document  is  as  follows.  'Agreement  made  between  the 
undersigned  John  Darlington,  of,'  "  &c.,  "*  coal  master,  and  the  under- 
signed Seth  Turner,  junior,  of,"  &c.,  "*  collier,  this  11th  day  of 
November,  1845.  The  said  Seth  Turner,  junior,  hereby  Agrees  to  serve, 
and  hires  himself  to,  the  said  John  Darlington  exclusively  as  his  hired 
servant,  in  the  capacity  of  a  miner,  for  the  term  of  eleven  calendar 
months  from  this  date:  and « he  agrees,  during  such  service,  to  work,  as 
a  miner,  in  all  or  any  of  the  mines  or  pits  of  the  said  John  Darlington, 
in  Astley,' "  &c.,  "'or  elsewhere  in  Lancashire,  and  to  get  the  coal 
mixture  and  slack  in  a  workmanlike  and  saleable  manner,  and  in  such 
places,  and  in  such  method  and  manner,  as  he  shall  from  time  to  time 
be  directed  by  the  said  J.  D.,  or  any  of  his  underlookers  or  agents ;  and 
at  his,  the  said  Seth  Turner,  junior's,  own  expense,  to  provide  himself  at 
all  times  with  a  good  and  sufficient  drawer,  and  also,  on  every  working 
day,  to  do  a  fair  and  reasonable  day's  work.  And  the  said  Seth  Turner, 
junior,  hereby  hires  himself  to,  and  agrees  to  work  for,  the  said  J.  D.,  as 
such  servant  in  mining  as  aforesaid,  at  the  following  wages.'  "  The  con- 
tract then  set  out  the  wages,  being  at  different  rates  per  basket  of  4 
cwt.  for  different  produce  respectively.  "'And  also,  for  the  purposes 
and  in  the  course  of  such  workings,  to  cut  and  drive  the  necessary  ends, 
drifts,  &c.,  at  such  fair  and  reasonable  prices  and  wages  as  shall  from 
time  to  time  (as  the  nature  of  such  work  shall  vary,  and  before  entering 
on  the  same),  be  fixed  by  the  said  J.  D.  or  his  underlookers  or  agents, 
^j^q-i  And,  •further,   that  the  said  service  of  the  said  Seth  Turner, 
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junior,  shall  not  be  determined  at  the  end  of  the  said  eleven  months, 
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unless  the  said  Seth  Turner  shall,  on  the  fortnightly  pay-day  next  but  one 
preceding,  give  the  said  J.  D.,  or  his  pay-clerk  or  underlooker,  four 
weeks'  notice,  in  writing  under  his  hand,  of  his  intention  to  quit  his 
service  at  the  end  of  such  eleven  months :  and,  in  default  of  such  notice, 
the  said  Seth  Turner,  junior,  shall  continue  in  the  said  service  of  the 
said  John  Darlington,  on  the  terms  herein  agreed  to,  for  the  further  space 
of  four  weekd,  and  so  on,  from  month  to  month,  till  the  expiration  of 
one  month  after  such  notice  in  writing  as  aforesaid  shall  have  been  given. 
And  also  that,  if  the  said'  J.  D.  should  at  any  time  or  times  alter  his 
present  or  future  method  of  working  his  mines,  the  said  Seth  Turner, 
junior,  shall  work  according  to  the  method  used  for  the  time  being,  at 
such  wages  as  shall  be  a  fair  field  price  for  such  work.  And  further 
that,  if,  at  any  time  or  times  during  his  said  service,  the  said  Seth 
Turner,  junior,  shall,  within  the  fortnight  between  pay-day  and  pay-day, 
wilfully  neglect  to  work  for  so  much  time  as  shall  amount  altogether  to 
eleven  full  fair  day's  work,  computing  a  day's  work  at  eight  hours,  then 
and  in  such  case  he  shall,  immediately  from  and  after  his  said  term  of 
service  shall  be  determined,  serve  and  work  for  the  said  J.  D.,  as  such 
miner  as  aforesaid,  for  such  further  time  as  shall  be  wanting  to  complete 
the  said  period  of  eleven  day's  work  in  each  and  every  fortnight  of  the 
said  term.  And  the  said  J.  D.  hereby  agrees  to  accept  and  employ  the 
said  Seth  Turner,  junior,  as  his  servant  in  mining,  at  the  wages  and  on 
the  terms  above  mentioned,  except  when  and  so  far  as  he  may  be  pre- 
vented by  any  unavoidable  or  accidental  damage  or  ^obstruction 
to  any  engine,  gearing,  or  machinery,  or  to  the  said  mines  or  any  of  *- 
them,  or  to  the  workings  thereof.  Provided  always,  that  nothing  herein 
contained  shall  extend,  or  be  construed  to  extend,  to  alter,  prejudice, 
lessen,  or  otherwise  affect  the  legal  remedies  or  powers  which  belong  to 
masters  and  seryants  in  their  respective  relations  to  each  other,  or  to 
coal  masters  and  persons  employed  by  them, in  collieries  with  relation  to 
their  contracts  with  each  other  respecting  the  same  or  in  relation  to  the 
working  or  management  thereof.'  "  ( Signed  by  Darlington  and  Turner.) 
"And,  on  this  day,  to  wit,"  &c.,  "before  me  the  said  justice,  one  credi- 
ble witness,"  to  wit,  &c. :  the  document  then  set  out  evidence  on  both 
sides.  "  Therefore,  it  manifestly  appearing  to  me,  the  said  T.  B.  W. 
Sanderson,  so  being  such  justice  as  aforesaid,  that  the  said  Seth  Turner, 
the  younger,  is  guilty  of  the  offence  charged  upon  him  in  the  said  informa- 
tion and  complaint,  I  do  hereby  convict  him  of  the  offence  aforesaid :  and 
I  do  hereby  order  and  adjudge  that  the  said  Seth  Turner,  the  younger,  for 
the  offence  aforesaid,  be  imprisoned  in  the  House  of  Correction  at  Kirk- 
dale  aforesaid,  there  to  remain,  and  be  held  to  hard  labour  for  the  term 
of  three  months  from  this  the  said  12th  day  of  February,  in  the  year 
1846  aforesaid.  And  I  do  hereby  command  you,  the  said  Philip  Markey, 
to  take  and  convey  the  said  Seth  Turner,  the  younger,  to  the  said  House 
of  Correction,  and  to  deliver  him  to  the  keeper  thereof,  together  with 
VOL.  IX. — 8 
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this  iny  warrant :  and  I  do  hereby  command  yon,  the  said  keeper  of  the 
said  House  of  Correction,  to  receive  the  said  Seth  Tamer,  the  younger, 
into  your  custody  in  the  said  House  of  Correction,  and  him  there  safely 
mor^i  to  keep  and  to  hold  to  hard  labour  for  ^the  term  of  three  months," 
^  &c.  *^  And  for  your  so  doing  this  shall  be  your  sufficient  warrant. 
And  it  further  appears,"  &c. :  the  document  then  stated  that  the  justice 
made  no  order  touching  Turner's  wages.  "  Given,"  &c.,  "  the  12tb  day 
of  February,  A.  D.  1846." 

(Signed  and  sealed  by  the  justice.) 

"  And  these  are  the  causes  of  detaining,"  &c. 

Bodkin  now  moved  that  the  prisoner  should  be  discharged.  First,  the 
conviction  discloses  no  offence  within  the  meaning  of  stat.  4  G.  4,  c.  34, 
s.  3.  It  finds  the  prisoner  "  guilty  of  the  offence  charged  upon  him  in 
the  said  information  and  complaint."  Now  the  information  and  com- 
plaint charge  that  he  did,  "  before  the  term  of  his  said  contract  was  com- 
pleted," "  absent  himself  from  his  said  service,  and  did  thereby  then  and 
there  neglect  to  fulfil  the  same  "  (that  must  be  the  service),  "  contrary  to 
the  form  of  the  statute  in  that  case  made  and  provided."  No  offence  can 
be  committed  if  the  absence  has  been  by  permission  of  the  employer,  or 
has  been  caused  by  unavoidable  accident,  or  illness.  No  inference,  as  to 
want  of  permission,  can  here  be  drawn  from  the  fact  of  the  complaint :  for 
the  informer  is  not  the  employer.  The  words  of  the  statute  are  indeed 
followed :  but  that  is  not  sufficient  where  the  statute  is  so  worded  as  to 
include  acts  manifestly  not  within  its  intent.  Cases  on  this  point  are 
cited  in  Paley  on  Convictions,  pp.  108-113,  3d  ed.  In  Rex  v.  Corderiy 
4  Burr.  2279,  a  conviction  upon  stat.  5  G.  3,  c.  14,  s.  3,  for  fishing  in 
a  water  in  inclosed  ground,  being  private  property,  was  quashed  for  not 
*R^'\  ^^g^tiving  the  permission  of  the  owner,  ^though  the  statute  does 
"^  not  make  any  exception  in  case  of  such  permission.  The  statement 
here  that  the  absence  wjis  "  contrary  to  the  form  of  the  statute,"  will  not 
aid ;  nor  would  the  word  "  unlawfully,"  which,  however,  is  not  used  ;  Rex 
V.  Cordeuy  Colhome  v.  Stockdale^  1  Str.  493,  496 ;  Fletcher  v.  Calthrop^ 
6  Q.  B.  880,  889 ;  Newman  v.  The  Earl  of  Eardwicke,  8  A.  &  E.  124. 

Secondly,  the  information  does  not  show  the  nature  of  the  contract 
with  sufficient  particularity :  and  the  importance  of  this  appears  from  the 
contract  as  set  out  in  the  evidence,  which  contains  an  exception  in  cases 
of  damage  to  the  machinery  or  mines,  which  the  information  ought  to 
negative.(a) 

Thirdly,  the  terms  of  the  contract  are  unreasonable,  the  servant  being 
bound  for  eleven  months,  at  wages  in  proportion  to  the  coal  got,  yet  the 
master  not  being  bound  to  provide  work. (6) 

(a)  The  argument  on  this  and  the  repriaining  objections  is  not  reported,  ihe  Court  not  having 
decided  upon  them.  On  the  second  oiijection  the  following  authorities  were  referred  to : 
Hardy  v.  Ryle,  9  B.  &  C.  603  ;  Hex  v.  NevUle,  1  B.  &  Ad.  489  ;  Lancaster  v.  Greaves,  9  B. 
&  C.  628 ;  Kitchen  v.  Shaw,  6  A.  &  E.  729. 

(b)  On  this  point,  the  following  authorities  were  referred  to :  Note  in  1  Smith*8  Lead. 
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Cowling,  Edward  Jame%  and  Fry^  contrcl.     First :  the  general  rule 
is,  that  it  is  sufficient  if  a  conviction  follow  the  language  of  the  statute 


on  which  it  is  framed.     That  *appear8  from  Paley,  p,  108,  Rex  v. 
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Chandler,  I  Ld.  Raym.  581,  S.  C.  Carth.  501 ;  Rex  v.  Speed,  1 
Ld.  Raym.  583,  S.  C.  Carth.  502.  Undoubtedly,  when  the  statute  itself 
has  an  express  exception,  or  is  applicable  only  under  special  circum- 
stances, the  conviction  must  negative  the  exception,  or  show  the  special 
circumstances :  thus,  in  Rex  v.  Jukes^  8  T.  R.  536,  a  conviction  was 
quashed  for  not  stating  the  oifence  to  have  been  committed  knowingly ; 
but  there  the  statute  expressly  made  the  knowledge  an  element  of  the 
offence.  So  in  Rex  v.  Jarvia,  1  Bur.  148,  it  was  held  that  a  con- 
viction on  the  game  laws  must  negative  the  express  qualifications  given 
by  statute.  But  this  principle  can  never  be  applied  to  cases  where 
the  exception  is  not  expressed  in  the  statute,  but  is  merely  a  supposable 
fact.  To  require  that  such  exceptions  should  be  negatived  would  make 
a  good  conviction  impossible ;  for  they  may  be  suggested  without  limit. 
If  there  had  been  an  excuse  here,  the  prisoner  might  have  shown  it. 
[Patteson,  J.  On  whom  would  the  onus  of  proof  lie  ?]  Apparently  on 
the  prisoner ;  Rex  v.  Marsh,  2  B.  &  C.  717,  722,  per  Baylby,  J. ;  Rex 
V.  NevilU,  1  B.  &  Ad.  489 ;  Mann  v.  Davers,  3  B.  &  Aid.  103.  So, 
*'  where  it  is  enacted,  that  all  persons,  having  no  reasonable  excuse,  shall 
go  to  their  parish  church,"  ''  there  is  no  need  to  allege  in  the  indict- 
ment, that  the  defendant  had  no  reasonable  excuse:  for  this  will  more 
properly  come  into  question  from  the  plea;"  4  Bac.  Abr.  328,  (7th  ed.) 
tit.  Indictment  (H),  3.  The  informer,  in  this  case  the  employer's  agent, 
could  not  know  whether  the  prisoner  had  any  valid  answer  to  the  charge. 
•[Lord  Denman,  C.  J.  Why  did  he  inform  without  ascertaining  p^,gQ 
that  ?]  If  the  absence  of  lawful  excuse  had  been  alleged,  ihat  would  ^ 
have  been  objected  to  as  a  conclusion  in  law.  p^ord  Denman,  G.  J.  It 
would  show  that  attention  had  been  turned  to  the  point.]  The  informa- 
tion gives  notice  of  what  is  to  be  proved.  The  prisoner  is  charged  with 
neglecting  to  fulfil  the  contract,  contrary  to  the  statute.  If  he  had  an 
excuse  there  would  jbe  no  neglect.  The  absence  is  an  offence  only 
because  it  is  a  neglect.  Such  an  allegation  would  be  a  good  breach  in 
a  civil  action :  the  statute  substitutes  a  penalty  for  an  action.  [Pattb- 
SON,  J.  Sect.  3  has  the  words  "  or  be  guilty  of  any  other  misconduct  or 
misdemeanor  in  the  execution  thereof:"  would  it  be  enough  to  say  that 
the  prisoner  had  otherwise  misconducted  and  misdemeaned  himself  in  the 
execution  of  his  contract,  contrary  to  the  statute  ?]  The  nature  of  the 
offence  must  appear :  here  it  does.  In  Rex  v.  Oorden  the  Court  laid  a 
stress  on  the  circumstance  that  the  penalty  was  given  to  the  owner,  as 

Ca.  181,  to  Mitehd  v.  ReynoUt,  1  P.  Wms.  181 ;  Hitchcock  v.  Coher,  6  A.  &  E.  438 ; 
Homer  v.  Graves,  7  Bing.  735 ;  PUkington  v.  Scott,  15  M.  &  W.  657  ;  Willianuon  v.  Taylor, 
5  Q.  B.  175 ;  Young  y,  Timmina,  1  C.  &  J.  331 ;  S.  C.  1  Tyrwh.  226 ;  Mallan  v.  May,  1] 
M.  dt  W.  653;  Syke»  7.  Dixon,  9  A.  it  E.  693 ;  MorrU  v.  Smith,  3  Doug.  279  ;  Aspdin  v. 
A!U9tin,  5  Q.  B.  671 ;  Gale  v.  Reed,  8  East,  80. 
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showing  that  his  consent  must  be  negatived.  But  here  that  is  not  so. 
It  is  there  said :  '^  if  the  owner  had  been  the  complainer,  that  would 
have  shown  his  dissent  f*  the  complaint  here  is  by  the  employer's  agent, 
which  has  the  same  legal  effect.'  Sect.  4  recognises  the  agent  as  stand- 
ing in  the* place  of  the  employer.  In  Fletcher  v.  Oalthrop  the  context 
of  the  statute  showed  the  necessity  of  the  allegation  in  question.  The 
omission  of  the  word  "unlawfully"  will  not  aid  the  objection ;  Bex  v. 
Chippy  2  Str.  711.  In  Newman  v.  The  Earl  of  ffardwicke,  the  convic- 
*891  ^^^^  ^^  ^^^'  ^^^^^®^>  ^7  ^^^  ^statute  there  in  question,  there 
could  be  no  offence  till  the  hours  were  fixed,  and  it  was  not  shown 
that  any  hours  were  fixed.  (They  then  argued  against  the  second  and 
third  objections.) 

Bodkin  and  Euddlestoney  in  support  of  the  rule.  The  absenting  ia 
the  substantive  offence  charged:  the  "neglect  to  fulfil"  is  a  matter 
inferred  from  the  offence  shown :  at  any  rate  the  addition  of  these  words 
cannot  make  the  complaint  good,  if  otherwise  insufBcient.  In  Wood  v. 
Fenwick,  10  M.  &  W.  195,  the  commitment  rightly  adjudged  that  the 
prisoner  had  absented  himself  "  without  leave  or  any  just  cause."  The 
warrant  in  Johnson  v.  Reid,  6  M.  &  W.  124,(a)  contained  a  similar 
averment.  In  Regina  v.  RicJiardSy  5  Q.  B.  926,  the  second  commit- 
ment, which  was  upheld,  stated  that  the  prisoner  "  did  neglect  his  work 
and  refuse  to  go  to  it  on  being  requested"  by  his  employer.  ppATTESON, 
J.  To  negative  license  alone,  in  this  case,  would  not  be  enough, 
according  to  your  argument ;  because  there  might  be  other  reasonable 
cause  of  absence.] 

Lord  Denman,  C.  J.  The  question  at  last  comes  to  this :  whether 
the  information  states  any  offence.  I  think  it  does  not.  It  is  essential 
that  there  should  be,  on  the  face  of  the  information,  something  on  which 
the  justices  may  convict.  Now  to  complain  merely  that  the  party 
absented  himself  from  his  service  is  to  charge  no  offence,  unless  it  be 
added  that  this  was  done  without  leave  or  lawful  excuse.  The  want  of 
leave  is  a  circumstance  that  the  employer  and  his  agent  have  the  means 
•QAi  ^^  knowing  •and  stating :  other  lawful  excuse  there  may  indeed 
-*  be,  which  the  complainant  may  not  know  of;  but  he  might  at 
least  show  that  he  knew  of  no  such  excuse.  Then,  the  conviction  is 
merely  of  the  offence  charged  in  the  information  :  and  none  is  charged. 
As  to  the  contract  not  being  stated  in  the  information,  the  argument 
that  has  taken  place  upon  its  effect  is  an  important  illustration  of  the 
necessity  of  stating  both  the  contract  and  the  offence  fully.  As  to  tho 
third  point,  I  will  only  say  that  I  should  be  sorry  that  any  opinion  of 
mine,  respecting  the  objection  to  the  contract  on  general  grounds, 
should  have  the  effect  of  preventing  parties  from  being  amenable  upou 
terms  of  agreement  into  which  they  have  voluntarily  entered. 

Patteson,  J.    The  conviction  is  only  of  the  offence  charged  in  the 

(a)  See  Ex  parte  Johnton,  7  Dowl.  P.  C.  702. 


9  Adolphus  &  Ellis.   N.  S.  90 

infonnation.  Is  any  offence  charged  ?  The  charge  is  that  the  prisoner 
absented  himself  from  service.  Must  that  be  laid  to  be  without  lawful 
excuse  ?  If  it  must,  no  offence  is  here  charged.  The  information  does 
add  that  the  prisoner  did  thereby  "neglect  to  fulfil  the  same,"  contrary 
to  the  statute :  but  that  is  not  a  direct  charge  ;  it  is  only  an  inference 
from  what  precedes  ;  if  the  absenting  does  not  constitute  an  offence  as 
laid,  the  inference  is  not  warranted.  It  therefore  comes  to  this ;  whether 
it  is  necessary  to  negative  lawful  excuse.  I  think  it  is,  and  that  the 
absence  must  be  shown  to  be  wilful,  or  without  lawful  cause.  As  this 
information  is  framed,  it  would  have  been  proved  by  showing  that  the 
prisoner  had  stayed  away  because  he  had  broken  his  leg.  Whether  the 
magistrate  might  convict  simply  for  neglecting  to  fulfil  the  contract,  on 
account  of  the  language  of  the  statute,  I  do  not  say. 

♦Williams,  J,  I  always  thought  that  the  law  was  properly  laid  i-^q^ 
down  by  Lord  Mansfield  in  Rex  v.  Cordeuj  that,  if  the  fact,  as 
charged  may  be  consistent  with  the  innocence  of  the  prisoner,  no  offence 
is  charged.  It  is  argued  that  the  information  is  merely  a  notice  given 
to  show  what  is  to  be  proved :  but  that  is  not  so ;  it  is  the  foundation  of 
the  conviction,  inasmuch  as  it  is  what  gives  the  magistrates  jurisdiction : 
and  that  is  the  reason  why  it  is  examined  so  strictly.  The  question  then 
comes  to  this  :  on  whom  is  the  onus  of  negativing  the  excuse  ?  It  is  said 
to  be  sufficient  to  follow  the  words  of  the  statute :  but  many  cases  may 
be  put  in  which  a  party  may  absent  himself  from  service,  within  the 
general  terms  of  the  statute,  consistently  with  perfect  innocence :  the  onus 
therefore  is  on  the  complaining  party,  tn  Rex  v.  Corden  the  complaining 
party  was  a  third  person ;  and,  unless  the  consent  of  the  owner  was 
expressly  negatived,  nothing  wrongful  would  appear,  although,  if  the 
owner  himself  had  complained,  there  might  have  been  some  evidence  of 
want  of  consent.  This  last  distinction,  if  tenable,  is  inapplicable  here : 
the  whole  question  is,  whether  it  be  enough  to  say,  nakedly,  that  the 
prisoner  absented  himself  from  the  service.  The  averment  introduced 
by  the  words  "  and  did  thereby  "  can  add  nothing. 

Prisoners  discharged. 

Recognizances  discharged. 

m 

•In  the  Matter  of  JOHN  HAMMOND.    June  1.         ["92 

A  rptarn  by  the  keeper  of  a  hoase  of  correction  to  a  habeas  corpat  ad  subjiciendum  staled  that 
the  prisoner  was  in  custody  under  a  oommitment,  the  tenor  of  which  was  as  follows :  A 
document  was  then  set  out,  addressed  to  all  constables,  &c.,  and  to  the  keeper,  reciting  that 
complaint  had  been  made  to  a  justice,  on  oath,  that  the  prisoner  had  contracted  to  serve  the 
complainant,  and  had  absented  himself  from  the  service  without  his  master's  consent,  before 
the  contract  was  completed,  contrary  to  the  form  of  the  statute,  &c. ;  that  the  complainant 
was  "  on  this  said  14th  day  of  November"  brought  before  the  said  justice  and  another  justice 
fo  answer  the  complaint :  **  whereupon  we,  the  said  justices,  in  pursuance  of  the  statute,*' 
&^.,  **  did  then  and  there  duly  examine  the  proofs  and  allegations  of  both  parties,  touching 
the  matter  of  the  said  complaint,  they  having  come  before  us  for  that  purpose,  and  upon  due 
consideration  had  thereof,  have,  on  the  oath  of  the  said*'  ^complainant),  "  taken  in  the  pres- 
ence and  hearing  of  the  said"  (prisoners  **  ad|judged  and  determined,  and  do  hereby  a4judg« 
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and  determine,  the  said  complaint  to  be  true :  and  we  do  therefore  oonrict  the  said"  (prim* 
ner)  *'  of  the  mid  oflence,  in  pursuance  of  the  statute/*  &.c.  The  document  then  commanded 
the  constabUis  to  take  ihe  prisoner  to  the  home  of  correction,  and  deliver  him  to  the  keeper, 
"  together  with  this  warrant ;"  and  the  keeper  was  required  to  receive  him,  to  remain  and  be 
held  to  hard  labour  for  the  space,  Slc.i  "and  for  so  doing  this  shall  b«  your  sufficient 
warrant."  Given  under  the  hands  and  seals  of  the  justices,  14th  November. 
ffeld,  no  other  document  being  before  the  Court,  that  this  must  be  taken  to  have  the  double 
character  of  a  conviction  and  commitment,  under  stat.  4  6.  4,  c.  34,  s.  3 ;  and  that,  as  it  did 
not  set  out  the  evidence  (and,  per  Pattcson  and  Witxiams,  Js.,  as  it  did  not  in  form 
adjudge  any  imprisonment),  it  was  bad  in  the  character  of  a  conviction.     Prisoner  discharged. 

John  Hammond  was  brought,  by  habeas  corpus  ad  subjiciendum,  before 
a  judge  at  chambers,  who,  on  reading  the  return,  referred  the  case  to  the 
full  Court,  admitting  Hammond  to  bail  in  the  mean  time. 

The  writ  was  directed  to  the  keeper  of  the  House  of  Correction  at 
Stafford.  He  returned  that  Hammond  was  taken  and  detained  in  his 
custody,  "  under  and  by  virtue  of  the  several  commitments,**  under  the 
hands  and  seals  of  two  justices  of  Staffordshire  ;  "  the  tenor  of  which  said 
several  warrants  of  commitment  is  as  follows.**  The  return  then  set  out 
two  documents,  both  dated  14th  November,  1845:  but,  as  no  distinction 
was  suggested,  in  the  argument  or  judgment,  between  the  two,  only  one 
is  here  set  out.     It  was  as  follows. 

•Q^i  "  County  of  Stafford.  To  all  constables,**  &c.,  "  and  •to  the  keeper 
'  *  J  of  the  House  of  Correction,**  &c.  "  Whereas  complaint  hath  been, 
this  14th  day  of  November,  A.  D.  1845,  made  unto  me,  Henry  Hill,  Esq., 
one  of  Her  Majesty*s  justices,*'  &c.,  "  upon  the  oath  of  Edward  Brown,  of," 
&c.,  "  miner,  that  John  Hammond,  of,**  &c.,  *'  miner,  hath  contracted  with 
the  said  Edward  Brown  and  his  partner,  in  the  said  county,  to  serve  them 
in  the  capacity  of  a  miner  until  he  shall  have  given  to,  or  received  from, 
his  said  masters,  one  fortnight*s  notice  to  quit  and  leave  his  said  masters* 
service,  and  until  such  notice  shall  have  fully  expired,  and  hath  entered 
into  such  service,  and  did,  on  this  14th  day  of  November,  in  the  year 
aforesaid,  in,**  &c.,  "  absent  himself  from  the  same  service,  in  the  county 
aforesaid,  without  his  said  masters*  consent,  before  his  said  contract  was 
completed,  and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided :  And  whereas  the  said  John  Hammond  was,  on  this  said  14th  day 
of  November,  brought  before  me,  the  said  Henry  Hill,  Esq.,  and  George 
Briscoe,  Esq.,  one  other  of  Her  Majesty*s  justices,*'  &c.,  "  to  answer  unto 
the  said  complaint:  Whereupon  we,  the  said  justices,  in  pursuance  of 
the  statute  in  that  case,"  &c.,  "  did  then  and  there  duly  examine  the 
proofs  and  allegations  of  both  parties  touching  the  matter  of  the  said 
complaint,  they  having  come  before  us  for  that  purpose  ;  and,  upon  due 
consideration  had  thereof,  have,  on  the  oath  of  the  said  Edward  Brown, 
taken  in  the  presence  and  hearing  of  the  said  John  Hammond,  adjudged 
and  determined,  and  do  hereby  adjudge  and  determine,  the  said  com- 
plaint to  be  true :  And  we  do  therefore  convict  the  said  John  Hammond 
•Q±i  ^^  ^^^  ^^^^  offence,  in  pursuance  of  the  statute  in  that  case/*  &c. 

-»   "  These  are,  therefore,  to  command  you,  •the  said  constables,  forth- 
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with  to  convey  the  said  John  Hammond  to  the  said  House  of  Correction,  and 
deliver  him  to  the  said  keeper  thereof,  together  with  this  warrant ;  and  you 
the  said  keeper  are  hereby  required  to  receive  the  said  John  Hammond 
into  your  custody  in  the  said  House  of  Correction,  there  to  remain  and 
be  held  to  hard  labour  for  the  space  of  one  month  from  the  date  hereof, 
and  for  so  doing  this  shall  be  your  fcufficient  warrant.  Given,"  &c.,  "  the 
14th  day  of  November,  1845."     (Signed  and  sealed  by  the  two  justices.) 

"  And  these  are  the  causes,"  &c. 

Bodkin  now  moved  that  the  prisoner  might  be  discharged.  This  is  a 
conviction  under  stat.  4  G.  4,  c.  34,  s.  8 ;  and  it  is  bad  for  not  setting 
out  the  evidence.  That  it  is  a  conviction  appears  from  Regina  v.  Tor- 
doft^  5  Q.  B,  983,  where  the  Court  clearly  held  the  commitment,  under 
the  same  section,  to  operate  in  itself  as  a  conviction,  no  other  conviction 
being  returned.  In  Regina  v.  Richards^  5  Q.  B.  926,  under  the  same 
section,  two  warrants  of  commitment  were  returned :  one  recited  a  con- 
viction, which  was  abandoned  as  bad  for  not  setting  out  the  evidence, 
and  another  and  later  recited  a  good  conviction ;  and  the  Court  held  that 
the  prisoner  could  not  be  discharged :  that  shows  the  necessity  that  a 
good  conviction  should  appear.  So  in  the  case  In  re  Oray,  2  Dowl.  & 
L.  639,  where  the  warrant,  as  here,  did  not  recite  a  conviction,  the  pri- 
soner was  discharged,  because  the  warrant  did  not  itself  possess  the 
requisites  of  a  good  conviction :  and  Patteson,  J.,  said,  p.  544 :  "  it 
cannot  matter  what  the  instrument  is  called,  whether  an  order  or  a  con- 
viction. It  is  a  mere  dispute  about  terms."  There  ought  to  be 
*8ome  means  of  reviewing  the  decision  of  the  magistrate.  In  Rex  r-^^qf- 
▼.  The  Justices  of  Cheshire^  5  B.  &  Ad.  439,  the  adjudication  was  ^ 
held  to  be  an  order  only,  and  not  a  conviction,  because  the  statute  on 
which  it  was  framed,  11  G.  2,  c.  19,  s.  4,  expressly  so  termed  it. 

PcLshley,  contri.  It  is  true  that  a  conviction,  properly  so  called, 
must  recite  the  evidence.  But  this  is  a  warrant  of  commitment.  In  the 
case  cited.  In  re  Qray^  Patteson,  J.,  said :  "  I  am  not  bound  to  deter- 
mine on  the  present  occasion,  whether  it  be  necessary  to  set  out  the 
evidence  in  an  instrument  of  this  kind  ?  That  point  will  no  doubt  be 
raised  some  day,  and  it  is  very  fitting  that  it  should  be  determined ;  but 
sitting  alone  in  this  Court,  I  think  I  ought  not  to  express  any  opinion 
upon  it,  where  the  case  does  not  require  it."  Regina  v.  Richards  shows 
at  least  that  this  is  not  necessarily  a  conviction.  Many  anomalies  will 
arise  from  so  treating  it.  It  will  possess  the  attributes  of  a  record.  Now 
a  record  of  conviction  may  be  formally  drawn  up  at  any  time ;  Rex  v. 
Barker,  1  East,  186.  So  that,  if  a  party  were  discharged  on  this  docu- 
ment, a  good  one  might  be  returned  the  next  day :  and  then,  there  being 
a  warrant  founded  on  a  good  conviction,  the  gaoler  might  be  liable  for 
an  escape.  The  return  itself  calls  this  a  warrant  of  commitment :  pro- 
bably it  has  never  been  on  parchment  till  returned.  It  sets  out  the 
practical  effect  of  the  evidence,  about  to  the  same  extent  as  would  be 
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done  on  a  demurrer  to  evidence :  and  this,  unless  it  be  a  conviction  in 
the  strictest  sense  of  the  word,  must  be  enough.     Supposing  a  formal 
conviction  to  exist,  there  is  nothing  besides  an  incidental  expression  at 
iigg-i   the  close  of  *the  judgment  in  Regina  v.  Tardoft,  5  Q.  B.  940,  to 
show  that  it  could  be  returned  with  the  warrant  of  commitment : 
the  gaoler  has  no  such  document,  and  could  not  justify  the  detention  by 
a  document  which  might  be  drawn  up  after  the  detention  had  taken 
place.     He  has  only  to  look  to  the  warrant,  which  should  show,  first, 
jurisdiction ;  secondly,  an  oflFence  (Dr.  Cfroenvelfs  Oase^  1  Ld.  Kaym. 
213,  BanieU  v.  Philipps,  1  C.  M.  &  B.  662,  673,  S.  C.  5  Tyrwh.  293, 
305) ;  thirdly,  a  punishment  warranted  by  the  offence.     A  conviction  is 
a  record :  the  word  "  conviction"  is  not  in  stat.  4  G.  2,  c.  26,  and  there- 
fore, unless  it  be  included  under  the  word  "  record,"  a  conviction  ought 
still  to  be  in  Latin.     Records  must  be  on  parchment ;  Co.  Litt.  260  a« 
Termes  de  la  Ley,  tit.  Record  :(a)  they  must  be  entered  as  of  record ; 
Wigley  v.  Jones^  5  East,  440 :  whereas  even  a  writ  of  habeas  corpus 
cum  causfi,  under  which  a  party  is  committed  in  execution,  is  not  filed 
of  record ;  Cooper  v.  JoneSy  2  M.  &  S.  202.     Upon  a  habeas  corpus  the 
record  is  not  returned,  as  it  is  on  a  certiorari ;   per  Holt,  C.  J.,  in 
Fazakerly  v.  Baldoe^  6  Mod.  177.     The  present  document  does  not  state 
that  the  parties  are  thereby  convicted;  the  words  are  only  "we  do 
therefore   convict,"    which   go   no   farther  than   the  words    "is  con- 
victed before   us"    in  the  warrant  in  Daniell  v.  Philippa;   and   the 
same  words,  as  here,  are  to  be  found  in  the  warrant  in  Wood  v.  Fen- 
wtckj  10  M.  &  W.  195.     [Pattbson,  J.     In  those  cases  there  were 
convictions  besides  the  warrants.]     They  show  that  this  is  a  warrant. 
[Pattbson,  J.     It  is  so:    but  may  it  not  be. a  conviction  also.     I 
find  it    difficult   to    assume    that    a    conviction    must    be    a   record.] 
-   *It  may  as  well  be  so  in  this  case  as  in  the  case  of  a  conviction  for 
J   forcible  entry,  where  the  statute,  15  R.  2,  c.  2,  speaks  of  the  con- 
viction as  a  record  of  the  justices.     Unless  the  custody  is  clearly  illegal, 
the  prisoner  will  not  be  discharged  on  habeas  corpus ;  it  is  enough  if  the 
statement  in  the  return  be  substantially  accurate :  that  principle  was 
acted  on  in  Leonard  Watson'9  Case,  9  A.  &  E.  731,  787;  and  Betheira 
Ca%e,  1  Salk.  348,  S.  C.  5  Mod.  19,  23 ;  In  the  Matter  of  aarke,  2  Q.  B. 
619,  and  Oity  of  London's  Case,  8  Rep.  121  b,  127  b,  128  a,  are  to  the 
same  effect.    [Pattbson,  J.    Suppose  there  had  been  a  certiorari  to  the 
justices.]     They  would  have  had  time  to  draw  up  a  formal  conviction, 
and  would  have  sent  it.    [Pattbson,  J.    Suppose  they  had  none  to  send.] 
Such  a  return  would  have  been  contemptuous. :  they  would  have  been 
bound  to  draw  up  a  conviction.    [Pattbson,  J.    That  depends  upon  the 
statute.     Was  it  intended  that  there  should  be  two  acts  ?]     Regina  v. 
Richards  shows  that  that  is  a  proper  course.    [Pattbson,  J.    But  not 
that  such  a  course  is  obligatory.     Suppose  the  justices  meant,  as  I  have 
a)  Ed.  1685,  p.  577.    (In  some  earlier  editions  this  title  does  not  appear.) 
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no  doabt  they  did,  that  this  should  be  the  only  convictioD.  The  certio- 
rari would  call  on  them,  not  to  make  a  conviction,  but  to  return  what 
they  had  made.  A  certiorari,  in  form,  assumes  the  fact  of  a  conviction.] 
But,  in  point  of  fact,  the  conviction  is,  in  most  cases,  drawn  up  after- 
wards; and  that,  although  "  manifest  error"  be  alleged  before  the  con- 
viction exists.  Here  the  attempt  is  to  make  a  correction  as  to  form  im- 
possible, by  raising  the  point  on  habeas  corpus.  [Fatteson,  J.  But  sup- 
pose the  justices  returned  this  document,  *to  a  certiorari,  as  a  r*Qo 
record  of  conviction.]  That  would  be  a  false  return.  [Patteson, 
J.  Tou  assume  that  the  document  cannot  be  both  a  conviction  and  a 
warrant.]  That  assumption  is  justifiable :  a  warrant  addressed  to  a  con- 
stable or  a  gaoler  cannot  be  a  conviction ;  whereas,  on  the  other  side,  it  is 
assumed  that  this  is  a  conviction ;  for  the  objections  apply  only  on  that 
assumption ;  and,  at  the  same  time,  it  is  attempted  to  prevent  the  Court 
from  seeing  whether  there  be  any,  and  what,  conviction.  When  a  return 
recites  a  conviction,  the  Court  gives  judgment,  if  necessary,  on  that 
conviction  as  recited ;  as  in  Regina  v.  King^  1  Dowl.  &  L.  721 ;  In  re 
Henry  ReynolcUy  1  Dowl.  &  L.  846.  In  Bex  v.  The  Jvsticee  of 
Che^hirey  the  Court  refused  to  treat  the  order  as  a  conviction :  yet  the 
statute  there,  11  G.  2,  c.  19,  s.  4,  required  the  justices  to  examine  the 
fact,  and  witnesses,  upon  oath,  and  to  determine  whether  the  party 
charged  '^  be  guilty  of  the  offence :  and  these  are  as  decided  charac- 
teristics of  a  conviction  as  anything  in  the  document  now  before  the 
Court.  If,  therefore,  it  was  intended,  as  was  said  in  Johiison  v«  Rcid^ 
6  M.  k  W.  124,  that  a  single  instrument  should  have  the  effect  of  adju- 
dicating and  committing,  the  case  of  Bex  v.  The  Jueticea  of  Oheshirej 
shows  that  the  validity  of  it  must  not  be  tried  by  the  rules  applicable  to 
a  conviction. 

Bodkin  and  Huddleatone,  in  support  of  the  rule,  were  stopped  by  the 
Court. 

Lord  Denman,  C.  J.  We  must  deal  with  this  document  as  we  find  it. 
By  its  very  terms  it  is  a  conviction :  •we  do  not  even  know  that  the  r^qq 
original  is  not  on  parchment ;  if  that  be  necessary,  I  should  presume 
that  it  was  so;  for  the  document  purports  to  convict.  There  may 
possibly  be  means  of  making  out  and  showing  a  good  conviction  hereafter ; 
bat,  in  the  mean  time,  we  have  nothing  before  us  warranting  the  deten- 
tion.(a)  In  BetheWs  Case  the  defendant  was  convicted  by  a  Court  of 
oyer  and  terminer,  as  appeared  by  the  return ;  and  this  Court  said  that 

'a  The  reporters  are  informed  by  Mr.  Robinson,  the  Master  of  the  Crown  Office,  that  the 
anderstood  practice  is,  that  if  the  warrant  of  commitment  be  bad,  and  the  justices  or  informer 
prefer  to  rely  on  a  good  conviction,  it  is  for  them  to  bring  ap  such  conviction  by  certiorari,  and 
that  it  is  not  the  duty  of  the  defendant  to  remove  a  conviction  of  which  he  is  not  supposed  to 
know  anything,  and  which  may  not  exist.  If  the  conviction  be  not  brought  before  the  Court, 
the  Court  will  not  presume  that  there  is  a  good  one,  or  any,  but  will  decide  on  the  document 
aetually  before  them. 
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the  commitment  was  not  causeless,  and  that  they  would  not  discharge  for 
a  defect  only  in  the  form  of  the  commitment.  Here  we  have  no  cause 
shown  except  a  sort  of  conviction  which  is  had  in  law. 

Patteson,  J.  A  difficulty  arises  here,  partly  from  the  statute  and 
partly  from  the  form  of  the  document.  The  statute  does  not  use  the 
word  "convict,"  but  «ierely  enacts  that,  if  it  shall  appear  to  the  justice 
that  the  defendant  is  guilty,  it  shall  be  lawful  to  commit,  and  abate  the 
wages,  or  discharge  from  the  service.  Now  this  document,  in  form,  is  a 
conviction ;  though,  no  doubt,  it  is  also,  in  form,  a  warrant  of  commit- 
ment, inasmuch  as  it  directs  the  constable  to  convey  and  the  gaoler  to 
receive.  But  it  states  that  a  complaint  was  made,  that  proofs  were 
•mm  ^^*°^i°®^9  ^^^  *  witness  *heard  on  oath,  and  that  the  justices 
J  "do  hereby  adjudge  and  determine,"  and  "do  therefore  convict." 
What  can  these  terms  mean,  if  the  instrument  be  not  intended  for  a 
conviction  ?  We  do  not  know  whether  or  not  it  was  on  parchment, 
because  the  return  gives  the  tenor  only,  and  the  original  document  is  not 
sent  up.  This  document  is,  at  once,  a  conviction,  and  a  commitment  in 
respect  of  such  conviction.  I  admit  that,  even  so,  it  is  not  a  formal 
conviction ;  for,  after  stating  that  the  justices  convict  of  the  offence,  it 
only  orders  the  constable  to  convey  and  the  gaoler  to  receive,  without 
adjudging  any  imprisonment.  It  is  clear,  however,  that  the  document 
has  a  double  character ;  and,  as  a  conviction,  it  is  undoubtedly  bad. 

Williams,  J.  Mr.  Pashlet/  was  right  in  contending  that  this  is  a 
warrant  of  commitment.  But  what  is  there  before  us  to  show  that  there 
has  ever  been  any  other  document  containing  a  conviction  ?  We  can 
take  notice  of  nothing  else :  if  there  be  anything  more,  we  are  left  in 
the  dark.  Then,  assuming  the  double  character  of  this  document,  it 
purports  to  be  a  conviction,  and  is  bad  for  the  reason  urg^d  on  behalf 
of  the  prisoner :  besides  which,  the  defect  pointed  out  by  my  brother 
Patteson  is  fatal  to  it  in  its  character  of  a  conviction,  inasmuch  as  the 
justices,  after  convicting,  do  not  adjudge  any  imprisonment,  but  only 
direct  the  constables  to  convey  and  the  gaoler  to  keep.  The  prisoner 
must  therefore  be  discharged.  Prisoner  discharged. 

Recognizances  discharged. 


•STEPHEN  MAY,  and  SOPHIA,  his  Wife,  t;.  BtlRDETT. 
J  June  2. 

A  person  who  keeps  an  animal  accuBtomed  to  attack  and  bite  mankind,  with  knowledge  thai 
it  is  80  accustomed,  is  prima  facie  liable  in  an  action  on  the  case  at  the  suit  of  any  person 
attacked  and  injured  by  such  animal,  without  any  averment  in  the  declaration  of  negligence 
or  default  in  the  securing  or  taking  care  of  it.  The  gist  of  the  action  is  the  keeping  of  the 
animal  afr«r  knowledge  of  its  mischievous  propensities. 

Qucere^  whether,  to  an  action  on  the  cas^e  for  injury  caused  as  above  stated,  it  would  be  a 
defence  that  the  injury  was  occasioned  solely  by  the  wilfulness  of  the  plaintifT,  after  warning, 

Casb.     The  declaration  stated  that  defendant,  "before  and  at  the 
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time  of  the  damage  and  injury  hereinafter  mentioned  to  the  said  Sophia 
the  wife  of  the  said  Stephen  May,  wrongfully  and  injuriously  kept  a  per- 
tain monkey,  he  the  defendant  well  knowing  that  the  said  monkey  was  of 
a  mischievous  and  ferocious  nature,  and  was  used  and  accustomed  to  attack 
and  bite  mankind,  and. that  it  was  dangerous  and  improper  to  allow  the 
monkey  to  be  at  large  and  unconfined :  which  said  monkey,  whilst  the  said 
defendant  kept  the  same  fu}  Vaforesaid,  heretofore  and  before  the  com- 
mencement of  this  suit,  to  ViiV'on  the  2d  of  September,  1844,  did 
attack,  bite,  wound,  lacerate  an<} 'injure  the  said  Sophia,  then  and  still 
being  the  wife  of  said  Stephen  MaJ^."%«chereby  the  said  Sophia  became 
and  was  greatly  terrified  and  alarmed/  land  became  and  was  sick,  sore, 
lame  and  disordered,  and  so  remained  ahd 'continued  for  a  long  time,  to 
wit,  from  the  day  and  year  last  aforesaid  to  th^-time  of  the  commencement 
of  this  suit ;  whereby,  and  in  consequence  of  the-ikirm  and  fright  occa- 
sioned by  the  said  monkey  so  attacking,  biting,  wcr&iuling,  lacerating  and 
injuring  her  as  aforesaid,  the  said  Sophia  has  been  gtBtdSj  jnjnred  in  her 
health,"  &c.  '/:*: 

Plea,  Not  guilty.     Issue  thereon.  "  J*^ 

♦On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middle- 
sex,  after  Hilary  term,  1845,  a  verdict  was  found  for  the  plaintiff  L 
with  507.  damages.  Cockhum^  in  the  ensuing  term,  ohtained  a  rule  to 
show  cause  why  judgment  should  not  be  arrested. 
In  last  Hilary  term,  (a) 
Watson  and  Couch  showed  cause.  The  only  question  is,  whether  the 
declaration  is  bad  because  it  does  not  state  that  the  defendant  kept  the 
animal  negligently.  The  present  form  is  consistent  with  the  law  and 
the  precedents.  The  wrong  on  which  an  action  of  this  kind  proceeds 
is  the  knowingly  keeping  an  animal  accustomed  to  do  mischief.  '*•  In 
evidence  to  an  inquest  it  was  agreed  by  Fitzherbert  and  Shelley,  that  if 
a  man  have  a  dog  which  has  killed  sheep,  the  master  of  the  dog  being 
ignorant  of  such  quality  and  property  of  the  dog,  the  master  shall  not 
be  punished  for  that  killing ;  otherwise  is  it,  if  he  have  notice  of  the 
quality  of  the  dog:'*  Anonymous^  1  Dyer,  26  b,  pi.  162,  placitum  in 
Dyer.  "  An  action  upon  the  case  will  lie  for  keeping  a  dog  used  to  bite 
sheep,  and  which  has  killed  sheep  belonging  to  the  plaintiff;  but  in  such 
case  it  must  be  proved  that  the  defendant  knew  that  he  would  bite 
sheep :"  Bull.  N.  P.  77.  The  author  cites  Smith  v.  Pelah,  2  Stra.  1264, 
and  Jenkins  v.  Turnery  1  Ld.  Bay.  109,  where  the  gist  of  the  action  is 
stated  in  the  same  manner.  And  he  adds  {Rex  v.  Huggins,  2  Ld. 
Ray.  1574,  1583) :  "  There  is  a  difference  between  things  ferae  naturae, 
as  lions,  bears,  &c.,  which  a  man  must  keep  up  at  his  peril,  and  beasts 
'^that  are  munsuetse  naturase,  and  break  through  the  tamenes^of  t^-iaq 
their  nature ;  in  the  latter  case  the  owner  must  have  notice ;  in   ^ 

ii\  January  13tb,  15th.  and  26th,  1846.    Before  Lord  Denhan,  C.  J.,  Patteson,  Colb&idob, 
and  WiGBTXAir,  J  a. 
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the  former  an  action  lies  without  notice."  The  Mosaic  Law,  Exodus,  c. 
xx}^  28,  29,  36,  referred  to  in  the  margin  of  the  placitum  in  Dyer,  agrees 
with  ours.  The  wrong  consists  in  keeping  the  animal,  even  though  it  be 
mansuetffi  naturse,  if  the  owner  knows  that  it  has  been  used  to  do  mischief, 
and  if  injury  results  from  the  keeping.  The  scienter,  not  negligence  in 
keeping,  constitutes  the  tort.  The  doctrine  stated  in  Dyer  is  adopted  in 
Com.  Dig.  Action  upon  the  case  for  ijiegligence  (A  5) ;  and  Comyns 
observes:  "It  is  suflScient  to  say,.<c*at{em  ad  mordendum  consuetum 
scienter  retinuit."  [Coleridge,  X  '  You  cannot  suppose  that  that  is 
meant  as  giving  the  complete/fijhn'of  a  declaration.]  In  1  Vin.  Abr. 
234,  tit.  Actions  [Mischief. &y  dogs,  &c.]  (H),  pi.  3,  it  is  said:  "If  a 
man  has  a  dog  that  kills  ^^heep,  the  master  of  the  dog  being  ignorant  of 
such  quality,  the  master  shall  not  be  punished  for  this  killing ;  but  if  he 
has  notice  of  such  quality,  it  is  otherwise."  Declarations  averring  mis- 
conduct in  the^  keeping  of  a  horse,  a  dog,  or  a  bull,  but  omitting  the 
scienter,  have^bl^crr  held  insufficient ;  Scetchet  v.  JEltham^  Freem.  C.  B. 
534;  Maspnv/Keelingy  12  Mod.  332,  S.  C.  1  Ld.  Ray.  606;  Bayntine 
V.  Sharp,  I'Lutw.  90.(a)  The  case  of  Michael  v.  AlestreCy  2  Lev.  172, 
cited  in  moving  for  the  present  rule,  is  no  authority  to  the  contrary. 
There  a  scienter  was  held  unnecessary ;  but  the  complaint  was  not  of  a 
mere  improper  keeping,  but  that  the  defendant,  by  his  servant,  carelessly 
♦1041  ^*'^^®  ungovernable  horses  for  the  purpose  of  •breaking  them,  in 
a  public  place.  [Lord  Dbnman,  C.  J.  He  brought  the  horses  to 
a  place  where  people  were.]  The  case  of  keeping  a  vicious  animal  is 
analogous  to  those  in  which  persons  merely  keeping  dangerous  weapons 
or  instruments  have  been  held  liable  if  mischief  resulted  from  their  being 
kept :  Dixon  v.  Bell,  5  M.  &  S.  198  ;  Townsend  v.  Wathen,  9  East,  277. 
In  Blackman  v.  Simmons,  3  Car.  &  P.  138,  the  mere  keeping  a  dangerous 
bull,  with  knowledge,  appears  to  have  been  considered  a  ground  of 
action,  mischief  having  ensued.  The  same  conclusion  may  be  drawn 
from  Curtis  v.  3Iills,  5  Car.  k  P.  489.  [Patteson,  J.  It  does  not 
appear,  in  the  present  case,  that  the  monkey  may  not  have  been  chained 
up,  and  have  unexpectedly  escaped.  But  you  say  that,  if  a  party  keeps 
such  an  animal,  chained,  he  runs  the  risk  of  its  breaking  loose.]  That 
is  the  law.  [Patteson,  J.  Suppose  it  had  been  confined  in  a  cage,  and 
the  plaintiff's  wife  had  put  her  hand  in.]  Actual  misconduct  in  the 
plaintiff  might  be  a  defence,  under  the  general  issue  or  a  special  plea.(6) 
The  present  form  of  declaration  agrees  with  the  precedent  in  2  Chitty  on 
Pleading,  430,  7th  ed.  [Patteson,  J.  Mr.  Chitty  observes  that,  before 
the  New  Rules  prohibiting  more  than  one  count  on  the  same  transaction, 
it  was  usual  to  add  other  counts,  one  of  which  was  for  not  keeping  the 

(a)  See  Butendin  y.  Sharp,  2  Salk.  662. 

{h)  Pattbson,  J.,  alluded  here  to  the  case  of  a  person  going  into  a  place  where  he  had  no 
business  to  be  at  the  time,  and  being  there  bitten  by  a  dog:  probably  Brock  v.  Copdand,  1 
Esp.  N.  P.  C.  203. 
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'log  properly  secured.]    A  form  like  the  present  was  used  in  Thomas  v. 
Morgan,  2  Cro.  M.  &  R.  496,  S.  C.  6  Tyr.  1085.     The  older  precedents 


are  similar:    Regist.  Brev.  110  b,  citedT^and  relied  upon  *by 
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the  Court,  in  Cropper  v.  Matthew8^{a)  Rast.  Ent.  616  b,  Plead. 
Assist.  105,  117,  King  v.  Peach,  1  Lil.  Ent.  29,  Lib.  Plac.  40,  pi.  56, 
Morg.  Prec.,(6)  443,  8  Wentw.  PI.  437.  ( Wat%on  also  stated  -that  the 
present  form  accorded  with  manuscript  precedents  of  the  late  Mr.  Serjt. 
Williams  and  Mr.  Justice  Richardson,  and  with  precedents  extr^ctod 
by  himself  from  the  books  of  Mr.  Justice  Baylby.)  The  averment  here 
that  the  defendant  knew  it  to  be  dangerous  'Ho  allow  the  said  monkey 
to  be  at  large"  is  not  material,  and  does  not  render  it  necessary  to  show 
that  the  monkey  was  in  fact  allowed  to  be  at  large. 

Cockhum  and  Pickering,  contr^.  The  question  in  this  case  is  impor- 
tant, inasmuch  as  the  plaintiff  assumes  that  it  is  illegal  even  to  keep  a 
destructive  animal,  as  is  done  at  the  gardens  of  the  Zoological  Society 
and  other  menageries,  and  that,  however  carefully  such  animal  may  be 
kept,  yet,  if  he  escapes,  without  any  fault  on  the  owner's  part,  and  does 
damage,  or  even  if  an  incautious  person  be  hurt,  or  an  excessively  timid 
person  terrified,  by  the  animal  while  under  proper  restraint,  the  owner  is 
answerable.  No  decision  has  gone  that  length  ;  and,  in  the  present  case, 
the  declaration  alleges  nothing  inconsistent  with  a  strictly  proper  keep- 
ing. In  Com.  Dig.  Action  upon  the  case  for  Negligence,  the  division 
(A  5)  referred  to  on  the  other  side  is  headed  "  For  a  neglect  in  taking 
care  of  his  dog,  horse,  cattle,"  &c.,  and  the  first  instance  given  is  '^  if  a 
man  ride  an  unruly  horse  in  Lincoln's  Inn  Fields  (or  other  public  place 
of  resort),  to  tame  him,  and  he  break  *loose,  and  strike  the  r«iA^ 
plaintiff;"  on  which  point  Michael  v.  Alestree,  2  Lev.  172;  S.  O. 
1  Ventr.  295,  3  Keb.  650,  is  cited.  In  Ventris's  report  of  that  case, 
the  court  is  stated  to  have  said :  '^  Lately,  in  this  Court  an  action  was 
brought  against  a  butcher,  who  had  made  an  ox  run  from  his  stall  <ni 
gored  the  plaintiff;  and  this  was  alleged  in  the  declaration  to  be  in  default 
of  penning  of  him."  And  in  Keble's  report  of  Michael  v.  Alestree, 
reference  is  made  to  a  case  "  where  a  monkey  escaped  and  did  hurt,  by 
default  of  the  owner."  Neglect,  and  not  merely  the  having  such  animals, 
was  essential  to  the  action  in  each  of  the  cases.  This  remark  applies  also 
to  the  placita  in  the  division  of  Com.  Dig.  before  cited,  as  to  a  mad  bull, 
and  the  case  in  which,  if  a  dog  has  once  bit  a  man,  and  the  owner,  hav- 
ing notice,  keeps  him  '^  and  lets  him  go  about  or  lie  at  his  door,"  a  person 
bitten  by  the  dog  may  bring  an  action  ;  Smith  v.  Pelah.  It  is  true  that 
the  scienter  is  also  a  necessary  averment ;  but  that  is  because  knowledge 
is  an  ingredient  of  negligence :  and  for  that  reason  it  is  laid  down  in 
Com.  Dig.  Pleader  (2  P  2),  that  "  a  declaration  for  a  neglect  jn  keeping 

(a)  2  Sid.  127,  where  Reg.  Brev.  is  also  cited,  but  this  oeems  a  raistake.    See  Reg.  Brev. 
Ill  a. 
(6)  Morgan's  Precedents  form  vol.  iii.  of  The  Attorney's  Vade  Mecum. 
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his  dog,"  &c.,  "  must  say  that  the  defendant  was  sciens  of  the  mischievous 
quality."  In  Brock  v.  Copeland,  1  Esp.  N.  P.  C.  203,  where  the  decla- 
ration stated  ''  that  the  defendant  knowingly  kept  a  dog  used  to  bite,"  an<l 
by  which  the  plaintiff  was  bitten,  Lord  Kenyon  ruled,  that  the  action  would 
not  lie.  He  said  ^'  that  every  man  had  a  right  to  keep  a  dog  for  the  pro- 
tection oT  his  yard  or  house:  that  the  injury  which  this  action  was  calculated 
to  redress,  was  where  an  animal  known  to  be  mischievous  was  permitted  to 
*10f  1  8^  **^  l*rge,  and  the  injury  therefore  arose  from  the  fault  of  the 
-^  owner  in  not  securing  such  animal,  so  as  not  to  endanger  or 
injure  the  public ;  that  here  the  dog  had  been  properly  let  loose ;  and  the 
injury  had  arisen  from  the  plaintiff's  own  fault,  in  incautiously  going  into 
the  defendant's  yard  after  it  had  been  shut  up."  The  only  plea  there 
was  Not  Guilty.  [Goleriboe,  J.  "  Not  Guilty,"  then,  had  not  the  same 
effect  as  the  plea  oi  Not  Guilty  in  modern  times.]  There  is  no  instance 
of  a  special  plea  that  the  injury  done  by  the  animal  resulted  from  the 
plaintiff's  own  negligence.  In  the  passage,  cited  on  the  other  side,  from 
the  judgment  in  Rex  v.  JSuggins,  2  Ld.  Ray.  1583,  the  question  discussed 
is,  in  what  cases  notice  of  the  mischievous  quality  of  the  animal  is  essen- 
tial to  the  owner's  liability ;  and  the  difference  stated,  on  that  point,  is, 
whether  the  animal  be  originally  mansuetse  or  ferdB  naturae.  But  in 
neither  case  does  it  appear  that  liability  attaches  without  any  negligence 
in  the  owner.  Even  where  death  has  ensued,  the  Court  says  :  "  If  the 
owner  have  notice  of  the  mischievous  quality  of  the  ox,  &c.,  and  he  uses 
all  proper  diligence  to  keep  him  up,  and  he  happens  to  break  loose,  and 
kills  a  man  ;  it  would  be  very  hard  to  make  the  owner  guilty  of  felony. 
But  if  through  negligence  the  beast  goes  abroad,  after  warning  or  notice 
of  his  condition,  it  is  the  opinion  of  Hale,  that  it  is  matislaughter  in  the 
owner.  And  if  he  did  purposely  let  him  loose,  and  wander  abroad,  with 
a  design  to  do  mischief ;  nay,  though  it  were  but  with  a  design  to  fright 
people  and  make  sport,  and  he  kills  a  man;  it  is  murder  in  the  owner." 
In  Justinian's  Institutes,  B.  4,  tit.  IX.,  it  is  said  (after  distinguishing 
•1081  ^®^^®^^  damage  done  by  animals  which  are  naturally  *ferociou8, 
and  by  those  which  act  against  their  nature  in  doing  damage),  "  si 
ursus  fugerit  a  domino,  et  sic  nocuerit,  non  potest  quondam  dominus  con- 
veniri,  quia  desiit  dominus  esse,  ubi  fera  evasit."  In  that  case  there  is 
no  longer  a  power  of  control,  and  therefore  no  room  for  negligence  nor 
any  ground  for  liability.  A  monkey  is  naturally  a  wild  animal :  and 
there  is  no  averment  in  this  case  that  it  was  tame  when  the  mischief 
happened.  If,  therefore,  it  escaped  without  the  owner's  fault,  and  did 
damage,  he  would  not  be  liable.  Thus  it  is  said,  in  Com.  Dig.  Action 
upon  the  case  for  Negligence,  (A  5),  that,  "if  a  man  has  a  tame  fox, 
which  escapes  and  becomes  wild,  and  does  mischief,  th^  owner  shall  not 
answer  for  the  damage  done  afterwards,  "(a)  If,  indeed,  he  wilfully  or 
carelessly  .set  the  animal  at  liberty,  he  would  be  liable,  according  to  the 

(a)  See  1  Ld.  Ray,  606,  in  Mason  v.  Keeling). 
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dictum  of  Lord  ELLENBOROuaH  in  Leame  v.  Bray^  3  East,  593, 595.  "  If 
I  pnt  in  motion  a  dangerous  thing,  as  if  I  let  loose  a  dangerous  animal, 
and  l^ave  to  hazard  what  may  happen,  and  mischief  ensue  to  any  person, 
I  am  answerable  in  trespass."  The  principle  by  which  cases  like  this 
must  be  governed  is,  that  a  man  may  do,  on  his  own  land,  what  he  thinks 
proper,  so  that  he  does  not  thereby  interfere  with  the  rights  of  others. 
A  man  may  set  dog-spears  in  his  own  ground,  even  without  giving  notice 
to  others ;  Jordin  v.  Crump^  8  M.  &  W.  782 ;  so,  he  may  keep  a  dan- 
gerous animal  there :  and,  the  act  being  legal,  he  is  not  answerable  for  a 
misfortune  which  results  from  it,  unless  caused  by  misconduct  of  his  own. 
Here  it  is  consistent  with  all  the  averments  that  the  plaintiiF  and  not  the 
defendant  may  have  been  in  fault. 

•The  course  of  precedents,  at  least  since  the  date  of  the  older  ^  ^ 
entries  cited  on  the  other  side,  has  not  been  uniform :  and  (as  is  sta-  ■- 
ted  in  2  Chitt.  PI.  430,  7th  ed.)  before  the  New  Rules  it  was  usual  to  draw 
a  separate  count  averring  negligence  in  not  keeping  the  animal  secured ; ' 
Jone%  V.  Perry y  2  Esp.  N.  P.  C.  482,  and  Hartley  v.  Harriman^  1  B.  A; 
Aid.  620,  afford  instances.  In  the  case  of  the  butcher,  cited  inVentris's 
report  of  Michael  v.  AhBtree^  1  Vent.  295,  negligence  was  charged  ; 
and  the  same  averment  appears  to  have  been  made  in  the  action  for 
mischief  done  by  a  monkey,  referred  to  in  Keble*s  report  of  the  same 
case;  3  Keb.  650.  In  Ma%on  v.  Keeling,  1  Ld.  Ray.  606;  S.  C.  12 
Mod.  332,  where  the  validity  of  the  declaration  was  discussed  on  demur- 
rer, the  count  alleged  that  the  dog  attacked  the  plaintiff  '^  pro  defectu 
debits  cune  et  custodise"  by  the  defendant,  who  permitted  the  dog 
^^  liber^  et  ad  largum  ire."  In  Blachman  v.  Simmons^  3  Gar.  &  P.  138, 
negligence  was  expressly  averred.  And,  in  Curtis  v.  MillSy  5  Gar.  &  P. 
489,  the  materiality  of  such  an  allegation  appears  from  the  stress  laid 
by  TiNDAL,  G.  J.,  on  the  question  whether  or  not  the  dog  was  placed 
in  such  a  situation  that  by  common  care  the  plaintiff  might  have  avoided 
him.  A  precedent,  in  8  Went.  PL  581,  of  a  declaration  for  mischief 
done  by  unruly  rams  belonging  to  the  defendant,  alleges,  not  only  a 
scienter,  but  negligence  in  permitting  them  to  go  at  large.  Even  in  the 
present  case,  the  framer  of  the  declaration .  seems  to  admit  that  the 
owner,  to  be  liable,  must  have  contributed,  by  some  neglect  or  permis- 
sion, to  the  animal's  escape,  since  the  count  avers  knowledge  *by  p^^^^ 
him  '^  that  it  was  dangerous  and  improper  to  allow  the  said  *- 
monkey  to  be  at  large  and  unconfined*' ;  in  which  respect  it  unquestiona- 
bly departs  from  the  precedents  cited  on  the  other  side. 

Our.  adv.  vtUt 

Lord  Dbnman,  G.  tf.,  now  delivered  the  judgment  of  the  Gourt. 

This  was  a  motion  to  arrest  the  judgment  in  an  action  on  the  case 
for  keeping  a  monkey  which  the  defendant  knew  to  be  accustomed  to  bite 
people,  and  which  bit  the  female  plamtiff.     Tho  declaration  stated  that 
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the  defendant  wrongfully  kept  a  monkey,  well  knowing  that  it  waa  of  a 
mischievous  and  ferocious  nature  and  used  and  accustomed  to  attack  and 
bite  mankind,  and  that  it  was  dangerous  to  allow  it  to  be  at  large ;  and 
that  the  monkey,  whilst  the  defendant  kept  the  same  as  aforesaid,  did 
attack,  bite,  and  injure  the  female  plaintiff,  whereby,  &c. 

It  was  objected  on  the  part  of  the  defendant,  that  the  declaration  was 
bad  for  not  alleging  negligence  or  some  default  of  the  defendant  in  not 
properly  or  securely  keeping  the  animal ;  and  it  was  said  that,  consis- 
tently with  this  declaration,  the  monkey  might  have  been  kept  with  due 
and  proper  caution,  and  that  the  injury  might  have  been  entirely  occa- 
sioned by  the  carelessness  and  want  of  caution  of  the  plaintiff  herself. 

A  great  many  cases  and  precedents  were  cited  upon  the  argument : 
and  the  conclusion  to  be  drawn  from  them  appears  to  us  to  be  that  the 
declaration  is  good  upon  the  face  of  it:  and  that  whoever  keeps  an 
animal  accustomed  to  attack  and  bite  mankind,  with  knowledge  that  it 
is  so  accustomed,  is  prim&  facie  liable  in  an  action  on  the  case  at  the 
^  _  suit  of  any  person  attacked  and  injured  *by  the  animal,  without 
^  any  averment  of  negligence  or  default  in  the  securing  or  taking 
care  of  it.  The  gist  ot  the  action  is  the  keeping  the  animal  after 
knowledge  of  its  mischievous  propensities. 

The  precedents,  both  ancient  and  modern,  with  scarcely  an  exception, 
merely  state  the  ferocity  of  the  animal  and  the  knowledge  of  the 
defendant,  without  any  allegation  of  negligence  or  want  of  care.  A  great 
many  were  referred  to  upon  the  argument,  jcommencing  with  the  Register 
and  ending  with  Thomas  v.  Morgan,  2  C.  M.  &  R.  496 ;  S.  C.  5  Tyr. 
1085 ;  and  all  in  the  same  form,  or  nearly  so.  In  the  Register,  110, 
111,  two  precedents  of  writs  are  given,  one  for  keeping  a  dog  accustomed 
to  bite  sheep,  and  the  other  for  keeping  a  boar  accustomed  to  attack  and 
wound  other  animals.  The  cause  of  action,  as  stated  in  both  these  pre- 
cedents, is  the  propensity  of  the  animals,  the  knowledge  of  the  defendant, 
and  the  injury  to  the  plaintiff;  but  there  is  no  allegation  of  negligence 
or  want  of  care.  In  the  case  of  Mason  v.  Keeling,  reported  in  1  Ld. 
Ray.  and  12  Mod.,  and  much  relied  upon  on  the  part  of  the  defendant, 
want  of  due  care  was  alleged,  but  the  scienter  was  omitted ;  and  the 
question  was,  not  whether  the  declaration  would  be  good  without  the 
allegation  of  want  of  care,  but  whether  it  was  good  without  the  allega- 
tion of  knowledge,  which  it  was  held  that  it  was  not.  No  case  was 
cited  in  which  it  had  been  decided  that  a  declaration  stating  the  ferocity 
of  the  animal  and  the  knowledge  of  the  defendant  was  bad  for  not 
averring  negligence  also :  but  various  dicta  in  the  books  were  cited  to 
show  that  this  is  an  action  founded  on  negligence,  and  therefore  not 
*-• -•  21  *naaintainable  unless  some  negligence  or  want  of  care  is  alleged 
.  In  Comyn's  Digest,  tit.  Action  upon  the  case  for  Negligence^ 
(A  5),  it  is  said  that,^^  an  action  upon  the  case  lies  for  a  neglect  in  taking 
care  of  his  cattle,  dog,  &c. ;"  and  passages  were  cited  from  the  older 
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authorities,  and  also  from  some  cases  at  nisi  prius,  in  which  expressions 
were  used  showing  that,  if  persons  suffered  animals  to  go  at  large,  know- 
ing them  to  be  disposed  to  do  mischief,  they  were  liable  in  case  any 
mischief  actually  was  done ;  and  it  was  attempted  to  be  inferred  from 
this  that  the  liability  only  attached  in  case  they  were  suffered  to  go  at  large 
or  to  be  otherwise  ill  secured.  But  the  conclusion  to  be  drawn  from  an 
examination  of  all  the  authorities  appears  to  us  to  be  this :  that  a  person 
keeping  a  mischievous  animal  with  knowledge  of  its  propensities  is  bound 
to  keep  it  secure  at  his  perils  and  that,  if  it  does  mischief,  negligence  is 
presumed,  without  express  averment.  The  precedents  as  well  as  the 
authorities  fully  warrant  this  conclusion.  The  negligence  is  in  keeping 
such  an  animal  after  notice.  The  case  of  Smith  v.  Pelahy  2  Stra.  1264, 
and  a  passage  in  1  Hale's  Pleas  of  the  Crown,  430,(a)  put  the  liability 
on  the  true  ground.  It  may  •be  that,  if  the  injury  was  solely  r*i  i  o 
occasioned  by  the  wilfulness  of  the  plaintiff  after  warning,  that 
may  be  a  ground  of  defence,  by  plea  in  confession  and  avoidance :  but 
it  is  unnecessary  to  give  any  opinion  as  to  this ;  for  we  think  that  the 
declaration  is  good  upon  the  face  of  it,  and  shows  a  primd  facie  liability 
in  the  defendant. 

It  was  said,  indeed,  further,  on  the  part  of  the  defendant,  that,  the 
monkey  being  an  animal  ferae  naturae,  he  would  not  be  answerable  for 
injuries  committed  by  it,  if  it  escaped  and  went  at  large  without  any 
default  on  the  part  of  the  defendant,  during  the  time  it  had  so  escaped 
and  was  at  large,  because  at  that  time  it  would  not  be  in  his  keeping  nor 
under  his  control :  but  we  cannot  allow  any  weight  to  this  objection : 
for,  in  the  first  place,  there  is  no  statement  in  the  declaration  that  the 
monkey  had  escaped,  and  it  is  expressly  averred  that  the  injury  occurred 
whilst  the  defendant  kept  it:  we  are  besides  of  opinion,  as  already 
stated,  that  the  defendant,  if  he  would  keep  it,  was  bound  to  keep  it 
secure  at  all  events. 

The  rule  therefore  will  be  discharged.  Rule  discharged.(6) 

(a)  After  stating  that  "  if  a  man  have  a  beast,  as  a  bull,  cow,  horse,  or  dog,  used  to  hurt 
people,  if  the  owner  know  not  his  quality,  he  is  not  punishable,**  &c  Hale  adds  (citing 
authorities)  that  '*  these  things  seem  to  be  agreeable  to  law. 

1.  If  the  owner  have  notice  of  the  quality  of  his  beast,  and  it  doth  anybody  hurt,  he  is  charge-  - 
able  with  an  action  for  it. 

2.  Though  he  have  no  particular  notice,  that  he  did  any  such  thing  before,  yet  if  it  be  a 
beast,  that  is  fers  naturs,  as  a  lion,  a  bear,  a  wolf,  yea  an  ape  or  monkey,  if  he  get  loose  and 
do  harm  to  any  person,  the  owner  is  liable  to  an  action  for  the  damage,  and  so  I  knew  it  adjudged 
in  Andrew  Baker's  Case,  whose  child  was  bit  by  a  monkey,  that  broke  its  chain  and  got  loose. 

3.  And  therefore  in  case  of  such  a  wild  beast,  or  in  case  of  a  bull  or  cow,  that  doth  damage, 
where  the  owner  knows  of  it,  he  must  at  his  peril  keep  him  up  safe  from  doing  hurt,  for  though 
he  use  his  diligence  to  keep  him  up,  if  he  escape  and  do  harm,  the  owner  is  l%ble  to  answer 
damages."     1  Hale*s  P.  C.  430.  Part  I.  c.  33. 

{b)  See  Jaeksnn  v.  Smitkson,  15  M.  &  W.  563.    Also,  Card  v.  Case,  in  C.  B.,  Feb.  9.  1848 
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^,. .-,  "PENNEL  et  al.,  Assignees  of  BRADSHAW,  a  Bankrupt, 
■■  V.  RHODES  and  CRUCKNELL.    June  2. 

Under  stat.  5  &.  6  Vict.  c.  122,  if  a  trader,  sumnioned  by  his  creditor  under  sect.  11,  and 
being  indebted  to  him  in  \i9l.  4s.,  signs  an  admission  that  he  is  indebted  to  such  creditor  in 
149/.,  and  there  is  nothing  to  show  that  the  4a.  was  intentionally  omitted,  such  trader  does  not 
commit  an  act  of  bankruptcy  if  he  omits  to  perform  anything  required  by  sect.  13,  or  sect.  15, 
from  parties  refusing  to  admit  debts  on  summons,  or  admitting  (hem  in  part. 

If  the  trader,  having,  on  summons,  given  an  omission  according  to  stat.  5  &  6  Vict.  c.  122, 
agrees  with  the  creditor  to  deposit  bills  with  him  as  a  security,  and  submit  to  a  Judge's 
order  for  payment  of  the  debt  by  instalments,  with  which  terms  the  creditor  is  satisfied,  no 
act  of  bankruptcy  is  committed,  though  more  than  fourteen  days  einpse  between  the  filing 
of  the  admission  and  the  day  appointed  for  fulfilling  the  stipulated  term,  provided  the  agree- 
ment itself  be  made  between  the  fourteen  days ;  for  in  such  case  the  trader  has  compounded 
for  the  demand  indue  time,  to  the  satisfaction  of  the  creditor,  within  the  meaning  of  sect.  14. 

This  was  a  feigned  issue  to  try  the  right  of  the  plaintiffs,  as  assignees 
of  Bradshaw,  to  certain  goods  seized  in  execution  by  the  defendants.  A 
verdict  was  found  for  the  plaintiffs  by  consent,  subject  to  the  opinion 
of  this  Court  upon  a  special  case,  the  material  parts  of  which  are  as 
follows. 

The  plaintiffs  are  the  official  and  trade  assignees  of  the  bankrupt. 
The  fiat  issued,  March  27th,  1844,  on  a  debt  due  to  one  Cyrus  Jay  from 
the  bankrupt,  who  was  a  trader  within  the  statutes  concerning  bankrupts. 
On  5th  February,  1844,  and  from  thence  up  to  and  upon  3d  March, 
1844,  and  thence  hitherto,  save  as  after  mentioned,  the  bankrupt  was 
indebted  to  the  defendants  as  copartners  in  trade,  in  the  way  of  their 
business  as  woollen  warehousemen,  in  the  sum  of  149Z.  4«.  for  principal 
money  on  a  bill  of  exchange,  dated  October  2d,  1843,  due  5th  February, 
1844,  and  specified  in  the  affidavit  after  mentioned.  For  the  recovery 
of  that  debt  the  defendants  instituted  proceedings  under  stat.  5  &  6 
Vict.  c.  122,  as  after  detailed. 

On  February  7th,  1844,  defendants  served  Bradshaw  with  particulars 
*11^1  ^^  demand,  and  a  notice  requiring  ^payment  of  the  said  debt  of 
149/.  4«.,  in  the  form  specified  in  stat.  5  &  6  Vict.  c.  122,  sched. 
A.,  No.  2.(a)  And,  on  February  8th,  they  filed  an  affidavit  in  the  Court 
of  Bankruptcy  (Bradshaw  residing  within  the  jurisdiction),  in  the  form 
specified  in  sched.  A.,  No.  l.(a)  On  the  same  8th  February,  a  sum- 
mons, in  the  form  specified  in  sched.  A.,  No.  3,(a)  was  issued  under  the 
hand  of  a  Commissioner  at  the  instance  of  the  defendants,  and  served 
upon  Bradshaw.  It  stated  that  Bradshaw  was  thereby  required  to  appear 
before  the  Court  of  Bankruptcy,  the  purpose  being  to  ascertain  whether 
or  not  he  admitted  the  demand  of  the  defendants,  who  claimed  of  him 
149/.  48.  for  a  debt,  or  any  or  what  part  thereof,  or  whether  he  verily 
believed  that  he  had  a  good  defence  to  the  said  demand,  or  to  any  and 
what  part  thereof. 

On  February  15th,  1844,  the  admission,  hereinafter  set  forth,  of  the 
said  debt  or  demand  who  made  and  signed  by  the  bankrupt  elsewhere 

{a)  Referred  to  by  sect.  11. 
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than  before  the  said  Court  of  Bankruptcy,  with  reference  to  the  provi- 
sions of  Stat.  5  &  6  Vict.  c.  122,  s.  17 ;  there  being  then  present  on 
behalf  of  the  said  James  Bradshaw,  Mr.  Daniel  Davies^  an  attorney,  &c. 
(The  case  stated  the  presence  and  attestation  of  an  attorney,  conforma- 
bly to  the  last-mentioned  clause.)     The  admission  was  as  follows.(a) 

a)  Stat.  5  &  6  Vict.  c.  122,  *'  for  the  amendment  of  the  law  of  bankruptcy/'  enacts  (s.  12) : 
**  That,  upon  the  appearance  of  any  such  trader  so  summoned  as  aforesaid,  it  shall  be  lawful 
(or  such  court  to  require  such  trader  to  state  whether  or  not  he  admits  the  demand  of  such 
creditor  so  sworn  to  as  aforesaid,  or  any  and  what  part  thereof,  and  if  such  trader  shall  admit 
such  demand  or  any  part  thereof  to  reduce  such  admission  into  writing,  in  the  form  specified 
in  the  schedule  hereunto  annexed  iB.  No.  1),  and  such  admission  so  reduced  into  writing  such 
trader  is  hereby  required  to  sign,  and  the  same  is  thereupon  to  be  filed  in  such  court.*'  1'he 
same  clause  empowers  the  Court  to  allow  the  trader  on  his  appearance  to  make  a  depomfion 
(which  shall  be  filed)  in  the  form  specified  by  sched.  B.,  No.  2,  "  that  he  verily  believes  he  has 
a  good  defence  to  the  said  demand,  or  to  some  and  what  part  thereof." 

Sect.  13  enacts:  That  if  any  such  trader  so  summoned  as  aforesaid  shall  not  come  before 
such  Court  at  the  time  appointed  (having  no  lawful  impediment,  &c.),  ''  or  if  any  such  trader, 
upon  his  appearance  to  such  summons,"  **  shall  refuse  to  admit  such  demand,  and  shall  not 
make  a  deposition,  in  the  form  hereinbefore  mentioned,  that  he  believes  he  has  a  good  defence 
to  socb  demand,  then,"  **  if  such  trader  shall  not,  within  fourteen  days  after  personal  service 
of  such  summons,  or  within  such  enlarged  time  as  may  be  granted  to  him  in  that  behalf,  pay, 
secure,  or  compound  for  such  demand  to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond, 
in  such  sum  and  with  two  sufficient  sureties  as  such  Court  shall  approve  of,  to  pay  such  sum  as 
shall  be  recovered  in  any  action  which  shall  have  been  brought  or  shall  thereafter  be  brought 
for  the  recovering  the  same,"  with  costs,  &.c.,  "every  such  trader  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of  such  summons,  provided  a 
fiat  in  bankruptcy  shall  issue  against  such  trader  within  two  months  from  the  filing  of  such 
affidavit"  (as  mentioned  in  s.  11). 

Sect.  14  enacts  :  *'  That  if  any  such  trader  so  summoned  as  aforesaid  upon  his  said  appear- 
ance shall  sign  an  admission  of  such  demand  in  the  form  aforesaid,  and  shall  not,  within  four- 
teen days  next  after  filing  of  such  admission,  pay,  or  tender  and  offer  to  pay,  to  such  creditor, 
the  amount  of  such  demand,  or  secure  or  compound  for  the  same  to  the  satisfaction  of  the  cre- 
ditor, every  such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on  the  fif- 
teenth day  after  the  filing  of  such  admission,  provided  a  fiat  in  bankruptcy  shall  issue  against 
such  trader  vrithin  two  months  from  the  filing  of  such  affidavit." 

Sect.  15  enacts  :  *'  That  if  any  such  trader  so  summoned  as  aforesaid  shall  upon  his  said 
sppearance  sign  an  admission  for  part  only  of  such  demand  in  the  form  aforesaid,  and  shall  not 
make  a  deposition  in  the  form  hereinbefore  required,  that  he  believes  he  has  a  good  defence  to 
the  residue  of  such  demand,  then  and  in  such  case,  if  such  trader,  as  to  the  sum  so  admitted, 
shall  not,  within  fourteen  days  next  after  the  filing  of  such  admission,  pay,  or  tender  and  offer 
to  pay,  to  such  creditor  the  sum  so  admitted,  or  secure  or  compound  for  the  same  to  the  satis- 
faction of  the  creditor,  and  as  to  the  residue  of  such  demand  shall  not,  within  fourteen  days 
after  personal  service  of  such  summons,  or  within  such  enlarged  time  as  may  be  granted  to 
him  in  that  behalf,  pay,  secure,  or  compound  for  the  same  to  the  satisfaction  of  such  creditor 
Of  enter  into  a  bond,"  ^.,  to  pay  such  sum  as  shall  be  recovered,  &c.  (as  in  sect.  13),  **  every 
soch  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on  the  fifteenth  day  after 
service  of  such  summons,  provided  a  fiat  in  bankruptcy  shall  issue  against  such  trader  within 
two  months  fit>m  the  filing  of  such  affidavit." 

Sect.  16  enacts:  That,  if  the  trader  summoned  "shall,  upon  his  appearance  before  such 
court,  refuse  to  sign  the  admission  in  that  behalf  required  as  aforesaid,  whatever  may  be  the 
nature  of  bis  statement,  or  whether  he  makes  any  statement  or  not,  it  shall  be  deemed,  for 
the  purposes  of  this  act,  that  every  such  trader  thereby  refuses  to  admit  such  demand."  Pro* 
vided  always,  that  it  shall  be  lawful  for  the  Court,  on  reasonable  cause  shown,  to  enlarge  the 
time  for  calling  upon  the  party  to  state  whether  or  not  he  admits,  &c. 

Sect.  17 enacts:  "  That  an  admission  of  any  debt  made  after  such  summons  as  aforesaid, 
and  signed  by  any  such  trader  elsewhere  than  before  such  court,  may  be  filed  in  such  court, 
and  shall  be  of  the  same  force  and  effect  to  all  intents  and  purposes  as  an  admission  signed  liy 
soch  trader  so  summoned  as  aforesaid  on  his  appearance  in  such  court,"  provided  there  be 
present  some  sttorney. named  by  and  attending  at  the  request  of  such  party,  to  inform  him  of 
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^       -        *"I,  the  undersigned  James  Bradshaw,  of  13  Mary-le-Bone 

J   Street,  in  the  county  of  Middlesex,  do  hereby  confess  that  I  am 

m^-in-i   indebted  to  Messrs.  Rhodes  &  Crucknell,  *of  ,  in  the  sum 

-'   of  one  hundred  and  forty-nine  pounds.     Dated  the  15th  day  of 

February,  1844.  James  Bradshaw." 

"  Witness  Danibl  Davies,  Attorney,"  &c. 

The  a'dmission  was,  on  the  same  day,  duly  filed.  No  further  or  other 
admission,  deposition,  or  other  proceeding  whatever  was  had,  made,  or 
entered  into,  and  no  further  or  other  step  was  taken  in  the  said  Court  of 
Bankruptcy  by  the  said  bankrupt,  until  the  said  fiat  issued  :  there  was 
no  enlargement  of  the  time  for  complying  with  the  said  summons,  and  in 
fact  no  enlargement  of  time  for  any  purpose  whatever.  The  bankrupt 
(except  as  hereinafter  appears)  did  not  pay  or  tender  or  ofiiBr  to  pay,  or 
*1 1 81  ^^  ^^^  manner  secure  or  compound  for,  *the  said  debt  of  149/. 
"*  4«.  or  any  part  thereof;  nor  did  he  at  any  time  enter  into,  nor 
has  he  at  any  time  entered  into,  any  bond  to  pay  such  sum  as  should  be 
recovered  in  any  action  brought  or  to  be  brought  for  the  recovery  of  the 
Said  debt  of  149Z.  4«.  or  any  part  thereof,  together  with  such  costs  as 
should  be  given  in  such  action,  or  any  bond  in  any  way  relating  to  the  said 
debt,  or  a  part  therof,  or  to  any  action  for  the  recovery  of  the  same,  or 
any  part  thereof;  nor  did  he  in  any  manner,  except  as  herein  appears, 
comply  with  the  provisions  of  the  said  statute. 

On  8th  February,  1844,  the  same  day  on  which  the  said  summons  was 
issued,  the  defendants  commenced  an  action  in  this  Court  against  the 
bankrupt  for  the  recovery  of  the  amount  of  the  said  bill  of  exchange,  and 
other  moneys  alleged  by  them  to  be  due  from  the  bankrupt.  An  appear- 
ance according  to  the  statute  was  entered  for  the  defendant  by  the 
plaintifis'  attorney ;  the  declaration  was  filed ;  and,  on  17th  February, 
1844,  notice  of  declaration  was  served. 

The  case  then  stated  a  correspondence,  in  which  the  attorney  for  the 
then  defendant,  being  urged  to  proceed  by  the  attorneys  for  the  then 
plaintifis,  proposed  (February  21st)  "  to  pay  the  amount  of  debt  and  costs 
by  instalments  of  50/.  per  week  until  the  whole  is  paid :"  and  the  attor- 
neys for  the  then  plaintifis  replied  (February  23d) : "  The  plaintiffs,  before 
proceedings  were  commenced,  offered  the  defendant  time  upon  security : 
they  decline  any  other  terms." 

On  29th  February,  1844,  the  bankrupt,  accompanied  by  the  then 
plaintiff*,  Mr.  Rhodes,  went  to  the  chambers  of  Messrs.  Millard  and 
'Adams  (the  attorneys  for  the  then  plaintiffs).  The  bankrupt,  Mr. 
•1 1 QT  "^^^*^^^»  ^^^  ^s  •attorney,  Mr.  Adams,  were  present.  The  bankrupt 
^  offiered  to  give  a  Judge's  order  for  the  amount  due  from  him  to 
Rhodes  k  Crucknell,  including  a  bill  of  55/.,  which  would  become  due  to 
them  on  the  following  Monday,  payable  by  instalments  of  60/.  per  week  i 

the  effect  of  such  admission,  and  that  such  attorney  subscribe  his  name  as  a  witness,  &€.,  and 
that  such  admission  be  made  in  the  form  of  the  annexed  schedule  (C). 


9  Adolphus  &  Ellis.   N.  S.  1J9 

aud  also  to  deposit  with  Rhodes  &  Crucknell  six  bills  of  exchange  which 
he  the  bankrupt  then  produced.  Nothing  was  said  by  either  party  about 
the  odd  money.  The  costs,  including  the  costs  in  bankruptcy,  were  to  be 
paid  down :  the  amount  of  the  costs  was  not  mentioned.  The  bankrupt 
delivered  the  six  bills  of  exchange  to  Mr.  Adams,  who  consulted  with 
his  client  Mr.  Rhodes  as  to  their  value.  Mr.  Adams  asked  the  bank- 
rupt whether  his  attorney,  Mr.  Davies,  was  aware  of  the  proposition  he 
the  bankrupt  had  made :  the  bankrupt  said  he  had  Mr.  Davies's  authority 
to  make  the  proposition.  Mr.  Rhodes,  in  the  presence  of  Mr.  Adams 
and  of  the  bankrupt,  agreed  to  accept  the  deposit  of  the  bills,  and 
agreed  to  the  terms  proposed.  The  bankrupt  asked  Mr.  Adams  whether 
the  bankruptcy  proceedings  would  be  stayed.  Mr.  Adams  replied  that 
of  course  the  bankruptcy  proceedings  went  for  nothing.  The  bankrupt 
gave  the  six  bills  to  Mr.  Adams  for  the  purpose  of  his  keeping  them  for 
his  clients,  Rhodes  k  Crucknell :  but;  Mr.  Adams  delivered  the  six  bills 
of  exchange  back  to  the  bankrupt,  and  said  that,  as  a  matter  of  pro- 
fessional etiquette,  he  wished  that  the  bills  should  be  delivered  to  him 
through  the  bankrupt's  attorneys,  Messrs.  Davies  &  Son,  and  let  Messrs. 
Davies  k  Son  send  him  the  bills.  Mr.  Rhodes  was  present  during  the 
whole  of  the  interview.  No  time  was  mentioned  when  the  bills  were  to 
be  sent  by  Davies  k  Son  to  Mr.  Adams.  The  bankrupt  took  the  six  bills 
on  the  same  day  to  his  attorneys,  Messrs.  *Davies  k  Son ;  and,  on  p^^o^ 
the  same  29th  February,  Davies  k  Son  received  the  bills  from  the  '- 
bankrupt. 

On  29th  February,  1844,  the  attorneys  for  the  then  plaintiffs 
wrote  to  Davies  k  Son,  the  attorneys  for  the  bankrupt :  "  The  plaintiffs 
will  agree  to  the  following  terms.  Six  bills  to  be  deposited  as  a  colla- 
teral security;  the  costs  to  be  paid  down,  including  the  summons  in 
bankruptcy.  A  Judge's  order  to  be  given  as  follows :  55/.  (being 
another  bill  due  next  Monday)  to  be  paid  on  this  day,  and  50Z.  every 
consecutive  Monday,  with  interest,  until  the  whole  be  paid.  If  you  will 
send  the  summons  this  afternoon  we  will  consent." 

And,  on  March  1st,  the  attorneys  for  the  then  plaintiffs  wrote  to 
Davies  k  Son : 

^*  We  enclose  costs,  which  it  will  be  better  to  agree  upon  ;  and  also  a 
copy  of  the  terms  of  the  proposed  order ;  and,  if  you  will  be  good 
enough  to  send  the  bills  to  the  Judge's  Chambers  to-morrow  morning  at 
the  return  of  the  summons,  we  will  give  the  consent,  and  the  matter  will 
be  completed.    Tours  truly,  Millard  k  Adams.*' 

**  On  payment  of  debt  and  costs  as  follows  : 

55/.  part  of  debt,  and  12{.  costs,  as  agreed,  on  Monday  next,  4th  March. 

£    8.     d. 
49    4    0 

Interest  on  149/.  4«.  from  4th  February  to  March  11,      0  14    8 

49  18     8,  fur- 
rher  part  of  debt,  on  Monday,  11th  March. 

o2 
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Interest  on  100/.,  from  11th  March  to   18th  1  50     1  11     on 

March,  la.  lid.  / 

Monday  the  18th  March  next. 

*0n  50/.  from  18th  March  to  25th,  l8,      -    £50    1     0, 
•I   residue  of  debt,  on  Monday,  25th  March  next. 

And,  in  default  of  any  one  payment  of  the  said  debt  and  costs,  the 
plaintiffs  to  have  judgment  and  execution,"  &c. 

The  attorneys  for  the  bankrupt  took  out  a  summons  (March  1st),  to 
obtain  a  Judge's  order  in  pursuance  of  the  agreement,  and,  on  March 
2d,  sent  the  following  letter  to  the  then  plaintiffs'  attorneys,  enclosing 
the  six  bills  of  exchange.  "  We  beg  to  enclose  you  summons  to  stay 
this  action.  We  have  filled  in  the  costs  at  12/.  We  enclose  you  also  the 
six  bills  of  exchange,  to  be  deposited  as  a  collateral  security  as  agreed ; 
and,  on  receiving  your  consent,  will  draw  up  the  order ;  and  the  defendant 
will  be  prepared,  we  believe,  to  pay  the  costs  on  Monday." 

The  Judge's  order  was  drawn  up,  and  handed  to  the  defendants,  on 
March  2d,  1844.  It  directed  "that,  upon  payment  of  the  debt  due 
from  the  defendant  to  the  plaintiffs  for  which  this  action  is  brought, 
together  with  12/.  costs,  to  be  paid  as  follows,  viz:  55/.  part  of  the  debt, 
and,  12/.  costs,  on  Monday  next  the  4th  March,  49/.  18«.  8d.  on  the  11th 
March,  and  50/.  1«.  lid.  on  the  15th  March,  and  50/.  1«.,  residue,  on 
25th  March,  1844,  all  further  proceedings  in  this  cause  be  stayed ;" 
in  case  of  default  made  in  payment  as  aforesaid,  plaintiff  to  be  at  liberty 
to  sign  final  judgment,  and  issue  execution  for  the  amount,  with 
costs,  &c. 

The  bankrupt  paid  55/.  and  49/.,  part  of  the  amount  mentioned  in  the 
order,  but  made  default  in  payment  of  the  other  parts :  whereupon  the 
defendants,  on  March  23d,  1844,  signed  final  judgment,  issued  a  fi.  fa. 
thA-eon,  and  delivered  the  same  to  the  Sheriff  of  Middlesex  with 
•1991  *^^^®c^^^^8  ^0  1®^T  ^04/.  11«. :  and  the  sheriff,  on  the  same  day, 
J  took  certain  goods  of  the  bankrupt  under  the  writ.  The  pro- 
ceedings in  the  Bankrupt  Court  were  instituted  by  the  now  defendants ; 
and  they  had  full  notice  of  them,  and  of  what  was  done  therein,  before 
and  at  the  time  of  the  executing  and  levying  of  the  execution.  The 
goods  remained  unsold  when  the  fiat  issued :  and  proceedings  were  had 
under  the  Interpleader  Act  before  Coleridge,  J.,  by  whom  the  present 
issue  was  directed. 

The  question  for  the  opinion  of  this  Court  was :  "  Whether  the  facts 
hereinbefore  stated  disclose  an  act  of  bankruptcy  by  the  said  bankrupt 
committed  before  the  levying  of  the  said  execution,  so  as  to  render  the 
same  invalid  as  against  the  plaintiff,  in  which  case  the  verdict  is  to  stand 
for  them :  If  not,  the  defendants  to  have  their  execution  satisfied 
thereout,  and  a  nonsuit  entered." 

The  points  for  argument  stated  on  behalf  of  the  plaintiflfe  were : 

"  That  the  defendants'  execution,  being  after  an  act  of  bankruptcy, 
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was  void  as  against  the  plaintiffs  as  assignees.  That  James  Bradshaw, 
the  bankrupt,  committed .  an  act  of  bankruptcy  by  not  admitting  all  the 
debt  on  the  15th  February,  1844,  but  omitting  a  portion  from  his  then 
admission.  That  he  subsequently  committed  an  act  of  bankruptcy  by 
not  arranging  to  the  satisfaction  of  the  defendants  for  the  sum  admitted. 
That  the  provisions  of  stat.  5  &  6  Vict.  c.  122,  s.  11,  and  the  following, 
were  not  complied  with  by  the  said  J.  B." 

On  a  former  day  of  the  term  (May  29th),  the  case  was  called  on,  and, 
the  plaintiffs'  counsel  being  absent, 

*Watsony{oT  the  defendants,  stated  the  argument  on  their  r^ioQ 
part  as  follows.  As  to  the  first  point :  Bradshaw  did  sign  an 
admission  within  the  meaning  of  stat.  5  &  6  Vict.  c.  122,  s.  17 :  sect.  16 
does  not  apply :  and  the  mere  omission  of  4«.  out  of  the  sum  of  149Z.  4^. 
was  not  such  a  refusal  to  admit  as  constitutes  an  act  of  bankruptcy  under 
sect.  13,  if  the  party  fails  to  pay  or  compound  within  the  time  there 
specified.  Nor  did  his  signing  an  admission  of  149L  amount  to  an 
admission  for  part  of  the  demand,  within  sect.  15.  The  form  of  such  an 
admission,  given  in  sched.  B.  No.  1  (referred  to  by  sect.  12  of  the 
statute),  is :  I  confess  that  I  am  indebted,  &c.,  ''  in  part  of  the  said  sum 
of  pounds,  that  is  to  say  in  the  sum  of  pounds."  But  the  vari- 
ance here  is  mere  mistake ;  as  if  the  party  had  made  his  admission  in 
Court,  and  the  clerk,  in  drawing  it  up,  had  left  out  the  4«.  As  to  the 
second  pouit :  Bradshaw  has,  within  fourteen  days  next  after  the  filing 
of  his  admission,  namely,  on  February  29th,  compounded  to  the  satis- 
faction of  his  creditors  the  now  defendants,  according  to  sect  14.  The 
six  bills  of  exchange  were  not  handed  over  on  that  day ;  but  the  arrange- 
ment was  complete ;  and  the  delivery  of  the  bills  was  postponed  only 
because  the  attorney  for  the  now  defendants  thought  it  consistent  with 
professional  etiquette  to  receive  them  from  Bradshaw's  attorneys  and 
not  from  himself.  A  suspension  like  this,  by  consent  of  the  creditor's 
agent,  cannot  make  the  debtor  a  bankrupt.  In  JEz  parte  Musgrove^  3 
Mont.  Deac.  &  De  Gex,  386,  in  the  Court  of  Review,  a  similar  point 
arose :  "  before  ^he  fourteen  days  had  elapsed"  (as  Bruce,  V.  C,  stated 
the  case  in  his  judgment),  "  and  while  the  law  allowed  the  trader  the 
power  of  *preventing  the  inchoate  act  of  bankruptcy  from  r#i24 
becoming  complete,  the  petitioning  creditors,  through  error,  took  ^ 
a  step,  whicfi,  at  the  very  least,  interposed  very  great  doubt,  embarrass- 
ment, and  difficulty  in  the  way  of  the  alleged  bankrupt  doing  what  the 
law  allowed  him  to  do,  for  preventing  an  act  of  bankruptcy  from  taking 
place:"  and  His  Honour  added:  "Without  therefore  saying,  whether, 
in  point  of  legal  strictness,  an  act  of  bankruptcy  has,  or  has  not,  in  fact 
been  committed  (a  point  on  which  I  entertain  an.  opinion),  and  without 
deciding  what  is  the  true  construction  of  the  6  G.  4,  c.  16,  s.  8, 1  think, 
considering  the  principles  by  which  the  Court  is  guided  in  exercising  its 
discretionary  jurisdiction  to  annul  fiats,  that  it  would  be  its  duty  to  annul 
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a  fiat,  which  might  be  issued  by  these  petitioning  creditors,  founded  upon 
such  an  act,  or  supposed  act,  of  bankruptcy."  If  the  assignees  hero 
could  succeed  because  the  fourteen  days  had  elapsed  before  the  arrange- 
ment with  the  creditors  was  quite  complete,  a  creditor,  having  once  com- 
menced proceedings  under  the  statute,  could  not  prevent  an  act  of 
bankruptcy  from  taking  place  even  if  he  wrote  a  letter  declaring  expressly 
that  he  wished  to  go  no  farther.  The  opinion  which  the  Vice  Chancellor 
forbore  to  state  in  terms  may  easily  be  conjectured.  [Lord  Denman, 
G.  J.  I  should  rather  think  it  must  'have  been  against  you.]  The 
principle  now  contended  for  has  been  recognised  in  cases  under  stat. 
1  &  2  Vict.  c.  110,  s.  8,  where  the  creditor  has  consented  to  the  suspen- 
sion of  a  payment  by  which  an  act  of  bankruptcy  would  have  been 
avoided :  JEx  parte  Budd^  1  Mont.  Deac.  &  De  Gex,  436 ;  Ex  parte 
ChattoUy  2  Mont.  Deac.  &  De  Gex,  401 ;  JSx  parte  Brown^  Mont,  k 
•1251  ^^^^^'  ^"^"^^  22^'  ^^^-  *[I^ord  Denman,  C.  J.  As  far  as  we  can 
form  an   opinion  without  hearing  the  other  side,  we  are  with 

you-] 

Willes  was  now  heard  for  the  plaintiffs.  First,  the  admission  here  (if 
any)  was  made  as  to  a  part  only  of  the  debt ;  and  therefore  Bradshaw 
should  have  proceeded  as  sect.  15  directs  in  such  a  case,  by  paying, 
securing,  or  compounding  for  the  part  admitted,  and  deposing  that 
he  had  a  good  defence  as  to  the  residue,  and  giving  a  bond  to  pay 
so  much  of  it  as  should  be  recovered  in  an  action.  [Patteson,  J.  The 
admission,  to  be  such  as  you  represent,  must  be  of  part,  as  part.  You 
cannot  seriously  argue  that  an  accidental  omission  of  49.  is  to  make  the 
provision  applicable  which  relates  to  an  admission  of  part.  '  Admitting 
part  is  intentionally  separating  that  part  from  the  rest.]  Perhaps  a 
fiat  issued  on  an  act  of  bankruptcy  grounded  on  such  a  mistake  as  this 
would  be  annulled  by  the  Court  of  Review ;  but  that  would  be  only  on 
grounds  of  equity,  which  the  bankrupt  might  allege,  but  a  creditor  could 
not.  In  Smith's  Merc.  Law,  519,(a)  B.  4,  c.  3,  s.  2,  acts  of  bankrupt- 
cy are  divided  into  two  classes ;  one  in  which  the  intent  is  material,  the 
other  in  which  it  is  not.  Here  the  act  is  of  the  latter  class.  It  depends 
on  the  express  words  of  stat.  5  &  6  Vict.  c.  122  :  and  the  question  is  not 
with  what  animus  things  have  been  done,  but  whether  the  facts  bring  the 
case  literally  within  the  statute.  And,  if  the  trader,  as  in  this  case,  has 
admitted  part  of  a  debt,  and  not  done  what  the  statute  (sect.  15)  directs 
as  to  the  residue,  the  Court  will  not  inquire  whether  the  residue  was 
large  or  small.  If  this  be  so,  there  was  an  act  of  bankruptcy  completed 
*1261  ^^  ^^^  attempt  at  arrangement,  *and  failure  on  February  21st  and 
23d.  At  all  events  an  act  of  bankruptcy  was  completed  on  March 
1st,  by  Bradshaw  not  having,  at  any  prior  time,  paid,  secured,  or  com- 
pounded for  the  admitted  demand.  It  is  answered  first,  that,  if  there  was 
a  default  in  this  respect,  Rhodes  &  Crucknell,  by  their  own  conduct,  waived 

[a)  4ih  ed.,  by  DowdesweU. 
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the  right  to  take  advantage  of  it.  But,  admitting  that  to  be  so,  and  that 
the  Court  of  Review  would  have  set  aside  a  fiat  issued  at  their  instance, 
as  contrary  to  good  faith,  their  waiver  cannot  preclude  other  creditors 
from  the  benefit  of  the  act  of  bankruptcy  ;  and  the  fiat  here  is  sued  out, 
not  by  them,  but  by  Cyrus  Jay.  Then,  however,  it  is  contended,  secondly, 
that,  even  if  the  waiver  by  Rhodes  &  Crucknell  is  not  kn  act  which  can 
affect  the  other  creditors,  there  was,  in  fact,  on  February  29th,  such  a 
compounding  as  will  satisfy  sect.  14.  But  what  then  took  place  was  only 
an  arrangement  for  something  to  be  done  afterwards.  The  Judge's  order 
was  not  given,  nor  the  bills  deposited,  till  the  2d  of  March,  more  than 
fourteen  days  after  the  filing  of  the  admission.  At  the  expiration  of  that 
time  it  was  uncertain  whether  the  order  would  be  given,  or  the  deposit 
made,  at  all.  There  was,  at  that  period,  if  ever,  a  complete  act  of  bank- 
ruptcy under  sect.  14.  There  could  not  be  a  conditional  act  of  bankruptcy. 
At  the  end  of  the  fourteen  days  Rhodes  &  Crucknell  were  entitled  to 
issue  a  fiat  within  two  months :  and,  even  if  they  were  debarred  from  it, 
other  creditors  were  not.  This  is  consistent  with  the  Vice  Chancellor's 
expressed  opinion  in  JEx  parte  Musgrove :  and  the  opinion  which  he 
forebore  to  express  on  the  point,  whether  or  not  an  act  of  bankruptcy 
had  been  committed,  seems  to  have  been  in  favour  of  the  present  plain- 
tiff:3.  At  least  he  did  not  pronounce  a  ^contrary  one,  though  rm-to^ 
it  would  at  once  have  decided  the  question  he  was  then  discussing. 
The  words  of  sect.  14  are  "if  any  such  trader"  "  shall  not,"  pay,  &c.,  "  the 
amount  of  such  demand,  or  secure  or  compound  for  the  same  to  the  satis- 
faction of  the  creditor."  "  Secure?  and  "  compound"  are  used  in  distinct 
senses,  and  answer  to  the  expressions  "  composition  or  security  for  such 
composition"  in  stat.  6  G.  4,  c.  16,  s.  133.  In  the  present  case  there 
was  neither  a  securing  nor  a  compounding.  Under  stat.  1  &  2  Vict,  c 
110,  s.  8  (which  enacts  that,  if  a  debtor,  after  certain  proceedings  and 
notice,  shall  not  within  twenty-one  days  pay  or  secure  or  compound  foi 
the  debt,  or  enter  into  a  bond,  to  be  approved  of  by  a  Commissioner  of 
the  Court  %f  Bankruptcy,  to  pay  such  sum  as  shall  be  recovered  in  an 
action  to  be  brought  for  the  same,  he  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  on  the  twenty-second  day  after  notice),  it  was  held, 
in  Ex  parte  Qoody^  1  Mont.  Deac.  &  De  Gex,  677,  that  an  act  of  bank- 
ruptcy was  committed  where  the  debtors  had  executed  a  bond  within 
twenty-one  days,  but  the  Commissioner's  approbation  had  not  been  given 
till  the  twenty-third  day.  In  Ex  parte  Brovm^  Mont.  &  Chitt.  177,  which 
turned  upon  the  same  clause,  it  was  held  that  non-payment  of  the  debt 
within  twenty-one  days  was  no  act  of  bankruptcy,  because  the  debtors 
had  signed  an  unconditional  agreement  to  convey  all  their  property  to 
the  creditors :  it  was  (as  said  in  the  judgment,  Mont.  4;  Chitt.  228)  "  an 
absolute  agreement  to  convey  all  the  property  they  had  in  the  world,  and 
to  ask  for  nothing  on  the  other  hand  in  return  but  a  release  on  condition 
VOL.  IX. — 11 
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they  gave  all  up."  Nothing  less  would  have  satisfied  that  clause,  or 
♦1 9fil  ^^  nieet  the  clause  now  in  question,  than  *such  an  absolute  security 
as  did  not  require  and  could  not  be  affected  by  any  subsequent 
act.  [Patteson,  J.  If  there  had  been  a  composition  deed,  with  an 
undertaking  to  pay  so  much  in  the  pound  at  some  time  after  the  fourteen 
days,  do  yon  say  that  that  would  not  have  been  a  composition  ?]  It  is  not 
necessary  to  contend  so.  But  the  agreement  must  be  such  that  the  cre- 
ditor is  satisfied  at  the  time,  and  nothing  further  remains  to  be  done  for 
that  purpose.     [Patteson,  J.     That  is  a  securing.] 

Watsonj  contri,  was  stopped  by  the  Court. 

Lord  DsNMAN,  G.  J.  I  have  heard  nothing  which  alters  my  first 
impression.  The  language  of  the  statute  is  very  simple.  Two  points 
arise :  first,  whether  Bradshaw  refused,  wholly  or  in  part,  the  admission 
mentioned  in  sect.  12;  and  I  think  he  clearly  did  not.  Secondly^ 
whether  he  compounded  within  fourteen  days  after  filing  the  admission : 
that  is,  whether  he,  within  that  time,  made  such  a  bargain  with  his  cre- 
ditors that  they  were  then  satisfied  by  what  they  hoped  to  obtain  after- 
wards.    On  this  also  I  think  the  defendants  are  entitled  to  succeed. 

Patteson,  J.  As  to  the  first  point :  I  cannot  be  persuaded  that  because 
a  party  has  omitted  four  shillings  in  his  admission  of  debt,  not  as  refu- 
sing to  int^lude  it,  but  accidentally,  an  act  of  bankruptcy  is  committed  if 
he  does  not  do  what  the  act  requires  of  persons  making  partial  admis- 
siotis.  To  establish  this,  I  think  (notwithstanding  the  form  in  the 
schedule(a) ),  it  must  be  distinctly  shown  that  he  really  intended  to  deny 
the  rest  of  the  debt.  As  to  the  other  point,  the  question  turns 
•1291  *®^^''r®fy  ^°  ^^®  transaction  which  took  place  on  the  29th  of 
February ;  the  abortive  attempt  at  negotiation  on  the  21st  was 
hardly  relied  upon.  It  may  be,  as  Mr.  Willes  has  argued,  that  Rhodes 
&  Crucknell  might  be  concluded  by  the  proceedings  of  the  29th,  and 
other  creditors  not :  I  do  not  say  how  this  might  be.  But,  on  the  29th, 
a  definitive  arrangement  took  place  between  Rhodes  &  Crucknell  and 
Bradshaw.  He  delivered  the  six  bills  of  exchange  to  them  oif  that  day ; 
but  they  were  handed  back  on  account  of  professional  etiquette.  That 
he  did  not  "  secure"  payment  of  the  debt  before  March  2d  may  be  true, 
if  the  Judge's  order  and  actual  delivery  of  the  bills  were  the  security. 
But,  as  to  compounding,  though  Mr.  Willes  says  that  that  means  the 
completing  of  an  arrangement,  I  do  not  see  why  such  a  construction 
must  be  adopted.  I  think  that,  under  the  statute,  compounding  is  an 
arranging  with  the  creditor  to  his  satisfaction.  If  there  is  a  binding 
arrangement  for  discharge  of  the  debt,  from  which  neither  party  can 
recede,  and  with  which  the  creditor  is  satisfied,  it  is  a  compounding, 
though  something  still  remains  to  be  done.  And  here  such  an  arrange- 
ment had  taken  place  on  the  29th  of  February.  Therefore  I  think  there 
was  no  act  of  bankruptcy  on  the  fifteenth  day  after  the  admission. 

a  Scbid.  B.  No  1.     Sclied.'C. 
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Williams,  J.  I  am  of  the  same  opinion.  The  omission  to  notice  the 
4«.  in  the  sum  of  149/.  4^.  did  not  amount  to  a  partial  admission  within 
the  meaning  of  the  statute.  I  think  the  admission  was  in  fact  meant  to 
comprehend  the  whole  debt.  As  to  the  second  point ;  sect.  14  requires 
that  the  debtor,  within  fourteen  days  after  filing  his  admission,  shall  pay 
or  tender  to  his  creditor  the  amount  of  the  debt,  "  or  secure  or  •com-  r#-i  qa 
pound  for  the  same'*  to  his  satisfaction.  To  ''pay"  is  a  requisi- 
tion which  every  one  understands :  to  ''  secure*'  implies,  as  my  brother 
Patteson  puts  it,  the  actual  giving  of  a  security.  Then,  as  three  terms 
are  presented  in  the  clause,  why  should  not  the  third,  ''compounding," 
mean  an  entering  into  stipulations  with  the  creditors  which  they  are 
satisfied  with  at  the  time?  And  here  that  was  done  on  the  29th  of 
February.  Judgment  for  defendants. 


FROST  V.  LLOYD  and  GARNER.     June  2. 

Avowry  stated  that  plaintiff  was  an  inhabitant  and  reaiant  within  a  manor,  which  had  an  imme- 
morial court  leet,  to  which  he  owed  suit  and  service ;  that  the  jury  of  the  court  was  sworn, 
according  to  the  immemorial  custom  of  the  manor,  to  examine  weights  and  measures  within 
the  manor ;  that  they  proceeded  to  do  so,  but  plaintiff,  while  they  were  so  proceeding, 
"  knowingly  and  unlawfully  obstructed  the  said  jurors  in  such  examination;*'  that  the  ob- 
struction was  presented,  and  plaintiff  amerced,  and  defendant,  as  bailiff,  in  execution  of  a 
warrant,  &c.,  to  collect  the  amercement,  took  plaintiff's  goods  as  a  distress. 

On  special  demurrer,  Held: 

That  the  nature  of  the  act  of  obstruction  ought  to  have  been  more  specifically  stated ;  and  the 
avowry  was  therefore  bad,  as  the  presentment  was  not  a  suflScient  answer  in  an  action  of 
replevin,  without  a  direct  averment  that  the  fact  presented  took  place. 

Replevin  for  taking,  in  a  dwelling  house,  certain  goods  and  chattels 
of  plaintiff. 

Avowry  by  Lloyd,  and  cognizance  by  Gamer  as  his  bailiff  and  servant. 
That  the  place  in  which,  &c.,  now  lies,  and  for  time  immemorial  hath 
lain,  within  the  manor  of  Clerkenwell,  otherwise  called  St.  John's  Clerken- 
well,  in  Middlesex.  That  one  John  Hassard  Short  and  one  William 
Hood  were  respectively  seised  in  their  demesne,  as  of  fee,  of  and  in  one 
undivided  part  of  the  nianor :  that  Hood  died  so  seised,  having  devised 
his  moiety  to  the  use  of  George  Best  and  Robert  Arnold  Wainewright, 
their  executors,  administrators  and  assigns,  for  the  life  of  Thomas 
Jacomb,  who  is  still  living ;  and  that  they  became  seised  of  Hood's 
moiety,  accordingly,  upon  his  death.  That  Short  and  Hood,  while 
*they  were  so  seised,  and  all  those  whose  estate  they  had  withifi  r^-iq-i 
the  manor,  always  from  time  whereof,  &c.,  and  Short,  Best  and 
Wainewright,  from  the  death  of  Hood  always  hitherto,  have  had  and 
have  held,  and  have  been  used  and  accustomed,  and  of  right  ought,  to 
have  and  hold  a  court  leet  and  view  of  frankpledge  within  the  manor, 
once  in  every  year,  (that  is  to  say)  on  the  feast  of  the  Ascension  in  each 
and  every  year,  of  all  the  inhabitants  and  resiants  within  the  said  manor, 
as  to  the  said  manor  with*the  appurtenances  belonging  and  appertaining 
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That,  at  the  time  of  the  holding  of  the  Court,  and  of  the  ctjmmitting  of 
the  obstruction  by  plaintiff  hereinafter  next  mentioned,  and  thence  until 
and  at  the  time  of  the  making  of  the  presentment  hereinafter  next  men- 
tioned, plaintiff  was  an  inhabitant  and  resiant  within  the  manor,  and 
owing  suit  and  service  to  the  said  Court :  that,  before  the  said  time  when 
&c.,  and  during  the  lifetime  of  Thomas  Jacomb,  (to  wit)  on  16th  May, 
1844,  the  said  day  being  the  day  of  the  Feast  of  the  Ascension  aforesaid, 
the  said  court  leet  was  in  due  manner,  and  according  to  the  custom  of 
the  said  manor,  held  within  and  for  the  manor,  before  Henry  Edward 
Kendall,  Esq.,  then  being  one  of  the  stewards  of  the  said  manor,  and 
Richard  Bacon,  gentleman,  then  being  deputy  steward  of  the  manor: 
and  that  the  said  Kendall  and  one  John  Wainewright^;  then  were  the 
joint  stewards  of  the  said  manor  in  that  behalf  duly  appointed  by  Short, 
Best  and  R.  A.  Wainewright ;  and  that  Bacon  then  was  the  deputy  steward 
of  the  manor  in  that  behalf,  duly  appointed  by  John  Wainewright ;  and 
that  the  said  Court  was  then,  according  to  the  usage  and  custom  of  the 
said  manor,  in  due  form  of  law  adjourned :  and  the  said  jurors,  (that  is 
•1^21  *^  ®*y)  Edmund  *Boulter,  &c.  (naming  twenty-six),  having  been 

■^  then,  and  at  and  during  the  said  court,  and  before  the  said  ad- 
journment thereof,  duly  charged  and  sworn  as  a  jury  for  the  said  manor 
to  enquire  and  make  diie  presentment  of  all  such  matters  and  things  as 
should  be  given  them  in  charge,  and  particularly,  according  to  the  usage 
and  custom  of  the  said  manor  from  time  immemorial,  to  examine  weights 
and  measures  used  within  the  said  manor,  and  see  that  they  were  just  and 
according  to  the  legal  standards  in  that  behalf,  then  had  a  day  given 
them,  according  to  the  usage  and  custom  of  the  said  manor,  to  bring  in 
their  presentments  upon  the  matters  aforesaid  until  29th  August,  1844, 
being  the  day  to  which  the  said  court  was  so  adjourned :  that  the  said 
jurors,  so  charged  and  sworn  as  aforesaid,  did,  after  the  holding  of  the 
said  last  mentioned  court,  and  before  the  day  to  which  the  same  was 
adjourned  as  aforesaid,  proceed,  according  to  the  usage  and  custom  of  the 
said  manor  from  time  immemorial  used  within  the  manor,  to  examinci 
within  the  said  manor,  the  said  weights  and  measures  used  within  the 
manor  ;  and  that  plaintiff,  not  regarding  his  duty  in  that  behalf,  but  con- 
triving and  intending  to  prevent  the  due  examination,  according  to  the 
said  custom,  of  the  said  weights  and  measures,  afterwards,  and  while 
ih^  said  Jurors  were  proceeditig  as  aforesaid  in  their  examination  of  the 
said  weights  and  measures,  according  to  the  said  custom,  to  wit,  on  27th 
June,  1844,  within  the  said  manor,  and  within  the  jurisdiction  of  the 
said  Court,  knowingly  and  unlawfvJly  obstructed  the  said  jurors  in  such 
examination:  that  thereupon,  afterwards  and  before  the  said  time  when, 
&c.,  at  the  said  court  duly  holden  by  such  adjournment  as  aforesaid,  on  the 
^  _   said  29th  August,  1844,  *before  the  said  John  Wainewright,  then 

^  being  one  of  the  said  stewards  of  the  said  manor,  and  Andrew  Van 
Sandaii,  gentleman,  then  being  the  deputy  steward  of  the  said  manor,  duly 


9  Adolphus  &  Ellis.   N.  S.  133 

appointed,  &c.,  it  was  presented  by  the  oaths  of  the  said  Edmund  Boulter, 
&c.,  twenty-three  free  and  lawful  men  of  the  said  jury  inhabiting  and 
residing  within  the  said  manor,  and  duly  charged  and  sworn  by  the  said 
Court  as  aforesaid,  to  present  such  things  as  were  presentable  at  the 
said  Court,  that  the  said  plaintiff  obstructed  the  said  jury  in  the  execu- 
tion of  the  duties  of  the  said  jury  in  examining  the  weights  and  measures 
within  the  said  manor,  according  to  the  custom  of  the  said  manor :  wliere- 
upon  it  was  considered,  by  the  said  Court,  that  plaintiff  should  be  amerced, 
and  plaintiff  was  then  duly  amerced  by  the  said  Court,  for  his  said  obstruc- 
tion, in  the  sum  of  821, ;  which  said  amercement,  &c. :  averment  that  it 
was  duly  affeered  to  32/. :  all  which  said  matters,  done  at  the  said  Court, 
4c.,  by  the  record,  &c.,  more  fully,  &c.,  appear:  of  all  which  pre- 
mises plaintiff  afterwards,  and  before  the  said  time  when,  &c.,  to  wit,  on, 
&c.,  had  notice,  and  was  then  required  by  defendant  Lloyd,  who  was 
then  and  ever  since  hath  been  bailiff  of  Short,  Best,  and  R.  A.  Waine- 
wright,  of  their  manor  aforesaid,  to  pay  the  said  82/. ;  which  plaintiff 
refused  to  do  :  and,  because  the  said  amercement,  at  the  said  time  when, 
&c.,  remained  wholly  due  and  unpaid,  defendant  Lloyd^  then  being  such 
bailiff,  &c.,  and  as  such  bailiff,  acting  by  viftue  and  in  execution  of  a 
certain  warrant  to  him  directed,  made,  signed  and  sealed  before  the 
said  time  when,  &c.,  to  wit,  on  10th  December,  1844,  by  the  said  H.  E. 
Kendall  and  J.  Wainewright,  then  being  the  stewards  of  the  j-^^..  ^^ 
*  Court  and  manor  aforesaid,  whereby  defendant  Lloyd  was,  among  *- 
other  things,  willed  and  required  by  the  same  stewards  to  collect  aritl 
gather  the  said  sum  of  32/.  for  the  amercement  aforesaid,  and,  in  care 
of  refusal  of  payment,  to  levy  the  same  upon  the  goods  and  chattels  of 
plaintiff,  well  avows,  and  Gamer,  as  bailiff  and  servant  of  Lloyd,  woil 
acknowledges,  the  taking,  &c. ;  in  the  name  of  a  distress  for  the  32/.,  &c. 
Demurrer,  assigning  for  cause  (f^mong  others),(a)  that  the  act  of 
obstruction,  committed  by  plaintiff,  is  not  stated  in  the  said  avowry 
and  cognizance  with  sufficient  or  any  certainty,  and  it  does  not  appear 
whose  weights  or  measures^  or  what  weights  and  measures,  the  plaintiff 
obstructed  the  jurors  in  examining,  or  in  what  manner  he  obstructed  the 
jurors  ;  ^nd  the  statement  in  the  said  avowry  and  cognizance,  that  the 
plaintiff  obstructed  the  said  jurors,  is  not  a  statement  of  any  fact,  or 
of  any  act  committed  by  the  plaintiff,  but  is  the  statement  of  the 
opinion  of  the  said  jurors,  or  of  the  defendants ;  and  plaintiff  cannot  tell 
what  defendants  intend  to  prove  under  the  said  allegation,  and  does  not 
know  how  to  answer  the  same.  And  that  it  does  not  appear  that  the 
said  supposed  offence  of  plaintiff  was  committed  with  force  and  arms,  or 
against  the  peace  of  our  Lady  the  Queen,  or  that  the  same  was,  to  the 
common  nuisance  or  annoyance  of  the  inhabitants  of  the  leet,  or  was  any 
nuisance  or  annoyance.     And  that  the  presentment  of  the  said  jurors 

(a)  The  Court  decided  only  on  the  objection  mentioned  in  the  text.    The  pleadings,  except 
io  far  IB  relatea  to  that  objection,  are  not  fully  set  out. 
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was  and  is  wholly  insufficient  to  warrant  the  said  amercement,  inasmuch 
*i  ^f^i  ^  ^^  ^^^^  ^^^  appear  thereby  on  what  *day  or  at  what  place,  or 
-'  in  what  manner,  the  plaintiff  obstructed  the  said  jury  ;  and  it 
does  not  thereby  appear  that  the  said  obstruction  was  within  the  said 
manor,  or  within  the  jurisdiction  of  the  said  court  leet,  or  that  it  was 
unlawful  or  with  force  and  arms,  or  against  the  peace  of  our  Lady  the 
Queen,  or  that  it  was  a  nuisance  or  annoyance  to  the  inhabitants  of 
the  said  leet,  or  to  the  said  jurors,  or  to  any  person  or  persons:  and 
also  that  it  does  not  appear,  in  or  by  the  said  avowry  and  cognizance, 
that  the  obstruction  presented  by  the  said  jurors,  and  the  obstruction 
which  the  plaintiff  is  therein  alleged  to  have  committed,  were  or  are  the 
same ;  and  also  for  that  it  does  not  appear  that  the  said  warrant  sets 
forth  with  sufficient  or  any  certainty  the  cause  for  taking  the  said  goods. 

Peacock  appeared  for  the  plaintiff:  but  the  Court  called  on 

Ckasby^  contrd..  The  ordinary  form  of  presentment  has  been  fol- 
lowed :  The  precedent  in  2  Scriv.  Cop.,  Appendix  1166,  1167  (4th  ed.) 
is  not  more  full.  The  plaintiff  owes  suit  and  service,  and  must  be  pre- 
sumed to  have  iflen  present  at  the  time  when  the  jury  were  charged :  his 
offence  is  in  the  nature  of  a  contempt.  It  would  be  impossible,  in  many 
cases,  to  describe  the  obstruction  correctly ;  it  might  be  by  gesture  or 
word  of  mouth.  The  plaintiff  here  could  have  traversed  the  finding. 
[Patteson,  J.-  The  objection  is  rather  to  the  averment  of  the  fact  in 
the  avowry  than  to  that  in  the  presentment.  There  must  have  been  some 
evidence,  which  would  show  the  particular  fact.]  The  result  may  be 
•1  ^fil  •^^®''®^»  •without  the  evidence.  [Lord  Denman,  C.  J.  Perhaps, 
J  if  you  could  rely  on  the  presentment,  this  would  be  enough :  but 
you  are  compelled  to  aver  the  fact  independently.]  That  is  certainly  so, 
as  this  is  an  action  of  replevin :  it  would  be  otherwise  in  trespass  ;(a) 
Willcock  V.  Windsor^  3  B.  &  Ad.  43.  In  Moore  v.  Wicker^  Andr.  47 
(cited  in  the  preceding  case),  the  record  showed  only  that  the  defendant 
did  ^^  obstruct  the  jurors*'  '^  from  entering  into  his  shop  :  "  and  no  objec- 
tion was  taken  to  this. 

Lord  Denman,  C.  J.  We  think  that  the  avowry  ought  to  show 
some  specific  act  of  obstructing  the  jury  in  the  discharge  of  their  duty. 
The  obstruction  might  be  effected  by  deterring  them,  as  well  as  by 
the  use  of  material  force :  hut  it  ought  to  appear  in  what  way  it  was 
effected. 

Patteson,  J.  Mr.  CleaAy  admits  that,  in  this  action,  the  present* 
ment  does  not  of  itself  furnish  a  defence,  but  that  the  avowry  must 
go  farther,  and  show  some  fact  authorizing  the  taking  and  detaining. 
What  fact  is  shown  ?  That  the  plaintiff  "  obstructed"  the  jury.  Surely 
the  avowry  must  go  beyond  so  very  general  an  allegation. 

Williams,  J.  Suppose  an  issue  taken  on  the  allegation,  ipsissimis 
verbis :  would  it  not  be  very  difficult  to  inquire  into  the  general  fact  of 

(a)  See  2  Scriv.  Cop.  Fart  III.  ch.  22,  p.  709,  (4th  edit.) 
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obstractioQ  or  no  obstruction  ?  Supposing  there  was  no  obstruction  by 
*force,  but  an  act  practically  amounting  to  a  clear  obstruction,  r*l37 
why  should  not  that  act  be  stated  ?  ^ 

Judgment  for  plaintiff. 
Clea$by  then  obtained  leave  to  amend. 


WILKINSON  V.  GASTON.    June  2. 

I>Mlaration  alleged  that,  to  wit,  on  the  15th  Ortober,  in  consideration  that  plaintifT,  at  defend- 
ant's request,  would  enter  defendant's  service,  and  serve  him  for  a  certain  time,  to  wit,/mi 
the  day  and  year  aforesaid,  to  wit,  till  the  service  should  be  determined,  to  wit,  by  reasona- 
ble notice  in  that  behalf  on  either  side,  for  a  salary  named,  defendant  promised  plaintiff  to 
retain  and  employ  him  on  the  terms  aforesaid,  and  pay  him  such  salary,  and  continue  him  in 
such  service  until  such  service  should  be  determined  as  aforesaid,  lo  wit,  by  reasonable  notice 
(as  before):  that  plaintiff,  to  wit^  on  the  day  and  year  nforeiaid,  entered  the  service  of  defend- 
ant on  the  terms  aforesaid,  and  had  always,  from  the  commencement  thereof  hitherto,  been 
ready  and  willing  to  remain  and  continue  in  the  service,  &.c.,  aod  during  all  that  time  ten- 
dered and  offered  himself  to  serve  defendant  in  such  service,  &c.,  of  all  which  defendant 
during  all  that  time  had  notice :  yet  defendant  did  not  nor  could  continue  plaintiff  in  his  sakf 
service,  but,  on  the  contrary  thereof,  to  wit,  on  the  game  day  and  yeal^foretaid,  refused  to 
sofler  plaintiff  to  continue  any  longer  in  the  said  service,  and  discharged  plamtiff  therefrom, 
without  any  previous  notice  in  that  behalf,  and  without  any  reasonable  or  probable  cauae  in 
that  behalf,  and  had,  thence  hitherto,  refused  any  longer  to  retain  plaintiff  in  his  said  service. 

On  special  demurrer,  Held : 

1.  That  the  word  from  was,  on  this  record,  to  be  taken  as  including  the  15th  October  within 
the  time  of  service  contracted  for;  and  it  could  not  therefore  be  objected  that  defendant 
appeared  to  have  discharged  plaintiff  from  the  service  before  its  commencement. 

2.  That  the  declaration  was  not  double  for  averring  plaintiff's  willingness  to  serve  aa  well  aa 
his  tender;  snd  that  issue  might  have  been  taken  on  the  tender  alone. 

3.  That  the  declaration  was  not  bad  for  want  of  an  allegation  that  plaintifl*had  given  no  notice 
to  determine  the  service,  there  being  an  averment  that  he  always  was  willing  to  serve  and 
continually  tendered  himself  to  do  so,  of  which  defendant  had  notice. 

Assumpsit.  The  declaration  alleged  that  heretofore,  ^'  to  wit,  on  the 
15th  day  of  October  in  the  year  of  our  Lord,  1845,"  in  consideration 
that  plaintiff,  at  the  request  of  defendant,  would  enter  into  the  employ 
and  service  of  defendant,  to  wit  in  the  capacity  of  secretary,  and  serve 
him  in  that  capacity  for  a  certain  time  then  understood  and  agreed  upon 
between  them,  to  wit  from  the  day  and  year  aforesaid,  to  wit  until  the- 
*8aid  service  should  be  determined,  to  wit  by  due  and  reasonable  r+ioc 
notice  in  that  behalf  on  either  side,  at  and  for  certain  reasonable 
salary  and  wages,  to  wit  at  the  rate  of  to  wit  252.  per  month  throughout 
the  year,  defendant  undertook  and  then  promised  plaintiff  to  retain  and 
employ  him  in  the  capacity  aforesaid,  upon  the  terms  aforesaid,  and 
that  defendant  would  pay  plaintiff  the  salary  and  wages  aforesaid,  and 
continue  him  in  such  service  and  employ  until  such  service  and  employ 
should  be  determined  as  aforesaid,  to  wit  by  due  and  reasonable  notice 
in  that  behalf  as  aforesaid :  That,  although  he,  confiding,  &;c.,  did  after- 
wards, to  wit  on  the  day  and  year  aforesaid,  &;c.,  enter  into  the  said 
employ  and  service  of  defendant  in  the  capacity  aforesaid,  and  on  the 
terms  aforesaid,  and  hath  always,  from  the  commencement  thereof 
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hitherto,  been  ready  and  willing  to  remain  and  continue  in  the  said  ser- 
vice, &c.,  of  defendant  in  the  capacity  aforesaid ;  and  on  the  terms 
aforesaid,  and  during  all  that  time  tendered  and  offered  himself  to  serve 
defendant  in  such  service,  &c.,  and  in  such  capacity  and  upon  the  terms 
aforesaid ;  of  all  which  defendant  during  all  that  time  had  notice :  yet 
defendant  did  not  nor  would  continue  plaintiff  in  his  said  service  and 
employ,  in  manner  aforesaid,  and  according  to  his  said  promise ;  but,  on 
the  contrary  thereof,  afterwards,  to  wit  on  the  same  day  and  year  afore- 
said, refused  to  suffer  plaintiff  to  continue  any  longer  in  the  said  service, 
&c.,  and  wrongfully  discharged  plaintiff  therefrom,  without  any  previous 
notice  whatever  in  that  behalf,  and  without  any  reasonable  or  probable 
cause  whatever  in  that  behalf,  and  hath  thence  hitherto  wholly  neglected 
and  refused  any  longer  to  retain  plaintiff  in  his  said  service,  Ac. :  By 
means  whereof,  &c.,  (damage  averred). 
*1391       ^Demurrer,  assigning  for  causes,  that,  if  the  various  allegation? 

■■  in  the  setting  out  of  the  contract  severally  preceded  by  the  words 
**  to  wit"  are  to  be  considered  as  immaterial,  then  the  contract  is  not  set 
out  with  sufficient  certainty :  but,  if  they  are  considered  as  material,  then 
the  count  is  open  to  the  following  objections ;  First,  it  is  not  shown,  with 
sufficient  certainty,  that  the  alleged  breach  by  discharging  plaintiff  took 
place  after  the  period  of  service  commenced,  inasmuch  as  the  period  of 
service  was  from  the  15th  October,  1845,  which  word  "  from"  is  exclusive 
of  the  last  mentioned  day,  and  the  alleged  discharge  may  have  taken 
place  on  the  last  mentioned  day ;  and,  secondly,  that  the  day  on  which 
plaintiff  is  alleged  to  have  entered  into  the  service  and  the  day  on  which 
defendant  is  alleged  to  have  discharged  him,  respectively,  ought  to  have 
been  days  consistent  with  the  contract,  and  they  are  respectively  days 
which  elapsed  before  the  commencement  of  the  period  of  service :  And 
also  that  the  discharge  is  the  only  breach  alleged  to  have  taken  place 
without  notice,  which  discharge  does  not  appear  to  have  been  after  the 
commencement  of  the  period  of  service ;  and  that  the  subsequent  refusal 
to  employ  is  not  properly  alleged  to  have  been  without  notice :  and  it  is 
uncertain  what  is  the  meaning  of  the  expression  ^^  without  any  previous 
notice  whatever  in  that  behalf,"  which  expression,  as  inserted  in  the 
count,  means  most  naturally  without  any  previous  notice  of  the  intended 
discharge,  a  meaning  not  sufficient  to  sustain  the  breach,  because  the 
service  would  have  been  equally  determined  by  a  notice  given  by  plaintiff, 
and,  if  plaintiff  did  give  such  notice,  the  service  was  determined  notwith- 
standing any  subsequent  desire  on  his  part  to  continue  it;  and  that 
*1401   *^^^  count  ought  to  have  alleged  with  greater  certainty  that  plain- 

•^  tiff  gave  no  notice ;  and  that  the  count  should  also  have  alleged 
with  greater  certainty  that  the  refusal  to  employ  subsequent  to  the 
alleged  discharge  was  without  previous  notice  by  either  party :  And, 
also,  that  it  is  double  to  aver  both  that  plaintiff  was  ready  and  willing, 
and  that  he  tendered  and  offered,  to  serve :  And,  also,  that  the  allegation 
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of  the  tender  and  offer  ought  nol  to  have  been  used  over  and  above  the 
allegation  of  readiness  and  willingness,  because  it  tends  to  embarrass  the 
defendant  in  his  pleading. 

PaMetfy  for  the  defendant.  '  First,  the  declaration  states  that  the 
plaintiff  was  discharged  ^^  on  the  same  day  and  year  aforesaid/'  that  is  15th 
October  1845.  As  these  words  follow  the  words  "on  the  contrary 
thereof,"  they  narrow  the  breach,  which  therefore  cannot  be  taken  as 
simply  averring  that  the  defendant  did  not  "  continue  the  plaintiff  in  his 
said  service  and  employ,  in  manner  aforesaid,  and  according  to  his  said 
promise ;"  Marris  v.  Mantle,  3  T.  R.  307 ;  JSdge  v.  Pemberton,  12  M.  & 
W.  187.  Now  both  the  day  averred  in  the  breach,  and  the  15th  October, 
to  which  that  averment  refers,  are  laid  with  a  "  to  wit ;"  but,  where  the 
time  is  material,  the  averment  of  time,  though  under  a  "to  wit,"  is 
binding ;  Rifig  v.  Roxbrough,  2  C.  &  J.  418 ;  S.  C.  Tyrwh.  468.  It 
appears  then  that  the  plaintiff  was  discharged  on  15th  October.  But 
his  service  had  not  then  commenced  according*  to  the  contract:  for 
it  was  to  run  "from  the  day  and  year  aforesaid;"  and  "from"  or 
"after"  excludes  the  day  itself ;  Clayton's  Ca$e^  5  Rep.  1  a,  (where 
*NorrU  v.  The  Hundred  of  Q-awtry,  Hob.  139  (5th  ed.),  is  referred  -^^  ^ 
to) ;  Thmas  v.  Popham,  2  Dyer,  218  b,  S.C.  {Anonymous),  Moore,  ^ 
40,  pi.  128 ;  Bowling  v.  FoxaU,  1  Ball  &  B.  193.  So  the  word  "until"  is 
exclusive ;  Wicker  v.  Norris,  Ca.  K.  B.  temp.  Hardw.  116.  So,  in  a 
description  of  a  road,  "to"  indicates  a  terminus  excluding  the  road 
itself;  Holsey^s  Case,  Latch,  183.  The  rule  must  be  definite  and 
uniform,  if  the  law  is  to  be  a  science.  [Williams,  J.  Rex  v.  GamUn- 
gay,  3  T.  R.  513,(a)  agrees  with  Halseys  Case,  Latch,  188.]  The 
doctrine  as  to  time  is  found  in  20  Vin.  Abr.  268,  tit.  Time  (A)  pi.  16 ; 
and  the  decision  in  Lester  v.  Garland,  15  Ves.  248,  was  the  same  way. 
[Williams,  J.  Independently  of  authority,  do  you  understand  how 
there  is  to  be  such  a  fixed  rule  as  you  contend  for  ?  In  Hardy  v.  RyU, 
9  B.  &  C.  603,  if  there  was  less  science  than  in  the  other  cases,  a  little 
more  sense  was  imported  into  the  law.]  The  modem  principle  appears 
to  be  that  the  day  is  to  be  excluded  ;  Mercer  v.  Ogilvie,  cited  in  Lester  v. 
Garland,  15  Ves.  254 ;  Webb  v.  Fairmaner,  8  M.  A;  W.  473,  477  ;(6) 
Qorst  V.  Lowndes,  11  Sim.  434.  On  the  other  side,  Pugh  v.  Duke  of 
Leeds,  2  Cowp.  714,  may  be  relied  on.  The  general  principle  there,  that 
the  intention  of  the  parties,  to  be  collected  from  the  whole  of  the  instru- 
ment, is  to  be  the  guide,  cannot  be  disputed.  That  doctrine  is  explained 
by  Kent,  in  his  Commentaries,  vol.  4,  p.  95,  note  (6)  (5th  ed.)  He  says, 
*'  It  was  the  old  rule  that  a  lease  commencing  from  the  day  of  the  date,  or 
from  the  dctte,  began  to  operate  the  day  after  the  date.  Co.  *Litt.  _^^  .  ^ . 
46  b.  But  this  rule  was  afterwards  shaken,  and  from  the  date,  ^ 
or,  from  the  day  of  the  date,  may  be  either  inclusive  or  exclusive  of  thai 

(a)  But  see  as  to  this  case,  Re*  v.  Knight,  7  B.  &  C.  413. 
ib)  Sec  EuMiell  v.  Ledtam,  14  M.  &  W.  574,  582. 
YOL.  IX. — 12  H  2 
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day,  according  to  the  context  or  subject  matter,  and  the  courts  will  con* 
strue  the  words  so  as  to  effectuate  the  deeds  of  parties  and  not  destroy 
them."  He  then  cites  Puffh  v.  Duke  of  LeedSj  and  he  adds:  "There 
is  no  general  rule  on  the  subject,  and  in  computing  time  from  an  act  or 
an  event,  the  day  is  to  be  inclusive  or  exclusive,  according  to  the  reason 
of  the  thing,  and  the  circumstances  of  the  case."  And,  after  referring 
to  Lester  v.  Garland^  he  says :  "  The  tendency  of  the  recent  English 
decisions  is  to  exclude  the  day  of  the  act,  unless  some  special  reason 
renders  it  necessary  to  reckon  it  inclusive."  He  remarks  that,  in  Blake 
V.  Orotvninshield,  9  New  Hampsh.  Rep.  304,  "  it  was  truly  observed" 
"that  it  would  be  very  difficult' to  deduce  from  the  cases  a  general  rule. 
But,"  he  says,  "  ordinarily,  the  day  of  a  demise  is  inclusive,  and  to 
be  considered  in  computing  the  time  of  its  commencement  and  termina- 
tion. The  reason  is  that  this  construction  is  here  used,  not  by  way  of 
computatioUj  but  of  passing  an  interest ;  and  when  there  is  nothing  else 
to  guide  the  construction,  that  one  is  assumed  which  is  most  beneficial  to 
him  in  whose  favour  the  instrument  is  made,  and  an  immediate  interest 
passes."  In  a  case  decided  in  Massachusetts,  Bigeloww,  Wilson^  1  Pick- 
ering, 485,  495,  Pugh  v.  Duke  of  Leeds  is  also  commented  on,  and  it 
is  laid  down  that  the  exception  to  the  general  rule  takes  effect  only 
where  the  meaning  of  parties  is  perfectly  clear.  Secondly,  the  declara- 
tion here  alleges,  by  way  of  showing  a  performance  of  the  condition 
•ij.^1  precedent  •that  the  plaintiff  was  ready  and  willing  to  remain  in 
^  the  service,  and  also  that  he  tendered  and  offered  himself  to  serve. 
Such  averments  create  duplicity  :  and  this  appears  to  have  been  the 
opinion  of  Maule,  J.,  in  Jackson  v.  Allaway^  6  M.  &  G.  942,  950. 
Thirdly,  there  ought  to  have  been  an  averment  that  the  plaintiff  had 
given  no  notice  to  determine  the  service :  the  allegation  that  the  defendant 
had  discharged  him  without  reasonable  notice  "in  that  behalf"  means 
only  notice  of  the  discharge ;  that  is  notice  by  the  defendant. 

Peacock^  contrd,.  First,  the  consideration  is,  in  effect,  that  the  plain- 
tiff wQuld  enter  into  the  service  of  the  defendant  on  the  15th  of  October : 
and  the  service  is  to  be  from  that  day ;  that  is,  not  from  the  expiration 
of  the  day,  but  from  the  entering  into  the  service.  The  intention  of  the 
parties  is  clear :  and,  that  being  so,  the  principle  admitted  on  the  other 
side  is  applicable.  The  declaration  shows  that  the  plaintiff  had  entered 
before  he  was  dismissed.  But  even  if  the  argument  on  the  other  side 
were  correct,  it  would  be  applicable  only  to  the  day  of  the  actual  dis- 
charge ;  whereas  the  declaration  shows  a  breach  continuing  to  the  com- 
mencement of  the  action.  Secondly,  the  plaintiff  was  boun  ^  not  only 
to  show  that  he  was  willing  to  serve,  but  that  he  actually  offered  to  do 
so.  Jackson  v.  Allaway^  6  M.  &  G.  942,  950,  was  decided  on  the  ground 
that,  under  the  contract  there  declared  upon,  the  tender  was  unnecessary, 
so  far  as  the  allegation  of  it  meant  more  than  an  allegation  of  willingness : 
for  there  it  was  the  duty  of  the  defendant  to  apply  for  the   goods. 
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The  present  case  more  *nearly  resembles  that  of  a  declaration  on  r^-i  ^j 
a  breach  of  promise  of  marriage,  where  a  request  should  be 
averred.     Thirdly,  the  plaintiff  was  not  bound  to  negative  the  notice  bj 
him.     If  there  was  such  notice  the  defendant  should  have  shown  it , 
Kingsbury  v.  Collins^  4  Bing.  202. 

Pcuhley^  in  reply.  First,  the  authorities  before  cited  show  that  the 
breach  is  narrowed  to  the  act  of  discharging,  which  determined  the  con- 
tract :  the  only  question,  therefore,  is,  whether  the  discharge  is  not  laid 
as  taking  place  before  the  service  commenced.  If  the  entering  be  alleged 
to  have  been  according  to  the  contract,  the  declaration  is  repugnant ;  if 
not,  the  breach  is  bad,  as  not  referring  to  the  contract  declared  upon. 
An  ambiguity,  specially  demurred  to,  is  construed  against  the  party 
pleading,  though  it  is  otherwise  after  verdict ;  Lord  Sunttngtower  v. 
Gardiner,  1  B.  &  C.  297,  301,  803.  Secondly,  Jackson  v.  Allaway 
appears  to  go  beyond  this  case :  the  offer  to  deliver  at  a  particular  place 
is  an  act  which  the  party  might  well  be  called  upon  to  allege.  That 
case  is  recognized  in  Boyd  v.  Lett,  1  C.  B.  222.  Thirdly,  the  contract 
here  is  limited  expressly  by  the  notice ;  so  that,  without  negativing  the 
notice,  the  continuance  of  the  contract  is  in  no  way  alleged. 

Lord  Denman,  G.  J.  As  to  the  want  of  allegation  that  the  plaintiff 
had  given  no  notice,  the  averment  that  he  was  ready  and  willing  to 
serve,  and  that  the  defendant  had  always  notice  of  this,  is  quite  sufficient. 
The  mode  of  calculating  the  time  must  *depend  on  the  circum-  r*-i4^c 
stances  of  the  particular  contract.  This  fully  appears  from  the 
American  authorities  which  have  been  cited.  When  the  plaintiff  avers 
that  he  entered  on  a  particular  day,  on  the  terms  of  the  contract,  he 
shows  a  contract  such  that  that  day  was  to  form  a  part  of  the  service. 
As  to  the  duplicity,  though  it  was  necessary  that  the  plaintiff  should  be 
ready  and  willing  to  serve,  it  was  also  necessary  that  he  should  tender 
hb  service :  and  a  single  issue  taken  upon  the  tender  would  be  enough. 

Fatteson,  J.  This  demurrer  is  founded  upon  the  notion  that  the 
word  "from"  must  be  exclusive:  otherwise  I  cannot  see-  how  the 
demurrer  can  be  sustained.  If  it  is  true,  as  the  plaintiff  says,  that  he 
did  enter  into  the  service  on  the  same  day  on  the  terms  of  the  contract, 
and  that  the  defendant  discharged  him  out  of  the  service  on  that  day, 
then  the  parties  acted  on  the  agreement  as  comprehending  the  day  in 
the  service.  It  would  then  not  be  an  agreement  excluding  the  day.  It 
may  have  been  a  parol  agreement,  and  its  meaning  a  matter  of  evidence. 
The  demurrer  therefore  is  wrong,  in  assuming  that  the  word  must  be 
exclusive  :  though  I  agree  that,  prim&  facie,  it  is  so.  As  to  the  supposed 
daplicity,  the  case  is  not  within  the  authority  cited.  In  all  actions  for 
discharging  a  party  employed,  there  is  an  allegation  that  the  party 
offered  to  continue  the  service :  and  the  question  turns  on  that  allegation 
rather  than  on  the  willingness.  As  to  the  want  of  averment  of  notice, 
when  the  plaintiff  says  that  he  was  ready  and  willing  and  offered  to 
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serve,  and  that  the  defendant  had  always  notice  of  this,  it  would  be  idle 
for  him  to  go  on  to  saj  that  he  had  given  no  notice  to  quit. 
•1461  •Williams,  J.  The  point  principally  relied  upon  is  that  the 
-*  word  "  from"  is  exclusive.  In  Rex  v.  Stevens^  6  East,  244,  the 
word  '*  until"  was  the  subject  of  discussion :  and  it  was  considered  to 
admit  a  different  interpretation  according  to  the  subject-matter  and  con- 
text. Supposing  that  the  word,  primit  facie,  has  an  exclusive  meaning, 
there  is  no  rule  that  prevents  us  from  interpreting  it  so  as  to  be  inclu- 
sive, if  the  use  of  the  word  in  the  transaction  leads  us  to  do  so.  Now 
here,  if  we  advert  to  the  whole  of  the  count,  we  find  an  averment  that 
the  plaintiff  entered  into  the  service,  on  the  terms  of  the  contract,  on  the 
day  itself.  The  contract,  if  so,  must  have  included  that  day.  To  say 
th^t  the  word  is  necessarily  exclusive  would,  I  think,  be  erroneous.  As 
to  the  question  of  duplicity,  I  observe  that,  in  the  demurrer,  it  is  said 
that  the  allegation  of  readiness  and  willingness  tends  to  embarrass  the 
defendant  in  his  pleading.  But  an  issue  denying  the  tender  would  be 
good.     ^  Judgment  for  plaintiff. 


*WILLIAM  FETCH,  and  MARY  his  Wife,  v.  JANE 
^^^i  .  LYON.     June  2. 

Defendant,  a  widow,  being  pressed  to  pay  M.  a  debt  owing  from  her  deceased  husband  to  the 
deceased  husband  of  M.  signed  and  gave  to  M.*s  attorney  the  following  note,  addressed  to 
the  attorney.    *'  I  beg  you  will  not  proceed  against  me  for  M.,  for  the  sum  of  lOOZ.  and 

*  interest,  which  I  owe  her ;  and  I  will  pay  the  interest,  amounting  to  9Z.,  due  on  the  23d 
December  next,  and  the  principal  as  soon  as  I  am  able.*' 

Held,  that  this  did  not  support  a  count  in  debt  for  interest  upon,  and  forbearance  by  M.  to 
defendant,  at  her  request,  of  moneys  owing  from  defendant  to  M. :  nor  a  count  in  debt  for 
money  found  to  be  due  from  defendant  to  M.  on  an  account  stated  between  them. 

In  a  discussion  between  the  attorneys  of  the  plaintiff  and  defendant,  touching  the  dispensing 
with  certain  witnesses  at  the  (rial,  plaintifl's  attorney  stated  to  defendant's  attorney  that  the 
debt  was  one  owing  from  the  late  husband  of  defendant.  Hdd,  that  such  statement  could 
not  be  given  in  evidence  against  plaintiff. 

Debt.  ♦  The  first  count  stated  that  defendant,  while  the  plaintiff 
Mary  was  unmarried,  to  wit,  on,  &c.,  was  indebted  to  the  said  Mary 
in  507.  for  interest  upon,  and  for  the  forbearance  by  the  said  Mary  to 
defendant,  at  her  request,  of,  moneys  "  due  and  owing  from  the  defend- 
ant to  the  said  Mary." 

Second  count.  "  And  in  100/.  'for  money  found  to  be  due  and  owing 
from  the  defendant  to  the  said  Mary  on  an  account  then  stated  between 
them." 

Pleas.     1.  Never  indebted.     Issue  thereon. 

2.  A  plea  of  fraud.  Replication,  traversing  the  fraud.  Issue 
thereon. 

On  the  trial,  before  Coltman,  J.,  at  the  Yorkshire  Spring  assizes, 
1845,  it  appeared  that,  while  the  female  plaintiff  was  unmarried,  an 
attorney  named  Garr,  verbally  demanded,  on  her  behalf,  the  sum  of  100< 
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« 
from  the  defendant.  The  defendant  stated  that  the  money  had  heen 
owing,  not  from  herself,  but  from  her  deceased  husband,  to  a  former 
husband  of  the  plaintiff  Mary :  and  that  Mary's  deceased  husband  had 
given  the  debt  to  her  (the  defendant's)  late  husband.  Garr,  however 
insisted  on  her  executing  a  writing,  which  he  •drew  up,  and  which  p^^  .^ 
she  accordingly  signed.     The  writing  was  as  follows :  ^ 

"  Mr.  Carr. 

"  Market  Weighton,  Oct.  16th,  1842. 
**Sir,— I  beg  you  will  not  proceed  against  me  for  Mrs.  Mary  Clark 
for  the  sum  of  100/.  and  interest,  which  I  owe  her ;  and  I  will  pay  th^ 
interest,  amounting  to  9Z.,  due  on  the  23d  December  next,  and  the  prin 
cipal  as  soon  as  I  am  able. 

'^  I  am,  sir,  your  obedient  servant,  Jane  Lton. 

"Witness,  GnARLES  Carr." 

Carr,  who  was  called  as  a  witness  for  the  plaintiffs,  proved  these  facts, 
and  also  that  he  was  at  the  time  of  the  signature,  acting  as  attorney  for 
the  female  plaintiff.  He  was  then  asked  whether  he  had  not  heard  the 
present  attorney  on  the  record  for  the  plaintiffs  say,  to  the  attorney  for 
the  defendant,(a)  that  the  debt  was  due  from  the  late  husband  of  the 
defendant.  The  question  was  objected  to  :  and  Carr,  on  further  exami 
nation,  stated  that  what  had  been  said  was  in  a  conversation  which  had 
taken  place  on  the  outside  of  the  Court,  two  days  before  the  trial,  in  the 
coarse  of  a  discussion  between  the  two  attorneys  whether  certain  wit- 
nesses could  be  dispensed  with.  The  learned  Judge  allowed  the  question 
to  be  put :  and  it  was  answered  in  the  affirmative.  It  further  appeared 
from  Carr's  evidence,  that  he  had  claimed  the  debt  as  due  to  the  female 
plaintiff's  *deceased  husband  from  the  defendant's  deceased  hus-  r^-iAq 
band.  It  was  also  proved  that  the  defendant  had  the  means  of  ^ 
paying  the  money.  It  was  objected,  for  the  defendant,  that  upon  this 
evidence  the  plaintiffs  could  not  succeed  in  the  present  form  of  action : 
and  the  learned  Judge  being  of  that  opinion,  directed  a  verdict  for  the 
defendant  on  the  first  issue,  reserving  leave  to  move  to  enter  a  verdict 
for  the  plaintiffs  for  such  sum  as  the  Court  should  direct.  On  th'e  second 
issue  the  verdict  was  for  the  plaintiffs. 

In  Easter  term,  1845,  Knowles  obtained  a  rule  nfei  according  to  the 
leave  reserved,  and  also  for  a  new  trial  on  the  ground  of  the  improper 
reception  of  evidence. 

In  this  term,(i) 

BlisB  and  Paahley  showed  cause.  First,  the  admission  by  the  plain- 
tiffs' attorney  was  evidence.  In  Qainsford  v.  Ghammar,  2  Campb.  9, 
the  fact  that  a  party  was  the  attorney  of  the   defendant  was  held  to 

(a)  On  the  argument  in  banc  tome  doubt  was  raised  whether  the  words  were  addressed 
iramediately  to  the  defendant*a  attomey.  or  to  a  third  person  in  his  presence.  The  Court, 
ikiweTer,  in  their  judgment,  assumed  the  fact  to  be  as  stated  in  the  text. 

'»  May  38th.    Before  ijord  Denman,  C.  J.,  Pattbsoic  and  Williams,  Js. 
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render  bis  declarations  respecting  the  subject  of  tbe  action,  made  at  the 
time  of  bis  communicating  some  propositions  from  defendant  to  plain- 
tiff, evidence  against  tbe  defendant,  without  further  proof  of  authority. 
Marshall  y.Gliffy  4  Gampb.  133,(a)  is  to  the  same  effect:  and  the  prin- 
ciple is  illustrated  by  Turner  v.  RaUton^  2  Esp.  N.  P.  C.  474,  and  Peto 
V.  Hague^  5  Esp.  N.  P.  C.  134.     It  is  true  that  the  declaration  here 
was  made  in  tbe  course  of  a  casual  conversation :  but  a  discussion  was 
going  on  at  tbe  time  as  to  dispensing  with  certain  witnesses :  so  that  the 
words  must  be  considered  as  uttered  in  the  course  of  the  communications 
»-.c A-i  ♦  respecting  the  action.     *Tbe  case  therefore  comes  within  the 
rule  laid  down  in  2  Stark.  Ev.  30,  3d  ed.,  that,  "  in  general,  what 
an  agent  says,  who  is  employed  by  another  to  make  a  proposal  for  him, 
is  also  evidence  against  the  latter.     So  an  admission  by  an  agent,  in  the 
course  of  transacting  tbe  business  which  he  is  appointed  to  perform  by 
the  principal,  is,  in  general,  evidence  against  the  principal."  *  The  attor- 
ney was  dominus  litis  at  tbe  time  of  the  discussion.     An  agreement  by 
him  to  admit  a  specific  fact  would  have  been  conclusive  as  to  the  fact ; 
Younff  V.  Wriglit,  1  Campb.  139,  Roscoe's  Dig.  Ev.  N.  P.  44,  6tb  ed. 
The  doctrine  was  applied  very  widely  in  Ashford  v.  Price^  3  Stark.  N. 
P.  C.   185.     There  the  defendant,  an   attorney,  was  sued  for  money 
received  to  the  use  of  H.,  whose  administrator  the  plaintiff  was,  as 
damages  in  an  action  prosecuted  for  H.  by  the  defendant;   and  the 
defendant  gave  notice  of  set-off  for  tbe  extra  costs  of  the  former  action : 
in  answer,  the  plaintiff  offered  in  evidence  declarations  made  by  the 
defendant's  agent,  when  attending  to  tax  the  costs  in  the  former  action, 
to  the  effect  that  that  action  was  conducted  by  the  defendant  charitably, 
and  without  charging  his  then  client  for  extra  costs :  and  this  evidence 
was  admitted.     There  the  connection  between  the  action  in  which  the 
evidence  was  offered  and  tbe  occasion  on  which  the  agent  made  the  decla- 
ration, was  much  more  remote  than  here.     And  the  declaration  here  was 
made  to  the  attorney  of  tbe  opposite  party  in  the  action  ;  not,  as  there, 
before  the  action  had  been  commenced. 

Next,  the  evidence  does  not  support  either  count.  The  defendant,  if 
liable  at  all,  should  have  been  declared  against  by  a  special  count  framed 
on  the  paper  of  October  15th.  The  words  "which  I  owe  her"  are  not 
^1^;- j-i  •to  be  taken  alone  :  they  are  part  of  an  instrument  which,  when 
taken  altogether,  shows  only  a  promise  to  pay  when  the  party  is 
able :  and  they  are  consistent  with  a  liability  merely  collateral :  and,  upon 
the  evidence,  it  appeared  that  this  was  a  promise  to  pay  the  debt  of 
another.  Therefore  the  defendant  was  not,  properly  speaking,  indebted 
to  the  plaintiff  for  interest,  as  charged  in  the  first  count,  nor  was  the 
money  found,  as  charged  in  the  second  count,  to  be  due  and  owing  from 
the  defendant  to  the  plaintiff  Mary  on  an  account  stated.  In  Clarke  v. 
Wehh,  1  0.  M.  A;  R.  29 ;  S.  0.  4  Tyrwh.  678,  Lord  Lyndhurst  said : 

ia)  See  WagHaffv.  Wihon,  4  B.  &  Ad.  339. 
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*^  In  order  to  recover  as  upon  an  account  stated,  it  ought  to  appear  that 
die  account  was  stated  with  reference  to  former  transactions  between 
the  parties."  Therefore  an  express  statement  of  account  is  not  con- 
clusive, but  may  be  shown  to  relate  to  a  transaction  on  which  the.  party 
IS  not  liable,  or  to  have  originated  in  mistake ;  French  v.  French^  2  M. 
&  G.  644 ;  Wells  v.  airling,  8  Taunt.  737 ;  S.  C.  8  B.  Moore,  79 ; 
Pierce  v.  Fvans,  2  C.  M.  &  R.  294;  S.  C.  5  Tyrwh.  1042;  TJiomaa  v. 
HawkcB^  8  M.  k  W.  140.  Even  a  special  count  on  the  instrument  could 
not  have  succeeded,  under  stat.  29  G.  2,  c.  3,  s.  4.  No  consideration  is 
shown  for  the  promise:  forbearing  to  proceed  is  no  consideration, 
because,  the  defendant  being  neither  the  original  debtor  nor  executrix  or 
administratrix,  no  suit  could  have  been  maintained  against  her.  This 
puts  an  end  to  the  case  on  the  present  declaration.  On  the  other  side, 
reference  may  be  made  to  Barker  v.  Birt^  10  M.  &  W.  61 ;  Remon  v. 
Haywardy  2  A.  &  E.  666.  and  Roper  v.  Holland^  3  A.  &  E.  99.  In 
Barker  v.  Birt  the  •situation  of  the  party  with  whom  the  account  r^i  co 
was  supposed  to  have  been  stated  was  altered ;  so  that  the  case 
falls  within  the  principle  of  Pickard  v.  SearSy  6  A.  &  E.  469,  and  Gregg 
y.  Wells,  10  A.  &  E.  90 ;  and  it  is  on  that  principle  alone,  which  is  inap- 
plicable here,  that  the  decision  can  be  supported.  In  Remon  v.  Say- 
ward,  the  defendant  had  got  possession  of  the  money.  In  Roper  v. 
JBoUandj  the  defendant  had  money  in  his  hands  when  he  made  the  state- 
ment. That  explanation  is  given  by  the  Court  of  Exchequer  in  Bartlett 
v.  IHnumdy  14  M.  &  W.  49,  56. 

Knatoles  and  Sngh  Hill,  contrd..  First,  although  an  admission  made 
by  an  agent  in  the  course  of  the  execution  of  his  agency  is  binding  on 
his  principal,  that  doctrine  is  inapplicable  to  a  mere  casual  conversation ; 
Parkins  v.  Eawkshaw,  2  Stark.  N.  P.  C.  239,  240.  It  does  not  appear 
that  the  declaration  here  was  made  with  a  view  to  any  arrangement : 
but,  if  it  was,  the  arrangement  has  not  been  carried  into  effect,  and  the 
evidence  becomes  inadmissible  on  that  ground.  In  Gain^ord  v.  Gram- 
mar,  2  Gampb.  9,  the  attorney  was  making  a  specific  proposal.  In 
Young  v.  Wright,  1  Cambp.  139,  Lord  Ellenborough  draws  exactly 
the  distinction  for  which  the  plaintiff  here  contends.  ''  If  a  fact  is 
admitted  by  the  attorney  on  the  record,  with  intent  to  obviate  the 
necessity  of  proving  it,  he  must  be  supposed  to  have  authority  for  this 
purpose,  and  his  client  will  be  bound  by  the  admission ;  but  it  is  clear, 
that  whatever  the  attorney  says  in  the  course  of  conversation,  is  not 
evidence  in  the  cause." 

•Next,  the  account  is  stated^  in  express  terms,  as  in  respect  of  r*-i  50 
money  owing  from  the  defendant  to  the  plaintiff.  It  is  like  an  I.  *- 
O-  U.  The  consideration  is  a  forbearance  to  sue.  [Patteson,  J.  That 
18  insufficient,  if  the  debt  to  be  sued  for  was  owing  from  the  deceased 
only;  Jones  v.  Ashbumham,  4t  East,  455.]  In  Clarke  v.  Webb  and 
French  v.  French,   there  was  not,  as  here,  an  unconditional  written 
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acknowledgment  of  a  debt  between  the  parties  to  the  action :  Barker  r. 
Birt^  10  M.  &  W.  61,  and  Remon  v.  Hayward^  2  A.  &;  E.  666,  have  not 
been  distinguished,  With  respect  to  the  argument  that  the  promise  is 
conditional  only  on  the  defendant's  ability,  the  proof,  which  was  wanting 
in  Tanner  v.  Smarts  6  B.  &  G.  603,  was  here  given,  for  the  ability  to 
pay  was  proved :  the  promise  therefore  may  be  treated  as  absolute ; 
Irving  v.  Veitchj  8  M.  &  W.  90.  It  is  said  that  the  words  are  consistent 
with  a  collateral  liability :  but  a  party  may,  by  express  words,  convert  a 
collateral  liability  into  a  direct  one ;  and  that  has  been  done  here. 

Cur.  adv,  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion,  in  this  case,  that  what  was  said  by  the  plaintiff's 
attorney  in  conversation  with  the  defendant's  attorney  was  not  receivable 
in  evidence.  1\  appears  not  to  have  been  said  as  an  admission  of  any 
disputed  fact  in  the  cause,  but  was  merely  a  loose  conversation ;  and, 
♦1541  ^'^^^S^  spoken  to  the  defendant's  •attorney,  not  to  a  mere  stranger, 
yet  we  think  the  principle  laid  down  in  Parkins  v.  JSdwkshaiVj  2 
Stark.  N.  P.  C.  240,  applies. 

This  would  have  been  a  ground  for  a  new  trial,  if  the  case  had  gone 
to  the  jury :  but,  as  it  did  not,  we  think  that  the  present  rule  to  enter  a 
verdict  for  the  plaintiff  may  be  discharged  if  the  other  evidence  in  the 
case  shows,  in  our  opinion,  that  the  action  on  an  account  stated  cannot 
be  sustained.  Now  it  may  be  difficult  to  say  that  the  memorandum  in 
this  case  was  not  evidence  of  an  account  stated.  But,  as  the  witness 
who  drew  up  that  memorandum  distinctly  proved,  on  his  cross-examina- 
tion, that  the  debt  was  not  due  from  the  defendant  herself  in  her  own 
right,  nor  to  the  female  plaintiff  in  her  own  right,  but  was  a  debt  from 
the  deceased  husband  of  the  one  to  the  former  husband  of  the  other,  the 
plaintiff  failed  in  showing  that  the  defendant  was  indebted  to  the  female 
plaintiff  on  an  account  stated :  and  this  rule  must  be  discharged. 

^  Rule  discharged. 

m 

The  QUEEN  v.  The  Inhabitants  of  ST.  GILES  IN  THE  FIELDS. 

June  8. 
Reported  7  Q.  B.  529. 

The  QUEEN  v.  POCOCK.    June  8. 
Reported,  8  Q.  B.  729. 

m 

*1«i';i  *^^«  QUEEN  V.  The  Inhabitanta  of  ST.  ANNE,  WEST- 
J  MINSTER,    June  8. 

Reported,  7  Q.  B.  241. 
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The  QUEEN  v.  GRIFFIN.    June  S. 

The  proviaioo  in  the  General  Conviction  Act,  3  G.  4,  c.  23,  s.  2,  that,  in  all  casea  where  two 
or  more  juatioea,  deputy  lieutenanta  or  others,  are  autboriaed  to  hear  and  determine  any 
Gooiplaint,  one  juatice,  &c.,  ahall  be  competent  to  receive  the  original  information,  doea  not 
repeal  provisions  of  former  ataiutes,  expressly  requiring  more  than  one  justice,  &c.,  to 
to  receive  an  information.  Therefore  a  conviction  on  an  infcrmatioo  laid  before  a  single 
commissioner  of  aaaeased  faxea  inot  being  a  juatice),  under  atat.  52  G.  3,  c.  93,  Sched.  (L.) 
Rule  13,  is  bad. 

On  appeal  against  a  conviction  by  Sir  Edmund  Saunderson  Prideaux, 
Bart.,  and  three  others,  commissioners,  acting  in  the  execution  of  the 
icts  relating  to  assessed  taxes  for  the  district  of  Golyton,  in  the  county 
of  Devon,  the  sessions  confirmed  the  conviction,  subject  to  the  opinion  of 
this  Court  upon  the  following  case: 

On  2d  January,  1843,  the  appellant  was  convicted  of  the  offence 
mentioned  in  the  conviction,(a)  of  which  the  following  is  a  copy : 

^'Devonshire  (to  wit).  Be  it  remembered  that,  on  the  2d  day  of 
January,  A.  D.  1843,  at  the  parish  of  Colyton,  in  the  district  of  Colyton, 
:n  the  county  of  Devon,  James  Griffin,  of, "  &c.,  "  labourer,  was  duly 
c\>nvicted  by  us  of  having  within  three  calendar  months  next  before  the 
making  of  the  information  and  complaint  herein,  to  wit,  on,"  &;c.,  ''  at 
the  said  parish,"  &c.,  ''  used  a  gun  and  a  dog  for  the  purpose  of  then 
and  there  taking  and  killing  game,  without  having  obtained  such  certifi- 
cate as  is  directed  by  the  statute,"  Ac,  '4n  order  to  an  assessment," 
&c. ;  '^  contrary  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided ;  and  adjudged  to  pay  the  sum  *of  10/.  for  his  said  offence.  -^^  .^ 
Given  under  the  hands  and  seals  of  Sir  Edward  Saunderson  Pri-  ^ 
deanx,  Bart.,  the  Rev.  Richard  Lewis,  the  younger,  clerk,  Edward  Guppy, 
and  Matthew  Liddon,  Esqs.,  being  commissioners  acting  in  the  execution 
of  the  acts  relating  to  assessed  taxes  for  the  district  of  Colyton,  in  the  said 
county  of  Devon."  Signed  and  sealed  by  the  above  named  commis- 
sioners. 

It  was  objected,  on  the  trial  of  the  appeal,  that  the  conviction  was 
bad  on  the  face  of  it,  inasmuch  as  it  did  not  appear  ihereby  that  any 
information  or  complaint  of  the  offence  having  been  committed  within 
the  district  where  the  commissioners  acted,  had  been  made  to  them,  or 
or  any  one  of  them,  before  they  summoned  the  person  accused  to  appear 
before  them.  Neither  did  it  appear  thereby  that  they,  or  any  of  them,  had 
summoned  the  person  accused  to  appear  before  them  within  three 
calendar  months  after  the  offence  was  committed.  The  information  had 
been  made  to  a  single  commissioner  of  assessed  taxes  (not  being  a  justice 
of  the  peace);  and  the  summons  had  been  issued  by  him  alone:  the 
conviction  was  signed  by  him  and  three  other  commissioners.  These  facts 
also  were  made  grounds  of  objection.  The  sessions  overruled  all  the 
objections,  and  confirmed  the  conviction. 

(a)  Under  atat.  58  G.  3,  c.  93,  Sched.  tL.)  Rulta  i'2,  13. 
VOL.  IX.— 18  I 
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The  question  for  the  opinion  of  this  Court  was :  Whether  the  convic- 
tion was  invalid  on  any  of  these  grounds  of  objection.  If  the  Court 
should  be  of  opinion  that  the  conviction  was  invalid,  the  order  of  sessions 
and  conviction  were  to  be  quashed ;  if  otherwise,  to  be  affirmed. 

J.  Greenwood  in  support  of  the  order  of  sessions.  1.  The  conviction 
•1  f;7T  ^®  good  on  the  face,  following  the  *form  given  by  stat.  52  G.  3, 
^^ '  J  c.  93,  Schedule  (L).  Rule  13.  2.  The  only'other  material  objec- 
tion  is  founded  on  Rule  13  of  the  same  schedule,  which  enacts  that  it 
shall  be  lawful  for  any  two  commissioners  for  executing  the  act,  or  for 
any  on^  justice  of  the  peace  being  also  a  commissioner,  ^^  upon  informa- 
tion or  conplaint  to  him  or  them  made,  ^^to  summon,  &c.,  hear  and 
determine  the  matter,  and  give  judgment  for  the  penalty.  Here  the 
information  was  laid  before  a  single  commissioner  only.  But  that  com- 
missioner was  also  one  of  the  convicting  commissioners :  therefore  the 
objections  taken  in  Jones  v.  Grurdon^  2  Q.  B.  600,  and  Regina  v.  TF«7- 
cock^  7  Q.  B.  317,  did  not  arise :  And,  this  being  the  case,  the  enact- 
ment of  the  general  conviction  act,  3  G.  4,  c.  23,  s.  2,  applies,  that, 
"  in  all  cases  where  two  or  more  justices,  deputy  lieutenants  or  others, 
are  authorized  and  required  to  hear  and  determine  any  complaint,  one 
justice,  deputy  lieutenant  or  such  other  person  shall  be  competent  to 
receive  the  original  information  and  complaint,  and  to  issue  the  sum- 
mons. 

Merivale  and  Comishy  contra.  1.  The  statement  of  the  offence,  left 
blank  in  the  form  given  in  the  statute,  is  incomplete,  for  want  of  showing 
certain  facts  essential  to  give  the  commissioners  jurisdiction,  of  which  no 
intendment  can  be  made ;  Rex  v.  Hazelly  13  East,  139 ;  Ilex  v.  Nield^ 
6  East,  417.     2.  Even  if  stat.  3  G.  4,  c.  23,  applies  to  the  case  of 

,  justices  of  the  peace  proceeding  under  stat.  52  G.  3,  c.  93,  it  does  not 

apply  to  that  of  commissioners  of  assessed  taxes,  who  are  not  named  in 

it,  and  who  cannot  be  comprehended  under  the  general  term  "  others,*' 

*1  S81   *^'^^^^  extends  only  to  persons  ejusdem  generis  with  those  named . 

before ;  Sandiman  v.  Breach^  7  B.  &  C.  96,  100 ;  Kitchen  v. 

^  Shaw,  6  A.  &  E.  729,  734.  But  the  statute  does  not  apply.  Its  object 
was,  not  to  alter  the  mode  of  procedure  under  existing  statutes,  but 
merely  to  direct  in  what  manner  proceedings  should  be  had  where  there 
was  no  such  mode  provided.  It  had  been  made  a  question,  whether, 
where  two  justices  are  required  to  convict,  one  could  receive  the  infor- 
^Jiation,  there  being  no  special  enactment  empowering  him ;  Dalton'a 
Just.  p.  24,  Ed.  1655,  Paley  on  Convictions,  p.  23,  3d  ed.  And  it  was 
to  meet  cases  of  this  description  that  the  statute  was  passed. 

Lord  Denman,  C.  J.  I  do  not  think  that  the  statute  3  G.  4,  c.  23, 
8.  2,  was  intended  to  repeal,  or  has  the  effect  of  repealing,  the  direct 
provision  of  stat.  52  G.  3,  c.  93.  The  conviction,  therefore,  is  bad,  as 
founded  on  insufficient  information. 

Patteson,  J.     ]   think  the  interpretation  nut  by  Mr.  Merivale  on 
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9tat.  3  G.  4,  c.  23,  s.  2,  is  the  correct  one :  namely,  that  it  provides  for 
ordinary  cases,  where  two  justices  are  required  to  hear,  by  enacting  that 
in  such  cases  one  only  shall  be  required  to  take  the  information ;  but 
does  not  extend  to  cases  where  by  former  statutes,  a  specified  number  of 
justices,  or  other  persons  within  the  meaning  of  the  act,  was  required 
for  that  purpose. 
Williams,  J.,  concurred.  Order  of  sessions  quashed.(a) 

(a)  Reported  by  J?.  MerivdUt  Eaq. 


•    *The  QUEEN  v.  The  Justices  of  RADNORSHIRE.       ^^,  ,^ 

June  4.  [*^^^ 

Two  justices  of  the  county  of  R.,  assuming  to  act  under  stat.  9  G.  4,  c.  40,  directed  the  parish 
officers  of  H.,  in  that  county,  to  pay  certain  sums  to  the  keeper  of  a  house  for  the  reception 
of  insane  persons  in  the  county  of  S.,  for  the  maintenance  of  an  insane  person,  whose  settle- 
ment they,  by  thQ  same  order,  adjudged  to  be  in  H.  H.  made  payments  under  this  order, 
but  appealed :  the  order  was  confirmed  at  sessions ;  but,  on  a  case  reserved,  the  orders  of 
justices,  ond  of  sessions  were  quashed  by  this  Court,  on  the  ground  that  the  two  justices  of 
R.  had  no  jurisdiction. 

Held,  that  this  court  could  not  award  a  mandamus,  calling  upon  the  justices  of  R.  to  direct 
their  county  treasurer  to  repay  to  H.  payments  which  that  parish  had  made  under  the  first- 
mentioned  order  from  the  time  of  its  being  granted  to  the  time  of  its  being  quashed. 

Under  stat.  9  G.  4,  c.  40,  two  justices  of  Radnorshire,  by  order  of 
30th  November,  1848,  adjudged  the  settlement  of  J.  P.  Wood,  an  insane 
pauper,  to  be  in  the  parish  of  Heyop,  in  that  county,  and  ordered  the 
overseers  of  Heyop  to  make  certain  weekly  payments  to  the  keeper  of 
a  licensed  house  for  the  reception  of  insane  persons  at  Shrewsbury,  in 
Shropshire.  He  had  been  placed  in  this  house  by  virtue  of  a  previous 
order,  of  13th  November,  1843,  directed  to  the  parish  officers  of  the 
parish  of  Knighton,  in  Radnorshire,  to  which  he  was  then  chargeable, 
his  settlement  having  then  been  inquired  into,  but  not  ascertained.  On 
appeal  against  the  order  of  30th  November,  at  the  Radnorshire  Quarter 
Sessions,  the  sessions  confirmed  the  order,  subject  to  a  case :  but  this 
Court,  in  last  Hilary  vacation,  quashed  both  orders,  on  the  ground  that 
the  justices  of  Radnorshire  had  no  jurisdiction  to  make  the  order  on 
Heyop.(a) 

In  Easter  term,  Pa%hley  obtained  a  rule  nisi  for  a  mandamus,  com. 
manding  the  justices  of  Radnorshire  to  order  to  be  paid  to  the  church- 
wardens and  overseers  of  Heyop,  out  of  the  county  stock  or  rates  of 
Radnorshire,  50/.  12«.,  the  amount  of  moneys  paid  by  the  parish  officers 
of  Heyop  for  the  maintenance,  Ac,  of  Wood,  in  •pursuance  of  ^^^  ^ - 
the  order  of  30th  November,  between  30th  November  and  31st  *■ 
January  last. 

J?.  F.  Williams  now  showed  cause.  There  is  no  precedent  for  such 
xa  application  as  this :    and  stat.  9  G.  4,  c.  40,  contains  nothing   to 

(a)  See  Segina  ▼.  Heyop,  8  Q.  B.  547. 
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authorise  it.  It  is  not  even  true  that  the  county  was  primarily  liable  to 
the  expenses.  Sect.  38  throws  the  expenses  on  the  parish  where  the 
pauper  is  settled,  if  the  justices  ascertain  that  at  the  time  of  the  removal : 
if  it  is  not  ascertained,  the  county  treasurer  must  defray  them,  -under 
sect.  41,  if  the  justices  so  order :  if  it  is  ascertained  afterwards,  the  parish 
must  repay  the  charges  incurred  by  the  county ;  sect.  42.  Here  the 
justices  haye  made  no  order  under  sect.  41,  the  only  clause  rendering 
the  county  liable.  The  parish  of  Heyop  has  been  ordered  to  pay  the 
expenses ;  it  now  turns  out  that  the  order  is  void,  not  on  the  merits,  but 
for  want  of  jurisdiction :  the  case  on  behalf  of  that  parish  is,  therefore, 
that  they  have  paid  money  under  a  void  order. 

Pashler/j  contrd.  There  is  no  express  clause  in  the  statute  authorizing 
the  sessions  to  make  the  order ;  but,  on  general  principles,  if  the  county 
be  primarily  liable,  it  ought  to  refund  the  money  which  the  parish  has 
been  compelled  to  pay.  The  primary  liability  of  the  county  appears 
from  sect.  41,  and  from  the  language  of  the  judges  of  this  Court  in 
Regina  v.  Darton,  12  A.  k  E.  78,  and  Regina  v.  Tlie  Justices  of  Kent,  2 
Q.  B.  686.  Then,  the  money  having  been  paid,  to  avoid  an  indictment, 
under  an  order,  afterwards  declared  illegal,  the  parish  is  entitled  to  have 
^  *it  back  from  the  party  really  liable ;  Feltham  y.Terryj{a)  which 

-I  was  a  case  of  payment  under  a  conviction  afterwards  quashed. 
The  order  having  been  quashed,  for  whatever  cause,  the  settlement  must 
be  taken  as  not  ascertained ;  Regina  v.  Pixley,  4  Q.  B.  711.  [Patte- 
£0K,  J.  The  difficulty  here  is,  that  no  order  has  been  made  on  the 
county  treasurer,  under  sect.  41.  The  original  order  of  18th  November, 
seems  to  be  still  subsisting.]  The  case  in  some  degree  resembles  that 
of  surgical  relief  given  to  a  pauper  without  express  retainer  from  the 
parish,  as  in  Ldmh  v.  Bunce,  4  M.  &  S.  275,  and  TomlvMon  v.  Bentallj 
5  B.  &  G.  738,  which  cases  are  cited  in  note(e)  to  Barber  v.  Fox,  2  Wms. 
Saund.  137  f,  6th  ed. ;  and  it  there  appears  to  be  assumed  that,  if  money 
be  necessarily  paid  by  one  party  which  ought  to  have  been  paid  by 
another,  that  other  will  be  held  liable  though  no  step  for  enforcing 
the  original  liability  was  taken  in  the  first  instance.  Wing  v.  MUlj  1 
B.  &  Aid.  104,  and  Paynter  v.  Williams,  1  C.  &  M.  810 ;  S.  C.  8 
Tyrwh.  894,  illustrate  the  general  principle  of  obligation.  Or  the  case 
may  be  compared  to  those  in  which  a  husband  has  been  held  liable  to 
pay  for  sustenance  provided  by  another  for  his  wife  because  the  husband 
was  bound  to  sustain  her.  [Patteson,  J.  The  legislature  clearly 
intended  the  payment  to  be  made  by  the  parish  where  the  settlement 
was :  and  that  they  supposed  would  be  ascertained,  if  at  all,  within 
twelve  calendar  months.]  But  the  primary  duty  is  thrown  on  the 
county.  [Pattbson,  J.  How  have  the  Sessions  for  Radnorshire  any 
jurisdiction  here?    They  obtain  whatever  jurisdiction  they  exercise  by 

(a)  Cited  in  LMon  r.  Hooper,  1  Cowp.  419 ;  and  in  Birth  ▼.  Wrighi,  1  T.  R.  387. 
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appeal.]  '''The  appeal  was  made  here :  after  that,  the  sessions  r*i^a 
are  in  possession  of  the  question :  otherwise  there  is  no  remedy.  ^ 
The  law,  in  analogous  cases,  always  provides  a  remedy,  as  in  the  instance 
of  a  writ  of  restitution.  [II.  V.  WUliamSj  referred  to  Rex  v.  Moor 
Ciitchell,  2  East,  66,  222.]  The  authority  of  that  case  may  be  ques- 
tioued :  it  has  been  overruled,  as  to  one  point,  in  Bex  v.  St.  Mary'9 
Leicevter,  1  B.  &  Aid.  327.(a) 

Lord  Denman,  C.  J.  In  the  cases  of  Wing  v.  MiU,  1  B.  &  Aid. 
104,  and  Paynter  v.  WUliams,  1  C.  &  M.  810;  S.  C.  3  Tyrwh.  894, 
there  were  express  recognitions  of  the  liability.  If  there  were  any  case 
where  a  parish  which  bad  incurred  expense  through  the  mistake  of 
another  party  had  been  relieved  by  mandamus  from  this  Court,  such  a 
case  might  furnish  some  analogy  here.  But,  if  that  practice  could  pre« 
vail,  we  might  be  called  upon  to  grant  a  mandamus  in  the  nature  of  a 
writ  of  restitution  wherever  casual  poor  had  been  relieved,  and  the  settle* 
ment  had  afterwards  been  ascertained.  There  appear  to  me  to  be  no 
means  of  setting  right  the  mistake  which  has  occurred  here. 

Pattbson,  J.  Argue  as  you  will,  the  case  comes  to  this.  The 
justices  made  a  mistake  in  the  original  order  of  the  13th  of  November  r 
can  that  be  set  right  ?  By  sect.  41,  two  justices,  by  order  directed  to 
the  treasurer  of  the  county,  may  direct  that  the  charges  of  removal  and 
maintenance  shall  be  satisfied  out  of  the  county  rates.  Here,  the  jus- 
tices have  omitted  to  give  such  '^'direction.  I  do  not  see  what  r^^^^^ 
power  we  can  have  by  mandamus  over  the  sessions  or  the  county.  ^ 
The  statute,  of  course,  has  not  provided  for  the  case  of  magistrates  not 
doing  their  duty. 

Williams,  J.  The  case  is,  in  substance,  disposed  of  by  the  admission 
of  counsel.  We  ought  to  have  had  some  authority  for  holding  that  the 
justices  of  Radnorshire  had  the  power  to  make  an  order  for  payment  to 
the  overseers  of  Heyop  out  of  the  county  fund.  Something  like  an 
approximation  may  be  made  to  this  by  general  analogies :  but  there  is 
nothing  like  an  authority  under  this  statute.  The  case,  therefore,  comes 
to  this.  The  parish  of  Heyop  has  paid  a  sum  which  it  was  not  bound  to 
pay ;  and  therefore,  it  is  said,  we  ought  to  grant  a  mandamus  for  the 
purpose  of  relieving  it.     That  is  a  conclusion  we  ought  not  to  adopt. 

Rule  discharged.(i) 

{a)  See  Regina  v.  Ca^frUm,  6  Q.  B.  507. 
'     (6)  See  RtgiMa  ▼.  Si.  Andrew'$,  Wareegter,  A  Q.  B.  729. 

And  see  stat.  8^9  Vict.  c.  126,  eecU.  57  to  64 :  and  stat.  9  &  10  Vict.  c.  84,  s.  8. 


*JOSBPH  GILES  V.  HENRY  GILES.  [•164 

Declaration  stated  that,  by  agreement  between  plaintifT  and  defendant,  two  brothen,  defend- 
ant, in  consideration  of  natural  aflection  and  for  other  considerations  him  moving,  agreed  to 
permit  plaintiff  to  occupy  lands  of  defendant  to  29th  September,  plaintiff  paying  a  sum 

l2    . 
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named  as  rent  on  that  day,  as  he  thereby  agreed  to  do,  and  then  to  deliver  up  the  premises 
to  defendant ;  and,  upon  plaintifT  so  quitting  the  premises,  paying  the  rent,  and  releasing 
defendant  from  all  claims  under  their  father's  will,  and  quitting  claim  to  all  lands  which  were 
of  the  father,  which  plaintiff  agreed  to  do,  defendant  would  pay  plaiotifl*  200^,  with  interest 
from  29th  September:  and  it  was  agreed  that  all  deeds  and  releases  to  be  required  by  defend- 
ant should  be  prepared  by  his  attorney  at  his  expense.  Averment  of  mutual  promises ;  and 
that  plaintiff,  on  29ih  September,  was  ready  and  willing  to  deliver  up  the  premises  to  defend- 
ant, and  to  pay  the  rent,  and  was  at  all  times,  from  the  making  of  the  agreement,  ready  and 
willijig  to  release,  &c.  That,  although  29th  September  and  a  reasonable  time  thence  for 
the  payment  of  the  2002.  had  elapsed,  and  no  release  was  prepared  by  defendant's  attorney, 
defendant  had  not  paid  the  2002.,  with  interest.  Plea:  that  plaintiff  was  not  ready  and  wil- 
ling to  quit  and  deliver  up,  and  to  pay  the  rent.  .  On  special  demurrer : 

Hdd,  that  the  performance  of  plaintiff's  promises  and  that  of  defendant's  undertaking  to  pay 
were  conditions  concurrent ;  and  therefore  the  averment  in  the  declaration  of  readiness  and 
willingness  was  sufficient  without  averment  of  actual  performance,  but  that  such  averment 
of  readiness,  &c,,  was  material;  and,  consequently,  the  traverse  in  the  plea  answered  the 
declaration.  And  that  the  plea  was  not  double,  because  plaintiff  was  bound  to  be  ready,  &.C., 
both  to  pay  and  to  deliver  possession,  and  the  plea  cast  on  the  plaintiff  no  more  proof  than 
was  necessary  to  maintain  the  declaration. 

Another  plea  traversed  the  plaintiff's  readiness  and  willingness  to  release.  On  special  de- 
murrer: 

Held  bad,  because  it  was  averred  in  the  declaration  that  no  release  was  prepared  by  defend 
ant's  attorney  as  provided  in  the  agreement,  and  therefore  plaintiff's  readiness  to  execute  it, 
if  prepared,  was  immaterial. 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  2l8t 
September,  1840,  by  an  agreement  then  made,  by  defendant  of  the  first 
part,  plaintiff  of  the  second  part,  and  John  Giles  of  the  third  part,  reci' 
ting  that  Henry  Giles  the  elder  (deceased),  father  of  defendant  and 
plaintiff  and  of  Ann  Giles  wife  of  the  said  John  Giles,  made  his  will, 
dated  3d  June,  1839,  whereby,  after  giving  an  annuity  of  SOL  to  plain* 
tiff,  and  to  other  parties  two  other  annuities  and  a  legacy,  he  devised  to 
defendant  all  his  freehold  lands  in  Forthmeor,  and  all  his  leasehold  lands 
in  Rosemergee  and  Bojewyan,  habendum,  the  freehold  lands  to  defend- 
ant in  fee,  and  the  leasehold  lands  to  defendant,  his  executors,  &c.,  for 
all  such  term,  &;c.,  as  might  be  to  come  at  the  time  of  testator's  death, 
*1651  ^^^J^^^'  ^  ^^  ^^^  freehold  lands,  to  the  ^annuities  and  legacy, 
and  appointed  defendant  sole  executor  and  residuary  legatee  and 
devisee;  reciting  also  that,  by  indenture  dated  22d  March,  1841, 
between  the  said  H.  Giles  the  elder  of  the  first  part,  defendant  of  the 
second  part,  and  Charles  Paynter  of  the  third  part,  H.  Giles  the  elder 
demised  to  Paynter,  his  executors,  &c.,  for  two  thousand  years,  the 
aforesaid  lands  in  Porthmeor,  and  assigned  to  him,  his  executors,  &c., 
the  said  leasehold  lands  in  Rosemergee  and  Bojewyan,  for  the  residue 
of  the  terms  therein,  in  trust  to  pay  to  H.  Giles  the  elder  an  annuity,, 
and,  subject  thereto,  upon  trust  for  defendant,  his  executors,  &c. ;  and 
reciting  further  that,  by  the  revocation  of  the  will  by  the  indenture  as 
touching  the  annuities  and  legacies  charged  on  the  lands,  the  annuitants 
and  legatee  were  left  wholly  unprovided  for  ;  defendant,  as  well  in  con- 
sideration of  the  natural  love  and  affection  which  he  had  and  bore  for 
and  towards  his  brother  the  plaintiff,  the  other  annuitants,  and  the 
legatee,  and  also  for  divers  other  good  causes  and  considerations  him 
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thereunto  moving,  did,  among  other  things,  thereby  agree  to  permit  and 
i»Tiffer  plaintiff  to  occupy  all  that  part  of  the  said  lands  and  premises  in 
Porthmoar  aforesaid  then  in  his  possession,  until  29th  September,  1843, 
he,  plaintiff,  paying  therefore,  on  the  last  mentioned  day,  to  defendant, 
as  he  thereby  agreed  to  do,  the  sum  of  30Z.  as  rent  for  the  same,  and 
then  to  deliver  up  the  same  premises  to  the  defendant,  his  heirs  and 
assigns,  in  good  tenantable  repair,  and  in  the  meantime  to  manage,  &c., 
the  premises  in  a  good  husbandlike  manner,  &c.,  and  also  to  permit 
defendant,  his  heirs  or  assigns,  to  enter,  &c.  (for  certain  agricultural 
purposes);  ^^and,  upon  the  plaintiff,  his  heirs,  ^executors  and  r^t-iau 
admini^rators,  so  quitting  the  said  premises,  paying  the  said  rent,  ^ 
and  observing  the  other  stipulations  before  mentioned,  and  releasing  the 
defendant,  his  heirs  and  assigns,  from  all  claims  of  and  under  the  said* 
will,  as  also  releasing  and  quitting  claim  to  the  defendant,  his  heirs,  exe- 
cutors, administrators  and  assigns,  all  the  freehold  aifd  leasehold  lands 
and  hereditaments  which  were  of  the  said  testator  devised  or  bequeathed, 
given,  granted  or  demised,  conveyed,  or  assigned,  by  or  under  any  former 
will  or  settlement  of  the  said  Henry  Giles,  deceased,  and  which  the 
plaintiff  did  thereby,  for  himself,  his  heirs,  executors  and  administrators, 
agree  to  do,  he,  the  defendant,  his  heirs,  executors,  administrators  or 
assigns,  should  and  would  well  and  truly  pay  unto  the  plaintiff  the  sum 
of  200/.  with  interest,"  at  41.  10s.  per  cent.,  to  be  calculated  from  29th 
September  then  instant :  "  And  it  was  by  the  said  agreement  further 
agreed,  between  the  parties  thereto,  that  all  deeds  or  releases  to  be 
required  by  the  defendant  from  any  or  either  of  the  other  parties  in 
pursuance  of  those  presents  should  be  prepared  by  the  attorney  of  the 
defendant,  his  heirs,  executors,  administrators  or  assigns,  at  his  or  their 
own  expense."  (The  declaration  then  set  out  other  stipulations  on 
the  part  of  defendant,  not  material  to  the  decision  of  the  Court.)  And, 
the  agreement  having  been  so  made,  afterwards,  to  wit,  on,  &c.,  in  con- 
sideration thereof,  and  that  plaintiff  at  the  request  of  defendant  had 
then  promised,  &c. ;  averring  mutual  promises  of  performance.  And 
plaintiff  saith  that  he  hath  always,  from  the  making,  &c.,  in  all  things 
on  his  part  performed  and  fulfilled  the  same:  and  that  afterwards, 
to  wit,*on  the  said  29th  September,  1843,  "he,  the  •plaintiff, 
was  ready  and  willing  to  quit  and  deliver  up  the  said  premises  to  ^ 
the  defendant,  and  to  pay  the  said  rent ;  and  the  plaintiff  farther  saith 
that,  at  all  times  from  the  making  of  the  said  agreement,  he,  the  plaintiff, 
was  ready  and  willing  to  release  the  defendant,  his  heirs  and  assigns, 
from  all  claim  of  and  under  the  said  will  in  the  said  agreement  mentioned ; 
and  also  to  release  and  quit  claim  to  the  defendant,  his  heirs,  execfttors, 
administrators  and  assigns,  all  the  freehold  and  leasehold  lands  and  here- 
ditaments, which  were  by  the  testator  aforesaid  devised  or  bequeathed, 
given,  granted  or  demised,  conveyed  or  assigned,  by  or  under  any  former 
will  or  settlement  of  the  said  Henry  Giles,  deceased,  aforesaid,  and  to 
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complete  and  fulfil  tbe  said  agreement :  And,  although  the  said  29tb 
September,  1848,  did  elapse  a  long  time  before  the  commencement  of 
this  suit,  and  although  a  reasonable  time  did  elapse  between-  the  said  last 
mentioned  day  apd  the  commencement  of  this  suit,  for  the  payment  of 
the  said  sum  of  200/.  and  interest  as  aforesaid,  according  to  the  said 
agreement :  of  all  which,**  &c.  (notice  to  defendant)  :  ^*  and  the  plaintiff 
further  says  that,  although  no  release  was  prepared  by  the  attorney  of 
the  defendant,  on  or  before  the  said  last  mentioned  day,  under  and 
according  to  the  said  agreement :  Yet  the  defendant,  not  regarding  the 
said  agreement,  nor  his  said  promise,  hath  not  as  yet  paid  the  said  sum 
of  2002.  with  the  interest,*'  &c.,  although  often  requested.  » 

Plea  2.  That  the  plaintiff  was  not  ready  and  willing  to  quit  and  deliver 
mp  the  said  premises,  so  in  the  possession  of  plaintiff,  as  in  the  said 
agreement  mentioned,  and  to  pay  the  said  rent,  in  manner  and  form,  &c. : 
conclusion  to  the  Country. 

^  •Demurrer,  assigning  for  causes  that  the  plea  is  a  trayerse  of 

-I  an  immaterial  averment  in  the  declaration,  and  tends  to  raise  an 
immaterial  issue :  and  that  the  delivery  of  possession  of  the  premises 
mentioned  in  the  agreement  was  an  independent  undertaking,  and  not  a 
condition  precedent  to,  or  concurrent  with,  the  payment  of  the  money, 
in  respect  of  the  non-payment  of  which  the  action  is  brought.  That  the 
payment  of  the  rent  by  plaintiff  is  not  a  condition  precedent  to  or  con- 
current with  the  payment  of  the  said  money.  That,  by  the  traverse, 
two  matters  quite  distinct  in  themselves  are  mixed  up  together,  namely, 
the  non-delivery  of  possession  of  the  premises,  and  the  non-payment  of 
the  rent ;  whereas  the  denial  of  readiness  and  willingness  ought  to  have 
been  pleaded  separately  to  each.     That  the  plea  is  double. 

Joinder  in  demurrer. 

Plea  3.  That  plaintiff  was  not  ready  and  willing  to  release  the 
defendant,  his  heirs,  &c.,  from  all  claim  of  and  under  the  will  in  the 
tgreement  mentioned,  and  also  to  release  and  quit  claim  to  defendant, 
his  heirs,  &c.,  all  the  freehold  and  leasehold  lands,  &c.  (as  in  the  decla- 
ration), and  to  complete  the  said  agreement,  in  manner  and  form,  &c. : 
conclusion  to  the  country. 

Demurrer,  assigning  for  cause  that  the  plea  is  a  traverse  of  ait  imma- 
terial averment  in  the  declaration,  and  tends  to  raise  an  immaterial 
issue:  that  the  undertaking  to  release  the  defendant,  his  heirs  and 
issigns,  as  in  the  agreement  set  forth,  was  a  distinct  and  independent 
undertaking,  and  was  not  a  condition  precedent  to,  or  concurrent  with, 
the  payment  by  defendant  to  plaintiff  of  the  money.  That  it  was 
defen'dant's  duty  to  prepare  and  tender  such  release  :  and  that  this  obli- 
*iftQl  8*^^^^  *^^  ^^8  P*^  would  not  be  waived  or  discharged  by  the 
J  mere  fact  that  plaintiff  was  not  ready  or  willing  to  execute  it : 
and  that,  consequently,  the  averment  of  the  plaintiff's  readiness  and 
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williDgness   (taken   per  se)  is   wholly  immaterial  to  the  result  of  the 
action. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  term.(a) 

Buttj  for  the  plaintiff.  The  pleas  tender  immaterial  issues.  The  alle* 
gations  which  the  pleas  traverse  were  unnecessary,  because  they  relate, 
not  to  conditions  precedent,  but  to  independent  stipulations.  The  authori- 
ties are  collected  in  note  (4)  to  Pardage  v.  Cokj  1  Wms.  Saund.  820  a, 
6th  ed.  It  is  there  laid  down  (rule  8)  that,  ''  where  a  covenant  goes 
only  to  part  of  the  consideration  on  both  sides,  and  a  breach  of  such 
covenant  may  be  paid«for  in  damages,  it  is  an  independent  C9veniint,  and 
an  action  may  be  maintained  for  a  breach  of  the  covenant  on  the  part 
of  the  defendant,  without  averring  performance  in  the  declaration ;"  and 
Boone  v.  I!yre(b)  is  cited.  There  the  defendant's  covenant  was,  that, 
*^  the  plaintiff  well  and  truly  performing  all  and  everything  therein  con- 
tained on  his  part  to  be  performed,*'  the  defendant  would  pay  an  annuity. 
The  plaintiff,  by.  the  same  deed,  transferred  an  equity  of  redemption  in 
an  estate,  with  the  negroes  on  it,  in  consideration  of  500/.  and  the 
annuity ;  and  covenanted  that  he  had  title :  and,  on  covenant  for  non- 
payment of  the  annuity,  it  was  held  no  plea  to  traverse  the  title.  So, 
here,  there  are  several  ^distinct  stipulations  on  the  part  of  the  rmyTQ 
plaintiff;  and  an  action  might  have  been  maintained  for  the  ^ 
breach  of  any  one,  even  before  the  time  arrived  for  payment  of  the  money 
by  the  defendant.  Thus,  the  plaintiff  is  to  pay  80/.  for  rent :  he  is  also 
to  manage  the  land  in  a  husbandlike  manner.  The  damages  might  be 
assessed  independently  for  any  one  breach  by  the  plaintiff.  Ritchie  v. 
Atkin^ofij  10  East,  296 ;  Campbell  v.  Jones,  6  T.  R.  670 ;  Carpenter  v. 
Cre89well,  4  Bing.  409,  and  Dawson  v.  Byery  6  B.  &  Ad.  684,  are 
instances  of  applications  of  the  same  rule.  In  the  6th  edition  of  Saun- 
ders's Reports  the  following  remark  is  appended  to  the  note  already 
cited,  1  Wms.  Saund.  820  d,  note  (<?).  "  Where  the  consideration  for 
the  payment  of  money  is  entire  and  indivisible,  as  where  the  benefit 
expected  by  the  defendant  under  the  agreement  is  to  result  from  the 
enjoyment  of  every  part  of  the  consideration  jointly,  so  that  the  money 
payable  is  neither  apportioned  by  the  contract,  nor  capable  of  being 
apportioned  by  a  jury,  no  action  is  maintainable,  if  any  part  of  the  con- 
sideration has  failed;  for, 'being  entire,  by  failing  partially,  it  fails 
altogether."  For  this  Chanter  v.  Leese^  4  M.  &  W.  296,(c)  is  cited, 
where  the  consideration  was  manifestly  entire.  Severs  v.  Curling,  3 
Kew  Ca.  366,  is  an  instance  in  which  the  covenants  were  held  to  be 
independent,  the  plaintiff's  covenants,  insisted  on  by  the  defendants, 

(a)  May  1,  1846.    Before  Lord  Dsnman,  C.  J.,  Pattssoit,  Williams,  and  Wiortmam,  Jb. 
\b]  In  K.  B.,  note  (a)  to  Duke  of  St.  Albans  ▼.  Shore,  1  H.  Bl.  273 ;  and  aee.  aa  to  S.  C,  6  T. 
R.  573,  (in  Can^U  v.  Jones) :  Also  Boone  v.  Eyre,  in  C.  P.,  2  W.  Bl.  1312. 
«)  Affirmed,  on  error,  in  Exch.  Ch. ;  Chanter  v.  Leese,  5  M.  &>  W.  696. 
VOL.  JX. — 14 
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going  only  to  a  part  of  the  consideration ;  and  Ritchie  v.  Atkim&n  was 
relied  on. 

Montague  Smithy  contr^.  The  stipulations  on  the  part  of  the  plaintifl 
*1711  ^^^  either  conditions  precedent  or  ^conditions  concurrent.  In 
the  former  case,  the  declaration  is  bad  for  not  averring  that  the 
plaintiff  had  performed  the  conditions :  an  averment  of  readiness  and 
willingness  is  insufficient.  In  the  latter  case  the  averment  is  indeed 
sufficient ;  but  it  is  still  material :  and,  therefore,  the  traverses  in  the 
two  pleas  answer  the  complaint.  The  plaintiff  can  succeed  only  on  the 
assumption  that  the  stipulations  on  his  part  and  the  contract  of  the  de- 
fendant are  independent  of  each  other.  The  criterion  suggested  on  the 
other  side  is  correct :  but,  when  applied  to  this  agreement,  it  is  in  favour 
of  the  defendant.  The  agreement  is,  first,  that  the  plaintiff  shall  occupy 
the  land,  paying  rent,  delivering  up  in  good  repair,  and  cultivating  pro- 
perly ;  secondly,  that  the  defendant  will  pay  money  to  the  plaintiff,  on 
his  quitting,  paying  the  rent,  observing  the  stipulations,  and  releasing 
the  claims  on  the  defendant.  The  liability  of  the  defendant  is,  in  express 
terms,  made  dependent  upon  the  performance  on  the  part  of  the  plain- 
tiff. And  that  performance  is  the  only  consideration  for  the  payment 
by  the  defendant,  which  otherwise  is  gratuitous.  The  case  does  not 
resemble  those  where  the  stipulations  are  held  to  be  independent  because 
the  consideration  is  the  covenanting  to  do  something,  not  the  doing  it ; 
such  as  Rose  v.  PouUon,  2  B.  &  Ad.  822,  881,  where  'this  distinction  is 
particularly  insisted  upon  by  Taunton,  J.  Nor,  again,  are  cases  like 
Carpenter  v.  Oresswell,  4  Bing.  409,  applicable,  where  the  consideration 
is  abstinence  for  an  indefinite  time.  In  1  Ghitt.  PL  331  (7th  ed.),  it  is 
said :  '^  In  general,  if  the  agreement  be  that  one  party  shall  do  an  act, 
and  that  for  the  doing  thereof  the  other  shall  pay  a  sum  of  money, 
*1721  ^^^  doing  *of  the  act  is  a  condition  precedent  to  the  payment." 
"*  Qlazebrooke  v.  Woodrow^  8  T.  R.  366,  is  a  strong  authority  for 
the  defendant.  No  time  for  the  payment  by  the  defendant  is  here  pointed 
out  in  the  agreement,  except  the  performance  of  the  stipulations  by  the 
plaintiff.  Even  if  the  times  were  to  be  coincident,  readiness  should  be 
shown,  as  in  Jones  v.  Barkley^  2  Doug.  684.  K  that  averment  were 
struck  out,  no  breach  could  appear.  [Pattbson,  J.  If  the  defendant 
had  sued  the  plaintiff  for  non-performance,  must  the  declaration  have 
averred  readiness  to  pay  ?]  It  should  seem  not :  but,  supposing  that  it 
must,  the  conditions  are  concurrent,  and  the  pleas  here  answer  the 
declaration.  According  to  Q-oodisson  v.  Nunn^  4  T.  R.  761,  and  Chanter 
V.  Leese^  4  M.  &  W.  295,  the  performance  by  the  plaintiff  here  was 
a  condition  precedent. 

Butt^  in  reply.  The  argument,  that  no  time  for  the  payment  is  fixed 
by  the  agreement,  fails ;  for  in  all  such  agreements  a  reasonable  time 
will  be  intended.  [Wightman,  J.  At  what  time  were  you  bound  to 
release?]     Whenever  required.     The  right  to  insist  upon  each  of  the 
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plaintiff's  stipulations  separately  formed  the  whole  consideration ;  and, 
an  in  Sail  v.  Bainbridge^  5  Q.  B.  233,  the  result  is  that  the  conditions 
were  independent.  The  words  "upon  the  plaintiff"  "so  quitting,"  &c., 
are  insisted  upon :  but  they  are  not  stronger  than  the  words  in  Boone  v. 
Eyre.{a) 

*Patt£S0N,  J.,  in  this  term  (May  29th),  delivered  the  judgment  r«i  70 
of  the  Court.  *- 

The  £rst  question  in  this  case  is,  whether  the  declaration  be  sufficient. 
It  is  objected  to  on  the  ground  that  the  plaintiff  has  only  averred  his 
readiness  and  willingness  to  deliver  up  the  premises,  to  pay  the  rent,  and 
to  release  the  defendant ;  whereas  \he  defendant  contends  that  those 
things  were  conditions  precedent  to  his  paying  the  200Z.  under  the  agree- 
ment, and,  therefore,  that  the  plaintiff  ought  to  have  averred  the  actual 
performance  of  those  things.  The  plaintiff,  on  the  other  hand,  contends 
that  those  things  to  be  done  by  him,  and  the  payment  of  the  200/.  by  the 
defendant,  were  independent  acts  altogether ;  and  that  his  averment  of 
readiness  and  willingness  to  do  them  was  unnecessary  and  not  traversable  ; 
and  that  the  defendant,  in  traversing  them,  has  tendered  immaterial 
issues. 

We  think  t}iat  the  plaintiff  is  clearly  wrong  in  his  view,  and  that  these 
acts  of  each  party  are  clearly  not  independent.  The  words  are,  "  upon" 
the  plaintiff  doing  so  and  so,  the  defendant  promises  to  pay  200Z.  The 
time  for  paying  that  200/.  is  not  fixed  by  the  agreement  itself,  and  cannot 
be  fixed  otherwise  than  by  the  plaintiff  doing  the  acts  required  on  his 
part.  The  cases  collected  in  note  (4)  to  Pordage  v.  Cole^  1  Wms.  Saund. 
320  a,  6th  ed.,  were  cited  on  the  argument,  and  are  important :  but 
there  are  also  others  cited  in  note  (3)  to  Peelers  v.  Opie^  2  Wms.  Saund. 
352,  which  are  quite  as  important,  and  more  strictly  applicable  to  the 
present  case.  Upon  consideration  of  those  cases,  and  of  the  intention 
of  the  parties  to  the  agreement  in  this  case,  as  shown  by  the  agreement 
itself,  we  are  of  opinion  *that  the  acts  to  be  done  by  the  plaintiff  r^-iir^ 
were  not  condition  precedent,  not  independent,  but  concurrent  ^ 
with  those  to  be  done  by  the  defendant ;  and  therefore,  that  it  was  suffi- 
cient for  the  plaintiff  to  aver  readiness  and  willingness  to  do  them. 

But  it  was  also  necessary  for  him  to  make  that  averment.  It  follows 
that  the  averment  was  traversable ;  and  therefore  the  plaintiff's  depiur- 
rer  to  the  pleas,  on  the  ground  that  they  tender  immaterial  issues, 
cannot  be  sustained,  except  indeed  as  to  the  third  plea  from  other 
reasons. 

But  the  plaintiff  objects  to  the  pleas  on  other  grounds. 

To  the  second,  that  it  is  multifarious,  inasmuch  as  it  puts  in  issue  two 
distinct  things,  the  plaintiff's  readiness  and  willingness  to  pay  the  rent, 
and  also  to  deliver  up  possession.(i)    Now  the  plaintiff  was  bound  to  do 

(a)  Note  (a)  yoVuke  of  St.  Albatu  v.  Shore,  1  H.  BI.  273.     Boone  v.  Eyre,  2  W.  Bl.  1312. 
tD  This  ground,  though  specially  issigned  for  demurrer,  was  not  noticed  in  the  argument. 
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both  acts.  The  issue  therefore  has  not  cast  upon  him  too  great  burthen 
of  proof;  and,  although  his  non-readiness  to  do  either  would  have  been 
an  answer  to  the  action,  yet  it  does  not  necessarily  follow  that  the  defend- 
ant was  bound  to  traverse  them  separately.  The  principle  laid  down  in 
Sttihbs  V.  Latnsan,  1  M.  &  W.  728;  S.  C.  Tyr.  &  G.  1000;  Drewe  v. 
LainBOfij  11  A.  &  E.  529,  and  Moore  v.  Boulcottj  1  New  Ca.  828,  is  that 
a  traverse  is  too  large  where  it  casts  more  proof  on  the  other  side  than 
is  necessary  to  maintain  the  pleading  which  contains  the  allegation 
traversed.  That  is  not  so  here :  and  therefore  we  think  the  second  plea 
is  not  objectionable  on  that  ground. 

•i7Ai  *  Judgment  must  therefore  be  given  for  the  defendant  on  that 
^^^-1  plea. 
To  the  third  plea  the  defendant  objects(a)  that,  as  it  appears  by  the 
agreement  set  out  in  the  declaratig^  that  the  release  to  be  given  to  the 
defendant  was  to  be  prepared  by  the  defendant's  attorney,  and  as  it  is  aver- 
red in  the  declaration  that  no  such  release  was  prepared,  the  plaintiff's  read- 
ines^  nd  willingness  to  have  executed  the  release,  if  prepared,  becomes 
immaterial.  And  we  think  that  this  objection  must  prevail.  If  no 
release  was  prepared  by  the  defendant's  attorney,  the  plaintiff  might 
sue  the  defendant  for  the  money,  whether  he  was  ready  to  have  executed 
it  or  not.  Indeed,  if  none  were  prepared,  it  would  be  difficult  for 
the  plaintiff  to  prove  his  readiness  to  have  executed  ;  for  he  was  not 
bound  to  call  upon  the  defendant  to  prepare  a  release,  or  to  offer  to 
execute  one.  If,  on  the  other  hand,  a  release  was  prepared  by  the 
defendant,  he  should  have  pleaded  that  fact,  and  shown  a  refusal  by  the 
plaintiff  to  execute. 

Upon  the  demurrer  to  this  plea,  therefore,  we  think  the  issue  is  imma* 
terial,  and  that  the  judgment  must  be  for  the  plaintiff. 

Judgment  for  defendant  on  demurrer  to  the  second  plea ; 
for  plaintiff  on  the  demurrer  to  the  third. 

(a)  See  the  grounds  specially  assigned  for  demurrer,  ante,  pp.  16S,  169. 


-,_^T  *REMINGTON  and  SIMPSON  v.  DOLBT.(a) 

"^i  lN6v.  21,  1844.] 

Where  a  prohibition  is  applied  lor,  the  Court  will  always,  on  the  demand  of  the  party  against 
whom  the  application  is  made,  put  the  party  applying  to  declare  in  prohibition. 

Sir  W.  W.  FoLLETT,  Solicitor  General,  in  last  Hilary  term,  obtained 
a  rule  nisi  to  prohibit  the  Episcopal  Consistorial  Court  of  Lincoln  from 
proceeding  in  a  suit  there,  by  Remington  and  Simpson,  churchwardens 
of  Long  Bennington,  against  Dolby. 

From  the  affidavits  in  support  of  the  rule  It  appeared  that  Thomas 

(a)  The  publication  of  this  case  has  been  delayed,  in  order  that  it  might  accompany  Doliy  ▼. 
Rtmington,  p.  179,  poat. 
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Dolby  was  cited  before  the  Gonsistorial  Court  of  Lincoln,  in  June,  1843, 
to  answer  Daniel  Remington,  and  George  Simpson,  churchwardens  of 
the  parish  of  Long  Bennington,  in  a  cause  of  subtraction  of  church 
rate ;  and  in  August  a  libel  was  exhibited  against  him,  setting  out  that 
a  rate  was  made  according  to  custom,  and  that  he  was  chapelwarden  of 
Foston,  a  hamlet,  township  or  chapelry  within  the  parish,  had  been* 
required  to  levy  the  customary  share  payable  by  Foston,  and  had  refused 
or  delayed  to  do  so.  The  answer  (among  other  things)  denied  the 
custom.  Additional  articles  of  libel  were  given  in,  and  an  answer 
thereto. 

The  affidavits  further  set  forth  that  a  rule  nisi  for  a  mandamus,  com* 
manding  Dolby  to  make  and  assess  a  rate  for  levying  the  customary 
share  of  this  very  rate,  had  been  obtained,  and  afterwards  discharged  by 
this  Court.(6) 

^KMy  and  Pearson  now  showed  cause,  and  admitted  that  they  r^^-ifrfv 
coold  not  support  the  rate,  at  this  stage,  if  the  facts  brought  it 
within  the  decision  in  Regina  v.  DcUbyy  3  Q.  B.  602.  But  they  con- 
tended that  the  party  opposing  the  rule  was  entitled^  to  insist  upon  the 
opposite  party  declaring  in  prohibition,  in  order  that  the  question  might 
be  placed  on  the  r/scord. 

Martin  and  Unthankj  contrct.  In  a  very  late  case,  In  the  matter  of 
the  Dean  of  Yorkj  2  Q.  B.  1,  the  Court  were  strongly  urged,  by  the 
parties  against  whom  a  prohibition  was  prayed,  to  put  the  opposite  party 
to  declare ;  but,  after  time  taken  for  consideration,  they  stated  that,  as 
they  felt  no  doubt,  they  could  encourage  none,  and  made  the  rule  abso- 
lute. The  same  course  was  pursued  in  a  previous  case,  In  the  matter  of 
the  Chancellorj  ^c,  of  Osford,  and  Taylor,  1  Q.  B.  952,  974  note  (a). 
Here  no  doubt  cap  exist,  since  Regina  v.  Dalhy,  3  Q.  B.  602.  Besides, 
the  Ecclesiastical  Court  can  have  no  jurisdiction,  as  the  rate  is  founded 
upon  a  custom ;  Com.  Dig.  Prohibition  (F  14).  The  proceedings  in  the 
Ecclesiastical  Court  show  a  direct  denial  of  the  custom,  so  that  there  is 
no  such  objection  to  the  prohibition  as  that  which  prevailed  in  The  Earl 
of  Beauehamp  v.  Turner,  10  A.  &  E.  218,  and  the  rule  in  Dunn  v.  Coates, 
1  Atk.  288,  289,  applies.  [Lord  Dbnman,  C.  J.  In  Com.  Dig.  Prohibition 
(I),  it  is  said :  ^^  Leave  to  declare  in  prohibition  will  be  grant^  only 
when  the  Court  inclines  to  prohibit,  not  when  it  inclines  to  the  contrary ;" 
for  which  Rex  v.  The  Bishop  of  Ely,  1  W.  Bl.  71,  81,  and  LindoY.  Rod- 
ney (h)  are  cited :  and  it  is  *added :  "  The  party  applying  for  a  pro-  ^^^  ^^ 
hibition,  has  no  right  to  insist  on  declaring,  when  the  Court  is  ^ 
satisfied  that  his  application  is  groundless ;  but  the  defendant  in  pro- 
hibition may,  when  the  opinion  of  the  Court  is  against  him ;"  for  which 
&-  John*$  College  v.  Todingtan,  1  Bur.  158,  198,  is  cited.]    Those  pas* 

(a)  See  Segina  v.  J>alby  (ZMfty).  3  Q.  B.  602. 

(6)  Note  [1]  to  Le  Oms  r.  Eden,  2  Doug.  613,  619,  620. 

K 
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Bages  were  insisted  upon  in  the  case  In  the  matter  of  the  Dean  of  Torhj 
2  Q.B.  19,(a)  but  the  Court  decided  the  other  way,  on  fall  deliberation. 

Lord  Denman,  C.  J.     It  does  not  appear  that  the  Coilrt  was  there 
particularly  called  on  to  consider  the  authorities  with  this  view.     We 
^must  have  assumed  that  parties  having  no  rights  would  not  desire  to  go 
on  with  a  case  at  the  risk  of  costs. 

Williams,  J.,  concurred. 

Coleridge,  J.  I  am  by  no  means  sure  that  we  can  prevent  the  party 
opposing  a  prohibition  from  insisting  on  a  declaration. 

WiGHTMAN,  J.,  concurred. 

Ordered,  that  Dolby  declare  in  prohibition.(J) 

(a)  Sir  /.  Campbdlj  Attorney  General,  cited  Com.  Dig.  Prohibition  (I.),  but  without  going 
farther  into  authorities, 
(fr)  See  the  next  case. 


^lYQi  *DOLBY  V.  REMINGTON,  SIMPSON,  and 

-"  HAGGARD,  LL.  D.(a) 

Declaration  in  prohibiticAi  recited  that  F.  was  a  parish,  in  which  was  an  immemorial  pariah 
church,  and  that  the  inhabitants,  from  time  immemorial,  repaired  the  church,  &c.,  there  by 
rates  on  lands,  &c.,  within  F. :  that  D.  (the  plaintiff^  was  churchwarden  of  F. :  that  R.  (de- 
fendant) being  churchwarden  of  parish  L.,  cited  D.  in  the  Spiritual  Court,  in  a  cause  of  subtrac- 
tion of  church  rate,  and  in  the  libel,  alleged  :  (1)  That  F.  was  a  hamlet  in  parish  L. ;  (2)  That 
there  was  a  custom  by  which  the  inhabitants  of  F.  supported  iheir  own  church  (called  chapel  in 
the  libel;,  and  contributed  to  the  support  and  reparation  of  the  parish  church  of  L.,  and  all  ec- 
penses  and  dtargeaneeestarily  laid  out  by  the  ckurvhwardens  of  L.^in  the  proportion  of  three- 
eighths  ;  >3)  That  the  parish  church  of  L.  needed  repairs,  and  the  rate-payers  of  L.  made  a  rate 
towards  them,  of  which  three-eighths  ought  to  have  been  paid  by  the  inhabitants  of  F.  accord* 
ing  to  custom.  The  count  then  stated  that  D.  gave  in  a  negative  issue  to  the  libel,  denying  its 
allegations.  That  afterwards,  and  after  the  libel  had  been  admitted  to  proof,  D.,  by  personal 
answers,  pleaded  :  (1)  That  F.  was  not  part  of  parish  L. ;  (2)  Admitting  that  the  inhabitantsof 
F.  supported  their  own  church,  but  denying  that  there  was  a  custom  by  which  they  contributed 
to  the  support  and  reparation  of  the  parish  church  of  L.,  and  all  or  any  of  the  expeneee  and 
bargee  necesearily  laid  out  and  expended  by  the  churchwardens  of  £>.,  in  the  proportion  of 
three -eigh ths ;  (3)  Admitting  the  need  of  repairs,  and  the  rate,  but  denying  that  three-eighths 
ought  to  be  paid  by  the  inhabitants  of  F.  according  to  any  custom.  That  afterwords  D. 
alleged  and  articulately  propounded  that  F.  was  a  distinct  parish,  and  had  a  parish  church, 
which  had  been  immemorially  repaired  and  maintained  by  the  parishioners  of  F. ;  that  F. 
was  not  within  the  parish  of  L. ;  that  there  was  not  a  custom  by  which  the  inhabitants  of  F. 
contributed  to  the  support  and  reparation  of  the  parish  church  of  L.  mot  noticing  the  general 
allegation  as  to  all  exjyenne*  and  charges,  &.c.,)  in  the  proportion  of  three-eighths,  and  that 
there  was  no  custom  that  the  inhabitants  of  F.  contributed  in  the  proportion  of  three-eighths, 
or  any  other  proportion,  to  the  maintenance  and  reparation  of  the  parish  church  of  L.  The 
count  then  stated  that  the  suit  was  still  pending,  and  defendants  were  proceeding  therein. 
Wherefore  plaintiff  prayed  a  writ  to  prohibit  the  Judge  of  the  Spiritual  Court  and  R.  from 
further  holding  plea  in  any  matter  touching  the  premises. 

Held,  on  demurrer  to  a  plea,  a  good  declaration,  as  showing  that  the  parties  were  at  issue  upon 
two  questions  of  fact,  and  which  were  of  temporal  cognisance :  viz.,  whether  F.  was  part  of  L.. 
and  whether  .there  was  such  a  custom  as  alleged  in  the  libel. 

Plea :  that  there  was  a  custom  by  which  the  inhabitants  of  F.  supported  their  own  chapel  and 
contributed  to  the  support  and  reparation  of  the  parish  church  of  L.  (not  noticing  the  general 
allegation  as  to  *' all  expenses  and  charges,'* Slc),  in  the  proportion  of  three-eighths,  in  man- 
ner and  form  as  in  the  libel  alleged. 

Hdd  bad,  on  demurrer,  as  not  asserting  the  custom  alleged  in  the  libel,  and  as  not  noticing  the 
other  issue  in  fact  respecting  the  parochiality  of  F. 

(a)  See  the  preceding  case. 
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Declaration  in   prohibition.     The  count  stated  that  whereas,  by 
the  laws  of  this  realm,  the  trial  of  what  are  the  bounds  and  limits 
of  parishes  '^'within  this  realm,  and  how  far  the  same  do  extend,    r«-|OA 
and  also  the  trial  of  all  pleas  of  or  concerning  customs  or  pre- 
Bcriptions,  now  belong,  and  from  time  whereof,  &c.,  have  belonged,  and  of 
right,  &c.,  to  the  Courts  of  Common  Law  of  this  realm,  and  to  the* 
Queen's  Temporal  Judges  only,  and  not  to  any  Spiritual  Court,  or  to 
any  of  the  Queen's  Spiritual  Judges  :  And  whereas,  long  before  and  at 
the  time  of  the  making  of  the  church  rate  after  mentioned,  and  from 
thence  continually  hitherto,  there  has  been,  and  still  is,  within  the  county 
and  diocese  of  Lincoln,  a  certain  parish  called  or  known  by  the  name  of 
Foston,  next  adjoining  a  certain  other  parish  in  the  same  county  and 
diocese  called  or  known  by  the  pame  of  Long  Bennington,  in  which  said 
parish  of  Foston,  during  all  the  period  aforesaid,  there  was  and  is  a 
parish  church,  at  which  the  inhabitants  of  the  said  parish,  during  all 
that  period,  and  from  time  whereof,  &c.,  have  received  and  enjoyed  all 
manner  of  divine  rites  and  services  therein ;  and  the  costs  and  expenses 
of  repairing  the  said  church,  and  of  providing  necessaries  for  the  per- 
formance of  divine  rites  and  services  therein,  are,  and  from  time  whereof, 
&c.,  have  been,  defrayed  by  rates  and  assessments  upon  the  possessors, 
and  occupiers  of  lands,  houses  and  tenements  situated  within  the  said 
parish,  and  not  elsewhere  :  and  whereas  also,  at  and  after  the  time  of 
the  making  of  the  said  church  rate,  and  also  at  the  time  of  the  citation 
to  appear  in  the  Episcopal  and  Consistorial  Court  of  Lincoln,  as  herein- 
after mentioned,  the  plaintiff  was  churchwarden  of  the  parish  of  Foston, 
and  the  defendants  Daniel  Remington  and  George  Simpson  were  church- 
wardens of  the  parish  of  Long  Bennington  :  Yet  the  defendants,  know- 
ing the  premises,  but  contriving  to  aggrieve  *plaintiff,  contrary  to   r^-i  o-j 
the  course  of  the  law  of  this  realm,  and  to  draw  cognizance  of  a   ^ 
plea  which  specially  belongs  to  the  said  Temporal  Courts  to  another 
examination  in  the  said  Spiritual  Court,  and  pretending  that  the  said  parish 
of  Foston  was  and  is  a  part  of,  and  within  the  bounds  of,  the  said  porish 
of  Long  Bennington,  and  also  that  a  certain  custom  existed  and  exists 
for  the  inhabitants  of  the  parish  of  Foston  to  contribute  in  a  certain 
proportion  to  the  support  and  reparation  of  the  parish  church  of  Long 
Bennington,  heretofore,  to  wit,  23d  June  1843,  wrongfully  and  deceit- 
fully caused  the  plaintiff  to  be  cited  to  be  and  appear  in  the  Episcopal 
and  Consistorial  Court  of  Lincoln  aforesaid,  to  answer  the  defendants 
Remington  and  Simpson  in  a  cause  of  subtraction  of  a  rateable  propor- 
tion of  a  church  rate  or  assessment :  and  thereupon  afterwards,  and  after 
plaintiff  had  been  compelled  to  appear,  and  had  appeared,  in  the  said 
Episcopal,  &;g.,  in  pursuance  of  and  in  obedience  to  the  said  citation,  and 
before  the  commencement  of  this  suit,  to  wit,  3l8t  August  in  the  year 
aforesaid,  defendants  Remington  and  Simpson  wrongfully  and  deceitfully 
impleaded  and  libelled  plaintiff  in  the  said  Episcopal,  &c.,  before  the 
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defendant  John  Haggard,  Doctor  of  Laws,  Vicar  General  in  spirituals  of 
the  Right  Reverend,  &c.  (the  Bishop,  of  Lincoln),  Official  principal  of  the 
said  Episcopal,  &c. :  and  did,  by  the  said  libel,  amongst  other  things 
allege : 

First,  that  for  twenty,  thirty,  forty,  fifty  and  sixty  years  then  last 
past,  and  for  time  whereof  the  memory  of  man,  &c.,  the  parish  of  Foston, 
in  the  said  libel  called  the  hamlet,  township  or  chapelry  of  Foston,  in 
the  county  of  Lincoln,  had  been  esteemed,  deemed  and  taken  to  be,  and 
i^^oq-x  actually  was,  a  part  of  and  within  the  parish  "^of  Long  Benning- 
-^  ton,  in  the  said  county  and  diocese ;  and  for  and  as  such  was 
commonly  esteemed,  accounted,  reputed  and  taken  to  be :  And,  secondly, 
defendants  Remington  and  Simpson  did,  by  the  said  libel,  allege  that 
for  ten,  twenty,  &c.,  years  then  last  pa^t,  and  for  time  whereof,  &c.,  an 
ancient  laudable  usage,  custom  and  prescription  had  been  observed  and 
prevailed,  by  which  the  inhabitants  of  Foston  had  supported  and  main- 
tained their  own  church,  in  the  said  libel  called  chapel,  and  also 
contributed  to  the  support  and  reparation  of  the  parish  church  of  Long 
Bennington,  and  all  expenses  and  charges  necessarily  laid  out  and  ex- 
pended  by  the  churchwardens  or  churchwarden  of  Long  Bennington,  in 
the  proportion  of  three  parts  in  eight  of  all  such  expenses  and  charges ; 
and  that,  when  the  churchwardens  or  churchwarden  of  Long  Bennington 
levied  the  sum  of  8/.  for  the  repair  of  their  parish  church,  or  in  the  due 
execution  of  their  office  of  churchwardens,  the  inhabitants  of  Foston 
aforesaid  had,  for  all  the  time  aforesaid,  been  used  and  accustomed  to 
raise  amongst  themselves  the  sum  of  8?.,  and  so  in  proportion  to  a 
greater  or  less  sum,  and,  by  persons  in  the  said  libel  called  their  chapel- 
warden  or  chapelwardens,  to  pay  the  same  to  the  churchwardens  or 
churchwarden  of  Long  Bennington,  for  and  towards  and  as  their  just 
and  due  proportion  of  such  charges  and  expenses  levied  on  the  parish- 
ioners of  the  said  parish :  And,  thirdly,  defendants  Remington  and 
Simpson  did,  by  the  said  libel,  allege  that  in  A.  d.  1841  they  were 
churchwardens  of  Long  Bennington,  and  were  duly  admitted,  &c :  and, 
the  parish  church  standing  in  need  of  certain  repairs,  and  the  collection 
of  certain  moneys  having  become  requisite  to  meet  and  discharge  the 
*1881  ^^™^'  ^^  ^^'^  ^  other  ^incidental  charges  belonging  to  the  office 
^  of  the  churchwardens  of  the  said  parish,  the  said  churchwardens 
did  convene  a  meeting  of  the  rate-payers  of  the  said  parish  in  the  vestry 
of  the  parish  church  of  Long  Bennington,  on  or  about  the  14th  October, 
1841,  pursuant  to  due  notice:  and  that  the  said  rate-payers,  thus 
assembled,  did  then  and  there  proceed  to  make  a  rate  or  assessment  for 
and  towards  the  repairs  of  the  said  parish  church,  and  likewise  for  the 
aforesaid  other  incidental  charges  belonging  to  the  office  of  church- 
wardens, amounting  in  the  whole  to  the  sum  of  16/.,  three-eighth  parts 
of  which,  amounting  to  the  sum  of  6/.,  ought  to  have  been  paid  and 
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borne  bj  the  inhabitants  of  Foston,  according  to  the  ancient  usage  and 
custom  aforesaid. 

That  such  proceedings  were  thereupon  had  in  the  said  Couij;  that 
afterwards,  to  wit,  5th  October,  1843,  the  now  plaintiff  gare,  in  the  said 
Episcopal,  &c.,  a  negative  issue  to  the  said  libel,  thereby  denying  the 
allegations  of  the  said  libel. 

And  that  afterguards,  and  after  the  said  libel  had  been  admitted  to 
proof,  after  the  plaintiff  had  put  in  and  given  the  said  negative  issue  to 
the  said  libel,  and  before  the  commencement  of  this  suit,  to  wit,  on  26th 
October,  in  the  year  aforesaid,  plaintiff,  by  way  of  answer  to  the  said 
Ubel,  did,  by  his  personal  answers  in  the  said  Court,  before  the  defend- 
ant John  Haggard,  then  being  such  Vicar  General,  &c.,  plead  and  allege, 
amongst  other  things :  1st.  To  the  aforesaid  first  position  or  article  of 
the  libel  the  now  plaintiff,  answering,  said  that  he  denied  that  for  ten, 
twenty,  &c.,  years  then  last  past,  and  from  time  whereof,  &c.,  the 
hamlet,  township  or  chapelry,  so  called  in  the  said  libel,  of  Foston 
*had  been  esteemed,  deemed  and  taken  to  be,  or  that  the  same  r*i  04 
actually  was,  a  part  of^  or  within,  the  parish  of  Long  Benning- 
ton, or  that  it  was  so  commonly  accounted  and  taken  to  be :  2dly.  To 
the  aforesaid  second  position  or  article  of  the  libel  the  now  plaintiff, 
answering,  said  that  he  admitted  and  confessed  that,  for  ten,  twenty,  &c., 
years  then  last  past,  and  for  time  whereof,  &c.,  the  inhabitants  of  Foston 
had  supported  and  maintained  their  own  church  (in  the  libel  called 
chapel)  of  Foston ;  but  he  utterly  disbelieved,  and  wholly  denied,  that, 
for  such  or  any  other  time,  any  ancient  laudable  (or  other)  usage, 
custom  or  prescription  had  been  observed  or  had  prevailed,  by  which  the 
inhabitants  of  Foston  had  contributed  to  the  support  and  reparation  of 
the  parish  church  of  Long  Bennington,  and  all  or  any  of  the  expenses 
and  charges  necessarily  or  otherwise  laid  out  and  expended  by  the 
ehmrchwardens  of  Long  Bennington,  in  the  proportion  of  three  parts  in 
eight  of  all  such  expenses  and  charges ;  and  the  now  plaintiff  denied 
that,  when  the  churchwardens  or  churchwarden  of  Long  Bennington 
bad  levied  the  sum  of  8/.  for  the  repairs  of  their  parish  church  or  other, 
wise,  the  inhabitants  of  Foston  had,  for  the  time  aforesaid,  been  used 
and  accustomed  to  raise  amongst  themselves  the  sum  of  32.,  and  so 
in  proportion  to  a  greater  or  less  sum,  and  to  pay  the  same  to  the  church- 
wardens or  churchwarden  of  Long  Bennington  as  their  proportion  of 
such  charges :  3dly.  To  the  aforesaid  third  position  or  article  of  the 
libel  the  now  plaintiff,  answering,  said  that  he  admitted  that  Remington 
and  Simpson  were  churchwardens  of  Long  Bennington,  and  were  duly 
admitted,  &c. ;  and  that,  the  parish  church  of  Long  Bennington  stand- 
ing in  need  of  certain  repairs,  *and  the  collection  of  certain  moneys  r«i  o  r 
having  become  requisite  to  meet  the  same,  as  well  as  other  inci-  ^ 
dental  charges  belonging  to  the  office  of  churchwarden,  they  the  said 
Remington  and  Simpson  did  convene  a  meeting,  &c.,  (admitting  the 
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making  of  the  rate  as  alleged  in  the  libel) ;  but  that  the  now  plaintiff 
denied  that  three-eighth  parts  thereof,  amounting  to  the  sum  of  6/.,  ought 
to  have  been  paid  and  borne  by  the  inhabitants  of  Foston  aforesaid, 
according  to  any  ancient  usage  or  custom. 

And  such  further  proceedings  were  thereupon  had  in  the  said  Court 
that  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  7th 
December,  1843,  plaintiff  did,  in  the  said  suit,  and  in  the  said  Court, 
before  the  defendant  John  Haggard,  then  being  such  Vicar  General,  &c., 
allege  and  articulately  propound :  That  Foston  was  a  distinct  and  sepa- 
rate parish,  and  had  a  parish  church,  which  had  been,  time  out  of  mind, 
maintained  and  repaired  by  the  parishioners  of  the  said  parish  of  Foston, 
and  that  the  same  was  not  a  hamlet,  chapelry  or  township  belonging  to 
or  within  the  parish  of  Long  Bennington,  as  falsely  and  untruly  alleged 
in  the  said  libel  admitted  in  that  cause ;  that,  from  time  whereof,  &c., 
Foston  had  been  held  and  considered  a  separate  or  distinct  parish  to  and 
for  all  intents  and  purposes  ;  that  it  was  falsely  and  untruly  alleged,  in 
the  libel  given  in  and  admitted  in  that  cause  on  the  part  and  behalf 
of  Remington  and  Simpson,  that  for  twenty,  thiriy,  &c.,  years  last  past, 
and  from  time  whereof,  &c.,  an  ancient  laudable  usage,  custom  and  pre- 
scription had  been  observed  and  had  prevailed  by  which  the  inhabitants 
of  Foston  had  contributed  to  the  support  and  reparation  of  the  parish 
•1861  ^^^'"^^  ^f  Long  *Bennington  in  the  proportion  of  three  parts  in 
eight  of  all  the  expenses  and  charges  of  such  support  and  repara- 
tion, and  that,  when  the  churchwardens  of  Long  Bennington  aforesaid 
levied  the  sum  of  8Z.  for  the  repairs  of  their  parish  church,  or  in  the  due 
execution  of  their  oflBce  as  churchwardens,  the  inhabitants  of  Foston  had, 
for  all  the  time  aforesaid,  been  used  and  accustomed  to  raise  amongst 
themselves  the  sum  of  3/.  and  so  in  proportion  to  a  greater  or  less 
sum,  and  to  pay  the  same  to  the  churchwardens  or  churchwarden  of 
Long  Bennington,  for  and  towards  and  as  their  just  and  due  proportion 
of  such  charges  and  expenses ;  for  that  the  truth  and  fact  was,  and  the 
now  plaintiff  expressly  alleged  and  propounded,  that  there  was  no  such 
ancient  laudable  or  other  usage,  custom  or  prescription,  to  wit,  of  the 
inhabitants  of  Foston  aforesaid  contributing  in  the  proportion  of  three 
parts  in  eight,  or  in  fact  in  any  other  proportion,  towards  the  mainte- 
nance and  reparation  of  the  parish  church  of  Long  Bennington :  that 
the  inhabitants  of  Foston  never  were,  nor  ever  had  been,  summoned 
to  vestries  held  in  and  for  the  parish  of  Long  Bennington,  held  either 
for  the  purpose  of  making  church  rates,  or  held  for  any  other  purpose- 

And  the  plaintiff  avers  that  the  said  suit  in  the  said  Episcopal,  &c.,  is 
still  pending  and  undetermined,  and  the  defendants  have  since  proceeded, 
and  are  still  proceeding,  in  the  said  suit ;  and,  this,  &c.,(verification). 
Whereupon  plaintiff  humbly  implores  the  aid,  &c.,  and  a  writ  of  our  Lady 
the  Queen  of  prohibition,  to  be  directed  to  the  defendants,  to  prohibit 
them  and  every  of  them  that  neither  they  nor  any  of  them  do  further 
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bold  plea  in  the  said  Spiritual  Court  in  any  matter  touching  the  pre- 
mises :  and  plaintiff  also  prays  his  damages,  &c. 

*Second  plea.  That,  at  the  time  of  the  said  rate  and  assess-  r*ioiT 
nient  in  the  libel  mentioned,  and  also  from  time  whereof,  &c.,  ^ 
there  was,  and  always  during  the  whole  of  that  time  hath  been,  and  still 
is,  an  ancient  and  laudable  usage,  custom  and  prescription,  which  during 
all  the  time  aforesaid  hath  been  observed  and  hath  prevailed,  and  still 
ought  to  be  observed  and  to  prevail,  by  which  the  inhabitants  of 
Foston  have  supported  and  maintained  their  own  chapel  in  the  said  libel 
naentioned,  and  also  contributed  to  the  support  and  reparation  of  the 
parish  church  of  Long  Bennington,  in  the  proportion  of  three  parts  in 
eight  of  all  the  expenses  and  charges  of  such  support  and  reparation : 
and  that,  when  the  churchwardens  or  churchwarden  of  Long  Bennington 
levied  the  sum  of  S/.  for  the  repairs  of  their  parish  church,  the  inhabit- 
ants of  Foston  aforesaid  have,  for  all  the  time  aforesaid,  been  used  and 
accustomed  to  raise  amongst  themselves  the  sum  of  SL,  and  so  in  pro- 
portion to  a  greater  or  less  sum^  and,  by  persons  called  their  chapel- 
warden  or  chapelwardens,  to  pay  the  same  to  the  churchwarden  or 
churchwardens  of  Long  Bennington,  for  and  towards  and  as  their  just 
and  due  proportion  of  such  charges  and  expenses  levied  on  the  parish- 
ioners of  the  said  parish ;  in  manner  and  form  as  in  the  said  libel  is  in 
that  behalf  alleged.     Verification. 

General  demurrer :  and  Joinder. 

The  demun*er  was  argued  in  this  term.(a) 

Pecusock,  for  the  plaintiff.  The  plea  does  not  answer  the  declaration* 
It  will  perhaps  be  said  that  the  demurrer  admits  the  fact  pleaded,  and 
therefore  it  must  be  ^assumed  that  the  custom  exists  and^s  not  rv-ioQ 
to  be  disputed.  But  the  custom  set  out  in  the  plea  is  not  the 
custom  which  the  declaration  shows  to  be  in  dispute  in  the  Ecclesiastical 
Court :  the  plea  omits  the  allegation  in  the  libel  that,  according  to  the 
custom,  Foston  "contributed  to*'  "all  expenses  and  charges  necessarily 
laid  out  and  expended  by  the  churchwardens'*  "of  Long  Bennington.** 
The  custom  is  entire:  if  not  proved  as  alleged  it  is  not  proved  at  all. 
The  defendant  in  prohibition  seeks  the  whole  rate :  if  there  be  any  part 
to  which  he  is  not  entitled,  he  must  fail  altogether ;  Pense  v.  ProusCy  1 
Ld.  Raym.  59.  And  the  plea,  besides,  leaves  unnoticed  the  allegation 
as  to  Foston  being  a  part  of  the  parish  of  Long  Bennington,  which  is 
also  disputed  in  the  Ecclesiastical  Court.  Further,  the  custom,  as  alleged 
in  the  libel,  is  bad.  Many  expenses  will  fall  upon  the  churchwardens  of 
a  parish  which  are  of  recent  origin :  for  instance,  expenses  attending 
registration  under  stat.  52  G.  3,  c.  146,  ss.  2,  5.  No  custom  could  apply 
to  these.(6) 

But  an  objection  is  made  to  the  declaration.     It  will  be  contended 

(a>  May  29th.    Before  Lord  Denman,  C.  J.,  Patteson  and  Williams,  Ja. 
(6)  See  Bex  ▼.  St.  Bartholomew  the  Great,  2  B.  &  Ad.  506. 


188  Dolby  v.  Remington.   T.  T.  1846. 

that  it  does  not  appear  that  the  facts  were  in  issue  in  the  Ecclesiastical 
Court,  or  that  the  Court  is  proceeding  to  try  them.  This  objection  was 
made  in  Byerley  v.  Windv^^  6B.  &  C.  1,  where  the  cause  had,  in  the 
Ecclesiastical  Court,  not  gone  beyond  the  personal  answer  of  the  plain- 
tiff in  prohibition.  But  the  Court  said  :(a)  "  When  once  it  appears  by 
the  proceedings  in  the  Spiritual  Court,  that  the  prescription,  instead  of 
^1891  ^^^^8  admitted,  is  disputed,  and  that  the  parties  are  in  'progress 

to  bring  its  existence  to  trial,  the  courts  of  common  law  are  not 
bound  to  wait  till  the  parties  have  incurred  the  expense  of  putting  it  in 
issue,  but  the  prohibition  is  grantable  at  once:"  and  further:  "Accord- 
ing to  the  usage  and  course  of  proceeding  in  the  Court  Christian,  neither 
the  personal  answer  nor  plea  ever  put  in  issue  any  of  the  facts  in  a 
libel.  They  are  put  in  issue  or  admitted  by  a  previous  step,  a  negative 
or  an  affirmative  issue  :  a  negative  issue  denying  what  the  libel  states, 
an  affirmative  issue  admitting  it.  A  personal  answer  is  one  of  the  con- 
sequents upon  a  negative  issue,  and  is  required,  at  the  instance  of  the 
plaintiff  below,  to  supply  him  with  proof  of  what  is  previously  in  ques- 
tion by  the  negative  issue.  A  plea  is  a  statement  of  new  matter." 
Here  a  negative  issue  has  been  given  in ;  the  libel  admitted  to  proof; 
and  then  the  personal  answer  has  been  made :  and  then  the  plaintiff  in 
prohibition  has  articulately  propounded  certain  matters  by  way  of  proof. 
The  matters  disputed,  namely,  the  custom  and  parochiality,  are  essential 
to  the  case  made  in  the  Spiritual  Court  by  the  defendants  in  prohibition  : 
until  they  are  determined  the  Spiritual  Court  can  do  nothing.  In  The 
Earl  of  Beauchamp  v.  Turner^  10  A.  &  E.  218,  this  Court  refused  a  pro- 
hibition because  the  matter  which  the  Spiritual  Court  could  not  try  was 
not  in  issue :'  and  Pattesox,  J.,  said :  "In  order  to  raise  an  issue  on  the 
lease,  it  should  be  stated  in  a  responsive  allegation."  Here  the  question 
IS  so  raised. 

Cowling^  contrA.    The  declaration  is  bad.    The  allegations  of  the  libel 
•1901   ^^^  independent:  the  second  alone  'relates  to  the  custom.     It  is 

suggested  that  the  custom  is  itself  bad :  but  that  would  not  entitle 
the  plaintiff  here  to  a  prohibition,  because  it  does  not  yet  appear  that 
the  Spiritual  Court  will  hold  the  custom  to  be  good.  In  Boothly  v. 
Bailey^  Hob.  69  (5th  ed.),  the  Court,  on  the  ground  of  the  prescription 
being  bad,  refused  the  prohibition,  The  prohibition  is  demanded  for 
defect,  not  of  jurisdiction,  but  of  trial.  If  the  fact  of  the  custom  be  not 
in  dispute,  the  prohibition  cannot  go ;  Byerly  v.  WinduBy  5  B.  &  C.  1,  21. 
The  plaintiff  in  prohibition  relies  on  the  negative  issue,  as  traversing  the 
custom  in  toto.  It  does  so :  but  afterwards,  in  the  personal  answer,  the 
custom  is  divided,  a  part  being  admitted  and  a  part  denied :  and  after 
that  the  plaintiff  in  prohibition  articulately  propounds  a  denial  of  the 
custom  as  it  is  asserted  in  the  plea  on  the  present  record.     The  personal 

(a)  5  B.  dt  C.  21,  23.    Sec  p  24,  note  (a). 
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answer  corresponds  rather  with  an  answer  in  Chancery  than  a  plea  in  a 
common  law  court.  The  responsive  allegation,  counter  allegation,  &c.y 
correspond  to  the  plea,  replication,  &c.,  in  our  courts ;  8  Bum's  £.  L.  189, 
190  (9th  ed.),  tit.  Practice,  1 8  ;  lb.  298,  tit.  Practice,  II  6.  The  question 
at  issue  will  therefore  appear  from  the  latest  step.  Now  here  the  plead- 
ings in  the  Spiritual  Court  finally  leave  only  a  part  of  the  custom  in 
issue.  There  is  no  averment,  in  the  declaration,  that  the  Spiritual  Court 
is  about  to  proceed  to  trial  of  the  fact.  If  this  case  had  occurred  before 
Stat,  t  W.  4,  c.  21,  a  contempt  must  have  been  alleged,  as  in  6  Wentw. 
PI.  249-255.  By  sect.  1  of  the  statute,  it  is  no  longer  necessary  to 
aver  a  contempt :  but  the  prohibition  is  not  made  grantable  in  any  case 
where  it  was  not  grantable  previously.  Now  *here  nothing  ap-  '  ^^ 
pears  indicating  an  encroachment  on  the  common  law  courts.  In  ^ 
Byerley  v.  Windui,  the  parties  were  clearly  proceeding  to  trial :  there 
were  no  subsequent  pleadings  as  here. 

But  if  the  declaration  be  good,  it  is  answered  by  the  plea.  If  the 
custom  be  found,  upon  trial  at  law,  to  exist  in  fact,  a  consultation  will 
go;  &oe  V.  Wall,  Hob.  247  (ed.  6.),  Rogers's  Ecc.  L.  738,  tit.  Prohibi- 
tion, The  plea  alleges  that  a  part,  at  least,  of  the  custom  alleged  in  the 
libel  does  exist.  If  that  be  so  found,  on  trial,  the  Spiritual  Court  may 
proceed,  to  that  extent.  The  formal  conclusion  of  a  libel  is :  "  the  party 
proponent  not  obliging  himself  to  prove  all  and  singular  the  premises, 
nor  to  the  burthen  of  a  superfluous  proof,  against  which  he  protests  and 
prays,  that  so  far  as  he  shall  prove  in  the  premises  he  shall  obtain  in 
his  petition,  the  benefit  of  the  law  being  always  preserved,"  &c. ;  8  Burn. 
Ecc  L.  271,  tit.  Practice,  II.  8.  The  prayer  of  the  declaration  is,  that 
the  Spiritual  Court  may  be  prohibited  "  further  "  to  "  hold  plea :"  whereas 
if  the  matter  in  the  plea  be  true  (which  the  demurrer  admits),  the  Court 
ought  to  go  on  to  the  extent  of  the  custom  stated.  The  prohibition, 
therefore,  as  prayed  for,  cannot  go.  [Patteson,  J.  The  custom  alleged 
in  the  libel  is  entire :  there  is  nothing  to  show  that  the  Spiritual  Court 
will  proceed  as  to  a  part  only  of  such  custom.  And,  if  your  plea  be  true 
in  fact,  we  cannot  order  the  Ecclesiastical  Court  to  go  on  with  the  trial 
of  matters  which  they  have  no  power  to  try.]  They  would  be  directed 
to  go  on  pro  tanto  only.  In  Hallack  v.  The  University  of  Cambridge, 
1  Q.  B.  593,  this  court  held  that  a  prohibition  could  not  *go  r*iQQ 
where  the  Spiritual  Court  was  petitioned  for  several  matters,  ^ 
Bome  of  which  it  might  grant.  That  case,  so  far,  overrules  Pen%e  v. 
Protise,  1  Ld.  Raym.  59. 

Peacock,  in  reply.  The  libel  seeks  to  make  the  parish  of  Foston,  not 
an  individual,  pay  a  specified  proportion  of  a  certain  rate,  on  the  ground 
of  a  custom  alleged  in  that  libel.  If  any  part  of  that  custom  be  untruly 
alleged,  the  suit  in  the  Spiritual  Court  fails  entirely,  because  then  no 
such  custom  exists ;  Morewood  v.  Wood,  4  T.  R.  157 ;  Wilson  v.  Page, 
4  Esp.  N.  P.  C.  71.    The  plaintiff' in  prohibition  denies  the  custom  totally. 
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and  then,  in  his  personal  answer,  says  that  a  part  is  untruly  alleged. 
There  is,  therefore,  an  issue  on  a  question  which  will  determine  the  event 
of  the  suit,  and  which  question  the  Spiritual  Court  cannot  try.  It  is  no 
answer  to  this,  that  a  part  of  the  custom,  that  is,  in  legal  eifect,  a  diffe- 
rent custom,  does  exist.  Besides,  the  personal  answer  does  not  narrow 
the  question :  the  whole  custom  was  previously  in  issue :  and  then  the 
personal  answer  is  for  the  purpose  of  showing  how  the  denial  is  to  be 
supported ;  Byerley  v.  WindiLS,  So  the  matter  afterwards  articulately 
propounded  does  not  narrow  the  issue.  [Patteson,  J.  Is  it  clear  that 
the  Spiritual  Court  will  hold,  as  we  do,  that  a  custom  is  entire  ?]  If 
they  hold  otherwise,  that  is  a  ground  for  prohibition.  The  prohibition 
goes  whenever  the  fact  to  be  tried  is  one  which  the  Ecclesiastical  Courts, 
from  their  rules  not  being  those  of  the  common  law,  cannot  try ;  Com. 
Dig.  Prohibition  (F  14),  citing  Fo%ter  v.  Hide,  1  Rol.  R.  332.  The 
*1^S1  *P^®*^  ^  ^^^>  except  for  the  purposes  of  the  demurrer,  admitted 
^  to  be  true :  the  plaintiff  in  prohibition  says  that,  even  if  it  should 
be  found  that  the  custom  exists,  that  does  not  entitle  the  Spiritual  Court 
to  try  the  question.  Cur,  adv,  vult. 

Lord  Denman,  C.  J.,  in  this  term  (June  2d),  delivered  the  judgment 
of  the  Court. 

This  is  a  case  of  prohibition  :  and  the  question  is  raised  upon  a  de- 
murrer to  a  plea  to  the  declaration,  which  makes  it  necessary  to  advert 
with  some  particularity  to  the  declaration  and  plea. 

The  declaration  states  that  the  plaintiff  was  impleaded  and  libelled  in 
the  Spiritual  Court,  and  that  the  libel  did  (amongst  other  things)  allege : 
1.  That  the  parish  of  Foston,  in  the  county  of  Lincoln,  actually  was  a 
part  of  and  within  the  parish  of  Lovg  Bennington,  in  the  said  county, 
during  the  period  therein  specified ;  2.  That,  for  the  like  period,  a  lauda- 
ble usage  had  prevailed  for  the  inhabitants  of  Foston  to  maintain  their 
own  church,  and,  also,  to  contribute  to  the  repair  of  the  parish  church 
of  Long 'Bennington,  and  all  expensat  and  charges  necessarily  laid  out 
and  expended  by  the  churdnvardens  of  Long  Bennington,  in  a  certain 
proportion  stated  in  the  said  libel.  The  declaration,  after  noticing  other 
parts  of  the  libel  not  material  to  be  stated,  proceeds  thus :  '^  and  the  now 
plaintiff  gave,  in  the  said  Episcopal  and  Consistorial  Court,  a  negative 
issue  to  the  said  libel,  thereby  denying  the  allegations  of  the  same  libeV 
So  that  we  must  understand  ^nothing  appearing  to  the  contrary)  that  the 
first  and  second  allegations  in  the  said  libel  above  set  forth,  and  which 
•1941  ^^'^^^^^  matter  •of  purely  temporal  cognizance,  were  denied,  or, 
-^  as  we  should  term  it,  put  in  issue,  in  the  Court  below.  The 
declaration,  however,  proceeds  further  to  state  the  course  pursued  in  the 
Ecclesiastical  Court,  and  that  the  now  plaintiff,  by  way  of  answer  to  the 
said  libel,  did,  by  his  personal  answer,  plead  and  allege,  amongst  other 
things :  then  follows  a  distinct  denial  that  Foston  is  a  part  of  or  within 
the  said  parish  of  Long  Bennington ;  and  also  that  there  is  any  such 
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usage  or  custom  as  that  Foston,  besides  maintaining  its  own  church, 
should  contribute  in  a  certain  proportion  to  the  repair  of  that  of  Long 
Bennington,  and  all  or  any  of  the  expenses  necessarily  or  otherwise  laid 
out  by  the  churchwardens  of  Long  Bennington,  So  that  we  see  a  second 
distinct  and  formal  denial  ^^ pleaded'*  to  the  two  allegations  in  the  libel 
containing  matter  of  temporal  cognizance.  The  declaration,  however, 
proceeds  still  farther,  and  states  that  such  proceedings  were  thereupon 
had  in  the  said  Court,  that  the  no^i"  plaintiff  ^^  did  allege  and  articulately 
propound"  that  Foston  was  a  distinct  and  separate  parish,  and  had  a 
parish  church  which  had  been,  time  out  of  mind,  maintained  by  the 
pari^hioners  of  Foston,  and  that  the  same  was  not  a  hamlet,  chapelry 
or  township  belonging  to  or  within  the  said  parish  of  Long  Bennington ; 
and  that,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
Foston  aforesaid  had  been  held  and  considered  a  separate  and  distinct 
parish  to  all  intents  and  purposes.  Then  follows,  with  respect  to  the  said 
usage,  6  statHnent  that  it  was  falsely  alleged  in  the  said  libel  that,  for 
the  time  therein  mentioned,  an  ancient  usage  had  been  observed,  by  which 
the  inhabitants  of  Foston  had  contributed  to  the  support  of  the  parish 
church  of  Long  Bennington,  in  the  *proportion  of  three  parts  in  r»-i qc 
eight  of  all  the  expenses  of  such  support,  and  that,  when  the 
churchwardens  of  Long  Bennington  levied  8Z.  for  the  repair  of  their  said 
church,  or  in  due  execution  of  their  office  of  churchwardens,  the  inhabitants 
of  Foston  had  been  used  to  raise  8/.  towards  and  as  their  just  and  due  pro- 
portion of  such  charges  and  expenses :  and  the  now  plaintiff  expressly 
alleged  and  propounded  that  there  was  no  such  usage  or  custom  of 
Foston  contributing  in  any  proportion  towards  the  repairs  of  the  parish 
church  of  Long  Bennington ;  and  that  the  inhabitants  of  Foston  never 
had  been  summoned  to  vestries  held  for  Long  Bennington,  for  the  pur- 
pose of  making  a  church  rate  or  any  other  purpose. 

It  is  observable  that  the  usage  or  custom  for  Foston  to  contribute,  in 
the  terms  stated  in  the  libel,  that  is,  towards  the  repair  of  the  church  of 
Long  Bennington,  and  also  '^'all  expenses  and  charges  necessarily  laid 
out  and  expended  by  the  churchwardens  or  churchwarden  of  Long 
Bennington,"  had  been  twice  denied  by  the  now  plaintiff;  first  by  his 
**  negative  issue,"  and  again  in  his  '*  personal  answer."  But,  in  the  latter 
part  of  the  passage  just  quoted,  the  expenses  of  the  churchwardens  are 
omitted:  and  that  circumstance  was  relied  upon,  in  argument,  in  support 
of  the  plea,  to  which  we  must  now  advert. 

It  states  that,  from  time  whereof,  &c.,  there  hath  been  and  still  is  an 
ancient  usage,  custom  and  prescription,  which,  during  all  the  time  afore- 
said, hath  been  observed  and  hath  prevailed,  and  still  ought,  &c.,  by  which 
Foston  has  supported  its  own  chapel,  and  contributed  to  the  support  and 
repartition  of  the  parish  church  of  Long  Bennington,  in  a  certain  pro* 
portion  alfeady  ^specified,  ''as  m  the  said  libel  is  in  that  behalf  r^.Q^ 
alleged."  L  ^^^ 
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Now  the  usage  stated  in  the  libel,  as  set  forth  in  the  declaration  (and 
there  is  nothing  before  us  respedting  that  libel  except  what  is  so  set  out), 
is  certainly  not  that  which  is  stated  in  the  plea.  The  part  respecting 
the  expenses  of  the  churchwardens,  which  is  contained  in  the  libel,  is 
omitted  in  the  plea.  The  usage  or  custom,  therefore,  which  the  libel  in 
the  Ecclesiastical  Court  sought  to  enforce  is  another  and, different  one 
from  that  contained  in  the  plea.  But,  besides  this,  the  plea  is  confined 
to  the  existence  of  an  usage  or  custom  by  virtue  of  which  the  parishioners 
of  Foston  were  required  to  contribute  in  the  proportion  of  three  to  eight 
towards  the  parish  church  of  Long  Bennington,  independent  of  and 
beyond  the  repairs  of  their  own.  It  appears,  however,  from  the  state- 
ment of  the  proceedings  contained  in  the  declaration  (and,  as  has  been 
already  observed,  they  are  before  us  in  no  other  manner),  that  another 
issue  has  been  twice  raised  in  the  Ecclesiastical  Court ;  viz.,  whether 
Foston  be  ^'  a  part  of  and  within  the  parish  of  Long  Bennington,*'  a 
question  purely  of  temporal  cognizance,  and  to  be  tried  according  to 
the  rules  of  the  common  law. 

Upon  the  whole,  we  are  of  opinion  that  the  plea  discloses  no  suflBcient 
ground  for  awarding  a  consultation,  and  that  our  judgment  must  be  for 
the  plaintiff.  Judgment  for  plaintiff. 

•197]  •BARLEY  v.  WALFORD. 

)ieclaration  in  case  stated  that  plaintiff  was  a  printer  of  silk  goods,  and  had  delivered  to  de- 
fendant a  lot  of  such  goods,  in  which  were  woven  fabrics  of  silk,  printed  by  plaintiff  with  a 
design  for  the  ornamenting  of  them,  which  had  been  published  by  plaintiff  to  defendant  and 
others ;  and  plaintiff  was  about  to  print  other  fabrics  of  silk  with  the  same  design,  and  to  pub- 
lish the  same  in  the  way  of  his  trade  for  gain  ;  of  all  which  defendant  had  notice :  but  defendant, 
contriving  to  deceive,  injure  and  defraud  plaintiff,  and  induce  him  to  desist  from  printing 
more  with  the  design,  and  to  deprive  him  of  the  gains  he  would  have  made,  and  to  theat  him 
of  the  beneJU  of  the  design,  and  to  acquire  the  same  for  the  sole  benefit  of  defendant^  and  to  put 
plaintiff  to  expense,  falsely,  fraudulently,  and  deceitfully  represented  to  plaintiff  that  in  the 
lot  there  was  a  copy  of  a  registered  pattern  (See  stats.  5  &  6  Vict.  c.  100,  6  &  7  Vict.  c.  65), 
and  that  the  parties  having  asked  defendant  for  the  printer,  defendant  was  obliged  to  give 
plaintiff's  name ;  and  the  parties  intended  to  proceed  against  plaintiff  by  injunction  and  order 
through  the  Court  of  Chancery  (thereby  meaning  that  the  design  was  a  copy  of  a  design 
which  had  been  registered,  and  the  copyright  in  which  was  subsisting,  according  to  the 
statutes  respecting  copyright  of  designs,  and  that  the  parties  interested  in  the  design  had  asked 
defendant  who  waa  the  printer,  and  defendant  had  been  obliged  to  give  plaintiff's  name  as 
printer,  and  the  parties  intended  to  proceed  against  plaintiff,  to  prevent  him  from  pirating  the 
design  by  injunction  and  order  through  the  Court  of  Chancery)  ;  whereas  in  truth,  no  such 
design,  or  design  resembling  it,  had  been  registered,  according  to  the  statutes  aforesaid; 
and  there  were  no  parties  interested  in  the  design  ;  nor  had  any  parties  asked  defendant  for 
the  printer ;  nor  had  defendant  given  them  plaintiff's  name  ;  nor  did  any  parties  intend  to 
proceed  against  plaintiff  by  injunction,  &c.;  as  defendant  at  the  time  of  making  the  repre- 
sentation, knew :  by  means  of  which  representation  plaintiff,  believing  it  to  be  true,  was 
induced  to  travel  a  long  distance,  for  the  purpose  of  inquiring  into  the  matters  represented, 
and  satisfying  the  supposed  parties,  as  it  was  reasonable  for  him  to  do  under  the  circum- 
stances ;  and  was  induced  to  abstain  from  further  printing  with  the  design,  which  be  had 
orders  to  do,  and  from  selling  silk  handkerchiefs  printed  with  the  design ;  and  defendant,  by 
means  of  the  premises,  enjoyed  the  benefit  of  the  design  to  the  exclusion  of  ^ilaintiff,  and 
printed  with  the  design,  and  sold,  for  his  profit,  silk  handkerchiefs,  and  took  the  profits, 
without  the  competition  of  plaintiff,  and  to  his  exclusion. 
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Oa  general  demurrer : 

Hdd,  ihat  the  declaraiion  showed  a  cause  of  action,  it  appearing  that  defendant  bad  knowingly 

uttered  a  falsehood  with  the  design  to  deprive  plaintiff  of  a  benefit  and  acquire  it  to  himself, 

and  the  damage  naturally  flowing  from  plaintiff's  belief. 
And  that  the  innuendo  was  unnecessary,  and  could  not  therefore  be  the  ground  of  an  objectioo 

to  the  declaration. 
The  following  objections  were  also  disallowed : 
lliat  the  very  words  of  the  representation  were  not  set  out ; 
That  the  declaration,  without  the  innuendo,  did  not  show  a  representation  by  defendant  that 

the  copyright  of  the  supposed  parties  still  existed ; 
That  the  truth  of  the  representation  was  not  properly  negatived,  the  averment  in  that  respect 

mentioning  8tatute»  in  the  plural,  instead  of  being  confined  to  stat.  5  &  6  Vict.  c.  100. 

Case.     The  declaration  stated  that,  whereas  plaintiff,  before  and  at 
the  time  of  committing,  &c.,  was,  and  from  thence  hitherto  hath  been, 
and  is,  a  'printer  of  silk  goods,  and  hath,  during  all  that  time,    ^ 
used,  exercised  and  carried  on  the  trade  and  business  of  a  printer   *- 
of  silk  goods ;  and  plaintiff,  before  the  committing,  &c.,  had  sent  and 
delivered  to  defendant  divers  lots  of  printed  goods  ;  and,  in  the  last  lot 
of  such  goods  which  plaintiff  had  so  sent,  &c.,  before  the  committing,  &c., 
there  were  divers  woven  fabrics  of  silk,  to  wit,  silk  handkerchiefs,  which 
had  been  printed  by  plaintiff,  in  the  way  of  his  said  trade,  &c.,  with  a 
certain  pattern  or  design  for  the  ornamenting  of  the  said  silk  handker- 
chiefs, and  had  been  published  by  plaintiff  to  defendant  and  other  per- 
sons before  the  committing,  &c.,  and  plaintiff,  before  and  at  the  time  of 
the  committing,  &c.,  was  also  about  to  print  other  woven  fabrics  of  silk,  to 
wit,  other  silk  handkerchiefs,  in  the  way  of  his  said  trade,  &c.,  with  the 
same  pattern  or  design  for  the  ornamenting  of  the  last  mentioned  silk 
handkerchiefs,  and  to  publish  the  same,  when  so  printed,  in  the  way  of 
plaintiff's  said  trade,  &c.,  for  gain  and  reward  to  plaintiff  in  that  behalf: 
of  all  which  premises  defendant,  before  and  at  the  time  of  the  commit- 
ting, &c.,  had  notice  :  Nevertheless  defendant,  well  knowing  the  premises, 
but  contriving,  &c.,  to  deceive,  injure  and  defraud  plaintiff  in  this  behalf, 
and  to  induce  him  to  desist  from  printing  or  ornamenting  any  more 
handkerchiefs  with  the  said  design  or  pattern,  and  to  deprive  him  of 
all  the  gains,  &c.,  which  he  might  and  would  have  made  and  derived 
therefrom,  and  to  cheat  plaintiff  out  of  the  benefit,  profit  and  advan- 
tage of  the  said  design  or  pattern,  and  to  acquire  the  same  for  the  sole 
use  and  benefit  of  him,  defendant,  and  to  put  plaintiff  to  great  and 
unnecessary    expense    and    trouble,    and    to    vex,   harass    and    injure 
^plaintiff,  heretofore,  and  after  Ist  September,  1843,(a)  to  wit,  on   r»  iqq 
2l8t  April,  1844,  falsely,  fraudulently  and  deceitfully  represented 
and  affirmed  to  plaintiff,  of  and  concerning  the  said  last  lot  of  goods  so 
sent  and  delivered  to  defendant,  and  of  and  concerning  the  said  silk 
hankerchiefs  contained  therein,  and  which  plaintiff  had  printed  and 
ornamented  and  published  with  such  design  or  pattern,  that  in  the  said 
last  lot  of  goods  there  was  a  copy  of  a  registered  pattern,  and  that,  the 

a)  Stat.  5  &  6  Vict.  c.  100,  came  into  operation  on  6th  September  1842  (Sect.  1) ;  StaL 
6  &  7  Vict.  c.  65,  on  Ist  September  1843  (Sect.  1). 
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parties  having  asked  defendant  for  the  printer,  he,  defendant,  waa 
obliged  to  give  plaintiff's  name ;  and  that  the  said  parties  intended  to 
proceed  against  plaintiff  in  the  most  expensive  way,  by  injunction  and 
order  through  the  Court  of  Chancery  (thereby  then  meaning  that  the 
said  pattern  or  design  with  which  the  said  silk  handkerchiefs,  so  contained 
in  the  said  last  lot  of  goods,  were  printed  and  ornamented  as  aforesaid, 
was  a  copy  of  a  pattern  or  design  which  had  been  and  was  registered, 
and  the  copyright  in  which  was  then  subsisting,  according  to  the  statutes 
then  and  still  in  force  relating  tq  the  copyright  of  designs ;  and  that  the 
parties  interested  in  the  said  pattern  or  design  had  asked  defendant  who 
was  the  printer  of  ^he  said  silk  handkerchiefs,  and  that  defendant  had 
been  obliged  to  give  and  had  given  them  plaintiff's  name  as  the  printer 
of  the  said  silk  handkerchiefs ;  and  that  such  parties  interested  intended 
to  proceed  against  plaintiff,  to  prevent  him  from  pirating  the  said  design, 
by  injunction  and  order  through  the  Court  of  Chancery) :  Whereas,  in 
truth  and  in  fact,  no  such  pattern  or  design  as  aforesaid,  nor  any  pattern 
*9001  ^^  design  resembling  the  said  pattern  or  design  Sprinted  on  the 
-*  said  silk  handkerchiefs  by  plaintiff,  had  been  or  was  registered 
according  to  the  statutes  aforesaid,  as  defendant,  at  the  time  of  his 
making  the  false  representation  aforesaid,  well  knew ;  and  whereas,  in 
truth  and  in  fact,  there  were  no  parties  interested  in  the  said  design,  as 
represented  by  defendant ;  nor  had  any  such  parties  asked  defendant 
for. the  printer  of  the  said  silk  handkerchiefs;  nor  had  defendant  given 
them  plaintiff's  name  as  the  printer  of  the  said  silk  handkerchiefs ;  nor 
did  any  such  parties  intend  to  proceed  against  plaintiff  by  injunction  and 
order  through  the  Court  of  Chancery ;  as  defendant,  at  the  time  of  his 
making  the  false  and  fraudulent  representation  and  affirmation  aforesaid, 
well  knew.  By  means  and  in  consequence  of  which  false  and  fraudulent 
representation  and  affirmation,  so  made  by  defendant  to  plaintiff,  plain- 
tiff, believing  the  same  to  be  true,  and  not  knowing  to  the  contrary 
thereof,  was  then  led,  caused  and  induced  to,  and  did  then,  travel  and 
journey  a  long  distance,  to  wit,  from  Glasgow  to  London,  and  there 
remain  for  a  long  time,  to  wit,  ten  days,  for  the  purpose  of  inquiring  into 
the  matters  so  represented  and  affirmed  to  plaintiff  as  aforesaid,  and  of 
endeavouring  to  satisfy  the  supposed  parties  whom  defendant  had  repre- 
sented as  about  to  proceed  against  plaintiff,  and  to  induce  such  supposed 
parties  to  forbear  proceeding  against  plaintiff  through  the  Court  of 
Chancery,  as  defendant  had  represented  they  were  about  to  do ;  as  it  was 
reasonable  and  proper  for  plaintiff  to  do  under  the  circumstances  afore- 
said ;  and  thereby  was  necessarily  put  to  and  incurred  great  expense  of 
his,  plaintiff's,  moneys,  amounting  to  a  large  sum,  to  wit,  30/.,  in  and  about 
the  making  of  such  Journey  as  aforesaid,  and  of  such  inquiries  as  aforesaid, 
*2011  *^^^  ^°  ^^^  about  staying  and  remaining  in  London  and  at  divers 
places  away  from  plaintiff's  home  for  the  purpose  aforesaid,  and 
in  and  about  returning  to  plaintiff's  residence,  to  wit,  at  Glasgow  afore- 
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Baid,  and  was  also  hindered  and  prevented,  during  kis  absence  from 
home  as  aforesaid,  from  following  or  attending  to  his  said  trade  or  busi- 
ness in  so  ample  a  manner  as  he  otherwise  might  and  would  have  done ; 
and  also,  by  means  of  the  said  false  and  fraudulent  representation  and 
affirmation,  plaintiff,  believing  the  same  to  be  true,  and  not  knowing  to 
the  contrary  thereof,  was  then  caused  and  induced  to,  and  did  actually, 
abstain  from  printing  or  ornamenting  and  publishing  a  large  number,  to 
wit,  twenty  thousand  silk  handkerchiefs,  with  the  said  pattern  or  design, 
in  the  way  of  his  said  trade  or  business,  which  he  otherwise  might  and 
would  have  done,  and  which  he,  plaintiff,  then  had  orders  to  do  from 
divers  persons,  to  wit,  &c.  (naming  them),  and  for  the  printing  whereof 
plaintiff  would  have  received  divers  large  sums  of  money  of  the  said 
persons,  respectively  amounting,  &c.,  to  wit,  1000/. ;  and  was  also  caused 
to,  and  did,  abstain  from  selling  or  disposing  of  a  large  number,  to  wit, 
ten  thousand  silk  handkerchiefs,  which  plaintiff  had,  before  the  commit- 
ting, &c.,  printed  with  the  said  pattern  or-  design,  and  which  plaintiff 
otherwise  might  and  would  have  disposed  of  for  large  sums  of  money : 
and  thereby  plaintiff  hath  not  only  lost  and  been  deprived  of  all  the 
gains  and  profits  amounting,  &c.,  to  wit,  50Z.,  which  he  might,  and  other- 
wise would  have  made  and  derived  from  printing  more  of  the  said  hand- 
kerchiefs with  the  said  design,  for  reward  to  be  paid  to  him  in  that 
behalf  as  aforesaid,  and  from  selling  and  disposing  of  the  said  handker- 
chiefs which  had  been  before  so  printed  by  *plaintiff  with  the  said  rjcOAo 
design  as  aforesaid,  but  also,  by  reason  of  the  premises,  the 
copper  plates  and  engravings  of  the  said  pattern  or  design,  then  belong- 
ing to  plaintiff,  and  being  of  great  value,  to  wit,  20Z.,  became  and  were 
rendered  of  no  use  or  value  to  plaintiff:  and,  by  means  of  the  premises, 
also,  defendant  was  enabled  to,  and  did,  acquire,  exercise  and  enjoy  the 
use,  benefit  and  advantage  of  the  said  design  or  pattern  for  the  orna- 
menting of  silk  handkerchiefs,  to  the  exclusion  of  plaintiff,  and  was 
enabled  to,  and  did,  cause  to  be  printed  with  the  said  design,  and 
published  and  sold  for  his  profit  and  advantage,  a  large  number,  to  wit, 
twenty  thousand  silk  handkerchiefs,  and  was  enabled  to  enjoy  and  take, 
and  did  enjoy  and  take,  the  profits  and  advantages  arising  from  the 
application  of  such  design  to  silk  handkerchiefs  as  aforesaid,  amounting, 
&c.,  to  wit,  100?.,  without  the  competition,  opposition,  rivalry  or  sharing 
of  plaintiff  therein,  and  to  the  exclusion  of  plaintiff  from  the  benefits 
and  profits  thereof:  and  plaintiff  hath  been,  and  is,  by  means  of  the 
premises,  otherwise  greatly  injured,  &c. 

General  demurrer :  and  Joinder. 

The  case  was  argued  in  last  Hilary  term.(a) 

Aspland  for  defendant.  No  cause  of  action  b  shown  by  the  declaration. 
In  2  Stark.  Ev.  874  (8d  ed.)  it  is  pointed  out  that  the  gist  of  the  action 
for  deceit  is  that  the  plaintiff  was  imposed  upon  by  the  fraud  of  the  defend- 

(a)  January  23d,  1846.    Before  Lord  Denman,  C.  J.^Patteson  and  Coleridge,  Jh. 
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ant ;  and  it  is  said :  ^'  If  therefore  it  appear  that  the  plaintiff  was  aware 
of  the  falsity  of  the  representation,  or  made  the  contract,  to  use  a  commoii 
♦9ft^l  P^'^**®'  ^^^  ^^^  •eyes  open  to  the  defect,  he  is  remediless,  for  he 
-^  was  not  deceived.  Nay,  further,  if  he  had  the  full  means  of  de- 
tecting the  fraud  and  ascertaining  the  truth,  and  neglected  to  inform  him- 
self  of  it  when  he  might  easily  have  done  so,  or  even  if  he  placed  a  blind 
and  wilful  confidence  in  a  representation  which  was  not  calculated  to 
impose  upon  a  man  of  ordinary  prudence  and  circumspection,  it  seems 
that  an  action  of  deceit  cannot  be  supported.  For  although  the  plain- 
tiff in  these  cases  may,  in  point  of  fact,  have  been  deceived,  yet  it  was  a 
consequence  of  his  own  folly  that  he  was  so  defrauded,  and  viffUantibiu 
non  dormienttbus  jura  aviveniunt.**  In  Baily  v.  Merrelly  3  Bulst.  94,  a 
carrier  brought  case  for  deceit  in  representing  to  him  that  a  load,  to  be 
carried  by  his  horses,  was  about  eight  cwt.,  whereas  the  weight  was 
twenty  cwt.,  whereby  two  of  his  horses  were  killed :  and,  after  verdict 
for  the  plaintiff,  the  judgment  was  arrested,  because  the  carrier  might 
have  weighed  the  load  himself.  Lord  Kenton  recognises  this  case  in 
Pasleyv.  Freeman^  3  T.  R.  51,  64,  though,  under  the  particular  circum- 
stances of  the  latter  case,  it  was  held,  by  himself  and  the  majority  of  the 
Court,  that  the  action  lay,  because  the  plaintiff  had  no  peculiar  means 
of  knowledge.  But  here  the  plaintiff  had  as  good  means  of  knowing 
^the  facts  as  the  defendant.  The  registering  of  designs  is  regulated 
by  Stat.  5  &  6  Vict.  c.  100.  The  plaintiff  might  have  searched,  for 
the  purpose  of  ascertaining  whether  there  was  any  such  registration  as 
the  defendant  asserted.  And  he  must  have  known  that  there  was  no 
obligation  to  give  up  his  name,  on  the  part  of  the  defendant.  Further, 
•90/11  ^*  ^^^^  ^^^  appear  that  the  damage  is  the  *nece8sary  or  natural 
^  result  of  what  the  defendant  said  to  the  plaintiff.  That  is  essen- 
tial, as  well  in  an  action  of  this  kind  as  in  an  action  for  words ;  Kelly  v. 
Partingdon,  6  B.  &  Ad.  645  ;(a)  Vernon  v.  Key9, 12  East,  632.  Further, 
the  declaration  is  defectively  framed.  The  innuendo,  as  to  the  defendant's 
meaning,  introduces  new  matter  not  arising  upon  the  inducement :  there 
should  have  been  a  colloquium,  explaining  the  subject  of  the  conversa- 
tion :  and  the  words  used  should  be  set  out,  instead  of  their  supposed 
effect ;  autaole  v.  Mathers,  1  M.  &  W.  495  ;  S.  C.  Tyrwh.  &  Gr.  694.(6) 
[Coleridge,  J.  How  do  we  see  that  the  words  are  not  given  ?]  The 
representation  is  described  in  the  third  person.  The  declaration, 
without  the  innuendo,  does  not  show  that  the  representation  suggested 
that  the  copyright  of  the  supposed  registering  parties  still  existed: 
there  was  no  presumption  that  it  did  so,  as  it  would  last  for  only  nine 
months  under  stat.  5  &  6  Vict.  c.  100,  s.  S.  Nor  does  the  declaration 
properly  negative  the  truth  of  the  representation :  it  states  that  there 
had  been  no  registration  according  to  the  statutes ;  whereas  the  regis- 
tration would  be  by  virtue  of  only  one  statute. 

(CI   See  Knight  v.  Gihbf,  1  A.  &  E.  43. 

(6)  See  Solomon  v.  Lawson,  8  Q.  B.  823,  837. 
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Joseph  Browfiy  contrd..  The  general  principle  is  as  laid  down  in  the 
passage  cited  from  Starkie  on  Evidence,  and  in  Baily  v.  Merrell :  but  the 
plaintiff  is  within  that  principle.  He  had  no  means  of  ascertaining  the 
falsity  of  the  representation,  as  the  carrier  had.  No  general  right  of 
inspection  is  given  by  stat.  6  &  6  Vict.  c.  100,  till  after  the  copyright  has 
expired;  sect.  17.  It  '*'is  not  shown  that  any  mark,  such  as  is  r«i9Ar 
provided  for  by  sect.  4,  was  described  to  him.  There  could  be 
no  such  actual  mark,  as  there  was  in  fact  no  copyright :  but  the  decla- 
ration does  not  show  that  any  mark  was  mentioned,  so  as  to  enable  the 
plaintiff  to  ascertain  the  truth  or  falsehood.  The  damage  was  the  natural 
result  of  the  deceit;  the  plaintiff's  conduct  was  precisely  that  of  a 
reasonable  man  liho  believed  the  representation.  It  is  said  that  the 
plaintiff  might  have  known  that  the  defendant  was  not  bound  to  give  up 
the  plaintiff's  name ;  but  the  only  important  part  of  the  representation 
in  this  respect  is,  that  he  had  in  fact  done  so.  There  is  nothing  in  the 
case  of  Vernon  v.  Keys  to  show  that  a  false  representation,  knowingly 
made,  with  a  view  to  benefit  the  party  making  it  at  the  expense  of  the  party 
to  whom  it  is  made,  and  producing  the  effect,  is  not  actionable.  The 
innuendo  is  unimportant :  the  Court  will  take  notice  of  the  effect  of  the 
statute,  and  the  practice  in  Chancery  as  to  injunctions.  In  actions  for 
libel  or  slander  the  rule  is  as  suggested  on  the  other  side;  RexY,  Home^ 
2  Cowp.  672,  684;  Harvey  v.  French,  1  C.  &  M.  11 ;  S.  C.  2  Tyrwh. 
585 ;  but  in  such  an  action  as  the  present,  the  ofiice  of  an  innuendo  is 
altogether  different.  The  doctrine  of  setting  out  words  in  declarations 
for  slander,  laid  down  in  Chitsole  v.  Mather 9,  is  inapplicable  to  actions 
for  false  representations ;  the  judgment  there  expressly  excepts  the  case : 
and  it  is  not  usual  to  set  out  more  than  the  effect  of  the  representation, 
explained  by  innuendoes,  where  necessary ;  Paaley  v.  Freeman  ;  Eyre 
v.  Dumford,  1  East,  318 ;  Hayeraft  v.  0rea9y,  2  East,  92 ;  *Tapp  rm^QQ 
V-  Lee,  3  B.  &  P.  367 ;  Hawar  v.  AUxander,  2  New  R.  241 ;  GainB"  ^  " 
f(yrd  V.  Blachford,  6  Price,  36 ;  Fuller  v.  IFi&on,  3  Q.  B.  58 ;  Fvans 
V.  Collins,  6  Q.  B.  804 ;  Tumley  v.  Macgregor,  6  Scott's  N.  R.  906 ;  and 
so  are  the  precedei^  in  2  Chitt.  PI.  516,  &c.  (7th  ed.)  Taylor  v,  ^«A- 
ion,  11  M.  k  W.  4(n.,  is  an  exception ;  there  the  representation  was  by 
a  writing  published  and  circulated.  As  to  the  objection  that  it  does  not 
appear  (except  by  the  innuendo)  that  the  defendant  represented  the  copy- 
right as  still  existing,  the  whole  of  the  representation,  as  set  out,  clearly 
shows  that  this  was  meant  to  be  so  understood,  otherwise  the  intimation 
as  to  proceedings  in  Chancery  would  have  been  unmeaning.  The  truth 
f>f  the  representation  is  negatived  in  express  terms :  the  word  ^^  statutes" 
12^  unimportant;  but,  if  it  were  important,  the  objection  would  be 
.inswered  by  reference  to  stat.  6  &  7  Vict.  c.  65,  which  enlarges  stat.  5 
k  6  Vict.  c.  100. 

Asplandj  in  reply.     The  representation  was  that  the  plaintiff's  design 

l2 
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was  a  copy :  whether  it  was  so  or  not  must  have  been  within  his  own 
knowledge.  Cur.  adv.  wit. 

Lord  Denman,  C.  J.,  in  this  term  (June  2d),  delivered  the  judgment 
of  the  Court. 

The  declaration,  in  substance,  states  that  the  plaintiflf  was  a  dealer  in 
printed  silk  goods,  and  had  sent  the  defendant  divers  lots  of  such  goods, 
the  last  of  which  contained  handkerchiefs  which  had  been  printed  by 


♦ 
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plaintiff  •with  a  certain  ornamental  pattern,  and  that  he  was  about 


to  print  others  in  the  same  manner  for  profit,  all  which  was  known 
to  defendant ;  yet  defendant,  contriving  and  craftily  and  subtily  intend- 
ing to  deceive,  injure,  and  defraud  the  plaintiff,  and  to  induce  him  to 
desist  from  so  printing  the  same,  and  deprive  Tiim  of^he  profitSj  and  to 
acquire  the  same  for  his  own  sole  use  and  benefit^  and  put  him  to  great 
and  unnecessary  expense,  falsely,  fraudulently  and  deceitfully  represented 
and  affirmed  to  the  plaintiff,  of  and  concerning  the  said  last  lot,  and  the 
said  handkerchiefs,  that  in  the  said  last  lot  there  was  a  copy  of  a  regis- 
tered pattern,  and  that  the  parties  intended  to  proceed  against  the  plain- 
tiff in  the  most  expensive  manner,  by  injunction  and  order  through  the 
Court  of  Chancery  (thereby  meaning  that  the  said  pattern  was  a  copy 
of  a  pattern  registered  according  to  the  statutes,  &c.) ;  whereas,  in  fact, 
no  such  pattern  had  been  registered,  &c.,  and  no  parties  did  so  intend, 
as  defendant  well  knew:  in  consequence  of  which  false  representation 
plaintiff  was  induced  to  take  a  long  journey,  from  Glasgow  to  London, 
for  the  purpose  of  inquiring  into  these  matters,  and  of  satisfying  such 
supposed  parties,  and  was  hindered  in  his  trade,  and  refrained  from 
making  goods  of  that  kind  according  to  orders  theretofore  received,  &c. 

To  this  declaration  the  defendant  demurred  generally. 

The  judgment  which  was  given  in  this  Court  in  Evans  v.  Collins^ 
affirming  the  proposition  that  every  false  statement,  made  by  one  person 
and  believed  by  another,  and  so  acted  upon  as  to  bring  loss  upon  him, 
♦9081  constituted  a  grievance  for  which  the  law  gives  a  'remedy  *by 
-*  action,  has  been  overruled  by  the  Court  of  Exchequer  Chamber,(a) 
which  did  not  deny  the  authority  of  Humphreys  v.  Eratt^  5  Bligh,  N.  S. 
154,  in  the  House  of  Lords,  but  thought  it  might  be  distinguished  from 
Evans  v.  Collins,  Whether,  In  point  of  reasoning,  that  distinction  is 
very  satisfactory,  we  need  not  inquire ;  for,  having  been  established  by 
the  Court  of  Error,  it  must  prevail.  And,  on  the  more  general  subject, 
we  must  admit  the  reasonableness  of  the  doctrine  there  at  length  laid 
down.  For,  if  every  untrue  statement  which  produces  damage  to 
another  would  found  an  action  at  law,  a  man  might  sue  his  neighbour 
for  any  mode  of  communicating  erroneous  information,  such  (for  exam- 
ple) as  having  a  conspicuous  clock  too  slow,  since  plaintiff  might  be 
thereby  prevented  from  attending  to  some  duty  or  acquiring  some  benefit. 
A  doctrine  creating  legal  responsibility  in  cases  so  numerous  and  so  free 

(a)  CoHing  v.  Evans,  5  Q.  B.  820. 


9  Adolphus  &  Ellis.   N.  S.  208 

from  blame  most  be  restrained  within  some  limits.  But  an  averment 
that  the  falsehood  of  his  representation  was  known  to  him,  and  that  he 
knowingly  and  wilfully  uttered  it,  seems  to  carry  the  matter  somewhat 
farther.  If,  indeed,  the  defendant  were  under  any  legal  obligation  to  state 
the  truth  correctly  to  the  plaintiff,  there  would  be  a  grievance  in  mislead- 
ing him,  for  which  an  action  on  the  case  would  lie :  still  more  so,  if  he  made 
the  false  representation  with  a  view  to  some  unfair  advantage  to  himself. 

Now  here,  on  minutely  examining  the  allegations,  though  not  very 
scientifically  made,  we  think  it  sufSciently  appears  that  the  defendant 
uttered  knowingly  a  deliberate  falsehood  on  this  subject,  with  a  view  to 
his  own  lucre.  It  is  averred  that  he  did  so  with  the  design  ^to  rvoAo 
deprive  the  plaintiff  of  the  benefit  of  the  last  lot  of  goods^  and  to 
acquire  it  for  his  own  sole  use :  and  it  is  very  plain  that  this  object 
might  have  been  effected  in  the  manner  alleged  (by  deterring  plaintiff 
from  bringing  his  goods  into  the  market).  The  defendant  has  no  right 
to  say  that  the  plaintiff  was  wrong  in  giving  him  credit  for  the  truth  of 
what  he  said ;  and  there  is  no  doubt  that  the  special  damage  naturally 
flowed  from  the  plaintiff's  confidence  in  the  defendant's  false  assertion. 

We  think,  therefore,  that  the  plaintiff  has  stated  a  good  cause  of 
action :  and  the  demurrer  must  be  overruled. 

The  objection,  that  the  innuendo  is  larger  than  the  representation,  is 
answered  by  the  remark  that  no  innuendo  was  required. 

Judgment  for  plaintiff. 

ROBERT  WAKEFIELD  and  BENJAMIN  BINGLEY  v. 
GEORGE  BROWN. 

6.  being  owner  of  land  for  a  term  of  sixty-one  years,  granted  to  S.  an  annuity  for  lives,  and 
for  securing  it,  assigned  it,  wanting  one  day,  to  R.  By  indenture,  reciting  the  above  facts, 
R.,  at  the  request  of  S.  and  B.,  did  demise  and  lease,  and  B.  did  grant,  demise,  lease,  ratify 
and  confirm,  to  O.  the  land  for  thirty-one  years  (ending  some  years  before  the  term  first  men- 
tioned),  at  a  rent  payable  to  S.  while  the  land  should  remain  subject  to  the  annuity,  and 
afterwards  to  B.  And  O.,  for  herself,  her  heirs,  executors  and  administrators,  covenanted 
to  and  with  S.  and  R.,.and  their  respective  executors,  administrators,  and  assigns,  and  also 
to  and  with  B.,  his  executors,  administrators,  and  assigns,  that  she,  O.,  her  executors,  ad- 
ministrators and  assigns,  would  pay  the  rent  to  R.,  while  the  premises  should  remain  subject 
to  the  annuity,  and  afterwards  to  B. ;  and  that  she,  her  executors,  administrators,  or  assi<rns, 
would  perform  certain  repairs,  and  would  surrender  at  the  end  of  the  thirty-one  years  to  B. 
in  good  repair  ;  and  B.  (alone)  covenanted  for  quiet  enjoyment.  There  was  also  a  covenant, 
by  O.,  with  R.  and  B.,  to  repair  after  certain  notice. 

Hdd,  that  after  the  death  of  S.,  B.  and  R.  might  join  in  an  action  against  the  assignee  of  O 
ibr  breach  of  the  first. mentioned  covenant  to  repair,  the  covenant  being  with  S.,  B.  and  R. 
jointly,  and  running  with  the  land. 

Covenant.  The  declaration  charged  that,  whereas  heretofore,  to 
wit,  24th  November,  1880,  by  indenture  then  made  between  plaintiffs 
and  Samuel  Wakefield,  *(Bince  deceased)  of  the  one  part,  and  r4c2io 
Sophia  Brown  of  the  other  part  (profert  of  counterpart,  executed 
bj  Sophia  Brown),  plaintiff  Robert  Wakefield,  at  and  by  the  request  and 
appointment,  as  well  of  Samuel  Wakefield  as  of  Benjamin  Bingley,  tea 


210  Wakefield  v.  Brown.  T.  T.  1846. 

tified  by  their  severally  being  parties  to  and  sealing  and  delivering  tlie 
said  indenture,  did  grant,  demise,  lease,  ratify  and  confirm  unto  Sophia 
Brown,  her  executors,  administrators  and  assigns,  all  those  livery  stables, 
with  the  dwellings  over  the  same,  together  with  the  yard,  &c.  (describing 
premises,  in  Middlesex,  demised  by  one  Robert  Sutton  to  Benjamin 
Bingley),  habendum  to  Sophia  Brown,  her  executors,  administrators  and 
assigns,  for  the  term  of  thirty-one  years  from  Midsummer  day  1826, 
paying  the  yearly  rent,  &c. :  and  Sophia  Brown,  for  herself,  her  heirs, 
executors  and  administrators,  did  thereby  covenant,  promise  and  agree 
to  and  with  the  said  Samuel  Wakefield  and  Robert  Wakefield,  and 
with  their  respective  executors,  administrators  and  assigns,  and  also 
with  and  to  the  said  Benjamin  Bingley,  his  executors,  administra- 
tors and  assigns,  that  she,  her  executors,  administrators  and  assigns, 
should  and  would,  from  time  to  time  and  at  all  times,  during  the  term 
thereby  gianted,  at  her  and  their  own  charges,  well  and  sufficiently 
repair,  uphold,  pave,  cleanse,  empty,  amend  and  keep,  in  good  and 
workmanlike  manner  and  with  the  best  materials,  and  to  the  satisfaction 
of  the  said  Benjamin  Bingley,  his  executors,  administrators  or  assigns, 
and  of  the  said  Robert  Sutton,  his  heirs  or  assigns,  the  whole  of  the  said 
premises  thereby  demised,  as  well  all  and  every  the  glass  and  other 
windows,  &c.  (specifying  repairs,  &c.,  including  painting  the  outside  once 
in  three  years,  and  the  inside  once  in  five  years),  as  by  the  said  inden- 
•2in  *"^®'  ^^' '  ^y  virtue  of  •which  demise  Sophia  Brown  afterwards, 
-^  to  wit,  24th  November,  1830,  entered  into  and  upon  all  and  sin- 
gular the  said  demised  premises,  with  the  appurtenances,  and  became 
and  was  possessed  thereof  for  the  said  term :  Averment  that,  after 
making  the  indenture,  and  during  the  term  thereby  granted,  to  wit,  30th 
November,  1830,  all  the  estate,  right,  title,  interest  and  term  of  years 
then  to  come  and  unexpired,  property,  profit,  claim  and  demand  what- 
soever, of  Sophia  Brown  of  and  in  the  demised  premises,  with  the 
appurtenances,  legally  came  to,  and  vested  in,  defendant :  whereupon 
defendant  then  entered  into  and  upon  all  and  singular  the  demised  pre- 
mises, with  the  appurtenances,  and  became  and  was  thereof  possessed, 
and  continued  so  thereof  possessed  from  thence  for  a  long  space  of  time, 
exceeding  the  period  of  five  years,  to  wit,  from  thence  until  the  com- 
mencement of  this  suit :  And,  although  plaintiff  Benjamin  Bingley  has 
always  from  the  time  of  making  the  indenture,  &c.  (averment  of  per- 
formance of  all  things  on  his  part),  according  to  the  tenor  and  effect, 
true  intent  and  meaning  thereof,  and  although  Robert  Sutton  is  still 
living,  yet  defendant  did  not  nor  would,  after  the  assignment  and  during 
the  continuation  of  the  demise,  and  whilst  he  was  so  possessed  of  the 
demised  premises  with  the  appurtenances,  from  time  to  time  and  at  all 
times,  at  his  own  charges,  well  and  sufficiently  repair,  &c.  (as  in  the 
recited  indenture);  but,  on  the  contrary  thereof,  defendant,  after  he 
became  possessed  of  the  premises  as  aforesaid,  and  during  the  continu* 
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ance  of  the  demise,  and  whilst  he  was  so  possessed  as  aforesaid,  to  wit, 
30th  November,  1830,  and  from  thence  daring  all  the  time  aforesaid, 
suffered  and  permitted  the  said  premises,  and  *the  glass  and  other  1-41019 
windows,  &c.  (specifying  neglect  of  certain  repairs,  including  the 
painting,  provided  for  in  the  recited  indenture).  And  so  plaintiffs  in 
fact  say  that  defendant  (although  often  requested  so  to  do)  hath  not  kept 
the  said  covenants,  so  made  by  Sophia  Brown  for  herself  and  her  assigns, 
with  plaintiffs,  in  manner  and  form  aforesaid ;  but  hath  broken,  &c. 

The  defendant  craved  oyer  of  the  indenture  of  24th  November,  1830 ; 
and  it  was  set  out.  The  parties  were  Samuel  Wakefield  of  the  first  part, (a) 
Robert  Wakefield  of  the  second,  Benjamin  Bingley  of  the  third,  and 
Sophia  Brown  (widow  and  administratrix  of  James  Brown)  of  the  fourth. 

It  recited  an  indenture  of  27th  August,  1830,  between  Bingley  of  the 
first  part,  Samuel  Wakefield  of  the  second,  and  Robert  Wakefield  of  the 
third ;  whereby  Bingley  granted  to  Samuel  W^akefield  an  annuity  of  96/. 
issuing  and  payable  out  of  the  premises  thereby  demised,  for  the  lives 
of  six  nominees,  and  of  the  survivor,  with  powers  of  distress  and  entry, 
and  perception  of  the  rents  and  profits  of  the  premises,  in  case  of  arrear : 
and,  for  better  securing  the  payment,  Bingley  assigned  the  premises  to 
Robert  Wakefield,  his  executors,  administrators  and  assigns,  for  the 
remainder  of  the  term  of  sixty-one  years  granted  by  Robert  Sutton,  want* 
ing  one  day  of  the  term,  subject  to  the  agreement  in  the  lease  after 
mentioned. 

It  recited  also  a  written  agreement,  dated  30th  May,  1826,  whereby 
Bingley  agreed  to  grant  to  James  Brown  a  lease  of  the  premises  after 
demised ;  and  that  Samuel  ^Wakefield  had  agreed  to  concur  in  p«nt  o 
the  manner  after  expressed.  ^ 

It  was  then  witnessed  that,  in  pursuance  of  the  agreement,  and  in 
consideration  of  1502.  paid  by  James  Brown  in  his  lifetime,  and  also  of 
100/.  paid  to  Bingley,  with  the  approbation  of  Samuel  Wakefield,  by 
Sophia  Brown,  and  of  the  rents  and  covenants  after  reserved  and  con- 
tained, and  by  and  on  the  part  and  behalf  of  the  said  Sophia  Brown,  her 
executors,  administrators  and  assigns,  to  be  paid  and  performed,  Robert 
Wakefield,  at  and  by  the  request  and  appointment  of  Samuel  Wakefield 
and  Benjamin  Bingley,  ^'  hath  demised  and  leased,  and  by  these  presents 
doth  demise  and  lease,  and  the  said  Benjamin  Bingley  hath  granted, 
demised,  leased,  ratified  and  confirmed,  and  by  these  presents  doth  graJit, 
demise,  lease,  ratify  and  confirm,  unto  the  said  Sophia  Brown,  her  exe- 
cutors, administrators  and  assigns,  all,*'  &c.  (describing  the  dwelling 
bouses  as  in  the  declaration,  and  as  granted  by  Sutton  to  Bingley  by 
Indenture,  dated  2l8t  October,  1826) ;  habendum  to  Sophia  Brown,  her 
executors,  administrators  and  assigns,  for  thirty-one  years  from  Mid- 

(a»  It  was  objected  that  the  deed,  as  set  oat,  did  not  support  the  description  in  the  declara* 
tiofi ;  bat  it  was  finally  agreed  that  the  declaration  should  be  considered  as  amended,  so  aa  Co 
agree  with  the  deed. 
VOL.  IX. — 17 
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summer  1826,  "  yielding  and  paying,  therefore,  yearly  and  every  year, 
during  such  part  of  the  said  term  as  the  said  premises  shall  remain  sub 
ject  and  liable  to  the  payment  of  the  said  annuity,  unto  the  said  Samuel 
Wakefield,  his  executors,  administrators  and  assigns,  the  rent  or  sum  of 
160Z.  of  lawful,"  &c.,  "and,  from  and  after  the  re-purchase,  redemjption 
or  cessation  of  the  said  annuity,  yielding  and  paying,  yearly  and  every 
year,  during  the  then  residue  of  the  said  term,  the  like  yearly  rent  or 
sum  of  160/.  unto  the  said  Benjamin  Bingley,  his  executors,  administra- 
^  tors  and  assigns:"  "And  the  •said  Sophia  Brown,  for  herself, 

-^  her  heirs,  executors  and  administrators,  doth  hereby  covenant, 
promise  and  agree  to  and  with  the  said  Samuel  Wakefield  and  Robert 
Wakefield,  and  with  their  respective  executors,  administrators  and 
assigns,  and  also  with  and  to  the  said  Benjamin  Bingley,  his  executors, 
administrators  and  assigns,  in  manner  following :  that  is  to  say :  That 
she  the  said  Sophia  Brown,  her  executors,  administrators  and  assigns, 
shall  and  will,  from  time  to  time,  and  at  all  times,  during  so  much  of  the 
said  term  hereby  granted  as  the  said  premises  shall  continue  chargeable 
with  and  liable  to  the  payment  of  the  said  annuity  as  aforesaid,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  Robert  (a)  Wakefield,  his 
executors,  administrators  and  assigns,  and  from  thenceforth,  during  the 
then  residue  thereof,  unto  the  said  Benjamin  Bingley,  his  executors, 
administrators  and  assigns,  the  said  yearly  rent  or  sum  of  160/.  of 
lawful,"  &c.,  "  as  aforesaid,  on  the  days  and  times  hereinbefore  appointed 
for  the  payment  thereof,  according  to  the  reservation  aforesaid,  and  the 
true  intent  and  meaning  of  these  presents."  "And  also  that  she,  the 
said  Sophia  Brown,  her  executors,  administrators  or  assigns,  shall  and 
will,  from  time  to  time  and  at  all  times,  during  the  term  hereby  granted, 
at  her  and  their  own  charges,  well  and  sufficiently  repair,"  &c.  (as  in 
the  declaration,  p.  210,  ant&);  "and  also  shall  and  will,  at  the  expira- 
tion or  other  sooner  determination  of  the  said  term  hereby  granted  which 
shall  first  happen,  peaceably  and  quietly  leave,  surrender  and  yield  up 
unto  the  said  Benjamin  Bingley,  his  executors,  administrators,  and 
assigns,  all  and  singular  the  said  premises  hereby  demised,"  &c., 
*^151  *^^  S^^^  repair.  Then  followed  a  power  for  Robert  Wakefield  and 
Bingley,  their  respective  executors,  administrators  or  assigns,  as 
also  for  Robert  Sutton,  his  heirs  or  assigns,  to  enter  and  view  the  pre- 
mises, and  in  case  of  want  of  reparation,  &c.,  "  to  give  or  leave  notice  or 
warning,  in  writing,  at  the  said  demised  premises,  or  in  some  part  thereof, 
to  and  for  the  said  Sophia  Brown,  her  executors,  administrators  or  assigns, 
forthwith  to  repair,  cleanse,  and  amend  the  same ;  and  within  the  time" 
of  three  calendar  months  next  after  such  notice,  "  she,  the  said  Sophin 
Brown,  doth  hereby,  for  herself,  her  heirs,  executors  and  administrators^ 
covenant  and  agree  to  and  with  the  said  Robert  Wakefield  and  Benjamin 
Bingley,  their  respective  executors,  administrators  and  assigns,  well  and 

(rt)  See  p.  1221,  post. 
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sufficiently  to  repair,"  &c.,  ^'  according  to  such  notice,  to  the  satiBfaction 
of  the  said  Robert  Wakefield  and  Benjamin  Bingley,  their  respective 
executors,  administrators  and  assigns,  and  of  the  said  Robert  Sutton,  his 
heirs  or  assigns,  and  every  of  them"  :  "And  the  said  Benjamin  Bingley" 
did  thereby,  "  for  himself,  his  executors,  administrators  and  assigns, 
covenant,  promise  and  agree  to  and  with  the  said  Sophia  Brown,  her 
executors,  administrators  and  assigns,  that  she,  the  said  Sophia  Brown, 
her  executors,  administrators  and  assigns,  "  paying  the  rent  and  keeping 
the  covenants,"  should  peaceably  and  quietly  have  and  enjoy,  &c.,  without 
let,  &c.,  by  Bingley,  Samuel  Wakefield,  and  Robert  Wakefield,  their  or 
either  of  their  executors,  administrators  and  assigns,  or  any  person 
claiming  under  them  or  either  of  them  ;  and  that  Bingley,  his  jxecutors, 
&c.,  should  indemnify  Sophia  Brown,  her  executors,  administrators  or 
assigns,  from  the  rent  *reserved  under  the  lease  by  which  Bingley  r+oi^ 
held,  and  against  the  annuity ;  and  for  the  production  of  the 
lease  and  all  subsequent  deeds. 

General  demurrer  and  joinder. 

The  case  was  argued  in  last  Hilary  term,  (a) 

Watson  for  the  defendant.  The  covenant,  on  which  this  action  is 
brought,  was  made  with  Samuel  Wakefield  and  Robert  Wakefield  and 
Bingley.  The  plaintiffs  assume  this  to  be  a  joint  covenant ;  and  the 
action  is  brought  by  the  two  surviving  covenantees,  Robert  Wakefield  and 
Bingley.  But  it  is  brought,  not  against  the  original  covenantee,  but 
against  her  assignee  ;  and  the  defendant  is  therefore  liable  only  at  com- 
mon law  by  privity  of  estate.  There  is  no  privity  of  contract  between 
the  lessor  and  the  assignee  of  the  lessee.  But  the  demise  to  the  origi- 
nal covenantor  was  by  Robert  Wakefield  only :  there  is  no  privity  of 
estate  between  the  defendant  and  Bingley,  who  is  only  the  reversioner 
by  a  title  paramount  to  the  lease  containing  the  covenant ;  and  Samuel 
Wakefield  never  had  any  legal  interest  at  all.  A  covenant  with  a  stran- 
g«T  cannot  run  with  the  land.  In  Webb  v.  Russell^  3  T.  R.  398,  a  mortgagor 
and  mortgagee  joined  in  a  lease ;  but  the  lessee  covenanted  with  the 
mortgagor  only:  and  it  was  held  that  the  lessee  was  not  liable  to 
an  assignee  of  the  mortgagee.  The  different  covenants  in  this  lease 
are  not  all  to  the  same  parties;  so  that  the  intention  seems  to 
have  been  to  avoid  a  general  liability.  [Golbridge,  J.  If  Robert 
•Wakefield  could  sue  alone  on  this  covenant,  you  probably  would  r+oi? 
admit  that  he  could  sue  this  defendant,  in  respect  of  privity  of  ^ 
estate.]  That  would  seem  to  be  so.  [Coleridge,  J.  In  Webb  v. 
RuHell  the  action  was  not  resisted,  as  here,  on  the  ground  that  the 
defendant  was  not  the  original  covenantor.]  In  Anderson  v.  Martin- 
iaie^  1  East,  497,  the  defendant  covenanted  with  A.  and  B.  that  C. 
should  pay  A.  an  annuity  ;  and  it  was  held  that  A.  and  B.  must  join  in 
an  action  upon  this  covenant :  that  was  a  covenant  in  gross ;  and  both 
(a)  January  23d,  1846.    Before  Lord  Denman,  C.  J.,  Patteson  and  Colbridoe,  Js. 
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A.  and  B.  were  interested  in  the  cause  of  action.  From  HceleBton  v, 
Olipshamj  1  Saund.  153,  it  appears  that,  even  where  a  party  covenant* 
with  two  jointly  and  severally,  yet,  if  their  interest  be  joint,  they  must 
sue  jointly :  but,  if  the  interests  be  several,  they  should  sue  singly.  Here 
Bingley  has  no  interest.  [Pattbson,  J.  If  the  covenant  run  with  the 
land  as  to  one,  must  it  not  do  so  as  to  the  two,  if  they  can  join  ?]  If 
both  these  plaintiffs  had  died,  but  Samuel  Wakefield  had  survived,  it 
seems  clear  that  Samuel,  having  no  interest  to  which  privity  of  estate 
could  attach,  could  not  have  sued  the  assignee  here.  But,  further,  it  may 
be  contended  that  Bingley  is  not  a  joint  covenantee  with  the  two  Wake- 
fields,  even  by  the  language  of  the  indenture,  which  puts  the  two  together, 
and  then  jdds  "  and  also"  with  and  to  Bingley.  In  Servante  v.  JameSj 
10  B.  &  C.  410,  a  covenant  with  part  owners  of  a  vessel,  and  their 
several  executors,  &c.,  was  held  to  be  several  only,  and  that  principally 
on  account  of  the  separation  of  the  executors :  here  is  a  similar  separa- 
*2181  *^^°*  ''^^  reddendum  is  to  Samuel  Wakefield,  while  the  •annuity 
lasts.  If  tenant  for  life  and  remainder-man  in  fee  make  a  lease 
by  deed,  it  is,  during  the  life  of  the  tenant  for  life,  his  lease  and  the 
remainder-man's  confirmation ;  after  the  death  of  the  tenant  for  life,  it 
is  his  confirmation  and  the  lease  of  the  remainder-man ;  Th-eport's  Oasej 
6  Rep.  14  b.  This  seems  to  show  that,  during  the  estate  of  Robert 
Wakefield,  the  lease  here  must  be  considered  as  his  lease  and  the  con- 
firmation of  Bingley;  therefore,  if  Bingley  had  any  interest  in  the 
covenant,  it  would  be  distinct  from  that  of  Robert  Wakefield.  [Pattr- 
SON,  J.  In  Smith  v.  Focklington,  1  C.  &  J.  445 ;  S.  C.  1  Tyrwh.  309, 
a  mortgagee  in  fee  joined  with  the  owner  of  the  equity  of  redemption  in 
a  lease ;  and  it  was  held  that  the  two  could  not  be  sued  jointly  on  an 
implied  covenant  for  title.] 

Crowdevy  contrft.  First,  the  plaintiffs  were  bound  to  sue  jointly  on 
this  covenant.  Anderson  v.  Martindale  is  exactly  in  point  as  to 
this.  [Coleridge,  J.  Certainly,  if  Bingley  were  out  of  the  question, 
the  two  Wakefields,  while  both  lived,  might  have  sued  jointly.]  If 
so,  Bingley  must  now  be  joined.  [Coleridge,  J.  He  has  a  distinct 
interest.]  The  action  cannot  be  joint  as  to  two  and  several  as  to  the 
third.  [Patteson,  J.  Anderaon  v.  Martindale  may  come  only  to  this ; 
that  a  covenant  with  two  to  pay  one  of  them  may,  by  its  terms,  be  a 
joint  covenant.]  When  the  terms  are  such  as  to  correspond  with  either 
a  joint  or  a  several  covenant,  the  interests  of  the  parties  must  be 
looked  to,  in  order  to  see  whether  they  are  the  same.  But  a  severalty 
of  interest  does  not  prevent  parties  from  joining  in  an  action  on  a 
*219"l  *®^^®^*^*  which  is  joint  by  its  terms ;  Sorsbie  v.  Park^  12  M.  & 
■"  W.  146,  recognised  in  Mills  v.  Ladbrokey  7  M.  &  G.  208.  Here 
the  terms  are  those  belonging  to  a  joint  covenant.  Some  stress,  on  the 
other  side,  appears  to  be  laid  upon  the  word  '*  respective."  [Pattbsoit, 
J.     If  that  word  were  absent,  the  meaning  would  be  the  «ame :  there 
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eannot  be  joint  ezecutorB.  But  I  think  the  words  ''  and  also  "  are  enough 
to  prevent  qb  from  saying  that  the  covenant,  by  its  terms  is  necessarily 
joint.]  If  the  interests  are  looked  to,  both  plaintiffs  have  an  interest  in 
the  performance  of  the  covenant :  Bingley  is  the  reversioner,  and  Robert 
Wakefield  the  immediate  legal  owner.  Foley  v.  Addenhrooke^  4  Q.  B. 
197,  and  JBapkins  v.  Lee,  6  Q.  B.  964,  are  anthorities  in  favour  of  the 
plaintiffs.  Secondly,  the  assignee  is  liable  to  this  action.  The  covenant 
is  not  in  gross.  If  Robert  Wakefield  were  entitled  to  maintain  the  action 
by  himself,  he  unquestionably  could  sue  the  assignee  in  respect  of  privity 
of  estate,  at  common  law,  the  original  covenantor  having  covenanted  for 
the  act  of  herself  and  her  assigns,  and  the  covenant  affecting  the  thing 
demised ;  Spencer*%  Casey  5  Rep.  16  a.  The  same  rule  is  recognised  in 
The  MayoTy  ^c*.,  of  Qongletan  v.  Pattesorij  10  East,  130.  Then  it  dpes  not 
lie  in  the  assignee's  mouth,  after  he  has  taken  a  term  subject  to  a  cove- 
nant which  runs  with  the  land,  to  say  that  the  covenant  is  in  gross  because 
the  covenantees  have  different  interests  in  the  land.  '^  If  tenant  of  the 
land  join  in  a  lease  for  years  by  an  indenture,  this  is  the  lease  only  of 
the  tenant,  and  the  confirmation  of  the  stranger;  and  yet  the  lease 
operates,  as  to  the  stanger,  by  way  of  conclusion,  and  '^'so  it  does  r^o^O 
to  the  lessee  with  respect  to  the  stranger,  because  he  having  ^ 
nothing  in  the  lands,  the  indenture  could  no  otherwise  take  effect  as  to 
him :"  4  Bac.  Abr.  854,  tit.  Leaeee  and  Terms  for  Years  (0),  7th  ed. 
This  furnishes  a  rule  for  interpreting,  as  between  the  parties  to  an  inden- 
ture, the  nature  of  the  interest.  It  is  a  kind  of  conclusion,  though  not 
indeed  a  mere  estoppel,  since  an  interest  passes. 

Watson  in  reply.  The  plaintiffs  are  not  without  their  remedy.  They 
may  sue  the  original  covenantor,  as  on  a  covenant  in  gross,  and  leave 
her  to  seek  her  remedy  from  her  assignee.  The  terms  of  the  covenant 
here  expressly  makes  it  several ;  and  therefore  it  is  not  necessary  to 
impeach  the  authority  of  the  cases  cited,  which  are  explained  in  Brad- 
hime  V.  Botfieldy  14  M.  &  W.  559.  The  damages  would  accrue  on  diffe- 
rent principles  to  the  different  parties.  Slinghy's  Case^  5  Rep.  18  b,  show*6 
that  the  actual  right  in  respect  of  interest  cannot  be  varied  by  any  lan- 
guage of  the  parties,  more  than  a  right  of  way,  or  a  right  to  distrain, 
conld,  in  a  lease,  be  reserved  to  a  stranger.  But  if  the  covenant  be  joint, 
then  it  cannot  run  with  the  land,  inasmuch  as  there  is  no  privity  of  estate 
between  the  tenant  and  the  three  jointly.  The  passage  cited  from  Bacon 
relates  only  to  a  case  of  joint  demise :  here  the  demise  is  by  one  only. 

Cur,  adv.  vuU. 

Lord  Denman,  G.  J.,  in  this  term  (June  2d),  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  covenant  for  non-repair  pursuant  to  the  terms 
of  &  lease,  which  is  set  out  on  oyer,  '^'and  is  made  between  Samuel  r4i221 
Wakefield  of  the  first  part,  Robert  Wakefield  of  the  second  part,   ^ 
Benjamin  Bingley  of  the  third  part,  and  Sophia  Brown  of  the  fourth  part. 

M 
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By  the  recitals,  it  appears  that  Bingley,  having  a  term  of  sixty-onty 
years  granted  hy  Robert  Sutton,  granted  an  annuity  to  Samuel  Wake- 
field, and,  for  securing  the  payment,  assigned  the  term  of  sixty-one  years, 
wanting  one  day,  to  Robert  Wakefield ;  then,  by  the  lease,  Robert  Wake- 
field, at  the  request  of  Samuel  Wakefield  and  of  Bingley,  demised,  and 
Bingley  demised  and  confirmed,  the  premises  to  Sophia  Brown,  for  thirty- 
one  years,  yielding  and  paying  rent  to  Samuel  Wakefield  whilst  the 
premises  remained  subject  to  the  annuity,  and  afterwards  to  Bingley. 
Sophia  Brown  then  covenants  to  and  with  the  said  Samuel  Wakefield 
and  Robert  Wakefield,  and  their  respective  executors,  administrators  and 
assigns,  and  also  to  and  with  the  said  Benjamin  Bingley,  to  pay  the  rent, 
whilst  the  premises  are  subject  to  the  annuity,  to  Robert  Wakefield,  and, 
afterwards,  to  Bingley,  and  also  to  repair  and  to  paint  the  premises  out- 
side once  in  three  years,  and  inside  once  in  five  years. 

The  declaration  alleges  that  the  premises  came  to  the  defendant  by 
assignment,  and  that  afterwards  he  committed  a  breach  of  covenant  in 
not  painting. 

To  this  declaration  there  is  a  general  demurrer.  The  objection  is, 
that  the  action  should  have  been  brought  by  Robert  Wakefield  alone, 
and  that  there  is  no  privity  of  estate  between  the  defendant  and  Bingley. 
Samuel  Wakefield  is  alleged  by  the  declaration  to  be  dead. 

The  indenture  is  strangely  drawn;  for  it  reserves  rent  to  Samuel 
Wakefield,  and  the  covenant  is  to  pay  it  to  Robert  Wakefield.  The 
covenant  is  to  sunender  to  •Bingley  at  the  expiration  of  the  term 
-■  of  thirty-one  years ;  and  Bingley  alone  covenants  for  quiet  enjoy- 
ment. There  is  also  a  provision  for  notice  to  repair,  and  a  covenant  with 
Robert  Wakefield  and  Bingley,  omitting  Samuel  Wakefield,  to  repair 
after  such  notice.  The  present  question,  however,  arises  on  the  general 
covenant  to  repair  and  to  paint.  That  covenant  is  with  the  two  Wake- 
fields  jointly,  and  with  Bingley. 

If  Samuel  Wakefield  had  been  alive,  it  is  plain  that  Robert  Wakefield 
could  not  have  sued  without  joining  him ;  for  Samuel  Wakefield  had  no 
legal  interest  in  the  premises,  and  the  case  is  therefore  directly  within 
the  authority  of  Anderson  v.  Martindale,  Now,  if  this  was  a  joint  cove- 
nant with  the  two  Wakefields,  one  of  whom  had  no  legal  interest,  it  is 
difficult  to  say  how  it  could  be  a  several  covenant  with  Bingley  in  respect 
of  his  reversion  of  a  day,  and  so,  as  regards  him,  the  covenant  with  the 
Wakefields  be  considered  several,  as  perhaps  it  might  have  have  been  if 
the  assignment  to  secure  the  annuity  had  been  to  both  the  Wakefields. 
This  case  appears  to  come  within  the  authorities  of  Sorshie  v.  Park, 
Mills  V.  Ladbrokey  Bradburne  v.  Botfieldj  and  is  in  no  wise  inconsistent 
with  the  case  of  Hopkinson  v.  Lee.  The  case  which  comes  nearest  to 
the  present  is  Foley  v.  Addenbrooke^  in  which  it  was  held  that,  where  the 
interest  in  the  cause  of  action  is  joint,  the  action  must  be  in  the  joint 
names  of  the  covenantees.     Neither  is  it  necessary  in  this  case,  any 
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more  than  in  Bradbume  v.  Botfieldy  to  determine  whether  onf"  of  seve/al 
lessors  can  sue  on  a  covenant  with  all  to  repair.     •That  they   p^^ooQ 
may  join  is  clear ;  Kitchin  v.  Buckley^  T.  Raym.  80  ;  which  is  so   '- 
far  an  authority  for  the  plaintiffs  in  the  present  case. 

The  other  objection,  that  there  is  no  privity  of  estate,  is  certainly  not 
tenable.  A  covenant  to  repair  and  paint  clearly  runs  with  the  land ; 
and  there  is  no  privity  of  estate  between  the  defendant  and  one  of  the 
plaintiffs,  Robert  Wakefield,  at  all  events. 

The  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintiffs. 


SAMUEL  COCKER  v,  MUSGROVE  and  MOON. 

Declaration  in  case,  by  execution  crediror  aguinst  sheriH',  stated  that  plaintiff  sued  out  a  fi.  fa. 
agaioBt  S.,  and  delivered  it  to  defendant  to  be  executed ;  that  within  delendant's  bdliwick 
were  goods  of  S.  sufficient  to  satisfy  five  writs  of  fi.  fa.  after  mentioned,  and  the  rent  after 
mentioned,  and  also  other  goods  of  S.,  whereof  defendant  might  have  levied  the  moneys 
directed  to  be  levied  by  plaintiff's  li.  fa. ;  of  which  defendant  had  notice,  and  took  in  execu> 
tion  goods  of  S.  of  value  sufficient  to  satisfy  the  five  other  writs,  the  rent,  and  plaintiff's 
writ,  but  did  not,  in  reasonable  time,  levy  the  moneys  under  plaintiff's  writ :  but  falsely 
returned  that,  before  the  delivery  of  plaintiff's  writ,  five  other  writs  of  fi.  fa.  weredehvered 
to  defendant,  by  virtue  whereof  he  took  in  execution  goods  of  S.,  which  remained  in  his 
hands  for  want  of  buyers ;  and  that  after  the  seizure,  he  had  notice  that  a  year's  rent  was  due 
to  the  landlord  of  the  premises  where  the  goods  were  seized,  of  which  plaintiff  and  the  five 
other  execution  creditors  had  notice,  but  none  of  them  had  paid  the  rent ;  and  that  S. 
had  no  other  goods  whereof  defendant  could  cause  lo  be  made  the  debt,  &lc^  in  plaintiff's 
writ. 

Plea:  that  there  were  not,  at  the  time  of  the  delivery  of  plaintifTs  writ,  and  while  it  remained 
in  force,  any  goods  of  S.,  besides  the  goods  sufficient  to  satisfy  the  five  other  writs  and  the 
rent,  in  defendant's  bailiwick,  whereof  defendant  had  notice,  or  could,  or  might,  or  ought  to 
have  levied  the  moneys  directed  to  be  levied  by  plaintiff's  writ,  in  manner  and  form,  &c. 

Held  :  That  defendant  supported  his  plea  by  proof  that  the  rent  was  due,  that  he  had  notice 
thereof,  that  plaintiff  and  the  other  execution  creditors  had  also  notice  thereof,  and  that  none 
of  tfaeni  had  paid  the  rent :  stat.  8  Ann.  c.  14,  s.  1,  prohibiting  such  a  taking  and  removal  of 
the  goods  as  will  amount  to  a  levy,  until  the  rent  is  paid. 

Case.  The  declaration  stated  that  plaintiff  heretofore,  and  before 
the  committing^  &c.,  to  wit,  on,  &c.,  in  the  Queen's  Bench,  recovered 
judgment  against  *Francis  Steinitz  for  a  debt  of  lOZ.  18«.  8d.,  r-^cy^M 
and  also  5/.  5«.  for  damages,  &c.,  and  costs,  &c. ;  and,  on,  &;c.,  ^ 
sued  out  of  the  said  Court  a  fieri  facias,  directed  to  the  sheriff  of  Mid- 
dlesex, commanding  him  that  out  of  the  goods  and  chattels  of  F.  S.  in 
his  bailiwick  he  should  cause  to  be  made  the  debt  and  damages  aforesaid, 
together  with  interest,  &c.,  returnable  immediately  after  the  execution, 
&c.  ;  which  writ  was  endorsed  with  a  direction  to  levy  the  whole,  with 
\1$.  6<i.  for  the  writ,  sheriff's  poundage,  &c.,  and,  so  indorsed,  after- 
wurds  and  before  the  execution  thereof,  to  wit,  on,  &c.,  was  delivered  to 
the  now  defendants,  who  then,  and  thence  and  until  and  at  and  after  the 
execution  of  the  writ,  were  sheriff  of  Middlesex,  to  be  executed,  &c. ; 
*^  and,  although  there  were  within  the  said  bailiwick  of  the  defendants, 
as  such  sheriff  as  aforesaid,  then  and  afterwards  and  whilst  the  said 


224  Cocker  v.  Musgrove.   T.  T.  1846. 

writ  remained  in  full  force,  not  only  divers  goods  and  chattels  of  the 
said  F.  S.  sufficient  in  value  to  satisfy  five  other  writs  of  fieri  facias,  and 
also  the  rent,  hereinafter  mentioned,  but  also  divers  other  goods  and 
chattels  of  the  said  F.  S.,  whereof  the  defendants,  as  such  sheriff 
as  aforesaid,  could  and  might  and  ought  to  have  levied  the  moneys 
to  endorsed,"  &c.,  "whereof,"  &c.  (notice  to  defendants);  "and 
although  the  said  sheriff,  by  virtue  of  the  said  five  writs  hereinafter 
mentioned,  caused  to  be  seized  and  taken  in  execution  divers  goods 
and  chattels  of  the  said  F.  S.,  in  his  bailiwick,  of  a  much  greater 
value  than  the  sum  of  200Z.,  to  wit,  of  the  value  of  lOOOZ.,  and 
which  said  goods  and  chattels  were  of  sufficient  value  to  satisfy,  not 
only  the  said  five  other  writs  of  fieri  facias  and  the  said  rent,  but  also 
the  said  writ  first  above  mentioned,  yet  the  now  defendants,  so  being 
♦2251  *^^®"^>  ^^-y  "  °^^  regarding  the  duty,  &c.,  but  contriving,  &c., 
and  to  deprive  plaintiff  "  of  the  moneys  so  indorsed  on  the  said 
first  mentioned  writ,"  &c.,  "  and  of  the  means  of  obtaining  the  same^ 
did  not  nor  would,  within  a  reasonable  time  for  that  purpose,  which  hath 
long  since  elapsed,  levy  the  money  last  aforesaid,  or  any  part  thereof, 
but  wholly  neglected,"  &c.,  "and  therein  failed,"  &c.,  "  and  afterwards, 
to  wit,  on,"  &c.,  "falsely  and  deceitfully  returned  to  the  said  Court  of  our 
said  Lady  the  Queen  that,  before  the  delivery  to  the  said  defendants,  as 
such  sheriff  as  aforesaid,  of  the  said  first  above  mentioned  writ  of  fieri 
facias,  fiv^  certain  other  writs  of  fieri  facias  were  respectively  delivered 
to  them,  as  such  sheriff  as  aforesaid :  to  wit :  the  first  thereof  on,"  &;c. : 
the  dates  of  the  delivery,  and  other  particulars,  of  the  five  writs  were 
then  stated ;  they  were  at  the  suit,  respectively,  of  Arnold,  Williams, 
Barker,  Gilham  and  Ridley,  in  different  Courts  and  different  forms  of 
action,  and  indorsed  to  levy  amounts  some  greater  and  some  less  than 
that  for  which  plaintiff's  writ  was  indorsed :  all  the  writs  were  described 
as  directed  against  the  goods  and  chattels  of  F.  S.,  returnable  immedi- 
ately after  execution :  "  and  that,  by  virtue  of  the  said  five  writs  so 
delivered,"  &c.,  the  sheriff  "  caused  to  be  seized  and  taken  in  execution 
divers  goods  and  chattels  of  the  said  F.  S.  in  his  said  bailiwick,  of  the 
value  of  200/.,  which  said  goods  and  chattels  remained  in  his  hand  for 
want  of  buyers :  And  he  further  certified  and  returned  that,  after  the 
seizure  thereof  as  aforesaid,  to  wit,  on,"  20th  July,  1844,  "he  received 
notice  that  the  sum  of  295/.  remained  due  to  the  landlord  of  the  premises 
whereon  the  said  goods  and  chattels  were  seized,  for  arrears  of  rent  of  the 
*2261  ^^^^  premises,  not  exceeding  one  year  at  *the  time  of  such  seizure ; 
-*  And  that  the  said  L.  Arnold,"  &g.  (naming  the  five  execution 
creditors  besides  the  plaintiff),  "  and  Samuel  Cocker,  in  the  said  writ 
thereto  annexed,(a)  respectively  had  notice  thereof,  but  had  not,  nor  had 
either  of  them,  or  any  other  person  or  persons  on  their  behalf,  paid  tht 
same  pursuant  to  the  statute  in  that  case  made  and  provided :  And  thai 

(a)  Sic. 
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the  fiaid  F.  S.  had  not  any  other  or  more  goods,  chattels,  money,"  &c., 
**in  his  bailiwick,  whereof  he  could  cause  to  be  made  the  debt  and 
dunages  in  the  said  writ  first  above  mentioned,  or  any  part  thereof:  As 
by  the  said  last  mentioned  writ  and  the  return  thereof,"  &c.  ^'  By  means 
of  which  said  several  premises  the  plaintiff  hath  been  and  is  greatly 
injured  and  deprived  of  the  means  of  obtaining  the  said  moneys  so 
endorsed  on  the  said  writ  first  above  mentioned,  and  directed  to  be  levied^ 
as  aforesaid ;  and  which  are  still  wholly  unpaid  ;  and  is  likely  to  lose  the 
same :  To  the  damage,*'  &c. 

Plea  2.  That  there  were  not,  at  the  time  of  the  delivery  to  defendants 
of  the  said  writ  firstly  above  mentioned,  or  at  any  time  afterwards  and 
whilst  the  said  writ  remained  in  full  force,  any  goods  or  chattels  of  the 
said  F.  Steinitz,  besides  the  said  goods  and  chattels,  sufficient  in  value  to 
satisfy  the  said  five  other  writs  of  fieri  facias  and  the  said  rent  in  the 
declaration  mentioned,  within  the  bailiwick  of  the  defendants,  as  such 
sheriff  as  aforesaid,  whereof  the  defendants  or  either  of  them  had  notice, 
or  €Ould  or  might  or  ought  to  have  levied  the  said  moneys  indorsed  on  the 
said  writ  first  mentioned  and  directed  to  be  levied  as  aforesaid^  or  any 


part  thereof^  •tn  manner  and  form  as  the  plaintiff  hath  ahove 
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alleged.     Conclusion  to  the  country.     Issue  thereon. 

Other  issues  in  fact  were  joined. 

On  the  trial,  before  Wiohtman,  J.,  at  the  Middlesex  sittings  after 
Hilary  term,  1845,  evidence  was  given  to  show  that  the  defendants  had 
seized  goods  of  Steinitz;  that,  after  the  seizure  and  before  any  sale, 
they  had  notice,  as  the  fact  was,  that  a  year's  rent  was  due  to  the  land- 
lord of  the  premises :  that  the  goods  seized  were  of  a  value  sufficient  to 
satisfy  the  rent,  the  plaintiff 's  writ,  and  the  other  five  writs ;  and  that 
the  defendants  gave  notice  to  the  plaintiff  and  the  other  five  execution 
creditors  of  the  rent  being  due ;  but  that  it  had  not  been  paid.(a)  It 
was  argued,  for  the  defendants,  that,  on  this  evidence,  the  issue  on  the 
second  plea  must  be  found  for  them,  inasmuch  as,  by  stat.  8  Ann.  c.  14, 
8.  1,  they  could  not  levy  by  sale  the  money  to  satisfy  the  writ  of  an 
execution  creditor  until  he  had  paid  the  rent.  The  learned  Judge  told  the 
jury  that,  if  they  were  of  opinion  that  there  were  goods  sufficient  to 
satisfy  the  rent  and  the  six  executions,  the  plaintiff  was  entitled  to  a 
verdict  on  this  issue.     Verdict  for  plaintiff  on  all  the  issues. 

Bovilly  in  Easter  term,  1845,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection  as  to  the  issue  on  the  second  plea. 

In  last  Hilary  term,(ft) 

"^Watson  showed  cause.  The  sheriff  ought,  according  to  the  p^ooo 
ordinary  practice,  to  have  sold  the  goods,  and,  after  paying  the  ^ 

(a)  These  facts,  relied  upon  for  the  defendants,  were  assumed  by  the  Court  m  tnett  jadg- 
ment.  On  the  argument  in  banc,  there  arose  some  discussion  how  for  they  had  been  actuall> 
proved :  but  the  counsel  for  the  defendants  insisted  that  they  were  at  any  rate  admitted  by 
the  mode  in  which  the  plaintiflT's  case  was  shaped  on  the  record  and  at  the  trial. 

\h)  January  12th  and  13th,  1846.    Before  Lord  Denman.  C.  J.,  Patteson,  CoLERiDaSf  and 

WlCQTMAN.  Js. 
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rent  from  the  proceeds,  handed  over  the  residue  to  the  execution 
creditors.  The  question  arises  on  stat.  8  Ann.  c.  14,  s.  1,  which  enacts 
that  no  goods  or  chattels,  being  in  or  upon  any  messuage,  lands,  &c , 
"  leased  for  life  or  lives,  term  of  years,  at  will,  or  otherwise,  shall  be 
liable  to  be  taken  by  virtue  of  any  execution,"  "  unless  the  party  at 
whose  suit  the  said  execution  is  sued  out,  shall  before  the  removal  of 
such  goods  from  off  the  said  premises,  by  virtue  of  such  execution  or 
extent,  pay  to  the  landlord  of  the  said  premises,  or  his  bailiff,  all  such 
sum  or  sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said  pre- 
mises at  the  time  of  thet  aking  such  goods  or  chattels  by  virtue  of  such 
execution  ;  provided  the  said  arrears  of  rent  do  not  amount  to  more  (hau 
one  year's  rent ;  and  in  case  the  said  arrears  shall  exceed  one  year's 
rent,  then  the  said  party,  at  whose  suit  such  execution  is  sued  out,  pay- 
ing the  said  landlord,  or  his  bailiff,  one  year's  rent,  may  proceed  to  exe- 
cute his  judgment,  as  he  might  have  done  before  the  making  of  this  act ; 
and  the  sheriff  or  other  officer  is  hereby  empowered  and  required  to  levy 
and  pay  to  the  plaintiff  as  well  the  money  so  paid  for  rent,  as  the 
execution  money.*'  The  words  of  the  statute  undoubtedly  appear  to 
throw  upon  the  execution  creditor  the  duty  of  satisfying  the  rent :  but 
the  practice  is  otherwise.  [Lord  Denman,  C.  J.  The  word  "taken" 
seems  ambiguous:  the  rent  is  to  be  paid  "before  the  removal." 
Patteson,  J,  It  would  seem  that  the  sheriff  is  not  to  pay  the  rent, 
because  the  landlord  would  have  that  before  the  sheriff  could  take  or 
the  goods  be  remcrved.]  The  literal  direction  of  the  statute  is  never 
^  _  *folIowed :  if  the  sheriff  sells  without  paying  the  year's  rent,  the 
-^  landlord  recovers  from  him  so  much  of  that  rent  as  is  covered  by 
the  sale.  [Patteson,  J.  According  to  the  words,  the  taking  becomes 
unlawful  by  the  removal  without  payment  of  rent.  Coleridge,  J. 
From  the  last  words  of  the  section  it  appears  that  the  sheriff  is  to  take 
enough  to  satisfy  both  the  year's  rent  and  the  writ.]  And  he  has  pound- 
age on  the  whole  so  taken. (a)  The  meaning  must  be  that,  if  the 
sheriff  removes,  he  must  pay  the  year's  rent,  at  least  so  far  as  the  pro- 
duce of  the  sale  goes.  [Coleridqe,  J.  The  landlord's  action  is  for 
damages :  and  it  is  consistent  with  the  words  of  the  statute,  because  he 
complains  that  the  sheriff  has  taken  and  removed  without  the  rent  having 
been  paid.]  The  sale  may  be  made  without  a  removal.  If  the  sheriff 
return  that  he  has  levied  enough  for  the  rent  and  the  writ,  he  may  be 
sued  for  money  had  and  received :  he  holds  the  money  to  the  use  of  the 
landlord  and  the  execution  creditor:  or  the  landlord  may  bring  a  special 
action  on  the  case,  alleging  the  removal.  In  liiseley  v.  Rt/le,  11  M.  & 
W.  16,  19,  Parke,  B.  said:  "  The  provision  of  the  statute  is,  that  the 
sheriff  shall  not  take  the  goods  unless  the  landlord's  rent  be  paid  before 
their  removal,  that  is,  shall  not  remove  them  unless  the  rent  be  first  paid. 
That  may  well  be  translated  as  directing  that  the  sheriff  shall  pay  the 

(a)  See  Davies  v.  Edmondi,  12  M.  &  W.  31. 
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rent  to  ibe  landlord  before  the  removal  of  the  goods,  or  else  shall  be  liable 
for  damages."  In  Rt/an  v.  Daly^{d)  *(cited  m  Riseley  v.  RyUy  r*o3o 
11  M.  &  W.  20,)  the  Irish  Court  of  Exchequer  held  that  the  '"  " 
landlord  might  sue  the  execution  creditor  (under  a  civil  bill  decree)  in' 
debt  for  removing  the  goods  before  the  rent  was  paid.  [Pattesox,  J. 
The  execution  creditor  has  nothing  to  do  with  the  seizure  or  removal ; 
the  sheriff  is  not  to  take  unless  the  execution  creditor  pay  the  rent  before 
removal.  To  be  sure  the  statute  afterwards  says  that  the  execution 
creditor,  having  paid  the  rent,  ^'may  proceed  to  execute  his  judgment  :** 
hut  the  seizure  must  be  the  sheriff's  act.  [Coleridge,  J.  It  has  been 
hpld  that,  where  the  sheriff  has  levied,  the  landlord  cannot  treat  the 
proceeds  as  money  had  and  received  to  his  own  use.(a)]  Probably  he 
might  if  the  sheriff  returned  that  he  had  levied  enough  for  both  the  rent 
aud  the  writ.  [Coleridge,  J.,  referred  to  Rothery  v.  Wood^  3  Campb. 
24.]  On  the  other  side  CalveH  v.  Joliffe,  2  B.  &  Ad.  418,  will  be  cited, 
There  the  landlord  brought  case  against  the  sheriff,  who  had  sold  without 
the  rent  being  paid :  and  this  Court  refused  to  stay  the  action  on  terms, 
upon  payment  into  court  of  the  sum  produced  by  the  sale,  which  was  loss 
than  the  rent,  holding  that  the  plaintiff  had  a  right  to  the  opinion 
of  a  jury  as  to  the  damages,  which  were  not  necessarily  measured  by 
the  proceeds  of  the  sale.  [Patteson,  J.  I  think  that  case  woiit  on 
the  principle  that  the  payment  of  rent  was  a  necessary  preliminary 
*to  the  removal :  we  have  here  the  fact  that  the  sheriff  has  levied  r^eogi 
enough  to  satisfy  the  rent  and  all  the  executions.]  »  The  Court 
refused  to  stay  the  proceedings  because  the  action  was  in  tort,  and 
sounded  in  damage.  [Patteson,  J.  We  do  sometimes  stop  proceedings 
in  tort ;  as  in  trover,  where  the  chattel  converted  is  given  up  and  costs 
paid.]  The  taking  forbidden  is  the  removal.  [Coleridge,  J.  Is  there 
any  instance  of  an  action  brought  against  a  purchaser  under  the  execu- 
tion for  removing  ?  Can  the  sheriff  prevent  that,  after  the  sale  ?]  He 
may  insist  on  the  goods  remaining  till  the  rent  is  paid.  [Patteson,  J. 
Can  he  say  to  the  vendee,  you  shall  not  remove  your  goods  till  the 
execution  creditor  has  paid  the  rent  ?]  The  second  plea  does  not  raise 
the  point.  [Patteson,  J.  If  the  sheriff  followed  the  statute,  under- 
stood in  the  sense  contended  for  on  the  other  side,  he  could  not  levy  on 
any  goods  until  the  rent  was  paid.]  He  might  raise  the  money  by  the 
sale,  and  yet  not  allow  the  goods  to  go  off  the  premises. 

BoviU  and  W%%e^  contr^.  The  question  is,  whether  the  defendant  has 
either  omitted  to  levy  where  he  could  have  done  so,  or  made  a  false 
return.    Both  questions  turn  on  the  meaning  of  the  word  ^^  levy."     A 

<i<  2  Joneses  Irish  Kxch.  Ca.  299.  There  0*LodHLSN,  B.,  said  (p.  302)  that  the  civil  hill  act, 
2  G.  I,  c.  11.  (Irish  trantferredxhe  sheriff^B  liability  in  debt  to  the  plaintiff.  But  the  judgment 
31  Pehhbfather,  B.,  which  appears  to  be  that  of  the  whole  Court,  afterwards  treats  the  case 
AS  identical  with  that  of  the  execution  creditor  under  the  Irish  stat.  9  Ann.  c.  8,  s.  1,  which 
iobsttntially  corresponds  with  the  English  stat.,  8  Ann.  c.  14,  8.  4. 

Kb:  See  Gretn  v.  Autiin,  3  Campb.  260. 


231  Cocker  v.  Musgrove.   T.  T.  1846. 

levy  is  effected  only  by  the  Bale  of  goods  applicable  to  the  plaintiff's 
writ ;  Dretoe  v.  Latnsony  11  A.  &  E.  529 ;  Stubbs  v.  Lainiam^  1 M.  &  W. 
728  ;  S.  C.  Tyrwh.  &  G.  1000.  Those  cases  show  that  the  traverse  in 
the  second  plea  raises  the  question,  whether  the  proceeds  here  are  appli- 
*2321  ^^^^  ^^  ^^^  plaintiff's  writ :  and  Wintle  v.  *Freemanj  11  A.  &  E. 
^  539,  and  Heenan  v.  UvanSy  3  M.  &  6.  398,  are  direct  decisions  to 
the  same  effect.  There  was,  therefore,  a  misdirection  if  the  proceeds 
here  were  not  applicable  to  the  plaintiff's  writ ;  and  that  depends  on 
Stat.  8  Ann.  c.  14,  s.  1.  The  object  of  that  statute  was  to  preserve  to 
the  landlord  his  remedy  by  distress;  and,  therefore,  the  goods  are 
not  to  be  taken  out  of  his  power ;  per  Pratt,  C.  J.,  in  Henehett  v, 
Kimpson^  2  Wils.  140 ;  argument  of  counsel  in  Palgrave  v.  Windham^ 

1  Str.  212,  213 :  and  this  general  view  is  illustrated  by  the  provision  of 
Stat.  7  &  8  Vict.  c.  96,  s.  67.     [  WaUon  referred  to  Peacock  v.  Purvis^ 

2  Br.  &  B.  362.]  Whether  under  stat.  8  Ann.  c.  14,  s.  1,  the  sheriff 
could  seize  at  all  it  is  not  necessary  now  to  decide :  at  any  rate  he  could 
not  levy ;  for  there  must  be  a  taking  in  order  to  levy,  and  the  taking  is  for-, 
bidden.  In  Calvert  v.  Joliffe  the  judges  treated  the  statute  as  requiring,  in 
strictness,  payment  of  rent  before  the  removal ;  and  they  considered  that 
the  practice  of  selling  the  goods  and  paying  the  landlord  out  of  the  proceeds 
was  only  matter  of  convenience.  The  language  of  the  Court  in  Hencheft 
V.  Kimpaon  points  to  the  same  result.  Parks,  B.,  in  Biseley  v.  Ryh*^ 
11  M.  &  W.  16,  21,  holds  the  taking  in  the  statute  to  mean  *'  a  substan- 
tial taking  for  the  Satisfaction  of  the  debt,  that  is,  by  the  removal  an«l 
sale  of  the  goods,  without  payment  of  the  rent."  The  sheriff  is  not 
bound  to  take  on  himself  the  risk  of  the  goods  not  realizing  the  amount 
of  the  rent :  and,  if  he  sells  at  all  and  the  rent  is  not  paid,  he  is  clearly 
liable  to  an  action.  He  has  here  returned  the  facts,  which  are  not  denied 
*2831   ^^  ^^^  plaintiff,  ^except  as  to  his  allegation  that  there  were  no 

goods  from  which  he  could  levy.  The  plaintiff  could  not  have 
compelled  a  sale  by  venditioni  exponas^  under  these  circumstances.  A 
return  similar  to  the  present  appears  in  Stuart  v.  Whitaker^  2  C.  &  P. 
100 :  but  probably  such  a  return  is  not  common,  since  it  will  seldom 
happen  that  no  one  will  venture  to  pay  the  year's  rent.  In  Rotherey  v. 
Wood^  Lord  Ellenborough  said :  ^^In  future  it  will  be  better  for  land- 
lords to  have  their  rent  before  they  suffer  their  tepant's  goods  to  be  sold 
in  execution."  The  landlord  cannot  sell  his  distress  for  five  days  :  the 
sheriff  may  sell  as  soon  as  he  has  seized :  the  statute,  to  prevent  collu> 
sion,  enables  the  execution  creditor  to  take  upon  himself  the  payment 
of  the  rent,  and  then  call  upon  the  sheriff  to  proceed,  and  levy  sufficient 
to  repay  him  the  amount  of  the  rent  as  well  as  the  sum  receivable  on  his 
writ.  The  mere  knowledge  by  the  sheriff  that  rent  is  due  to  the  land- 
lord is  enough  to  stop  his  power  to  sell,  without  express  notice ;  Andrews 
V.  Dixon,  3  B.  &  Aid.  645.  It  may  possibly  be  that  the  sheriff  may 
contract  for  the  sale  of  the  goods,  and  yet  not  be  liable  to  the  landloid 
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ontfl  the  removal ;  SmaUman  v.  Pollard^  6  Man.  &  G.  1001,  overruling 
We9t  V.  Hedgt%^  Barnes,  211,  as  reported  in  Barnes :  but  the  levy,  in 
its  full  sense,  cannot  be  effectuated  before  the  rent  is  paid.  Sect.  3  of 
Stat.  8  Ann.  c.  14,  prevents  the  landlord  from  distraining  goods  hiyiid 
fide  sold.  [CoLERiDGB,  J.  May  not  that  mean  a  common  sale  between 
vendor  and  vendee  ?(a)]  The  statute  will  be  interpreted  according  to 
its  plain  grammatical  sense,  in  accordance  with  the  ^general  prin-  rn^noi 
ciple  recognised  by  the  Court  of  Exchequer  in  Smith  v.  Bell^  10 
M.  &  W.  378,  889.  Cur.  adv.  vult. 

Lord  Dbnman,  0.  J.,  in  this  term  (June  9th),  delivered  the  judgment 
of  the  Court. 

This  was  an  action  against  the  sheriff  of  Middlesex  for  not  levying 
under  a  writ  of  fieri  facias.  The  declaration  stated  that  there  were 
goods  out  of  which  the  defendants  might  and  ought  to  have  levied.  One 
of  the  pleas  traversed  that  allegation.  The  facts  were  that  five  execu- 
tions had  come  into  the  sheriff's  hands;  that  there  was  rent  in  arrear 
from  the  execution  debtor,  of  which  the  several  plaintiffs  had  notice ; 
but  no  one  of  them  chose  to  pay  the  rent.  The  sheriff  returned  those 
facts.  The  jury  found  that  there  were  goods  sufiicient  to  pay  the  rent 
and  the  executions ;  and  a  verdict  was  found  for  the  plaintiff  under  the 
Erection  of  the  learned  Judge. 

The  defendants  now  contend  that,  upon  the  true  construction  of  stat. 
8  Ann.  c.  14,  they  were  not  bound,  nor  even  at  liberty,  to  sell  the  goods, 
until  the  rent  was  paid  by  one  of  the  execution  creditors. 

The  practice  undoubtedly  has  been  very  general  for  the  sheriff  to 
sell  in  such  cases,  and  out  of  the  proceeds  to  satisfy  the  landlord  in  the 
first  instance :  and,  if  he  does  so  sell,  he  is  liable  to  an  action  if  he  does 
not  pay  the  landlord.  Many  cases  show  this,  to  which  it  is  not  necessary 
to  refer.  Some  will  be  found  in  Wintle  v.  Freeman^  11  A.  &  E.  539, 
and  the  statute  still  more  discussed  in  Risely  v.  i2y/e,  11  M.  &  W.  16. 
In  the  latter  case,  p.  20,  Parke,  B.,  says,  *^^  Construing  the  act  r^ng^ 
as  it  has  hitherto  been  construed,  it  means,  that  the  sheriff  is  not  ^ 
to  remove  the^goods  unless  the  rent  has  been  first  paid  by  somebody ;  if 
he  does,  he  is  liable  to  an  action  at  the  suit  of  the  landlord.*'  The  sheriff 
is  not  called  upon  by  law  to  advance  money  to  pay  the  rent ;  it  is  plain 
that  such  advance  must  be  made  by  the  execution  creditor ;  and,  if  4e 
neglects  to  make  it,  after  notice  of  the  rent  being  due  at  all  events  (and 
it  is  not  necessary  now  to  say  whether  notice  be  requisite),  the  sheriff 
cannot  be  called  upon  to  sell  the  goods,  let  their  value  be  what  it  will. 
Tntil  the  rent  be  paid,  there  are  no  goods  out  of  which  the  sheriff  is 
bound  to  levy,  that  is,  which  he  is  bound  to  sell. 

We  are,  therefore,  of  opinion  that  the  rule  for  a  new  trial  in  this  case 
must  be  made  absoltite.  Rule  ab8olttte.(&) 

(a)  It  tppeara  to  be  s  qotiification  of  the  entctment  in  sect.  2. 
(6  See  Stat.  9  &  10  Vict.  e.  99,  s.  107. 
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The  QUEEN  v.  SANDERS  and  Others.     June  4. 

On  indictment  for  keeping  a  disorderly  house,  the  power  of  the  Court  to  grant  a  certiorari  at 
the  defendants'  instance  is  taken  away  by  stat.  25  G.  2,  c.  36,  s.  10,  whether  the  prosecution 
be  instituted  according  to  sects.  5  and  6  of  that  act,  or  in  the  ordinary  course. 

An  indictment  was  preferred  at  the  Middlesex  February  sessions, 
1846,  by  a  private  individual  against  the  defendants  for  keeping  a  common 
gaming  house  ;  and  a  true  bill  was  found.  The  defendants,  having  given 
recognizances  to  try  at  the  March  sessions,  obtained  a  certiorari,  in 
vacation,  to  remove  the  indictment.  The  prosecutor  took  out  a  summons  to 
*'2^6T  show  cause,  before  Cressw^ll,  J.,  at  chambers,  why  the  *certiorari 
-'  should  not  be  quashed,  as  having  issued  in  contravention  of  stat. 
25  G.  2,  c.  36,  8. 10,  and  why  a  procedendo  should  not  issue.  Reference 
being  made,  on  the  hearing,  to  a  case  of  Regina  v.  Richardson  and 
Fletcher  (after  mentioned),  the  learned  Judge  adjourned  the  summons,  in 
order  that  the  opinion  of  this  Court  might  be  taken  upon  the  application. 
In  last  Easter  term  the  prosecutor  obtained  in  this  Court  a  rule  to  show 
cause  why  the  writ  should  not  be  quashed. 

The  affidavits  in  opposition  to  the  rule  stated  that  in  December, 
1844,  one  Moses  Jacobs  preferred  an  indictment  against  Thomas 
Richardson  and  Mary  Ann  Fletcher,  at  the  Middlesex  sessions,  for 
keeping  a  common  bawdy  house ;  that,  in  January,  1846,  Patteson,  J., 
on  summons,  granted  a  certiorari  at  the  instance  of  the  defendants  to 
remove  the  indictment  into  this  Court ;  and  that,  afterwards,  on  summons 
to  show  cause  why  the  certiorari  should  not  be  quashed  as  contrary  to  the 
statute,  and  a  procedendo  issue,  the  learned  Judge  dismissed  the  summons, 
being  of  opinion  that  sect.  10  applied  only  to  indictments  preferred  under 
sect.  5  of  the  same  statute. 

Jervts  and  Willes  now  showed  cause.  Sect.  5  of  stat.  25  6.  2,  c.  36, 
for  the  purpose  of  encouraging  prosecutions  against  keepers  of  disorderly 
houses,  gbliges  the  constable  of  any  parish,  on  notice  of  such  house  given  by 
any  two  inhabitants  paying  scot  and  bearing  lot,  to  go  before  a  justice,  and 
there  enter  into  recognizance  to  prosecute  at  the  next  sessions  or  assizes,  the 
two  inhabitants  making  oath  before  the  justice  that  they  believe  the  con- 
tents of  the  notice  to  be  true,  and  being  bound  in  recognizance  to  give 
♦9^71  ™**®"^^  evidence.  Sect.  10  *enacts :  "  That  no  indictment  which 
shall  at  any  time  after  the  said  1st  day  of  June,"  (1752)  "be 
preferred  against  any  person  for  keeping  a  bawdy  house,  gaming  house  or 
other  disorderly  house,  shall  be  removed  by  any  writ  of  certiorari  into 
any  other  court ;  but  such  indictment  shall  be  heard,  tried  and  finally 
determined,  at  the  same  general  or  quarter  sessions  or  assizes,  where 
such  indictment  shall  have  been  preferred  (unless  the  Court  shall  think 
proper,  upon  cause  shown,  to  adjourn  the  same),  any  such  writ  or  allow- 
ance thereof  notwithstanding.''  But  the  words  "  no  indictment'*  there 
must  mean  no  indictment  under  sect.  5,  and  must  be  read  "no  such 
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indictment;"  the  rather,  as  the  clause  immediately  preceding  relates 
expressly  to  any  "such"  prosecution,  clearly  referring  to  those  under 
sect.  5.  If  sect.  10  were  construed  without  limit,  every  indictment 
found  for  keeping  a  disorderly  house  or  gaming  house  would  be  triabUt 
at  the  same  sessions  or  assizes,  notwithstanding  any  right  of  traverse, 
however  late  the  bill  might  come  in.  Sect.  6  provides  that,  when  the 
constable  has  entered  into  recognizance,  the  party  accused  shall  be  bound 
oyer  to  appear  and  answer  at  the  next  sessions  or  assizes :  the  enactment 
of  sect  10,  that  the  indictment  shall  be  finally  determined  at  the  same 
sessions  or  assizes,  is  reasonable  on  the  supposition  that  the  defendant 
has  been  so  bound  over,  but  absurd  if  extended  to  cases  within  the 
ordinary  practice,  where  a  bill  may  be  preferred  without  any  previous 
notice  to  the  defendant.  The  decision  of  Patteson,  J.,  in  Regina  v. 
Richard%<my  is  therefore  well  founded.  Rex  v.  FoXy  5  Dowl.  P.  C.  242, 
was  cited  in  moving  for  this  rule ;  but  it  *does  not  appear  that  the  r«oo<^ 
indictment  there  was  not  preferred  under  sect.  5  of  the  statute :  ^ 
and  it  was  admitted  to  be  the  practice  understood  at  the  Grown  Office  that 
indictments  for  keeping  gaming  houses  might  be  removed  at  the  instance 
of  the  prosecutor ;  which,  however,  would  have  been  incorrect  if  sect.  10 
had  borne  the  strict  construction  now  insisted  upon.  The  principle  of 
annexing  to  unqualified  words  in  a  statute  the  qualification  which  reason 
and  the  obvious  intent  require  has  Iteen  often  recognized :  among  other 
instances  are  Jonea  v.  Smith,  (a)  and  Vallance  v.  Siddel,  6  A.  &  E.  932,  in 
which  latter  case  it  was  suggested  that  the  words  ^^  any  bill  of  exchange 
or  promissory  note,"  in  stat.  3  &  4  W.  4,  c.  98,  s.  7,  must  mean  any  "  such" 
bUI,  &c. ;  and  Lord  Denman,  C.  J.,  said:  '^Probably  some  restric- 
tion will  be  found  inevitable  when  they  require  to  be  applied  in  a  court 
of  justice."  This  Court  ought  not  to  be  ousted  of  its  control,  especiallj^ 
oyer  prosecutions  of  the  present  description,  without  a  clear  expression 
of  that  intent  by  the  legislature.  The  object  of  the  statute  was  that, 
while  the  suppression  of  disorderly  houses  was  insured,  prosecutions  by 
improper  persons  might  be  discouraged :  and  all  the  enactments  must 
be  read  with  a  reference  to  these  purposes. 

Sir  F.  Kelly^  Solicitor  General,  and  Crompton,  control.  Statute^ 
must  be  construed  literally,^  unless  that  construction  leads  to  some  pal 
pable  absurdity  or  inconvenience.  Sect.  10  of  stat.  25  G.  2,  c.  36,  is 
wholly  *unqualified.  Sects.  5  and  6  make  a  special  provision  for  r#9oq 
prosecuting  keepers  of  disorderly  houses  at  the  instance  of  two 
parishioners ;  and  sect.  9  clearly  refers  to  sect.  5 ;  but  the  reference 
there  is  express,  and  the  word  '^  such"  is  used.  And  there  are  parts 
of  the  statute,  as  sect.  2,  which  relate  to  the  punishing  of  this  kind 
of  offence  in  other  modes  than  that  given  by  sect.  5.  Sect.  8  cannot 
have  been  meant  to  bear  a  construction  limited  by  sect.  5.  [Patteson, 
J     I  believe  it  has  been  acted  upon  as  applying  generally.]    As  to  the 

ifl)  6  Dowl.  p.  C^  557.  was  cited  :  see  S.  C.  more  fully,  in  3  M.  &  W.  526. 
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difficulty,  under  sect.  10,  from  want  of  notice  to  the  defendant  in  a>t 
ordinary  prosecution,  that  clause  enacts  only  that  the  indictment  shall 
be  tried  at  the  next  sessions  or  assizes,  ^^  unless  the  Court  shall  think 
proper,  upon  cause  shown,  to  adjourn  the  same."  In  a  case  of  hardship 
this  would  of  course  be  done.  [Pattbson,  J.  It  is  to  be  on  cause 
shown :  if  the  bill  is  preferred  in  the  ordinary  course,  the  party  charged 
may  not  have  the  notice  which  would  enable  him  to  show  cause.]  He 
could  not  be  tried  in  his  absence.  The  provision  for  trying  at  the  same 
sessions  or  assizes  must  proceed  on  the  supposition  that  both  parties  are 
before  the  Court ;  and  that  either  the  defendant  or  the  prosecutor  may 
show  cause  if  there  has  not  been  time  to  prepare  for  immediate  trial. 
There  is,  then,  no  absurdity  or  inconvenience  in  giving  a  literal 
meaning  to  the  words  ^'  no  indictment'*  in  sect.  10.  The  decision  in 
Regina  v.  Richardson  was  only  a  ruling  on  summons.  The  granting  of 
a  certiorari  at  chambers  is  merely  ex  parte.  [Patteson,  J.  I  granted  it 
so  in  Regina  v.  Richardson;  but  then,  on  the  application  for  a  procedendo, 
the  defendants  persuaded  me,  whether  rightly  or  not  I  do  not  know, 
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that  a  procedendo  ought  not  to  issue.     The  *books  of  criminal 


practice  all  lay  down  that  in  prosecutions 'of  this  kind  certiorari 
at  the  instance  of  the  Crown  is  not  taken  away.(a)]  Those  books,  and 
Rex  V.  DavieSy  5  T.  R.  626,  usually  cited  on  the  point,  show  that  that 
impression  has  prevailed  in  favour  W  the  Crown.  Rex  v.  Fox,  6  Dowl. 
P.  C.  242,  b  a  decisive  authority  against  the  certiorari  at  the  instance 
of  defendants  in  general,  unless  it  be  assumed  (for  which  there  is  no 
ground)  that  the  prosecution  there  was  instituted  under  sect.  5  of  the 
statute.  [Patteson,  J.  After  all,  the  indictment  in  cases  under  this 
statute  is  at  common  law,  though  the  proceedings  are  regulated  by  the 
act.]  The  policy  of  the  statute  was  to  put  down  disorderly  houses  by 
facilitating  and  expediting  prosecutions  :  taking  away  certiorari  contri- 
butes to  this  end ;  and  there  is  no  ground  for  supposing  a  limit  to  this, 
more  than  to  the  other  regulations  having  a  like  object.  [Patteson,  J. 
Probably  the  latter  part  of  sect.  10  was  added  by  an  oversight,  the 
framer  not  considering  that  a  defendant  might  be  brought  before  the 
Court  in  the  ordinary  course,  and  without  being  first  bound  over.]  Giv- 
ing a  rational  construction  to  the  words  '^  upon  cause  shown,"  no  reasoli- 
able  doubt  can  be  raised  on  the  language  of  that  clause.  [^Orompton 
was  stopped  by  the  Court.] 

Lord  DsNMAN,  C.  J.     We  are  of  that  opinion,  and  think  the  rule 
must  be  absolute. 

9  Pattbson,  J.     I  was  persuaded  to  refuse  the  procedendo  in  Regina 

•2411   ^'  ^^^^^^^^  ^7 1^®  words  in  the  •latter  part  of  sect.  10.    I  sup- 

^  pose  the  person  who  drew  that  clause  forgot  that  an  indictment 

might  be  preferred  without  puttmg  the  defendant  under  recognizMioe, 

fa)  See  1  Chitt.  Crim.  L.,  877.  2d  ed. ;  Archb.  Pract.  Cr.  Off.  156;  Archb.  Crim.  PL  636, 
10th  ed. :  Corner*!  Practice  of  the  Crown  Side,  &c.,  p.  51.  , 
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or  any  of  the  other  formalities  required  by  sects.  5  and  6.  It  shows 
the  carelessness  with  which  these  things  are  done.  Bat  the  general 
object  of  the  statate,  to  prevent  delay  and  dijfficulty  in  prosecutions  of 
this  kind,  is  clear. 

Williams,  J.,  concurred.  Rule  absolute. 


The  QUEEN  v.  The  Inhabitants  of  the  Parish  of  ST.  MARTIN, 
NEWSARUM.    June  6. 

A  pauper  gained  a  settlement  in  pariah  J.  Afterwards,  by  act  of  parliament,  J.  was  united, 
for  all  but  ecclesiastical  purposes, with  parish  B.,  by  the  title  of  *'  The  United  Parishes  of  J. 
and  B." 

ffdd,  that  the  pauper  was  settled  in  the  united  parishes. 

Os  appeal  against  an  order  of  two  justices,  whereby  Mary  Ann  Escott, 
widow,  and  her  five  children,  were  removed  from  the  parish  of  St.  Martin, 
in  the  city  and  borough  of  New  Sarum,  to  "  the  parish  of  Glastonbury," 
in  Somersetshire,  the  sessions  (Michaelmas,  1845)  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

Previously  to  the  year  1884,  and  up  to  that  period,  the  town  of  Glas- 
tonbury in  the  county  of  Somerset  consisted  of  two  distinct  parishes^ 
each  maintaining  its  own  poor,  and  known  respectively  as  the  parishes 
of  St.  John  the  Baptist  and  St.  Benedict.  On  22d  May  in  that  year, 
Btnt.  4  &  6  W.  4,  c.  xxiii(a)  was  passed,  for  uniting  *the  two  rmoAo 
parishes  into  one  parish  for  all  purposes  whatsoever  (except  eccle- 
siastical  matters),  and  that  they  should  thenceforth  be  called,  known  and 
distinguished  by  the  name  of  The  United  parishes  of  St.  John  the  Bap- 
tist and  St.  Benedict  in  the  town  of  Glastonbury,  in  the  county  of  Somerset. 
The  pauper,  Mary  Ann  Escott,  is  an  illegitimate  child,  and  was  born  in 
February,  1813,  in  the  parish  of  St.  John  the  Baptist,  Glastonbury.  On 
8th  June,  1830,  she  married  her  late  husband,  John  Escott,  whose 
legal  settlement  at  the  time  of  his  death,  which  happened  on  the  18th 
January  last,  was  ^unknown.  The  pauper  and  her  children  having 
become  chargeable  to  the  parish  of  St.  Martin,  in  which  he  resided,  an 
order,  dated  25th  June,  1845,  was  made  by  the  borough  justices  for 
their  removal  to  the  parish  of  St.  John  the  Baptist,  Glastonbury,  against 
which  order  an  appeal  was  entered,  and  came  on  for  hearing  at  the 
borough  sessions  in  October  lastj  when  the  above  facts  were  admitted. 
The  appellants,  however,  contended  that,  on  the  passing  of  the  above 
mentioned  act  of  parliament,  the  said  parishes  of  St.  John  and  St.  Bene- 
dict became,  and  were  thenceforth,  united  into  one  parish,  and  that 
therefore  the  settlement  of  the  pauper,  acquired  by  her  by  birth  in  the 
parish  of  St.  John,  Glastonbury,  prior  to  the  passing  of  that  act,  was 
lost  and  destroyed,  and  that  in  point  of  fact  there  was  not,  at  the  time 

iay  Local  and  personal,  public :  "for  uniting  into  one  parish  the  parishes  of  St.  John  the 
Baptist  and  St.  Benedict  in  the  town  of  Glastonbury  in  the  county  of  Somerset.*' 
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of  making  the  said  order  of  removal,  any  such  parish  as  the  parish  of 
St.  John  the  Baptist,  Glastonbury.  The  appellants  having  consented  to 
waive  all  formal  objections  to  the  order  of  removal,  it  was  agreed  that 
the  same  should  be  quashed,  subject  to  a  special  case  for  the  opinion  of 
the  Court  of  Queen's  Bench. 

#040-1  If  the  Court  should  think  that,  by  the  operation  of  *stat.  4  &  5 
-■  W.  4,  c.  xxiii.,  above  cited,  the  settlement  of  the  pauper,  acquired 
previously  to  the  passing  of  that  act,  was  lost  and  destroyed,  so  as  to 
prevent  her  being  removable  either  to  the  parish  of  St.  John  the  Baptist 
or  to  The  United  parishes  of  St.  John  the  Baptist  and  St.  Benedict  in 
the  town  of  Glastonbury,  then  the  order  of  sessions  was  to  be  affirmed : 
if  otherwise,  then  the  order  of  sessions  to  be  quashed,  and  the  order  of 
removal  to  be  affirmed. 

Kinglake^  Serjt.,  and  F.  V.  Lee^  in  support  of  the  order  of  sessions.(a) 
The  respondents,  to  maintain  the  order  of  removal,  must  show,  either 
that  the  pauper  can  be  removed  to  the  united  "  parish  of  Glastonbury," 
according  to  its  designation  in  the  order  of  removal,  or  that  a  pauper 
settled  in  the  parish  of  St.  John  before  the  incorporating  act  can  be 
removed,  notwithstanding  that  act,  to  the  parish  of  St.  John.  The  latter 
is  impossible,  the  parish  no  longer  existing  except  for  ecclesiastical  pur- 
poses, and  being,  accordingly,  not  named  in  the  order.  The  former 
would  be  a  removal  to  a  different  parish  from  that  in  which  the  settle- 
ment was  obtained.  The  true  solution  of  the  difficulty  is  that,  when  the 
act  passed,  settlements  obtained  antecedently  in  either  parish  were 
destroyed,  the  act  being  prospective  only,  and  the  result  would  be  the 
same  as  where  a  place  formerly  extraparochial  wa«  made  a  township  ; 
Rex  V.  Oakmerey  5  B.  &  Aid.  775 ;  and  as  where  a  "  parish"  was  divided, 
after  a  pauper's  birth,  into  several  townships ;  Regina  v.  Ttptofiy  3  Q. 

•2441  ^^^'  ^"  *^*^  ^^^^  ^*^^  ^*  ^*^  ^^^^  *^^^  *  •settlement  by  birth 
in  the  workhouse  of  the  original  parish  was  lost  altogether :  and 
the  ruling  was  adhered  to  in  Regina  v.  Hunningtonj  6  Q.  B.  2TS.  Rex 
V.  Saighton-on-the-Ifill,  2  B.  &  Aid.  162,  is  anothei'  instance  of  a  settle- 
ment being  extinguished  by  the  destruction  of  the  separate  parochiality 
in  respect  of  the  maintenance  of  paupers.  In  Rex  v.  Oswestri/j  6  M.  & 
S.  461,(6)  the  decision,  that  a  hundred,  which  was  liable  by  prescription 
to  the  repair  of  bridges,  continued  so,  notwithstanding  the  annexation 
to  it  of  a  township  within  time  of  legal  memory,  went  upon  the  express 
words  of  the  annexing  statute. 

Crowder  (with  whom  was  Slade\  contrd..  The  cases  establish  that, 
where  a  district  maintaining  its  own  poor  is  divided  into  districts,  each 
thenceforward  maintaining  its  own  poor  separately,  no  one  of  such 
separate  districts  is  chargeable  in  respect  of  a  settlement  in  the  original 
undivided  district.     Such  aie  the  cases  arising  out  of  the  mandamus  in 

(o)  The  argument  in  support  of  the  order  of  sessiona  was  heard  on  June  3d  in  this  term,  and 
18  reported  by  H.  Merivalc,  Esq. 
Ih)  See  Uegina  v.  iVew  Samm,  7  Q.  B.  941. 
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the  c&ae  of  the  parish  of  Hales-Owen  ;(a)  Regina  v.  TiftoUy  3  Q.  B. 
215 ;  Regina  v,  ffunnington,  and  the  similar  case  of  Regina  v.  Acton, 
8  Q.  B.  108.  In  such  a  case,  to  charge  any  one  district  would  be  mani- 
festly unjust.  Rex  v.  Oakmere  shows  only  that  a  district  which  becomes 
liable  to  maintain  its  own  poor  does  not  therefore  become  chargeable  in 
respect  of  any  by-gone  facts  which  would,  before  the  change,  have  created 
a  settlement.  5ea;  v. /Sa^Atow-ow-fAe-^t/Z,  is  *inapplicable :  there  r#245 
a  settlement  became  unavailing,  because  the  place  had  no  longer 
any  capability  of  maintaining  the  poor,  no  buildings  except  public  ones 
remaining:  and  this,  it  was  held,  did  not  revive  an  earlier  settlement 
which  had  been  extinguished  by  the  later  one.  The  present  is  the  case, 
not  of  a  separation  by  mandamus,  but  of  the  union  of  two  parishes  by 
act  of  parliament,  which  probably  was  obtained  at  the  joint  instance  of 
the  two.  The  whole  new  parish  properly  assumes  the  burthens  before 
incumbent  on  either  of  the  constituent  old  parishes ;  that  is  very  different 
from  selecting  one  portion  as  liable  to  a  burthen  previously  incumbent 
on  the  whole.  Here  the  parish  officers  of  the  whole  are  parish  officers 
for  each  part ;  though  the  converse  would  not  be  true.  (He  was  then 
stopped  by  the  Court.) 

Lord  Denman,  C.  J.  The  result  of  the  cases  arising  upon  the  division 
of  Hales-Owen  may  perhaps  be  regretted ;  but  we  had  not  the  power  to 
create  a  settlement  by  relation.  This  is  a  case  of  another  kind.  The 
pauper  is  settled  in  one  of  two  parishes,  which  are  afterwards  united  by 
statute  into  one,  for  all  except  ecclesiastical  purposes.  The  only  question 
is,  whether  the  statute  sweeps  away  all  antecedent  settlements  in  each 
parish  by  uniting  the  two.  Such  a  result  might  indeed  be  convenient 
enough  to  the  two  parishes :  but  I  cannot  think  that  anything  of  the 
sort  was  intended  by  the  Legislature  when  it  sanctioned  the  union  which 
the  parishes  desired  to  effect.  We  must  consider  that  this  parish  is  subject 
to  all  the  vested  liabilities  of  the  two,  in  the  absence  of  any  direct  enact- 
ment to  the  contrary.  I  think,  therefore,  that  there  is  now  a  settlement 
in  the  'united  parish,  in  respect  of  the  old  settlement  in  one  of  the  r*94g 
constituent  parishes.  *- 

Patteson,  J.  I  am  of  the  same  opinion.  I  feel  no  difficulty  as  to 
the  cases  relied  upon  in  support  of  the  order  of  sessions.  In  those  cases 
the  Court  was,  in  fact,  asked  to  support  an  order  of  removal  to  a  parish 
in  which  the  pauper  had  never  been  settled.  In  Regina  v.  Tipton^  one 
essential  step  was  wanting ;  it  could  not  be  shown  that  the  appellant 
township  had  ever  supported  its  own  poor.  In  Regina  v.  Hunnington 
there  was  the  same  difficulty ;  and  even  there  my  brother  Coleridqe, 
considering  himself  bound  by  Regina  v.  Tipton^  said  nevertheless  that, 
if  the  matter  were  open,  he  should  desire  to  hear  it  more  fully  argued : 
and  I  conceive  that  he  felt  a  doubt  as  to  the  extent  to  which  the  man- 
*lamas  affected  the  previous  liability  of  the  separate  parts.   But  undoubt- 

(«)  See  Rex  v.  The  Jtutket  of  Salop,  3  B.  &  Ad.  910 ;  JRex  v.  OWniry,  4  A.  &  E.  167. 
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edly  the  decision  of  the  Court  went  on  the  ground  that  no  settlement  hnd 
ever  been  gained  in  the  appellant  township  :  that  is  also  the  principle  of 
Rex  V.  Oakmere.  Rex  v.  0»we9try^  to  which  Mr.  Lee  refers,  is  not 
altogether  distinguishable :  there  the  hundred  was  liable  to  a  prescription ; 
a  township  was  added  .to  it,  within  the  time  of  legal  memory,  b j  act  of 
parliament :  and  it  was  contended  that  this  destroyed  the  prescription, 
inasmuch  as  the  hundred,  so  increased,  could  not  be  immemorially  liable. 
But  the  Court  held  that  the  hundred,  which  had  been  liable,  still  existed, 
and  was  liable  still.  That  seems  to  show  that  the  annexation  of  another 
*2471  P^^^^^  ^^^®  *could  make  no  difference  in  the  settlement.  This  is 
^  conformable,  too,  with  the  policy  of  stat.  4  &  6  W.  4,  c.  76,  which 
permits  the  union  of  parishes  for  the  purposes  of  settlement,  but  enacts 
that  in  such  a  case  a  settlement  in  one  of  the  parishes  shall  be  a  settle- 
ment in  the  union ;  sect.  33 :  and  so,  by  sect.  34,  parishes  may  unite  for 
the  purpose  of  raising  funds  in  common :  but  these  provisions  do  not 
interfere  with  the  right  of  other  parishes  to  remove  to  any  of  the  parishes 
of  the  Union  in  which  such  paupers  were  previously  settled.  In  the 
present  case  the  act  merely  says  that  the  two  parishes  shall  become  one, 
not  giving  them  even  a  new  name,  but  calling  them  the  united  parishes* 
It  is  clear  that  there  was  no  intention  to  destroy  rights  vested  as  against 
either  parish. 

Williams,  J.  It  would  have  been  advantageous  if  those  who  framed 
this  act  had  explained  how  the  paupers  were  to  be  provided  for.  I  think 
Mr.  Crowder  has  properly  described  the  effect  of  the  act ;  and  there  is 
no  case  against  him.  In  Rex  v.  Oakmere,  Rex  v.  Si^ighton'On-the-ffilly 
and  Regina  v.  Tipton,  there  was  no  settlement  in  any  place  as  to  which  the 
question  arose :  here  there  was  a  settlement  in  the  parish  of  St.  John 
the  Baptist,  which  has  continued,  whether  the  parish  was  united  with 
another  or  not :  for  I  can  see  no  reason  for  supposing  that  the  Legisla- 
ture, by  uniting  the  parishes,  meant  to  destroy  any  settlement  in  either, 
or  to  relieve  from  liabilities  previously  existing. 

Order  of  sessions  quashed. 


^^  •The  QUEEN  v.  The  Inhabitants  of  WALBOTTLE. 

-■  June  6. 

I'aiiper  executed  a  pit  bond,  by  which  he  and  othera  were  hired  from  5th  April,  1826,  to  5th 
April,  1827,  to  hew,  work,  &c.,  coals  in  a  colliery,  and  to  do  such  other  work  as  might  be 
necessary  for  the  colliery,  and  be  required  by  the  owners,  at  the  prices,  and  on  the  terms* 
conditions,  &c.,  aAer  mentioned.  By  clause  2  the  owners  were  to  allow  the  workmen 
during  the  whole  period  of  the  hiring  so  much  work  as  would  amount  ro  28«.  a  fortnight,  hut 
might  if  they  deemed  it  expedient  at  any  time  to  work  only  nine  days  in  a  fortnight,  loythm 
pita  off  work  for  the  other  days,  allowing  the  men  to  earn  28a.  each  in  the  nine  days;  and,  by 
clause  6,  the  owners  might  lay  the  pita  off  work  for  ten  working  days  at  Christmas,  but  the 
men  were  neyertheless  to  continue^  during  atteh  time  and  all  other  timea  that  the  pita  ahotdd 
he  laid  off  work,  the  aervanta  of  the  ownera,  and  liable  to  be  employed  by  them  in  such  work 
18  they  should  see  fit.  There  was  also,  in  clause  7,  provision  for  a  payment  to  the  men,  if 
by  accident  to  the  engine,  or  other  cause,  a  pit  should  be  rendered  unfit  for  working.    Clause 
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8  provided  that  the  men,  unlen  prevented  by  sickness,  &c.,  should  do  a  full  day^t  vork  on 
every  working  day  and  not  leave  their  work  until  tueh  day's  work  was  finished,  to  the  extent 
of  each  man's  ability,  under  certain  penalties  in  case  of  default :  and  that  the  owners  should 
be  at  liberty  to  require  work  from  the  men  on  the  pay  Saturdays  as  well  as  on  every  of  the 
week  days.  By  other  clauses  the  dwelling  houses  provided  for  the  men  were  to  form  part 
of  their  wages,  and  to  be  delivered  up  on  expiration,  &c.,  of  the  hiring ;  and  the  occupier  of 
such  house  was  to  keep  the  glass  of  the  windows  in  repair :  and  none  of  the  parties  hired 
was  to  keep  any  galloway,  ass,  or  dog. 
Hfid  an  exceptive  hiring,  no  control  being  reserved  to  the  employers  after  performance  of  h 
fall  day*8  work ;  and,  it  being  found,  in  a  case  stated  by  the  sessions,  that  the  stipulation  for 
continuance  of  service  when  the  pits  should  be  laid  of  work  applied  only  to  the  specific 
occasions  mentioned  in  clauses  6  &  7,  and  not  to  the  cessation  after  performance  of  a  full 
day's  work  under  clause  8. 

On  appeal  against  an  order  of  Justices  removing  John  Walker  from 
the  township  of  High  Callerton,  in  the  parish  of  Ponteland  in  North- 
nmberland,  to  the  township  of  Walbottle,  in  the  parish  of  Newborn,  in 
the  same  county,  the  sessions  confirmed  the  order,  subject  to  the  opi* 
nion  of  this  Court  on  a  special  case,  the  material  parts  of  which  were 
as  follows. 

The  respondents  at  the  trial  relied  upon  a  settlement  "  by  hiring  and 
service  under  an  agreement  usually  called  a  pit  bond,  and  containing, 
amongst  others,  the  following  provisions : 

'^Memorandum  of  agreement,  made  the  25th  day  of  March,  A.  D. 
1826,  between  Joseph  Lamb,  William  Potter  and  John  C.  Jobling,  Esqrs., 
owners  of  Walbottle  colliery  ♦of  the  one  part,  and  the  several  p^^  .q 
other  persons,  whose  names  or  marks  are  hereunto  subscribed,  of  '- 
the  other  part.  The  said  owners  do  hereby  retain  and  hire  the  said 
several  other  parties  hereto  from  the  Sth  day  of  April  next  ensuing  until 
the  5th  day  which  will  be  in  the  year  1827,  to  hew,  work,  fill,  drive 
and  put  coals  and  to  do  such  other  work  as  may  be  necessary  for  carry- 
ing on  the  said  colliery,  and  as  they  shall  be  required  or  directed  to  do 
by  the  said  owners,  their  executors,  administrators  or  assigns,  or  their 
viewer  or  agents,  at  the  respective  rates  and  prices,  aiul  on  the  terms, 
conditions  and  stipulations,  and  subject  to  ^nd  under  the  penalties  and 
forfeitures,  hereinafter  specified  and  declared." 

"Second.  The  hewers  are  to  be  allowed  during  the  whole  period  of 
their  hiring,  save  for  one  fortnight  at  Christmas,  and  in  case  of  accident 
as  provided  for  by  the  seventh  condition,  not  less  work  than  will  yield  to 
them,  at  the  aforementioned  rates,  the  sum  of  28«.  in  each  fortnight : 
but,  if  at  any  time  the  said  owners  shall  deem  it  expedient  for  the  said 
hereby  hired  parties  to  work  no  more  than  nine  days  in  a  fortnight, 
the  said  owners  are  hereby  empowered  to  lay  the  pits  off  work  for  the 
other  days,  allowing  the  hewers  to  earn  in  such  nine  days  not  less  than 
the  aforesaid  sum  of  28«.  each." 

"  Sixth.  The  said  owners  shall  be  at  liberty  to  lay  the  pits  off  work, 
ftt  or  about  Christmas,  for  any  such  time,  not  exceeding  ten  working  days, 
as  they  may  think  proper ;  but  the  said  parties  hereby  hired  shall  never- 
theless continue  during  such  time,  and  during  all  other  times  that  the 

k2 
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pits  shall  be  laid  off  work,  the  servants  of  the  said  owners,  subject  to 
*2^01  ^^^^^  orders  and  •directions,  and  liable  to  be  employed  by  them 
in  such  work  as  they  shall  see  fit. 

^'  Seventh.  That,  if,  by  any  accident  happening  to  the  engine  of  the 
said  colliery,  or  from  any  other  cause,  a  pit  shall  be  rendered  unfit  for 
working,  and  the  said  parties  hereby  hired  shall  be  laid  idle  for  more 
than  three  successive  days,  2«.  6d.  per  day  shall  thereafter  be  paid  to 
such  of  the  said  parties  as  are  hewers,"  &c.,  (specifying  other  allowances 
to  workmen  of  other  classes) ;  "  provided  that  they  respectively  work  at 
any  other  labour  offered  them  by  the  said  owners,  their  executors,"  &;c.: 
"  and,  in  case  such  work  is  not  provided  for  them,  and  in  case  they  are 
permitted  by  the  said  owners,  their  executors,"  &c.  "to  find  employ- 
ment elsewhere,  and  that  such  employment  may  be  had,  then  the  hewers 
shall  receive,"  &c.  (specifying  reduced  allowances):  "and,  in  the  event 
of  any  of  the  said  parties  being,  with  the  permission  of  the  said  owners, 
fully  employed  in  any  other  colliery,  no  payment  whatever  shall  be  made 
to  them  during  such  employment. 

"Eighth.  That  the  said  parties  hereby  hired  shall  (except  when  pre- 
vented by  sickness  or  other  sufficient  or  unavoidable  cause)  do  and  per- 
form a  full  day's  work  on  each  and  every  working  day,  or  such  a  quantity 
of  work  as  shall  be  fairly  deemed  equal  to  a  day's  work,  and  shall  not 
leave  their  work  until  such  day's  work  or  quantity  of  work  is  fully  per- 
formed or  finished  to  the  extent  of  each  man's  ability ;  and,  in  default 
thereof,  each  of  the  said  parties  hereby  hired  and  so  making  default 
shall  for  every  such  default  forfeit  and  pay  to  the  said  owners,  their 
executors,  administrators  or  assigns,  the  sum  of  28.  6d,  And  it  is  under- 
stood and  agreed  that  the  said  owners  shall  be  at  liberty,  if  they  think 
•^511  ^^'  *'^  require  the  parties  hereby  hired  to  work  on  the  pay 
Saturdays  as  well  as  on  every  of  the  week  days." 

"  Twelfth.  None  of  the  said  hereby  hired  parties  shall  keep  either 
galloway,  ass  or  dog ;  and  each  person  to  whom  a  dwelling  house  shall 
be  provided  as  part  of  his  wages  shall  keep  in  good  repair  the  glass  in 
the  windows  thereof,  or  pay  the  said  owners  for  the  repairs  of  the  same." 

"  Fourteenth.  It  is  also  distinctly  understood  and  agreed  that  the 
dwelling  houses  provided  for  any  of  the  persons  hereby  hired  or  engaged 
are,  and  form  part  of,  the  wages  of  such  persons,  and,  on  the  expi- 
ration of  the  said  hiring,  and  in  case  any  of  them  shall  quit  or  be  legally 
discharged  from  the  employment  hereby  agreed  upon,  he  or  they  shall 
immediately  quit  such  dwelling  house  or  dwelling  houses ;  and,  in  case 
of  neglect  or  refusal,  such  owners  shall  be  at  liberty,  and  he  and  they, 
their  agents  and  servants,  are  hereby  authorized  and  empowered  to  enter 
into  and  upon  such  dwelling  houses,  and  remove  and  turn  out  of  posses- 
sion such  workman  or  workmen,  and  his  and  their  families,  furniture  and 
effects,  without  having  recourse  to  any  legal  proceedings. 

"  Provided  always,  and  it  is  hereby  declared,  that  nothing  herein  con- 
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iained  shall  extend,  or  be  construed  to  extend,  to  alter,  prejudice,  lessen 
or  otherwise  affect  the  legal  remedies  and  powers  which  by  law  belong 
to  masters  and  servants  in  their  respective  relations  to  each  other,  or  to 
magistrates  having  jurisdiction  in  case  of  dispute  or  difference  between 
them." 

This  agreement  was  signed,  among  others,  by  the  pauper,  who  was  at 
that  time  unmarried  and  without  child  or  children.  In  pursuance  of  the 
agreement,  he  entered  into  the  service  of  the  owners  of  the  said  •col- 
herj,  on  the  5th  of  April,  1826,  and  remained  with  them  the  ^ 
whole  year,  and  resided  during  all  that  time  in  the  appellant  township. 
The  men  employed  at  the  colliery,  including  the  pauper,  kept  holiday 
for  ten  days  or  a  fortnight  at  Christmas,  which  was  the  only  time  that 
the  pit  was  laid  off  work  during  the  year.  The  pitmen,  including  the 
pauper,  occasionally  worked  on  the  pay  Saturdays ;  but  this  took  place  very 
seldom.  The  pitmen  left  their  daily  work  at  different  times,  some  of 
them  working  longer  than  others.  The  expression  'Hhe  pits  shall  be 
laid  off  work'*  does  not  apply  to  the  cessation  of  work  on  working  days 
when  all  the  men  have  left  their  work,  or  to  pay  Saturdays  or  Sundays, 
but  applies  only  to  the  Christmas  holidays,  and  to  cases  like  those  men- 
tioned in  the  second  and  seventh  clauses  of  the  foregoing  bond. 

For  the  appellants,  it  was  contended  that  the  hiring  and  service  of  the 
pauper  under  the  bond  were  not  such  a  hiring  and  service  for  a  year  as 
would  confer  a  settlement.  If  the  Couf^  should  be  of  opinion  that  they 
were,  the  order  was  to  be  confirmed :  but,  if  the  Court  should  be  of 
opinion  in  favour  of  the  appellants,  then  the  order  was  to  be  quashed. 

Inffkam  in  support  of  the  order  of  sessions.  This  case  falls  within 
the  principle  of  Rex  v.  Byker^  2  B.  &  C.  114,  and  Rex  v.  St.  Helerin 
Auckland^  4  B.  &  Ad.  718.  The  relation  of  master  and  servant  continued 
throughout  the  year.  It  cannot  be  said,  as  in  Rex  v.  Gateshead,  2  6.  &  C. 
117,  note  (a),  and  in  Rex  v.  Oawpen,  5  A.  &  E.  333,  that  there  was  a  period 
daring  which  the  workman  was,  by  the  agreement,  not  to  be  under  the 
♦master's  control.  The  contract  begins  with  a  hiring  for  a  whole  r#o5Q 
year;  the  eighth  article,  which  stipulates  for  "  a  full  day's  work" 
on  every  working  day,  does  not  qualify  the  former  engagement  so  as  to 
make  it  exceptive.  In  Rex  v.  09%ett  cum  Gawthorpe,  4  B.  &  Ad.  216,{a) 
the  agreement  for  five  years  was  followed  by  a  stipulation  as  to  hours  of 
working;  butthat  was  not  held  to  exclude  the  master's  right  during  any 
part  of  the  year,  so  as  to  change  the  nature  of  the  contract.  In  no 
case,  except  that  of  menial  servants,  is  the  servant  expected  to  work  at 
all  times.  In  Rex  v.  Byker  the  hiring  was  for  a  year,  and  the  master 
stipulated  to  pay  a  certain  sum  ^'  for  every  good  and  sufficient  day's  work, 
not  exceeding  fourteen  hours."  Baylet,  J.,  delivering  the  judgment 
of  the  Court,  said :  ''  We  are  of  opinion,  that  the  time  was  only  men- 
tioned as  the  measure  of  the  wages ;  that  the  contract  does  not  impose 

(a)  See  Rtgina  v.  Holheek,  4  Q.  B.  590. 
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anj  limit  upon  ^hat  might  reasonably  be  required  by  the  master ;  and 
that  the  relation  of  master  and  servant  continued  during  the  whole 
twenty-four  hours."  Here  also  the  wages  are  measured  by  the  time  of 
working ;  no  maximum  is  stated,  as  in  Rex  v.  BykeTj  but  the  minimum  is 
a  full  day's  work ;  that  is,  as  much  as  the  extent  of  each  man's  ability 
permits  in  a  day.  The  words  do  not  impose  a  limit  on  the  rights  of  the 
employers.  Even  when  they  lay  the  pits  oif  work,  as  they  reserve 
liberty  to  do,  for  ten  days  at  a  time,  there  is  a  stipulation  (not  found  in 
Rex  v.  Byher)  that  the  parties  hired  shall  ^'  continue,"  during  such 
time,  the  servants  of  the  owners.  It  can  hardly,  then,  have  been  under* 
*2541  *^^^^^  ^^^^  ^^^7  should  cease  to  be  servants  at  the  close  of  each 
day's  work.  As  Lord  Ellbnborough  said,  in  Rex  v.  All  SamUy 
Worcestery  1  B.  &  Aid.  322  (which  was  the  case  of  a  clerk  in  an  agency 
house),  ^^  there  is  in  every  contract  of  hiring  some  implied  exception  of 
hours  for  relaxation,  food,  and  rest."  ''  The  master  here  has  a  right  to 
the  service  of  the  pauper  at  all  times,  but  he  does  not  require  his  services 
at  any  other  hours  than  those  mentioned :  there  is  not  any  exception  in 
the  contract."  In  Rex  v.  Catvpen^  where  the  hiring  was  held  exceptive, 
there  was  an  exclusion  of  pay  Saturdays  ;  and  the  same  appears  to  have 
been  the  case  in  Rex  v.  Gateshead.  Here  the  employers  expressly 
retain  a  right  to  service  on  the  pay  Saturdays.  In  Rex  v.  Birmingham, 
9  B.  &  C.  925,  which  may  be  cited  for  the  appellants,  there  was  a  direct 
stipulation  that  the  servant  was  ^  work  from  six  in  the  morning  to  seven 
in  the  evening,  and  might  then  make  as  much  overwork  as  he  chose.  That 
excluded  the  master's  control  after  seven  in  the  evening.  Rex  v.  Nor- 
ton  Bavant,  3  A.  &  E.  161,  Rex  v.  Edgmondj  3  B.  &  Aid.  107,  Rex  v. 
Fr(yme  Selwood^  1  B.  &  Ad.  207,  and  Rex  v.  Stoke-upon-Trent^  5  Q.  B. 
803,  were  cases  of  artisans  engaging  themselves  to  work  at  a  trade  for 
given  portions  of  time :  there  was  nothing  which  necessarily  established  a 
relation  of  master  and  servant  beyond  those  times.  Here  the  control 
extends  over  every  hour  during  the  twelve  months :  the  servant  has  a 
house  as  part  of  the  recompense  of  his  service  to  be  given  up  when  it 
expires,  and  in  the  meantime  to  be  partly  kept  in  repair :  and  he  is  for<- 
*2551  '^^^^^^  ^^  ^^^^  certain  animals.  *The  terms  of  the  employment, 
therefore,  continue  binding,  even  when  he  is  at  home ;  and  the 
employers  are  bound  by  them  at  that  time,  as  well  as  during  the  hours 
of  work.  The  case,  therefore,  is  governed  by  the  same  principle  as  Rex 
Y.  Ossett  eum  Qawthorpe,  there  is  a  contract  for  an  entire  year:  and  the 
particular  terms  which  follow  regulate  the  performance,  but  create  no 
exception. 

Knowles  and  Granger^  contrd..  This  case  is  undistinguishable  froni 
Rex  V.  Gatesheady  2  B.  &  C.  117,  note  (a).  There  (as  the  decision  is 
explained  by  Denman,  C.  J.,  in  Rex  v.  St.  Helens  Auckland^  4  B.  &  Ad. 
724),  the  pauper  had  not  stipulated  to  be  under  the  master's  control  for 
the  whole  year,  because  he  was  exempt  from  that  control  on  every  work- 
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ing  day  as  soon  ae  he  had  done  the  frill  day's  work.  Here  the  eighth 
daose  is,  in  all  material  respects,  similar  to  the  stipulation  in  that  case 
as  to  work  on  working  days.  After  the  full  dity's  work  had  been  com- 
pleted the  master  could  not,  by  application  to  a  magistrate,  compel  the 
workman  to  do  more  or  pay  a  forfeit.  Although,  therefore,  the  contract 
appears  in  the  outset  to  be  for  a  year,  yet  (as  was  observed  in  Rex  v. 
Cowpen^  5  A.  &E.  839)  "the  earlier  part"  "must  be  understood  with 
reference  to  what  follows ;"  and,  "  so  limited,  the  hiring  is  certainly  excep- 
tive.'* Clause  6,  which  provides  that,  during  the  interval  of  ten  days 
at  Christmas,  the  parties  hired  shall  continue  servants,  applies  to  that 
period  only :  if  it  is  absurd  that  the  provision  should  not  extend  to  the 
over  hours  on  ordinary  days,  the  fault  *i8  in  the  agreement  itself.  r*org 
In  Rexy,  Byhery  2  B.  &  C.  114,  where  the  hiring  was  held  not  to 
be  exceptive,  there  were  no  words  authorising  the  servants  to  leave  work 
after  a  certain  number  of  hours :  here  that  liberty  is  plainly  implied. 
The  same  distinction  extends  to  Rex  v.  St.  Helen* $  Auchtand^  4  B.  &  Ad. 
718 ;  and  there  the  servants  bound  themselves,  on  February  4th,  1815, 
^^  to  wcrh  constantly  at  the  said  colliery  until  the  said  4th  day  of  Febru- 
ary, 1816,  or  to  forfeit,"  &c.  Further,  in  the  present  case,  the  eighth 
clause,  by  the  express  mention  of  "  working  day"  and  "  week  days," 
impliedly  excepts  Sundays,  on  the  principle  *"eayre««o  itnttwr,"  &c. 
Again,  when  the  masters  think  proper  to  employ  the  men  only  nine  days 
in  a  fortnight,  they  are  (by  clause  2)  at  liberty  to  lay  the  pits  off  work 
for  the  remaining  days,  provided  they  allow  the  hewers  to  earn  28s.  in 
the  nine  days.  This  does  not  merely  fix  a  minimum  of  employment ; 
for  it  leaves  a  number  of  days  during  which  the  owners  are  not  obliged 
to  furnish  work  at  all,  and  consequently  the  men  are  not  obliged  to 
serve ;  otherwise  the  contract  would  not  be  mutual.  It  is  not,  however, 
necessary  to  insist  upon  this  clause,  which  does  not  appear  to  have  been 
acted  upon.  The  sixth  clause  empowers  the  owners  to  lay  the  pits  off 
ifork  for  ten  working  days  at  Christmas ;  and  it  is  observed  on  the  other 
side  that  the  men  are  nevertheless  to  continue  servants  "  during  such 
time;"  but  that  applies  only  to  ten  days,  whereas  by  clause  2,  the 
owners  may  make  a  suspension  at  Christmas,  as  to  the  hewers  at  least,  for 
a  fortnight.  The  same  remark  applies  to  the  words,  in  clause  6,  "  and 
during  all  other  •times  that  the  pits  shall  be  laid  off  work,"  r*257 
which  refer  only  to  the  cases  of  accident  mentioned  in  clauses  2  ^ 
and  7.  The  power  given  by  the  eighth  clause  to  require  work  on  pay 
Saturdays  implies  that  they  are  not  otherwise  within  the  agreement : 
and  if  that  be  so,  the  mere  giving  of  such  an  option  to  the  masters  will 
not  make  that  an  agreement  for  a  year  which  is  not  so  in  its  first  forma* 
tion.  [Lord  Denm an,  C.  J.  That  stipulation  does  not  seem  to  be  the 
creation  of  a  power.  Pattbson,  J.  It  is  the  exclusion  of  a  conclusion 
as  to  those  Saturdays.]  The  men  would  not  be  bound  to  work  on  the 
pay  Saturdays  without  notice ;  then  the  hiring,  with  reference  to  these 
VOL.  IX. — 20 
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days,  is  exceptive,  on  the  principle,  laid  down  by  this  Court  in  Rez  t. 
Byker,  2  B.  &  G.  120,  that  ''  an  exceptive  hiring  is  one  by  which  the 
relation  of  master  and  Servant  will  not  subsist  for  the  whole  year,  unless 
some  further  arrangement  is  entered  into."  As  to  the  dwelling  houses, 
the  argument  on  the  other  side  is,  in  effect,  that  the  service  continues 
beyond  the  working  hours  on  each  day,  because  the  employers  could  not 
turn  the  men  out  of  the  houses  after  those  hours ;  but  the  occupation 
of  the  houses  is  matter  of  distinct  agreement,  which  expressly  makes  it 
determinable  only  on  the  determination  of  the  hiring.  The  stipulation 
as  to  keeping  animals  is  merely  a  part  of  the  agreement  as  to  dwelling, 
and  is  no  condition  of  the  service.  As  to  the  argument  that  a  clear 
hiring  for  a  year  is  not  to  be  qualified  by  subsequent  regulations  made,  as 
it  is  said,  merely  to  measure  the  wages,  the  hiring  for  a  year  in  this  case 
is  not  clear  and  unqualified.  In  Rex  v.  ^Si^.  Helen's  Auckland,  4  B.  & 
*2'>81  ^^'  *^^^^  ^^^  pitmen  bound  •themselves  by  their  agreement,  ex- 
pressly, to  work  from  the  day  of  the  date  thereof  (February  4th, 
1815)  to  the  4th  of  February,  1816,  in  the  manner,  and  at  the  prices, 
specified:  in  Rex  v.  Byker,  2  B.  &  0.  114,  the  form  was  equally  direct. 
But  here  the  agreement  is  to  work  from  the  5th  of  April  until,  &c.,  as 
they  shall  be  required,  &c.,  '^  at  the  respective  rates  and  prices,  and  on 
the  terms,  conditions,  and  stipulations,  and  subject  to  and  under  the 
penalties  and  forfeitures,  hereinafter  specified:'*  so  that  all  the  terms 
and  conditions  are  made  part  of  the  primary  contract.  The  same  obser- 
vation applies  to  Rex  v.  Covfpen,  5  A.  &  E.  338,  where  the  hiring  was 
held  exceptive,  and  where  the  clause  as  to  performance  of  a  full  day*8 
work  was  nearly  the  same,  down  to  the  imposition  of  a  forfeiture,  as  the 
eighth  clause  in  the  present  case. 

Lord  Denman,  G.  J.  Rex  v.  Q-ateshead  must  decide  this  case, 
unless  the  sixth  clause  has  the  effect  of  making  the  men  servants 
to  the  proprietors  of  the  colliery  at  all  times.  At  first  it  appears  to 
have  that  operation.  But  the  stipulation  on  behalf  of  the  proprietors 
is  for  "  liberty  to  lay  the  pits  off  work,  at  or  about  Ghristmas,  for  any 
such  time,  not  exceeding  ten  working  days,  as  they  may  think  proper :" 
then  it  is  added  that  the  men  '^  shall  nevertheless  continue  during  such 
time,  and  during  all  other  times  that  the  pits  shall  be  laid  off  work,  the 
servants  of  the  said  owners."  One  is  at  first  disposed  to  take  it  for 
granted  that  all  the  year  must  be  made  up  of  time  during  which  the  pits 
are  laid  off  work,  and  time  during  which  the  men  are  working.  But  it 
*2SQ1  ^®  fou°<i  ^^^^  ^^  ordinary  days  the  pits  are  not  •"laid  off;"  and 
-*  therefore  there  is  such  an  exception  as  prevailed  in  Rex  v.  Gates- 
head, 2  B.  &  G.  117,  note  (a). 

Patteson  J.  In  Rex  v.  Bi/ker,  2  B.  &  G.  120,  Bayley,  J.,  said  that, 
"  if  by  the  bargain  days  or  hours  are  excluded  from  the  service,  that  is  an 
exceptive  hiring:"  but  the  Gourt  held  that,  in  that  case,  the  time  **not 
exceeding  fourteen  hours"  was  mentioned  only  as  the  measure  if  the 
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wages,  and  the  contract  did  not  impose  any  limit  upon  what  might 
reasonably  be  required  by  the  master.  The  contrary  was  decided  it 
Rex  V.  Gatesheadj  where  the  stipulations  as  to  work  were  the  same  ae 
those  of  clause  8  in  the  present  agreement :  and  that  difierence  of  deci- 
sions is  explained  by  Denman,  C.  J.,  and  Parke,  J.,  in  Eez  v.  St.  Helens 
Auckland^  4  B.  &  Ad.  724,  726.  Parke,  J.,  says  there :  "  In  the  first 
of  those  cases'*  {Rex  y.  Gateshead)  ^^ there  was  a  stipulation  that  each 
man  should,  on  each  working  day,  do  a  full  day's  work,  and  that  he 
should  not  leave  the  pit  until  that  quantity  of  work  was  completed,  and 
that,  on  default  thereof,  he  should  forfeit  2s.  6d.  It  was  therefore  stipu- 
lated, by  implication,  that  the  men  were  not  to  be  under  the  control  of 
the  master  on  days  which  were  not  working  days,  nor  on  any  day  as 
soon  as  a  full  day's  work  was  completed."  Here,  if  the  words  are  the 
same  in  effect,  there  must  be  the  same  construction.  And  Rex  v.  Gates- 
head is  supported  by  Rex  v.  Cowpen^  5  A.  &  E.  333.  Then  the  only 
question  is  whether,  in  this  respect,  the  sixth  clause  controls  the  other 
part  of  the  agreement,  so  that,  after  a  full  day's  work,  the  servant  was  not 
completely  at  liberty.  But  that  clause  provides  for  the  continuance  of  ser- 
vice only  *when  the  pits  are  "  laid  off  work ;"  and  the  ending  of 
a  full  day 's  work  is  not  a  laying  off:  therefore  there  is  no  distinc-  ^ 
tion  between  this  case  and  Rex  v.  Gateshead.  The  stipulation  against  keep- 
ing a  galloway,  ass  or  dog  does  not  bear  upon  this  question,  and  cannot 
control  the  implication  resulting  from  the  words  of  the  other  clauses. 

WiLLLAMS,  J.  If  any  time  be  excepted  under  this  contract,  it  is  imma- 
terial how  great  a  number  of  hours  the  servant  may  be  bound  to  work. 
I  agree  that  nothing  distinguishes  this  case  from  Rex  v.  Gateshead^ 
unless  it  be  the  sixth  clause.  The  decision  there,  as  explained  in  Rex  v. 
St.  Helens  Auckland^  turned  upon  a  clause  which  was  the  same  to  all 
intents  and  purposes  with  the  -eighth  in  the  present  agreement,  by  which 
a  certain  amount  of  work  is  to  be  done,  under  penalty  in  case  of  default, 
but,  when  it  is  done,  nothing  in  the  contract  gives  the  employers  any 
farther  control  during  the  day.  That  constitutes  an  exception.  Clause 
6  appears  at  first  to  remove  this ;  but  it  applies  only  to  the  event  of  the 
pits  being  ^Maid  off  work,"  and  not  to  the  whole  proceedings  under  the 
contract.  Order  of  sessions  quashed. 


•The  QUEEN  v.  The  Churchwardens  and  Overseers  of  the  r#9pi 
Parish  of  AYLESBURY  WITH  WALTON.   June  6.      ■- 

Stat.  34  G.  3,  c.  24,  enacted  that  a  canal  Company  aholild  be  rated  to  all  parliamentary  ano 
parochial  taxes  and  asBesements  for  its  lands  and  buildings,  in  the  same  proportion  as  other 
lands  and  buildings  lying  near  should  be  rated,  and  as  the  lands  and  buildings  of  the  Company 
woald  be  rateable  if  they  were  the  property  of  individuals  in  their  natural  capacity. 

Rdd^  that  A.,  a  parish  in  Buckinghamshire,  was  to  be  assessed  to  the  county  rate  on  an  estt 
mate  in  which  the  company's  lands  and  buildings  were  assessed  as  directed  by  the  statute 
For  that, 
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Under  stat.  12  G.  2,  c.  29,  the  county  rate  was  to  be  paid  out  of  the  poor  rate  of  the  aeveral 
parishes,  and  was  therefore  a  parochial  tax. 

And  that  this  was  not  altered  by  aut.  55  G.  3,  c.  51,  stat.  56  G.  3,  c,  49,  or  stat.  7  &.  8  Vict, 
c.  33. 

Nor  by  stat.  54  G.  3.  c.  ciii.  (local  and  personal  public),  which  enacts  that  the  Justices  ot 
Buckinghamehire,  in  quarter  sessions,  shall  assess  to  the  county  rate  of  Buckinghamshire, 
every  parish,  township,  hamlet,  liberty,  precinct  and  place,  in  the  county,  rateably,  and  in 
due  proportions,  according  to  the  annual  rent  or  value  of  all  estates  within  such  parish, 
township,  &.C.,  respectively;  and  which  requires  returns  to  be  made  to  the  Justices  (when 
they  deem  it  neceesary)  of  the  total  amount  of  such  rent  or  value  by  the  churchwardens  and 
overseers  of  the  several  parishes,  townships,  d&c,  and  makes  provision  for  the  case  of  any 
parish,  township,  d&c.,  where  no  poor  rate  is  laid,  and  for  cases  where  it  may  be  oppressive 
to  parishes,  townships,  dLc,  that  the  county  rate  should  be  paid  out  of  the  poor  rate. 

On  appeal  by  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Aylesbury  with  Walton,  in  the  county  of  Buckingham,  against 
the  county  rate  made  8th  April,  1845,  the  sessions  (1st  July,  1845)  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court  upon  a  case  sub- 
stantially as  follows. 

By  a  statute  passed  in  33  G.  3,(a)  certain  persons  therein  named  were 
incorporated  by  the  style  of  The  Company  of  Proprietors  of  the  Grand 
Junction  Canal,  and  thereby  empowered  to  make  a  certain  navigation 
•2621  ^^"*™^°'y  l^wo'^'^'i  l>y  tlie  name  of  The  Grand  Junction  *Canal : 
and,  by  another  statute,  passed  in  the  following  year  (34  G.  3,  c. 
24,(J)  the  Company  were  empowered  to  make  certain  navigable  cuts  to 
Aylesbury  and  other  places  in  the  county  of  Buckingham,  to  communi- 
cate with  the  said  Grand  Junction  Canal.  By  the  19th  section  of  the 
last-mentioned  statute  it  was  enacted,  *^  That  the  said  Company  of  pro- 
prietors shall  from  time  to  time  be  rated  to  all  parliamentary  and  paro- 
chial taxes  and  assessments,  for  and  in  respect  of  the  lands  and  grounds 
already  purchased  or  taken,  or  to  be  purchased  or  taken,  and  all  ware- 
houses or  other  buildings  to  be  erected  by  the  said  Company  of  proprie- 
tors, in  pursuance  of  the  said  recited  act,  33  G.  3,  c.  80,  and  this  act,  in 
the  same  proportion  as  other  lands,  grounds,  and  buildings,  lying  near 
the  same  are  or  shall  be  rated,  and  as  the  same  lands,  grounds,  and 
buildings,  so  purchased  or  taken,  or  to  be  purchased  or  taken,  and  erected, 
would  be  rateable  in  case  the  same  were  the  property  of  individuals  in 
their  natural  capacity." 

Under  the  powers  of  the  last-mentioned  act,  The  Grand  Junction 
Canal  Company  purchased  certain  land  in  the  parish  of  Aylesbury  with 
Walton,  which  now  forms  a  part  of  the  said  Aylesbury  cut,  with  wharfs 
and  buildings  adjoining  thereto,  and  for  which  the  Company  are  rated 
to  the  relief  of  the  poor. 

(a)  Stat.  33  G.  3,  c.  80,  '*  For  making  and  maintaining  a  navigable  canal  from  the  Oxford 
canal  navigation,  at  Braunston,  in  the  county  of  Northampton,  to  join  the  river  Thames  at  or 
near  Brentford,  in  the  county  of  Middlesex,  and  also  certain  collateral  cuts  from  the  said 
intended  canal." 

ib)  **For  making  ceitain  navigable  cuts  from  the  towns  of  Buckingham,  Aylesbury,  ard 
Wendover,  in  the  county  of  Buckingham,  to  communicate  with  the  Grand  Junction  NaviKs 
tion,  authorised  to  be  made  by  an  act  of  the  last  session  of  parliament ;  and  for  tmanding  tii# 
■aid  act.'* 
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At  the  quarter  sessions  held  at  Aylesbury,  for  the  county  of  Bu.  king-' 
ham,  the  justices,  by  virtue  of  the  powers  granted  to  tlieui  by  the  i?''v«'i.il 
statutes  12  G.  2,  *c.  29,  5-4  G.  8,  c.  ciii.  (local  au.l  personal,    i  ».>.  o 
pBblic),(a)  55  G.  3,  c.  61,  56  G.  3,  c.  49,  and  7  A:  5  Vict.  c.  33,   ^  '^ 

(a)  54  G.  3,  c.  ciiL  **  For  making  a  fair  and  equal  county  rate  Kir  the  county  of  iiiicking- 
hAfn."      Printed  in  full  in  the  statutes  at  large.) 

Sect.  L  "  Whereas  the  assessments  by  which  the  county  rates  of  the  county  of  Buckitigliam 
are  collected,  are  become  very  disproportionate  and  unequal,  and  it  is  therulore  expedient  that 
power  and  authority  should  be  given  to  the  justices  of  the  peace  for  the  said  c*ounty  of  Buck- 
ingham, in  their  general  quarter  sessions  assembled,  to  make  a  fsir  and  equal  county  rate  for 
the  said  county,  and  for  that  purpose  to  assess  and  tax  rateably,  and  in  due  proportions,  all  and 
every  the  parishes,  townships,  hamlets,  liberties,  precincts  and  places,  within  the  said  county, 
according  to  the  annual  rent  or  value  of  all  the  estates  therein,  for  and  towards  the  same,  with 
powers  for  such  justices  to  collect  and  enforce  the  payment  of  such  rate ;  may  it  therefore 
please,^*  &c.,  "and  be  it  enacted,*'  "that,  from  and  after  the  passing  of  this  , act,  the  justices 
of  the  peace  for  the  said  county  of  Buckingham,  in  their  general  quarter  sessions  assembled, 
or  at  any  adjournment  thereof,  shall  have  full  power  and  authority,  and  they  are  hereby 
required  to  assess  and  tax  to  the  county  rate  every  parish,  township,  hamlet,  liberty,  precinct 
and  place,  within  the  said  county,  rateably,  and  in  due  proportions,  according  to  the  annual 
rent  or  value  of  all  estates  within  such  parish,  township,  hanilel,  liberty,  precinct  and  place 
respectively,  in  manner  hereinafter  mentioned." 

Sect.  2.  "  And,  in  order  the  better  to  enable  the  justices,*'  Slc.  "  to  assess  and  tax  rateably, 
and  in  due  proportions,  every  such  parish,  township,"  &c.  (as  before  ,  "  within  the  said  county, 
be  it  further  enacted,  that  the  clerks  to  the  respective  commissioners,  and  also  the  inspectors, 
aarveyors,  assessors  and  other  persons  acting  within  the  said  county  of  Buckingham,  in  the 
execution  of  an  act,"  &c.  (Income  Tax  Act,  46  G.  3,  c.  65  ,  shall,  on  any  order,  warrant  or 
notice  of  two  or  more  justices,  &c..  in  quarter  sessions,  return  "  the  total  amount  of  the  annual 
rent  or  value  of  all  estates  within  each  and  every  parish,  township,"  &c.,  within  the  county, 
assessed  or  liable  to  the  duty  under  Schedule  ( A>  of  the  last- mentioned  act. 

Sect.  3  enacts,  that,  after  the  determination  of  stat.  46  G.  3,  c.  65,  "  it  shall  and  may  be 
lawful  for  the  said  justices,"  &c.,  "  and  they  are  hereby  required  when  and  so  often. as  they 
shall  deem  it  necessary,  to  cause  such  returns  of  the  total  amount  of  the  annual  rent  or  value 
of  all  estates  within  each  and  every  parish,  township,"  &c.  (as  before\  "  within  the  said  county, 
as  hereinbefore  are  mentioned,  to  be  made  by  the  churchwardens  and  overseers  of  the  poor  of 
the  several  parishes,  townships,"  &c.  (as  before),  '*  within  the  said  county,  in  pursuance  of 
such  order,  warrant  or  notice,  as  before  mentioned,"  (sect.  2),  "or  to  cause  and  procure  such 
returns  to  be  made  by  any  other  ways  and  means  as  the  said  justices  shall  deem  necessary  or 
expedient." 

Sects.  4.  5,  6,  contain  regulations  as  to  the  time  of  making  the  assessment,  and  to  penalties 
in  case  of  neglect. 

5^ecf.  7  empowers  and  requires  the  justices,  when,  from  the  default,  &c.,  of  the  clerks,  &c., 
overseers,  Alc,  "a  return  as  aforesaid,  for  any  parish,  township."  &c.  (as  before),  "shall  not 
he  made  within  the  time  before  limited  for  the  making  thereof,'*  "  to  rate  and  assess  each  and 
every  the  parish,  township,"  d&c,  respecting  which  the  default  has  been  made,  "for  and 
towards  the  said  county  rate,  according  to  such  estimate  of  the  just  and  fair  annual  rent  or 
value  of  the  estates  within  such  parish,  township,"  &c.,  respectively,  as  the  said  justices  shall 
be  able  to  procure,  by  any  of  the  ways  and  means  hereinbefore  directed,  or  by  such  other  ways 
and  means  as  to  the  said  justices  shall  seem  reasonable  and  proper." 

Sect. 8 enacts:  "that  in  any  parish,  township,"  dLc,  (as  before),  in  the  county,  "where 
no  rate  is  or  shall  be  made  and  collected  for  the  relief  of  the  poor,  it  shall  and  may  be  lawful  to 
and  for  the  justices  of  the  peace  for  the  said  county,  in  their  general  quarter  sessions  assembled, 
w  order  and  direct  the  sum  of  money  which  shall  from  time  to  time  be  assessed  as  or  for  the 
rounty  rate  upon  such  parish,  township,"  dt.c.,  "  to  be  rated  and  levied  on  the  inhabitant  or 
inhabitanrs,  or  occupier  or  occupiers  of  lands  therein,  by  such  one  or  more  inhabitant  or 
inhabitants,  or  occupier  or  occupiers  (to  whom  the  chief  constable  of  the  hundred  or  divtsioD 
shall  give  the  notice  hereinafter  mentioned  for  payment  of  such  rate),  in  such  and  the  same 
manner  as  any  rate  for  the  relief  of  the  poor  is  by  law  directed  to  be  rated  or  levied ;  which 
•ttm  so  rated  and  levied  shall  be  paid  by  such  one  or  more  inhabitant  or  occupier,  or  inhabi* 
cants  or  oceopiers,  to  the  chief  constable  of  the  hundred  or  division  wherein  such  pariah,  town* 
riitp,"  dtc.,  "  doth  lie,  within  the  space  of  twenty-one  days  after  demand  thereof  made  in 
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•2641  ^^  some  or  one  of  such  acts,  made  a  general  county  rate,  •where- 
in the  parish  of  Aylesbury  with  Walton  was  assessed  at  18,247?., 
such  sum  being  for  the  purpose  of  this  appeal  admitted  to  be  the  fair 
♦26^1  p^'^portion  of  the  *county  rate  assessable  upon  the  parish,  accord- 
ing to  the  full  and  fair  annual  value  of  the  messuages,  lands, 
tenements  and  hereditaments  in  the  said  parish.  The  said  cuts,  wharfs 
and  buildings  occupied  by  The  Grand  Junction  Canal  Company  are 
assessed  in  the  said  county  rate  at  the  sum  of  1050/.,  being  800/.  more 
than  the  said  cut,  wharfs  and  buildings  are  now  assessed  to  the  poor  rate, 
and  800/.  more  than  the  said  cut,  wharfs  and  buildings  would  have 
been  assessed  at  had  the  same  respectively  remained  or  been  the 
property  of  individuals  in  their  natural  capacity,  possessing  no  artificial 
value. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  said 
property  of  The  Grand  Junction  Canal  Company  was  not  protected  by 
Stat.  34  G.  3,  c.  24,  above  referred  to,  and  was  liable  to  be  rated  to  the 
county  rate  at  its  improved  value,  the  said  sum  of  18,247/.  on  the  parish 
was  to  stand  confirmed,  otherwise  to  be  reduced  to  17,447/. 
moaai  *^'  Chambers  and  T,  Sanders^  in  support  of  the  order  of 
■^  sessions.  First,  if  stat.  34  G.  3,  c.  24,  s.  19,  be  applicable  to 
county  rates,  it  is  repealed,  so  far  as  the  principle  of  rating  is  concerned, 
by  later  statutes.  Sect.  1  of  the  Buckinghamshire  Act,  54  G.  3,  c.  ciii., 
enacts  that  the  county  rate  shall  be  assessed  in  every  parish,  "  in  due 
proportions,  according  to  the  annual  rent  or  value  of  all  estates  within 
such  parish."  By  sect.  1  of  the  general  act  55  G.  3,  c.  51,  the  sessions, 
for  the  purpose  of  a  fair  and  equal  county  rate,  are ."  to  assess  and  tax 
every  parish'*  according  to  a  pound  rate  "  of  the  full  and  fair  annual 
value  of  the  messuages,  lands,  tenements  and  hereditaments,  rateable  to 
the  relief  of  the  poor  therein  ;  any  law  or  statute  to  the  contrary  thereof 
notwithstanding:"  and  sect.  2  requires  that  returns  be  made  "of  the 
total  amount  of  the  full  and  fair  annual  value  of  the  several  estates  and 

writing,"  Slc.  :  then  follow  details  as  to  demand  ;  powers  of  distress  and  sale ;  and  provisions 
for  enabling  such  inhabitants  or  occupiers  to  recover  the  sum  paid  by  a  rate  on  the  parish.  &c. 

Sect.  9.  "  Whereas  it  may  be  inconvenient  and  oppressive  to  many  parishes,  townships/' 
&.C.  (as  before),  "  in  the  said  county  of  Buckingham,  that  the  sum  of  money  which  shall  be 
assessed  as  or  for  the  county  rate  under  this  act  should  be  paid  out  of  any  rate  made  for  rhe  relief 
of  the  poor  of  such  parish,  township,'*  &c. ;  "  be  it  therefore  enacted,  that  it  shall  and  may  be 
lawful  to  and  for  the  justices  of  the  peace  for  the  said  county,  at  their  general  quarter  sessions 
assembled,  if  they  shall  think  convenient,  to  order  the  sum  of  money  directed  to  be  assessed 
as  or  for  the  county  rate  on  any  parish,  township,'*  &c.,  '*to  be  paid  by  and  levied  on  the 
churchwardens,  overseers  of  the  poor  or  petty  constables,  of  or  for  any  such  parish,  township/* 
&c.,  '*  and  to  be  reimbursed  in  such  manner  as  the  same  is  herein  directed  to  be  paid  and  levied 
in  cases  where  no  rate  is  made  for  the  relief  of  the  poor ;  anything  herein  contained,  or  any  law. 
usage,  or  custom  to  the  contrary  notwithstanding.** 

Sect.  12  enacts  :  *'  That  all  the  powers  and  authorities  in  and  by  an  act  passed,**  &^,  (12  O. 
2,  c.  29),  ''and  also  so  much  of  another  act  passed.**  &c.  {\3  6.  2,  c.  18),  "  as  relates  to  count  > 
rales,  shall  be  and  continue  in  full  force  and  effect  (except  where  altered  by  this  act^  with 
respect  to  the  said  county  of  Buckingham,  and  that  all  such  powers  and  authorities  shall  be 
used  and  exercised  in  the  execution  of  this  act.** 
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rateable  property  within  the  parish,"  "  charged  or  assessed  to  the  poor's 
rate  at  the  time  of  making  such  return,  or  liable  so  to  be,'*  ^^  without 
regard  nevertheless  to  the  actual  amounts  or  sums  assessed  on  the  pro- 
j)€rty  therein,  save  and  except  in  such  parishes,  townships  or  places  only, 
vhere  such  property  is  assessed  to  the  full  and  fair  estimated  annual 
productive  value."  If  no  return  be  made,  the  justices  are  themselves 
to  ascertain  the  annual  value :  sect.  6.  In  this  case  the  full  value  has 
been  properly  taken.  Sect.  21  authorises  counties,  for  which  particular 
acta  have  been  passed,  to  adopt  the  provisions  of  this  act. 

Secondly,  the  county  rate  is  not  included  in  the  words  of  stat.  34  G. 
8,  c.  24,  s.  19,  "  parliamentary  and  parochial  taxes  and  assessments."  The 
word  "parliamentary"  cannot  mean  every  tax  imposed  under  *the  r^oa^r 
authority  of  Parliament :  that  would  include  all  taxes,  and  would 
render  the  word  "  parochial  "  superfluous.  The  word  "  parliamentary" 
refers  only  to  such  taxes  as  are  directly  imposed  by  parliament,  excluding, 
for  instance,  a  sewers'  rate ;  Palmer  v.  Earith^  14  M.  &  W.  428,  where  the 
Court  distinguished  Waller  v.  Andrews^  3  M.  &  W.  312,  and  Alderson, 
B.,  said  that  a  county  rate  was  not  a  parliamentary  tax.  Brewster  v. 
Kitchel,  2  Salk.  615,  and  Baker  v.  Oreenhill,  3  Q.  B.  148,  confirm  this 
view.  Nor  is  the  county  rate  a  "parochial"  tax.  That  term  com- 
prehends such  taxes  as  are  laid  only  on  particular  parishes ;  and  a  clause 
hke  that  now  in  question  was  properly  applied  to  a  poor  rate  in  Rex  v. 
The  Qrand  Junction  Canal  Company^  1  B.  &  Aid.  289.  But  the  county 
rate  is  laid  on  the  whole  county  and  for  county  purposes  ;  though,  by  stat. 
12  G.  2,  c.  29,  and  later  acts,  it  is  raised  by  the  several  parishes.  If 
there  be  any  doubt  on  this  point,  that  interpretation  will  be  adopted 
which  least  tends  to  impose  unequal  public  burthens;  Barrett  v.  The 
Stockton  and  Darlington  Railway  Company^  2  M.  &  G.  134,  165,  Oil- 
daft  V.  GHadstone^  11  East,  675,  685.  Where  exemptions  from  general 
taxes  have  been  allowed,  the  words  have  been  express,  as  in  Rex  v.  Tomsy 
1  Doug.  401,  Ohatfield  v.  Ruston,  3  B.  &  C.  863,  Rex  v.  Wi%tow,  5  A. 
4  E.  250,  261,  per  Williams,  J. 

Sir  F.  Kelly,  Solicitor  General  (with  whom  was  Chirden\  contra. 
First,  stat.  54  G.  3,  c.  ciii.  s.  1,  has  *no  reference  to  the  ratea-  r^ogo 
bility  inter  se  of  the  several  occupiers  in  the  same  parish :  it 
regulates  only  the  proportion  in  which  the  different  parishes  are  to  con- 
tribute to  the  county  rate.  The  general  principle  of  leaving  the  propor- 
tion of  the  parish  to  be  raised  out  of  the  poor  rate  is  left  untouched. 
The  act  (s.  12)  incorporates  stat.  12  G.  2,  c.  29,  and  stat.  13  G.  2,  c. 
18, 8.  7,  BO  far  as  relates  to  the  county  rates.  Now  sect.  2  of  stat.  12  G. 
2,  c.  29,  makes  the  county  rate  leviable  out  of  the  poor  rate  only,  if  there 
be  one ;  and,  if  there  be  not,  it  is  (by  s.  8)  to  be  levied  from  the  parish 
in  the  same  way  as  a  poor  rate.  So  in  stat.  7  &  8  Vict.  c.  83,  the  provi- 
sions for  collecting  the  county  rate,  in  sects.  1  and  2,  contemplate  only 
the  raising  it  by  a  poor  rate.     Stat.  8  &  9  Vict.  c.  Ill,  passed  after  this 
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order  of  sessions,  shows  that  the  same  general  principle  is  adhered  to ; 
as,  for  instance,  in  sects.  5,  6.  The  provisions  in  the  other  statutes 
referred  to,  requiring  an  equal  assessment,  were  made  to  prevent  parishes 
from  evading  the  contribution  of  their  due  proportion  to  the  county  rate 
by  rating  themselves  internally  below  the  rack  rent :  these  provisions 
have,  so  far,  become  unimportant  since  stat.  6  &  7  W.  4,  c.  96,  which 
requires  the  poor  rate  to  be  laid  on  at  the  full  value :  it  is,  however, 
material  to  observe  that  the  act  last  mentioned  contains  a  proviso,  sect. 
1,  that  the  principles  upon  which  different  kinds  of  hereditaments  were 
liable  to  be  rated  should  not  be  altered. 

Secondly,  the  county  rate  is  properly  a  parochial  tax.  *  The  rate,  as 
has  been  shown,  is  raised  only  by  means,  and  from  the  produce,  of  a 
poor  rate,  which  is  admitted  to  be  a  parochial  tax.     (He  was  stopped  by 
the  Court.) 
•9fiQi        *Lord  Denman,  C.  J.     The  poor  rate  is  the  fund  which  raises, 

■'  in  the  different  parishes,  the  county  rate.  We  must  therefore 
hold  that  the  mode  in  which  this  property  is  to  contribute  to  the  county 
rate,  such  contribution  being  made  through  the  poor  rate,  is  to  be  calcu- 
lated on  the  principle  laid  down  in  sect.  19  of  stat.  34  G.  3,  c.  24. 
Possibly,  if  the  words  of  stat.  64  G,  3,  c.  ciii.  s.  1,  were  taken  by  them- 
selves,  they  might  appear  sufficiently  general  to  authorise  the  overseers 
to  assess  on  the  ordinary  principle.  But  the  object  of  that  act  clearly 
was  only  to  secure  a  proportional  contribution  from  the  different  parishes  : 
it  does  not  interfere  with  the  mode  in  which  particular  individuals  are 
rated  in  the  several  parishes ;  that  is  left  to  ihe  principle  of  estima* 
tion  prevailing  within  the  parish.  Then,  as  to  the  other  point,  a  ca8e(a) 
has  been  referred  to,  in  which  this  Court  held  that,  where  lands  were 
liable  ratione  tenurse  to  repair  a  bridge,  and  statutes,  reciting  that  liabi- 
lity, enacted  that,  on  default  by  the  landowner,  trustees  created  knd 
empowered  by  one  of  the  statutes  should  repair,  and  recover  against  the 
owners,  the  liability  for  such  repair  did  not  become  a  parliamentary  tax, 
and  therefore  a  tenant  of  the  landowner,  who  had  covenanted  to  pay  the 
rent  clear  of  parliamentary  and  parochial  taxes,  might  recover  from  the 
landowner  the  cost  of  repairs  done  by  the  trustees  in  the  landowner's 
default,  and  for  which  the  tenant  had  been  compelled  to  pay.  But  here 
the  question  is  whether  the  county  rate  be  not  raised  by  a  parochial  tax, 
by  virtue  of  the  enactment  which  imposed  it  in  the  first  instance :  and 
we  clearly  must  hold  it  to  be  so. 
•2701       *Patteson,  J.     Stat.  12  G.  2,  c.  29,  s.  2,  directs  that  the 

J  county  rate  be  paid  out  of  the  poor  rate,  with  an  exception  (the 
reason  of  which  I  do  not  understand)  as  to  eight  counties  in  the  north. 
Now,  if  the  sum  here  in  dispute  is  to  be  added  to  the  assessment  of  the 
parish,  all  the  parishioners  will  have  to  pay  their  share  of  such  addition  : 
it  will  not  all  come  from  the  Company ;  nor  do  I  see  how  it  will  be  possU 

(a)  Baker  v.  Greetthill  3  Q.  B.  148. 
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ble  to  get  the  whole  of  it  from  them,  except  by^  a  special  rate  for  the 
county  rate  alone ;  and  for  that  I  can  find  no  authority.  Sect.  12  of 
Btat.  55  G.  3,  c.  51,  provides  for  compelling  the  overseers  to  levy  the 
sum  required  for  the  county  rate ;  and  that  clearly  is  to  be  done  by  inclu- 
ding such  sum  in  the  poor  rate.  Sect.  13(a)  provides  for  the  particular 
inconvenience  which  will  arise  in  the  case  of  places  not  liable  to  a  sepa- 
rate poor  rate ;  and  the  Buckinghamshire  act,  stat.  54  G.  3,  c.  ciii.  s.  8, 
has  a  similar  provision.  All  this  shows  that  there  was  no  intention 
to  depart  in  this  respect  from  the  principle  of  stat.  12  G.  2,  c.  29,  and 
that  the  county  rate  was  still  to  be  paid  out  of  the  poor  rate. 

Williams,  J.  It  seems  to  me  that  sect.  12  of  stat.  55  G.  3,  c.  51, 
is  referable  to  the  mode  of  raising  the  money  under  the  ordinary  power 
of  the  overseer  to  levy  an  equal  rate  on  all  property  rateable  to  the 
relief  of  the  poor,  and  that  no  new  mode  of  assessment  for  the  county 
rate,  per  se,  was  contemplated.  Stat.  12  G.  2,  c,  29,  s.  2,  expressly 
provides  that  the  contribution  to  the  county  rate  is  to  come  out  of  the 
poor  rate.  Rate  reduced. 

(a)  Referring  to  sects  7,  8. 
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(In  Error.) 

An  indictment,  under  stat.  7  &.  8  G.  4,  c.  29,  s.  53,  charged  that  defendant,  contriving  and 
intending  to  cheat  W.,  on  a  day  named^  unlawfully,  knowingly,  &.C.,  did  falsely  pretend  to 
W.  that  he,  defendant,  then  was  a  captain  in  Her  Majesty's  5th  regiment  of  Eiragoons,  by 
means  of  which  false  pretence  defendant  did,  then  and  there,  unlawfully,  knowingly,  &.C., 
obtain  of  W.  a  valuable  security,  to  wit,  an  order  for  the  payment  of  500Z.,  of  the  value  of 
SOOl.,  the  property  of  W.,  with  intent  then  and  there  to  cheat  W.  of  the  same  :  whereas  in 
truth  defendant  was  not,  at  the  time  of  making  $uch  false  pretence^  a  captain,  &c.,  and  defend- 
ant, at  the  time  of  making  such  false  pretence,  well  knew  that  he  was  not  a  captain,  &.c. 
Hdi  a  good  indictment,  on  error  after  conviction  and  judgment.    For  that 

It  was  not  necessary  to  allege  more  precisely  that  defendant  made  the  particular  pretence  with 
the  intent  of  obtaining  the  security: 

Nor  how  the  particular  pretence  was  calculated  to  effect,  or  had  effected  the  obtaining : 

And  the  truth  of  the  pretence  was  well  negatived,  it  appearing  sufficiently  that  the  pretence 
was  that  the  defendant  was  a  captain,  &c.,  at  the  time  of  his  making  such  pretence,  which 
was  the  fact  denied. 

And  it  was  unnecessary  to  aver  expressly  that  the  security  was  unsatisfied,  at  any  rate  since  stat. 
7  G.  4,  c  64,  s.  21,  the  objection  being  taken  after  verdict,  and  the  indictment  following  the 
^     words  of  the  statute  creating  the  offence. 

Abthtjr  Rowan  Hamilton  was  indicted  at  the  Central  Criminal 
Coart. 

The  first  count  charged  that  he,  contriving  and  intending  to  cheat  and 
defraud  one  James  Wood,  Esquire,  of  his  moneys,  on  the  27th  day  of 
March  in,  &c.  (8  Victoria),  with  force,  &c.,  at  the  parish,  &c.,  and 
irithin  the  jurisdiction,  &c.,  unlawfully,  knowingly  and  designedly,  did 
'alsely  pretend  to  the  said  J.  Wood,  &c.  A  false  pretence,  and  an 
obtaining  of  money  thereby,  were  then  charged. 

2d  count.  That  the  said  A.  R.  Hamilton,  contriving  and  intending 
to  cheat  and  defraud  the  said  James  Wood,  to  wit,  on  the  day  and  year 
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aforesaid  at  the  parish,  &c.,  and  within  the  jurisdiction,  &c.,  unlawfully, 
knowingly  and  designedly,  did  falsely  pretend  to  the  said  J.  Wood  that 
he,  the  said  A.  B.  Hamilton,  then  was  a  captain  in  her  Majesty's  5th 
•2721  ^®g™®'^*'  ^f  Dragoon  *Guards,  by  means  of  which  said  last-men- 
tioned false  pretence  the  said  A.  B.  Hamilton  did  then  and  there 
unlawfully,  knowingly  and  designedly,  obtain,  of  and  from  the  said  J. 
Wood,  a  certain  valuable  security,  to  wit,  an  order  for  the  payment  of 
the  sum  of  500/.  of  lawful  money,  Ac,  and  of  the  value  of  500/.,  the 
property  of  the  said  J.  Wood,  with  intent  then  and  there  to  cheat  and 
defraud  <him,  the  said  J.  Wood,  of  the  same :  wher)^as,  in  truth  and  in 
fact,  the  said  A.  B.  Hamilton  was  not,  at  the  time  of  making  such  last- 
mentioned  false  pretence  as  aforesaid,  a  captain  in  her  said  Majesty's 
said  regiment;  and  the  said  A.  B.  Hamilton,  at  the  time  of  making  such 
last-mentioned  false  pretence  as  aforesaid,  well  knew  that  he  was  not  a 
captain  in  her  said  Majesty's  said  regiment.  To  the  great  damage,  kc.y 
to  the  evil  example,  &c.,  against  the  peace,  &c.,  and  against  the  form 
of  the  statute  in  such  case,  &c. 

On  the  trial,  af  the  October  Sessions,  1845,  the  defendant  was  acquitted 
on  the  first  count,  and  found  Guilty  on  the  second :  and  he  was  sentenced 
to  be  transported  for  seven  years. 

Error  on  the  judgment  was  brought  in  this  Court. 

JSallantme,  for  the  plaintiff  in  error.  First,  the  second  count  is  bad 
for  not  showing  that  the  alleged  false  pretence  was  made  with  intent  to 
obtain  the  security.  Sect.  53  of  stat.  7  &  8  G.  4,  c.  29,  enacts  "  that 
if  any  person  shall  by  any  false  pretence  obtain  from  any  other  person 
any  chattel,  money,  or  valuable  security,  with  intent  to  cheat  or  defraud 
any  person  of  the  same,  every  such  offender  shall  be  guilty  of  a  misde- 
meanour." Stat.  30  G.  2,  c.  24,  s.  1,  was,  in  this  respect,  similar.  It 
*'27^1  ™^S^^  ^^^^  happen  that  *a  party  made  a  false  pretence,  the  result 
of  which  was  his  gaining  an  advantage  which  he  did  not  contem- 
plate ;  as  if  he  made  a  false  representation  in  order  to  obtain  an  office, 
but  the  party  to  whom  he  applied,  instead  of  giving  him  the  office, 
relieved  him  by  a  gift  in  money  :  yet  this  would  not  be  an  offence  within 
the  statute.  Therefore  the  "  intent  to  defraud"  of  "  the  same"  must 
refer  to  the  pretence  as  well  as  to  the  obtaining.  The  crime  is  fully  i 
defined  by  Bullbr,  J.,  in  Young  V.  The  King,  3  T.  B.  98, 104.  'J  The 
ingredients  of  this  offence  are  the  obtaining  money  by  false  pretences,  and 
with  an  intent  to  defraud.  Barely  asking  another  for  a  sum  of  money  is  not 
sufficient ;  but  some  pretence  must  be  used,  and  that  pretence  false :  and 
the  intent  is  necessary  to  constitute  the  crime.  If  the  intent  be  made  • 
out,  and  the  false  pretence  used  in  order  to  effect  it,  it  brings  the  case 
within  this  statute."  In  Jtex  v.  Wakeling,  Buss.  &  B.  504,  a  pauper 
falsely  told  the  overseer,  with  the  view  of  being  excused  from  working, 
that  he  had  no  shoes ;  and  the  overseer,  believing  the  falsehood,  gave 
him  shoes :  and  it  was  held  by  the  Judges  that  the  case  was  not  within 
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Btat.  30  G.  2,  c.  24,  s.  1.  Secondly :  the  count  ought  to  have  shown 
how  the  false  pretence  was  calculated  to  effect  the  obtaining.  Where 
the  pretence  is  such  that  it  at  once  appears  how  the  pretence  opera- 
ted on  the  mind  of  the  party  defrauded,  it  is  enough :  but  where,  as 
in  this  case,  no  such  connection  is  apparent,  but  only  that  such  an 
effect  might  possibly  be  produced,  there  should  be  introductory  averments 
to  show  the  relevancy.     In  Toung  v.  77ie  King,  the  connection  suffi- 


ciently appeared.  Witcheirs  Case,  2  East's  PI.  Cr.  890,  *Rex  v. 
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Atrey,  2  East's  PI.  Cr.  881,  Rex  v.  Perrott,  2  M.  &  S.  879,  are 
instances  where  the  pretence  obviously  would  effect  the  obtaining.     But, 
where,  for  instance,  the  obtaining  is  effected  by  using  the  name  of  a 
customer  of  the  party  defrauded,  there  is  always  in  the  indictment  an 
introductory   averment   that  the   person   named    was   such   customer. 
Thirdly,  it  ought  to  have  been-  shown  that  in  fact  the  particular  pretence 
did  induce  the  party  defrauded  to  give  the  security.     The  averments 
ought  not  to  be  less  precise  than  in  an  indictment  for  perjury  before 
Stat-  23  G.  2,  c.  11.    The  two  are  put  on  the  same  footing  by  Lord 
Ellenborough  in  Rex  v.  Perrott.        As,  therefore,  in  an  indictment 
for  perjury  it  is  necessary  to  show  that  the  fact  falsely  sworn  to  was 
material  to  the  question  at  issue,  so  here  it  is  necessary  to  show  that 
the  false  pretence  was  that  which  effected  the  obtaining.     [Pattbson, 
J.     We  cannot  say  that  there  was  any  other  pretence  than  that  by 
means  of  which  it  is  alleged  that  the  security  was  obtained.]     On  this 
indictment,  nothing  is  shown  but  a  naked  lie.     A  similar  objection 
appears  to  have  prevailed  in  Regina  v.  Tully,  9  C.  &  P.  227,  and  the 
Judges  held  a  conviction  wrong,  to  which  the  same  objection  was  made,  in 
Hex  V.  Reed,  7  G.kl?.  848.  [Lord  Denman,  C.  J.  I  do  not  think  that  case 
came,  as  the  report  states,  before  the  Judges.    Patteson,  J.  It  is  not  usual 
for  the  Judges  to  consider  alleged  defects  which  appear  on  the  face  of  the 
indictment  and  are  therefore  ground  for  a  writ  of  error.]  Regina  v.  TTtVAr- 
ham,  10  A.  &  E.  84,  though  not  directly  in  point,  illustrates  the  principle 
now  contended  for.  There  the  want  of  connection  between  a  false  pretence 
^and  the  effecting  the  object  was  held  to  make  the  indictment  bad,    r-^n*7R 
8o  far  as  that  pretence  went.     Fourthly,  the  falsehof^d  of  the  pre-   '- 
tence  is  not  properly  made  to  appear.     Rex  v.  Perrott,  2  M.  &  S.  379, 
shows  that  it  is  not  sufficient  simply  to  state  that  the  party  charged 
falsely  pretended,  by  means  of  which  false  pretence  he  obtained.     The 
question  therefore  is,  whether  the  words  in  which  the  pretence  is  here 
Bpecifically  negatived  be  sufficient.     The  pretence  is  that  the  defendant 
'^  then"  was  a  captain,  &;c.,  that  is,  on  the  day  and  year  aforesaid,  27th 
ML&rch,  8  Victoria ;  but  the  subsequent  allegation  is  that  he  was  not  so 
*'at  the  time  of  making  such  last-mentioned  false  pretence."     Now  the 
two  are  compatible.     He  might  have  been  what  he  alleged  at  the  early 
part  of  the  day,  but  have  ceased  to  be  so  before  he  made  the  supposed 
false  pretence :  and,  in   that  case,  if  he   only  pretended  that  he,  at 
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some  time  in  the  day,  was  so,  the  pretence  would  not  be  false.  The 
ambiguity  of  the  word  "  then*'  appears  from  Stead  v.  Payer^  1  C.  B. 
782.  Fifthly,  the  count  ought  to  have  shown  that  the  security  was 
unsatisfied.  The  words  in  sect.  53  of  stat.  7  Jc  8  G.  4,  c.  29,  are 
indeed  ^^  valuable  security  f '  but  the  question  is  whether  it  is  enough  to 
follow  the  general  words  without  showing  what  the  facts  are  that  bring 
the  case  within  the  words.  A  security,  if  satisfied,  would  not  be  "  valua- 
ble." Sect.  5  of  the  same  statute,  which  punishes  the  stealing  of  valu- 
able securities,  has  the  words  '^ remaining  unsatisfied:"  it  may  be  assu- 
med that  in  the  two  sections  the  legislature  was  referring  to  securities  of 
the  same  kind. 

•9'7fti  *^'  Clark,  contrJ.  The  first  three  objections  involve  merely 
-I  matter  of  evidence.  The  count  here  could  be  satisfied  only  by 
showing  that  the  pretence  did  operate  in  effecting  the  fraud,  and  that 
this  was  the  intention  of  the  defendant.  The  pretence  is  here  as  closely 
connected  with  the  obtaining  as  in  Rex  v.  Freeth,  Russ.  &  R.  127,  where 
the  indictment  was  sustained,  or  as  in  Rex  v.  Crossley,  2  Moo.  &  Rob.  17, 
where  no  such  objection  was  made.  One  pretence  only  is  mentioned : 
and  it  is  alleged  that  the  goods  were  obtained  by  means  of  that.  -  [Lord 
Denman,  C.  J.  What  do  you  say  as  to  the  want  of  averment  that  the 
security  was  unsatisfied  ?]  In  Regina  v.  Blake,  6  Q.  B.  126,  itVas  held 
not  necessary  to  describe  the  goods.  [Lord  Denman,  C.  J.  That  was 
an  indictment  for  conspiring  to  carry  away  goods  without  payment  of  duty : 
the  gist  was  the  conspiracy :  the  rule  might  perhaps  be  stricter  in  the 
present  case.]  It  is  enough  to  show  in  evidence  that  the  security  was 
unsatisfied  :  that  is  the  proof  that  it'  was  valuable,  which  is  all  that  the 
statute  makes  requisite.  The  count  does  state  the  value,  500/.  [Lord 
Denman,  C.  J.  After  verdict,  it  is  sufficient,  by  stat.  7  G.  4,  c.  64,  s. 
21, (a)  if  the  offence  is  described  in  the  words  of  the  statute  creating  the 
offence.]  Reference  has  been  made  to  sect.  5  of  stat.  7  &  8  G.  4,  c.  29 : 
but  that  section  relates  to  a  different  offence,  namely  stealing. 

Lord  Denman,  C.  J.  I  think  none  of  the  objections  valid :  indeed 
my  difficulty  is  to  find  a  doubt.  As  to  the  first :  I  think  it  is  not  neces- 
sary to  state  that  th^  false  pretence  was  made  with  the  intention  of 
^n^^-i  obtaining  the  *thing,  if  it  be  proved  that  in  fact  the  party  charged 
J  did  intend  to  obtain  the  thing,  made  the  false  pretence,  and  did 
thereby  obtain  it.  I  am  by  no  means  sure  that  it  is  necessary  even  to 
prove  that  the  representation  was  made  with  the  particular  intent.  As  to 
the  second  objection  :  we  can  easily  conceive  how  a  belief  that  the  defend- 
ant was  a  captain  in  the  army  might  lead  the  other  party  to  give  the 
security :  but  it  is  a  matter  to  be  shown  in  evidence.  Suppose  the  pros 
ecutor  had  been  ordered  to  pay  a  sum  of  money  to  a  person  named  Ha- 
milton, a  captain  in  the  army ;  and  the  prisoner  Hamilton  had  pretended 
that  he  was  a  captain  in  the  army ;  that  would  have  been  calculated  to 

(G)  See  Begina  v.  Martin,  8  A.  &  E.  481. 
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produce  the  payment.  The  third  objection  proceeds  on  an  assumption 
totally  gratuitous.  No  pretence  is  shown  except  that  which  the  indict- 
ment avers  to  have  been  the  means  whereby  the  fraud  was  effected. 
What  the'  pretence  was,  if  it  had  that  effect,  does  not  signify.  As  to 
the  fourth  objection,  I  think  the  indictment  sufSciently  shows,  in  terms, 
that  the  pretence  was  false.  As  to  the  fifth  objection,  the  averment  that 
the  security  was  valuable  follows  the  words  of  the  statute,  and  could  be 
proved  only  by  evidence  of  a  security  available  at  the  time  of  the  obtain- 
ing. 

PATTE80N,  J.  I  am  not  sure  that  the  words  of  stat.  7  G.  4,  c.  64,  s. 
21,  may  not  apply  to  the  first  three  objections,  as  well  as  to  the  last : 
but  that  I  need  not  consider ;  they  clearly  do  meet  the  last.  Then,  as 
to  the  other  objections,  it  could  not  be  necessary  to  state  that  there  was 
no  pretence  besides  that  charged.  Had  the  defendant  shown  that  there 
was  any  other  which  caused  the  giving  of  the  security,  he  must  have 
been  ^acquitted.  Mr.  Ballantine  does  not  seem  to  deny  that  thb  ri^^ifi 
was  such  a  pretence  as  might  have  induced  the  prosecutor  to  part  ^ 
with  the  security;  and,  if  it  is  shown  on  t^  indictment  that  the  pretence 
was  made,  and  did  produce  the  effect,  ancPnr&s  false  to  the  knowledge  of 
the  defendant,  it  does  not  appear  what  additional  averment  can  be 
wanting.  It  is  enough  to  say  that  the  pretence  was  made  knowingly, 
and  the  money  obtained  thereby  with  the  intent  to  defraud,  and  that 
the  pretence  was  false  to  the  defendant's  knowledge.  As  to  the  fourth 
objection,  it  is  impossible  not  to  connect  the  allegation  of  untruth  with 
the  time  of  making  the  pretence.  In  Stead  v.  Payer j  1  C.  B.  782,  the 
question  turned  on  an  averment  in  pleading:  here  we  are  looking  at  the 
description  of  the  act  of  the  party ;  the  only  proof  would  be  to  show 
that  the  defendant  said,  ''I  am  a  captain,"  &c.,  or  something  to  the 
same  effect :  it  is  that  pretence  which  is  said  to  be  'Hhen"  false,  name.ly, 
at  the  time  of  its  being  made. 

Williams,  J.  Mr.  Ballantine*8  admission,  that  the  pretence  might 
cause  the  obtaining  of  the  money,  disposes  of  a  great  part  of  his  argu- 
ment. It  is  not  necessary  to  allege  that  the  defendant  intended  to 
obtain  the  money  by  the  particular  pretence :  in  Young  v.  The  Kingj 
8  T.  B.  98,  though  many  objections  were  made,  this  point  was  not  taken. 
It  is  enough  to  show  a  false  pretence  made  and  money  obtained  by  it. 
I  agree,  as  to  the  fifth  objection,  that,  if  any  case  could  be  found  where 
it  had  been  held  necessary,  before  stat.  7  G.  4,  c.  64,  s.  21,  to  allege 
that  the  security  was  unsatisfied,  that  might  have  created  a  difficulty  on 
such  an  indictment  as  this,  except  for  *the  statute :  but  now  it  is  vMnq 
sufficient  after  verdict  that  the  indictment  should,  as  this  does, 
follow  the'  words  of  the  statute  creating  the  offence.  Ab  to  the  word 
^*then,'*  I  doubt  ^whether  any  other  mode  of  describing  the  time  would 
have  been  correct ;  I  do  not  however  say  that  it  might  not :  but  clearly 
the  word  here  refers  to  the  time  of  making  the  pretence. 
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Lord  Denman,  G.  J.  I  am  sore  that  Bex  v.  Reedy  7  C.  &  P.  848, 
was  not  before  the  Judges.  That  decision  is  Bot  overruled  now  ;  for  it 
never  took  place.  .  Judgment  affirmed. 


Ex  parte  EVANS.     June  11. 

Jufitices  in  quarter  sessions  may  in  their  discretion  make  an  order  that  barristers,  provided  as 
many  as  four  attend,  shall  have  exclusive  audience  in  their  Court,  though,  until  such  order 
was  made,  no  barristers  have  attended  the  Court,  except  on  special  retainer,  and  the  busi- 
ness of  advocates  has  always  been  performed  by  attorneys  only. 

The  following  order  was  made  by  the  Justices  in  Quarter  Sessions  for 
Denbighshire,  on  July  1st,  1845,  and  reconsidered,  on  the  motion  of  two 
justices,  and  confirmed,  at  the  sessions  for  the  same  county  on  January 
6th,  1846. 

^'  Ordered,  that  the  request  of  the  barristers  for  exclusive  audience  be 
granted  at  all  times  when  four  barristers  are  present.  This  order  to 
take  effect  from  the  next  Quarter  Sessions  inclusive.'' 

Sir  F.  Kelly y  Solicitor  General,  now  moved,  on  behalf  of  Thomas 
Evans  of  Vale  street,  in  the  town  of  Denbigh  in  the  above-named  county, 
attorney  at  law,  for  a  certiorari  to  bring  up  the  order  of  January  6tli, 


« 
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for  the  ^purpose  of  its  being  quashed.     The  affidavit  in  support 


of  the  application  stated :  ^'  That,  previously  to  the  making  of 
the  said  first-mentioned  order,  no  barristers  at  law  had  ever  attended  or 
practised  at  any  Court  of  Quarter  Sessions  in  the  said  county,  except 
upon  a  special  retainer,  nor,  as  deponent  has  heard  and  believes,  at  any 
Court  of  Quarter  Sessions  in  the  principality  of  Wales,  except  upon  a 
special  retainer ;  and  that  the  attorneys  and  solicitors  of  Her  Majesty's 
superior  courts  at  Westminster,  or,  until  the  abolition  of  the  special 
judicature  of  Wales,  of  the  Court  of  Great  Sessions  for  the  said  county 
of  Denbigh,  practising  in  the  said  court  of  Quarter  Sessions,  had  at  all 
times  audience  in  the  said  last-mentioned  court,  and  derived  therefrom 
certain  gains  and  emoluments."  ^^  That,  in  virtue  of  the  said  order  and 
of  the  said  confirmation  thereof,  certain  members  of  the  bar  have,  since 
the  making  thereof  respectively,  attended  at  the  said  Quarter  Sessions 
for  the  said  county,  and  have  claimed  and  been  permitted  to  have  exda- 
sive  audience  as  advocates,  and  audience  has  been  refused  by  the  said 
Court,  to  deponent  and  several  other  persons,  attorneys  of  Her  Majesty's 
superior  courts  at  Westminster,  practising  in  the  said  county  of  Den- 
bigh." ^^  That  the  making  of  the  said  orders  has  caused  an  actual 
pecuniary  loss  to  a  considerable  amount  to  deponent." 

The  Solicitor  General  referred  to  Collier  v.  H%ck»,  2  B,  &  Ad.  663, 
where  the  question  was  on  the  right  of  an  attorney  to  act  on  the  hearing 
of  an  information  before  justices  at  a  police  office,  and  Parks,  J.,  said: 
•9811  "^^  person  has  a  *right  to  act  as  an  advocate  without  the  leave 
J  of  the  Court,  which  must  of  necessity  have  the  power  of  regula- 
ting its  own  proceedings  in  all  cases  where  they  are  not  already  regulated 
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by  ancient  usage.  In  the  superior  courts,  by  ancient  usage,  persons  of 
a  particular  class  are  allowed  to  practice  as  advocates,  and  they  could 
not  lawfully  be  prevented ;  but  justices  of  the  peace,  who  are  not  bound 
by  such  usage,  may  exercise  their  discretion  whether  they  will  allow  any, 
and  what  persons,  to  act  as  advocates  before  them.'*  In  the  present 
instance  an  ancient  usage  of  the  Welsh  Courts  of  Quarter  Sessions  was 
shown,  which  the  Justices  ought  not  to  disturb. 

Lord  Dekmak,  G.  J.  It  is  an  important  rule  that,  in  this  as  in  other 
respects,  all  Courts  should  have  power  to  regulate  their  own  practice. 
The  exception  mentioned  by  Parke,  J.,  does  not  reach  the  present  case, 
but  those  only  in  which,  by  usage,  some  privilege  is  given  to  particular 
persons  exclusively.  And  any  more  general  argument  would  apply,  not 
in  behalf  of  attorneys  only,  but  of  other  persons  who  would  attend  at  a 
lower  charge  even  than  the  attorneys.  It  is  reasonable  that,  for  the 
purposes  of  a  Court,  there  should  be  privileged  orders.  And,  in  this 
case,  I  think  we  ought  not  to  interfere  with  a  discretion  which,  we  have 
no  doubt,  has  been  soundly  exercised ;  and  which,  indeed  appears  to  have 
been  so  exercised,  by  the  condition  which  the' Justices  have  imposed  as  to 
number. 

Patteson,  J.,  concurred.(a)  Rule  refused. 

(a)  WioHTMAK,  J.,  was  in  the  Bail  Court ;  Williams,  J.,  sitting  at  nisi  prios. 


*WILLIAM  TRIX,  and  MART  COURTENAT,  hia  r^gj^o 
Wife,  V.  THORNE.    June  11.  »■ 

Declaration  in  debt  by  husband  and  wife  on  a  money  bond  given  to  the  wife  while  sole,  dated, 
to  wit,  on  27th  September,  &xi.  Breach,  nonpayment  to  her  while  sole,  or  to  plaintiffs  or 
either  of  them  since  the  marriage.  Plea,  craving  oyer  of  the  bond  and  condition,  and  set- 
ting out  the  condition,  which  was  for  payment  to  the  wife  (then  sole),  her  executors,  6lc.,  or 
assigns,  of  3002.  with  interest  for  the  same  on  29th  March  next  ensuing  the  day  of  the  date 
of  the  above  written  bond  ;  and  averring  that,  from  the  time  of  making  the  bond  and  con- 
dition, defendant  hath  always  in  all  things  duly  performed  the  condition,  &c. :  verification. 
Replication  :  That  defendant  did  not  nor  would  pay  the  sum  of  300/.  with  the  interest  for  the 
same  on  the  day  and  in  the  manner  limited  and  appointed  by  the  condition  according  to  the 
troe  intent,  &c.,  thereof:  verification. 

Demurrer.  1.  Because  it  is  not  sufficiently  alleged  in  the  replication  that  the  day  appointed 
for  payment  by  the  condition  was  past  before  action  brought.  2.  Because  the  replication 
informally  concludes  with  a  verification.  3.  Because  the  replication  is  double,  assigning 
breaches  by  nonpasnnent  of  principal  and  nonpayment  of  interest.  4.  Because  it  does  not 
allege  with  certainty  to  whom  the  money  was  unpaid,  nor  whether  the  default  was  before  or 
after  the  marriage. 

A  Judge,  on  summons,  set  aside  the  demurrer  as  frivolous ;  March  9th.  In  the  next  term, 
April  27th,  the  defendant  moved  to  set  aside  the  Judge*s  order. 

Held  that  the  demurrer,  on  points  1,  3,  and  4,  was  frivolous.  On  point  2,  Quare  whether  it 
was  not  well  grounded. 

Bat  the  Court  refused  to  overrule  the  discretion  of  the  Judge  in  making  the  order,  the  plea  at 
all  events  being  bad,  and  the  defendant  being  late  in  his  application. 

Debt  on  bond.  The  declaration  stated  that  defendant,  while  the 
female  plaintiiT  was  sole,  to  wit,  on  27th  September,  1827,  by  his  writing 
obligatory,  the  date  whereof  is  a  day  and  year  therein  named,  to  wit,  the 
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day  and  year  last  aforesaid,  acknowledged  himself  to  be  bonnd  to  the 
female  plaintiff  in  300^.,  to  be  paid  to  her.  Breach,  nonpayment  to  her 
while  sole,  or  to  the  plaintiffs  or  either  of  them  since  their  marriage. 

Plea,  after  craving  oyer  of  the  bond  ("and  it  is  read  to  him,  &c."), 
and  of  the  condition,  which  appeared  to  be  for  payment  by  defendant, 
his  heirs,  executors  or  administrators,  to  the  female  plaintiff  (then  M.  C. 
Thorne),  her  executors,  administrators  or  assigns,  of  "  the  full  sum  of 
800Z.  of  good  and  lawful  money  of  Great  Britain,  with  lawful  interest 
for  the  same  sum,  on  the  29th  day  of  March  next  ensuing  the  day  of  the 
date  of  the  abovewritten  bond :''  "  That,  from  the  time  of  the  making 
4^00  0-1  *the  said  writing  obligatory  and  condition  as  afores^d,  hither- 
-'  to,  he"  (defendant)  "  hath  always  in  all  things  duly  performed 
and  fulfilled  the  said  condition  of  the  said  writing  obligatory,  accord- 
ing to  the  tenor  and  effect,  true  intent  and  meaning  thereof."  Yerifi- 
'  cation. 

Replication.  "  That  the  defendant  did  not  nor  would  well  and  truly 
pay  or  cause  to  be  paid  the  full  sum  of  300Z.  of  good  and  'lawful  money 
of  Great  Britain,  with  lawful  interest  for  the  same,  on  the  day  and  time, 
and  in  the  manner,  limited  and  appointed  in  and  by  the  said  condition 
of  the  said  writing  obligatory,  according  to  the  true  intent  and  meaning 
thereof,  but  wholly  omitted  and  neglected  so  to  do."    Verification. 

Demurrer,  stating  as  causes :  "  1.  That  no  breach  of  the  above  condi- 
tion of  the  above  bond  is  sufiiciently  assigned  in  or  by  the  said  replica- 
tion, in  this,  that  it  is  not  distinctly  and  properly  alleged  therein  that 
the  day  of  payment  of  the  said  principal  sum  of  300Z.  with  interest  had 
arrived  or  elapsed  before  the  commencement  of  this  suit,  nor  that  any 
interest  had  accrued  due  when  this  action  was  commenced :  and  that,  if 
the  lapse  of  such  day,  or  the  accruing  of  such  interest,  can  be  inferred 
from  any  of  the  allegations  in  the  said  replication,  the  same  is  uncertain 
and  argumentative  only,  and  not  sufficiently  positive.  2.  That  the  said 
replication  informally  concludes  with  a  verification.  3.  That  the  said 
replication  is  either  double  and  multifarious  in  assigning  two  breaches 
of  the  above  condition,  namely  the  nonpayment  of  the  said  principal 
sum  and  also  the  nonpayment  of  the  said  interest ;  or  it  is  uncertain  and 
ambiguous  in  this,  that  the  defendant  cannot  ascertain  whether  the  alle- 
gations therein  mean  that  the  said  principal  sum  has  not  been  paid  or 
that  the  said  interest  has  not  been  paid,  or  that  neither  the  said  principal 
MQA-]  ^^^  *^o^  ^^^  s^i^  interest  has  been  paid.  Lastly :  That  the  said 
^  replication  is  uncertain  in  this,  that  it  is  not  alleged  to  whom  the 
said  principal  sum  with  the  said  interest  were  unpaid,  nor  whether  the 
same  were  respectively  so  linpaid  before  or  after  the  marriage  of  the 
plaintiffs,  nor  whether  the- same  were  respectively  unpaid  to  the  said  M. 
C.  Thorne  on  her  assigns :  and  that,  as  the  payment  of  the  said  principal 
with  the  said  interest  is  by  the  said  condition  to  be  made,  in  the  alter- 
native, either  to  her  or  to  her  assigns,  and  as  it  appears  by  the  pleadings 
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that  she  hath  an  assign,  the  nonpayment  to  her  or  her  assigns  should 
have  been  expressly  alleged." 

On  summons  and  hearing,  in  Hilary  vacation  (March  9th),  1846, 
Cresswell,  J.,  ordered  the  demurrer  to  be  set  aside  as  frivolous :  and 
the  plaintiff,  in  the  same  vacation,  signed  judgment  by  default  and  pro- 
ceeded to  assessment  of  damages  and  taxation  of  costs,  the  defendant 
protesting,  at  each  step,  against  such  proceedings.  The  costs  were  taxed 
and  final  judgment  signed,  April  8th.  In  last  Easter  term,  April  27th,(a) 
a  rule  was  obtained  calling  on  the  plaintiff  to  show  cause  why  the 
order  of  Cresswell,  J.,  should  not  be  rescinded,  and  the  judgment  and 
all  proceedings  thereon  set  aside. 

Butt  now  showed  cause,  and  stated,  as  a  preliminary  objection,  that 
the  motion  was  not  made  in  reasonable  time,  citing  Clement  v.  Weaver^  3 
Man.  k  G.  551. 

M.  Smithy  contrd  (as  to  this  point.)  There  is  no  strict  rule  upon  the 
subject  unless  where  the  party  who  obtained  the  order  has,  in  consequence 
of  the  delay,  taken  further  steps  and  incurred  expense.  Where  that 
•is  not  so,  it  is  laid  down  generally  that  the  party  dissatisfied  may,  r*ooc 
if  the  order  was  made  in  vacation,  "  apply  to  the  Court  in  the  *■ 
following  term"  to  have  it  set  aside :  2  Chitt.  Archb.  1443,  8th  ed.,  Part 
6,  chap.  2.  The  defendant  here  has  not  lain  by  so  as  to  mislead  the 
plaintiff;  the  case,  therefore,  differs  from  Clement  v.  Weaver,  3  Man.  & 
G.  551.(a) 

Butt  was  then  desired  by  the  Court  to  proceed.  The  first  objection  is 
frivolous.  The  day  of  payment  is  not  stated  in  the  replication ;  but  it 
appears  sufliciently  by  the  declaration  and  the  condition  as  set  out  on 
oyer.  Secondly,  the  plea  of  a  general  performance  was  bad :  the  parties 
could  not  possibly  go  to  issue  upon  it :  the  plaintiff  therefore  could  only 
assign  a  breach  or  demur.  Except  in  the  case  of  a  bond  to  perform  an 
award,  '^  if  defendant  pleads  a  performance  of  the  condition,  though  it 
be  not  well  pleaded,  the  plaintiff  in  his  replication  must  show  a  breach ; 
for  then  he  has  not  a  cause  of  action  unless  he  shows  one :"  note  (4)  to 
Hayman  v.  Q-errard,  1  Wms.  Saund.  103  d,  6th  ed.,  citing  Meredith  v. 
AlUyn,  1  Salk.  138.  Being,  therefore,  obliged  to  assign  a  breach,  the 
plaintiff  necessarily  concluded  with  a  verification.  It  is  true  that,  in 
Roake9  v.  Manser,  1  Com.  B.  531,  where,  to  a  declaration  on  a  bond 
conditioned  to  pay  10002.  and  interest  on  a  given  day  according  to  a 
certain  indenture,  and  also,  generally,  to  perform  all  the  covenants  of 
the  indenture,  a  general  plea  of  performance  was  pleaded,  and  the  plain- 
tiffs  replied  that  defendants  did  not  pay  the  lOOOZ.  in  the  condition  men- 
*tioned  in  manner  and  form,  &c.,  concluding  to  the  country,  the  r*2ft6 
Court  held  the  replication  sufficient,  being  of  opinion  that,  on  ^ 

(a)  Term  began  on  15th  April. 

\h\  Counsel  stated  in  the  present  case  that  the  motion  was  to  have  been  made  earlier,  bat 
was  deferred  because  ihe  instructions  were  found  to  be  imperfect. 
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that  record,  the  plea  might  be  construed  as  if  it  had  alleged  performance 
of  the  only  special  condition  by  proper  averments,  in  which  case  the 
traverse  offered  by  the  replication  would  have  been  correct.  But  it  does 
not  follow  that  the  strictly  accurate  form  for  such  a  case  is  not  that  now 
adopted.  Thirdly,  the  replication  is  not  double  or  ambiguous.  The 
condition  of  the  bond,  to  pay  300/.  with  lawful  interest,  on  a  given  day, 
creates  one  contract  to  pay  one  sum ;  the  breach  of  that  contract  is  a 
single  act ;  and  it  is  so  alleged.  Dickenson  v.  HarrUon^  4  Price,  282, 
was  cited  in  moving  for  this  rule :  there  the  Court  of  Exchequer  held 
that,  on  a  bond  for  payment  of  800/.  with  interest,  the  plaintiff  might 
declare  in  debt  for  the  800/.  without  expressly  waiving  the  interest,  the 
debt  and  interest  being  two  separate  or  separable  matters :  but  that  does 
not  show  that,  on  a  contract  worded  as  this  is,  the  principal  and  interest 
may  not  be  claimed  as  one  debt.  Principal  and  interest  are  so  far  an 
entire  thing  that  payment  of  interest  on  a  note  may  be  relied  upon  to 
take  the  note  itself  out  of  the  Statute  of  Limitations ;  Bealy  v.  Chreenslade^ 
2  Cro.  &  J.  61 ;  S.  C.  2  Tyr.  121.  Where  indeed  a  penal  bill  was  for 
payment  of  a  debt  by  specified  instalments,  a  declaration  alleging  that 
defendant  did  not  pay  '^  the  said  several  sums  of  money,  or  any  of  them," 
was  held  to  be  double ;  Humphreys  v.  Bethily^  2  Ventr.  108,  222,(a) 
cited  in  Stephen  on  Pleading,  p.  287,  5th  ed. :  but  there  the  sums  were 
distinct  by  the  terms  of  the  contract.  As  to  the  last  objection,  it  was 
sufficient  to  aver  that  the  defendant  did  not  pay  in  the  manner  limited 
•2RY1  ^y  ^^®  condition.  The  default  is  sufficiently  *ascertained  by  refe- 
^  rence  to  the  condition.  So,  in  Jones  v.  Owen^  5  A.  &  E.  222,  an 
allegation  that  defendant  was  indebted  to  plaintiff  in  the  sum  of  20/.  for 
goods  sold,  JLc,  and  in  consideration  thereof  ^'  promised"  (not  adding  ^'  the 
plaintiff  ")  to  pay  the  said  moneys  to  plaintiff  on  request,  was  held  by  Lord 
Denman,  C.  J.,  to  be  sufficiently  certain,  independently  of  the  Rule  of 
Court  of  Trin.  1,  W.  4.(6) 

M.  Smithy  contrd.  The  discussion  which  these  points  have  required 
proves  that  the  demurrer  is  not  frivolous.  As  to  the  first  point,  Parkin- 
son V.  Whitehead^  2  Man.  &  G.  329,  shows  the  necessity  of  expressly 
averring  that  the  time  for  performance  had  elapsed  before  action  brought ; 
and  the  Court  there  would  not,  for  the  purpose  of  remedying  the  want 
of  such  averment,  notice  the  date  of  the  agreement,  which  was  laid 
under  a  videlicet.  The  objection  there  was  taken  as  on  general  demur- 
rer. [Patteson,  J.  Here  you  have  the  condition  set  out  on  oyer  :  the 
date  there  is  given  only  by  reference  to  that  in  the  declaration,  which  is 
under  a  videlicet ;  but,  if  the  count  had  been  demurred  to,  and  demurrer 
books  made  up,  the  plaintiff  would  have  been  entitled,  by  Reg.  Gen.  HiL 
2  W.  4,  I.  44,  3  B.  &  Ad.  380,  to  insert  the  whole  deed  at  the  head  of 
the  plea,  and  that  would  have  removed  all  objection.     May  not  it  be 

(a)  But  held  there  that  the  fault  waa  cured  by  pleading  over. 

(6)  R.  Trin.  1  W.  4.  Schedule,  tit.  Common  Cwnti,  2  B.  &  Ad.  787. 
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taken  now  that  that  is  yirtually  done,  which  the  plaintiff  had  a  right  to 
do  ?]  If  he  had  omitted  to  insert  the  whole  deed,  the  Court  could  have 
looked  only  at  the  pleadings  as  they  stood ;  and  in  the  present  state  of 
this  case  it  cannot  be  '''assumed  that  the  plaintiff  has  chosen  to  r^noo 
exercise  such  a  right.  Tucker  v.  Webater^  10  M.  &  W.  371,  is  *■ 
also  a  case  bearing  on  this  point.  It  is  a  settled  principle,  that,  if  a 
plea  avers  performance  generally,  the  breach  must  be  replied  in  precise 
terms.  Secondly,  Roakes  v.  Manser,  1  C.  B.  531,  shows  that,  if  per- 
formance is  pleaded  generally,  and  the  plaintiff  denies  it  specifically, 
the  replication  should  conclude  to  the  country,  if  the  performance  really 
consists  in  the  doing  of  one  thing  only.  [Gresswell,  J.,  there  cited  ' 
Bush  V.  Leake,  3  Doug.  255,  as  showing  that,  if  the  defendant  alleges 
performance  by  paying  money  and  performing  covenants,  the  replication 
may  properly  traverse  payment  of  the  money,  and  conclude  to  the 
country.  The  authorities  are  collected  in  the  notes  to  Hayman  v.  Ger- 
rard,  1  Wms.  Saund.  102.  The  third  point  is  decided  by  the  opinions 
which  the  Court  of  Exchequer  delivered  in  Dickenaon  v.  Harrison^  4 
Price,  282.  That  case  does  not  differ  in  principle  from  James  v.  Thomas, 
5  B.  &;  Ad.  40,  42,  where  it  was  held  that  breaches  could  not  have  been 
assigned  under  stat.  8  &  9  W.  3,  c.  11,  s.  8,  because,  by  the  express 
terms  of  the  instrument  in  question,  the  principal  and  interest  had 
become  one  debt.  .  The  ruling  in  Humphreys  v.  Bethily,  2  Yentr.  198, 
applies  as  well  to  principal  and  interest  as  to  instalments.  Fourthly,  the 
replication  should  have  been  as  particular  as  the  declaration  in  mention- 
ing the  party  or  parties  to  whom  the  300Z.  was  unpaid.  It  may  have 
been  paid  to  the  husband  before  action  brought. 

Lord  Denman,  C.  J.  The  first  objection  clearly  fails.  The  words  of 
the  condition,  "  next  ensuing  the  •day  of  the  date  of  the  above  pj^ooQ 
written  bond,"  refer  to  the  date  of  the  bond  as  given  in  the  decla-  ^ 
ration.  That  is  under  a  videlicet ;  but  it  is  made  material  by  the  sub- 
sequent pleading.  As  to  the  third  objection,  I  think  the  replication  is 
not  double.  Dickinson  v.  Harrison,  4  Price,  282,  shows  that,  on  a  bond 
for  payment  of  money  with  interest,  the  plaintiff  may,  if  he  will,  declare 
for  non-payment  of  the  principal,  and  not  notice  the  interest ;  but  it  does 
not  prove  that  he  is  bound,  in  a  plea,  to  notice  one  or  the  other  only. 
If  a  party  has  bound  himself  to  pay  a  sum  of  money  with  interest  on  a 
given  day,  and  does  not,^it  is  a  single  breach.  As  to  the  fourth  point,  I 
think  the  allegation  of  non-payment  is  sufficiently  precise.  On  the 
second  objection  I  think  that  the  question  is  more  doubtful,  and  that 
there  may  be  a  good  deal  of  argument  on  the  point  decided  in  Roakes  v. 
Manser,  1  C.  B.  531 :  but  we  may  take  into  consideration  here  that  the 
plaintiff  is  replying  to  an  irregular  plea.  And  the  privilege  of  setting 
s.^ide  demurrers  as  frivolous  is  a  very  valuable  one ;  and,  where  a  judge ' 
has  exercised  his  discretion  on  this  subject,  I  should  be  slow,  in  the 
exercise  of  ours,  to  interpose.     I  also  think  that  the  time  at  which  this 
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application,  was  made  is  important.  A  party  had  better,  in  such  a  case, 
come  on  the  first  day  of  the  term.  I  do  not  lay  down  a  precise  rule ; 
but  the  time  of  moving  is  a  point  which  ought  to  be  considered.  If  oni 
attention  had  been  called  to  it  when  the  present  motion  was  made,  we 
should  probably  not  have  granted  a  rule  nisi. 

Patteson,  J.     I  am  of  the  same  opinion.      The  declaration  is  good  ; 
*9Q0"l   *^^  ^  tricky  plea  is  pleaded :  and  *then  objections  are  taken  by 

■^  demurrer  to  the  replication.  A  learned  judge  at  chambers  has 
exercised  his  discretion  in  setting  that  demurrer  aside  as  frivolous ;  and 
I  should  not  discharge  his  order,  unless  I  clearly  saw  that  it  had  done 
some  mischief.  That  is  not  the  case ;  for,  if  the  defendant  had  argued 
his  demurrer,  he  must  have  confessed  at  once  that  his  plea  was  bad. 
None  of  the  objections,  however,  are  -tenable,  unless  it  be  the  second. 
As  to  the  first,  the  rule,  I,  44,  of  Hil.  2  W.  4,  8  B.  &  Ad.  880,  already 
referred  to,  would  have  entitled  the  plaintiff,  if  the  demurrer  had  been 
argued,  to  set  out  the  whole  bond  on  the  paper  books ;  and  I  think  the 
learned  judge  might  treat  the  case  as  if  the  whole  had  been  set  out. 
Had  that  been  done  it  is  agreed  that  there  would  have  been  no  ground 
of  objection.  As  to  the  verification,  Roakes  v.  Manser ^  certainly  decides 
that  if  the  replication  here  had  concluded  to  the  country  it  would  have 
been  good :  but  it  does  not  show  that  the  present  conclusion  must  there 
fore  be  bad.  With  respect  to  the  supposed  duplicity  in  alleging  as  a 
breach  non-payment  both  of  principal  and  of  interest,  when  the  party 
has  bound  himself  to  pay  a  sum  with  interest  on  a  day  certain,  and  has 
failed,  it  is  one  subject  of  contract  and  one  breach,  let  the  cases  say 
what  they  may.  As  to  the  last  point,  the  breach  of  the  condition  is 
non-payment  at  the  day  named :  and  if  the  condition  was  once  broken 
it  is  no  matter  what  may  have  taken  place  afterwards.  The  declaration 
alleges,  generally,  a  breach  by  non-payment ;  the  plea  is,  fulfilment  of 
the  condition  ;  then  the  replication  states,'not  merely  that  the  defendant 
has  not  paid  what  is  claimed  in  the  action,  but  that  he  did  not  pay 
^  '^'principal  and  interest  on  the  day  and  in  the  manner  limited  and 

-I  appointed  by  the  condition.  My  only  difficulty  is  on  the  verifica- 
tion :  but  as  the  judge  has  exercised  his  discretion  upon  it,  and  as  the 
plea  is  clearly  bad,  and  the  defendant  has  applied  so  late,  I  think  we 
cannot  say  that  the  order  should  be  set  aside,  (aj 

Rule  oischarged,  with  costs. 

(a)  WioHTMAN  J.,  was  in  the  Bail  Court ;  Wiillums,  J.,  at  niai  phus. 
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The  QUEEN  v.  The  Poor  Law  Commissioners  for  ENGLAND  and 
WALES.    June  11. 

In  the  Matter  of  ST.  MARY  ABBOTS,  KENSINGTON. 

Where,  by  the  order  of  the  Poor  Law  Commiesioners,  under  stat.  4  &  5  W.  4,  c.  76,  s.  39, 
guardians  are  appointed  to  administer  the  poor  law  in  a  single  parish,  the  consent  to  an  order 
for  building  a  workhouse  in  such  parish,  under  sect.  23,  must  be  given  by  a  majority  of  the 
guardians,  as  it  is,  in  the  case  of  a  union,  under  sect.  38 ;  and  not  by  a  mojority  of  the  rate- 
payers. 

When  the  Poor  Law  Commissioners,  under  the  privilege  given  by  stat.  4  dc  5  W.  4,  c.  76, 
a.  106,  show  cause  in  the  first  instance  against  a  motion  for  a  certiorari,  and  succeed,  the 
Court  will  grant  them  costs,  if  proper  ground  appear  for  it,  though  the  general  rule  of  practice 
is  that  a  party  showing  cause  in  the  first  instance  shall  not  have  costs. 

The  Poor  Law  Commissioners,  on  March  21st,  1846,  made  an  order, 
addressed  to  the  guardians  of  the  poor  of  the  parish  of  St.  Mary  Abbots, 
Kensington,  and  commencing  as  follows. 

'^  We,  the  Poor  Law  Commissioners,  by  and  with  the  consent  of  a 
majority  of  the  guardians  of  the  poor  of  the  parish  of  St.  Mary  Abbots, 
Kensington,  in  the  county  of  Middlesex,  testified  in  writing  at  the  foot 
of  a  duplicate  of  this  instrument,  and  in  pursuance  of  the  powers  given  to 
us  in  and  by  an  act,"  &c.  (4  &  6  W.  4,  c.  76),  "do  hereby  order  and 
direct,"  &c.  The  order  directed  the  guardians  to  purchase  a  certain 
site  for  a  "'workhouse,  and  to  build  such  house  thereon,  and  r^cnQO 
empowered  them  to  borrow  money  for  the  purpose  on  the  security 
of  the  rates.  The  consent  was  signed  by  fourteen  persons,  styling  them- 
selves "  the  majority  of  the  guardians  of  the  poor  of  the  parish  of  St. 
Mary  Abbots,  Kensington." 

The  parish  of  St.  Mary  Abbots  has  its  own  board  of  guardians  for  the 
administration  of  the  poor  law,  under  an  order  of  the  Commissioners 
made  (March  11th,  1845)  in  pursuance  of  stat.  4  &  5  W.  4,c.  76,  s.  39. 

Notice  of  application  for  a  certiorari  as  after  mentioned  .was  duly 
served  upon  the  Commissioners. 

Martin  and  C.  Clark^(a)  now  moved  for  a  certiorari  to  bring  into  this 
Court,  for  the  purpose  of  quashing,  the  above-mentioned  order.  The 
objection  reliea  upon  is,  that,  in  the  particular  case  of  an  order  for 
building  a  workhouse,  in  a  parish  not  forming  part  of  a  union,  but 
having  its  own  guardians,  the  consent  of  a  majority  of  the  rate-payers  is 
necessary,  and  a  majority  of  the  guardians  cannot  consent.  This  turns 
on  stat.  4  &  5  W.  4,  c.  76,  s.  23,  which  enacts :  "  That  it  shall  be  lawful 
for  the  said  Commissioners,  and  they  are  hereby  empowered,  from  time 
to  time  when  they  may  see  fit,  by  any  writing  under  their  hands  and 
Beal,  by  and  with  the  consent  in  writing  of  a  majority  of  the  guardians 
of  any  union,  or  with  the  consent  of  a  majority  of  the  rate-payers  and 
owners  of  property  entitled  to  vote  in  manner  hereinafter  prescribed, 

ia)  The  Court,  inclining  to  the  opinion  that  a  certiorari  could  not  be  granted,  allowed  Clark 
to  support  the  motion  in  the  first  instance. 
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in  any  parish,  such  last-mentioned  majority  to  be  ascertained  in  manner 
♦9QQ1  *provided  in  and  by  this  act,  to  order  and  direct  the  overseers  or 
-*  guardians  of  any  parish  or  union  not  having  a  workhouse  or 
workhouses,  to  build  a  workhouse,"  and  to  purchase  land,  &;c.  The  only 
majority  there  authorised  to  consent,  is,  in  a  union,  the  majority  of 
guardians  "of  any  union;"  in  a  parish,  a  "majority  of  the  rate-payers 
and  owners  of  property  entitled  to  vote,"  &c.,  "in  any  parish."  Where 
several  parishes  are  united,  it  would  be  inconvenient  that  the  respective 
bodies  of  rate-payers  should  vote :  the  rate-payers  of  one  parish  have 
no  means  of  influencing  those  of  another ;  and  the  votes  of  the  parishes 
might  be  equally  divided  :  the  guardians,  therefore,  vote,  in  a  representa- 
tive capacity.  But  in  the  case  of  a  single  parish  no  such  inconvenience 
arises ;  and  the  words  of  the  statute  are  express.  Reference  may  be 
made  to  sect.  39,  which  enacts  that,  if  the  Commissioners  shall,  by 
their  order,  "  direct  that  the  administration  of  the  laws  for  the  relief  of 
the  poor  of  any  single  parish  should  be  governed  and  administered  by  a 
board  of  guardians,  then  such  board  shall  be  elected  and  constituted, 
and  authorised  and  entitled  to  act,  for  such  single  parish,  in  like  manner 
in  all  respects  as  is  hereinbefore  enacted  and  provided  in  respect  to  a 
board  of  guardians  for  united  parishes."  But  that  refers  to  sect.  88, 
which  provides  for  administering  the  relief  of  the  poor,  and  governing 
the  workhouses,  in  a  union,  by  "  a  board  of  guardians."  The  purposes 
for  which  those  bodies  act  are  different  from  that  contemplated  in  sect. 
23 ;  and  the  act  of  a  board  (whose  functions,  under  sect.  38,  may  be 
executed  by  three  only  of  the  members)  is  widely  different  from  that  of 
a  number  of  individuals,  not  proceeding  as  an  official  body,  but  deciding 
by  their  majority.     The  board  of  a  parish  •under  sect.  39  is  assi- 
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milated  by  the  statute  to  that  of  a  union  under  sect.  38  ;  but  the 


power  under  sect.  23  is  not  given  to  a  board :  and  sect.  21  provides  ; 
"  That  nothing  herein  contained  shall  be  construed  to  give  the  said  Com- 
missioners or  Assistant  Commissioners  any  power  to  order  the  building, 
purchasing,  hiring,  altering,  or  enlarging  of  any  workhouse,  or  the  pur- 
chasing or  hiring  <ff  any  land  at  the  charge  or  for  the  use  of  any  parish 
or  union,  save  and  except  so  far  as  such  powers  are  expressly  given  by 
this  act."  Now,  "  if  a  particular  thing  be  given  or  limited  in  the  pre- 
ceding parts  of  a  statute,  this  shall  not  be  taken  away  or  altered  by  any 
subsequent  general  words  of  the  same  statute:"  Dwarrison  Statutes, 
614,  2d  ed.,  where  Standenv.  Univernty  of  Oxford^  1(W.)  Jones,  17, 
26,  is  cited.  Churchill  v.  Oreasey  5  Bing.  177,  180,  (judgment  of  Best, 
C.  J.,)  is  to  a  similar  effect.  Therefore  sect.  39  does  not  take  away  the 
privilege  of  the  rate-payers  under  sect.  23.  The  distinction  between 
guardians  of  a  union  and  guardians  of  a  parish  has  been  the  ground  of 
decision  in  several  cases  ;  Regina  v.  The  Justices  of  Surrey y  5  Q.  B.  506, 
Regina  v.  The  Guardians  of  Lambeth^  5  Q.  B.  513,  Regina  v.  St,  Mary^ 
SoxUhamptony  5  Q.  B.  513. 
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Sir  F.  The$igery  Attorney  General,  Sir  F,  Kelly^  Solicitor  General, 
and  Tomlinsonj  contrd>,  were  to  have  shown  cause  in  the  first  instance, 
but  were  not  heard. 

JiOrd  Dbnman,  G.  J.  It  is  only  necessary,  for  the  decision  of  this 
case,  to  see  what  the  words  of  the  '''statute  are.  Sect.  21  pro-  r*aqn 
vides  that  nothing  in  the  act  shall  give  the  Commissioners  any  ^ 
power  to  order  the  building  of  any  workhouse,  or  purchasing  any  land, 
at  the  charge  of  any  parish  or  union,  ^*  save  and  except  so  far  as  such 
powers  are  expressly  given  by  this  act."  Then  the  power  given  by 
sect.  23  is  to  make  orders  upon  'Hhe  overseers  or  guardians  of  any 
parish  or  union"  for  these  purposes,  "  with  the  consent  in  writing  of  a 
majority  of  the  guardians  of  any  union,  or  with  the  consent  of  a  majority 
of  the  rate-payers  and  owners  of  property  entitled  to  vote  in  manner 
hereinafter  prescribed,  in  any  parish,  such  last-mentioned  majority  to  be 
ascertained  in  manner  provided  in  and  by  this  act."  I  agree  that  the 
power  is  subject  to  the  consent  of  each  body  respectively  in  each  case. 
The  parish  may  be  in  such  a  situation  that  the  body  of  rate-payers  must 
be  called  upon,  but  that  is  where  there  is  no  board  of  guardians.  If  a 
board  of  guardians  has  been  appointed  for  the  parish,  the  specific  provi- 
sion requiring  the  consent  of  guardians  attac'hes  as  it  would  in  a  union. 
The  act  must  be  read  as  if  there  had  been  a  clause  with  three  divisions, 
providing,  first,  that,  where  guardians  were  appointed  for  a  union,  those 
guardians  should  give  the  consent ;  secondly,  that,  if  there  were  no  guar- 
dians, the  consent  should  be  by  vote  of  the  rate-payers  in  the  parish ; 
thirdly,  that,  if  there  were  guardians  for  the  parish,  the  power  of  consent 
should  be  with  them. 

Pattbson,  J.  I  am  of  the  same  opinion,  though  I  adhere  to  the 
distinction  drawn  in  former  cases  between  guardians  of  a  union  and 
guardians  of  a  parish.  As  to  the  argument  that  guardians  of  a  union 
always  act  as  a  *board,  it  may  be  observed  that,  by  one  of  the  r^ooQ 
provisoes  of  sect.  38,  the  Commissioners,  if  they  think  proper, 
may  order  them  to  act  diflFerently.  But  the  real  question  is,  whether  St. 
Mary  Abbots,  being  made,  by  order  of  the  Cqmmissioners,  a  district 
which  is  to  hate  guardians,  is  not,  for  the  present  purpose,  in  the  same 
situation  as  if  it  were  part  of  a  union.  Now,  by  sect.  39,  if  the  Com- 
missioners order  that  the  administration  of  the  laws  for  the  relief  of  the 
poor  in  a  single  parish  shall  be  under  a  board  of  guardians,  ''  then  such 
board  shall  be  elected  and  constituted,  and  authorised  and  entitled  to 
act,  for  such  single  parish,  in  like  manner  in  all  respects  as  is  hereinbe- 
fore enacted  and  provided  in  respect  to  a  board  of  guardians  for  united 
parishes."  There  is  no  restriction  or  qualification.  The  guardians  of  a 
parish  act  for  and  bind  the  parish  as  those  of  a  union  act  for  and  bind 
the  union.  The  provision,  in  sect.  23,  for  a  consent  by  the  majority  of 
rate-payers,  points  to  the  case,  as  distinguished  from  these  two,  where 
the  parish  is  still  under  the  old  law.     No  doubt  can  arise,  unless  upon  a 
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very  strict  construction  of  the  word  "expressly"  at  the  end  of  sect.  21. 
But  the  power  in  question  is  expressly  conferred,  in  unions,  by  sect.  38 . 
and  sect.  39,  referring  to  that  clause  by  the  words  "  in  like  manner  it 
all  respects  as  is  hereinbefore  enacted,"  gives  the  power  as  expressly. in 
parishes.  Writ  refused. 

Sir  F,  Thesiger^  Attorney  General,  then  moved  for  the  costs  of  the 
application.  ((7.  Olark^  contr^,  pointed  out  that  stat.  4  &  5  W.  4,  c. 
76,  s.  107,  recognizes  the  right  to  costs  only  where  the  order  has  been 
actually  removed  by  the  writ  of  certiorari,  and  declared  legal  by 
♦2971  *'^®  Court.)  If  the  writ  here  had  been  granted,  the  Commis- 
sioners would  have  been  obliged  to  appear,,  and  would  have  been 
entitled  to  their  costs  by  the  express  words  of  sect.  107.  But  the  appli- 
cation is  now  to  the  discretion  of  the  Court.  In  general,  it  is  true  that 
parties  voluntarily  appearing  in  the  first  instance  do  not  obtain  their 
costs ;  but  this  statute,  sect.  106,  enacts  that,  on  notice  of  application 
for  a  certiorari  to  remove  an  order  of  the  Commissioners,  "  it  shall  be 
lawful  for  the  said  Commissioners  to  show  cause  in  the  first  instance 
against  such  application,  and  the  Court  may,  if  it  shall  so  think  fit,  forth- 
with proceed  to  hear  and  determine  the  same."  The  effect  of  this  clause 
ought  to  be  that  the  Commissioners,  when  availing  themselves  of  it, 
stand  in  the  same  situation  as  to  costs  with  parties  who  show  cause  in  the 
usual  course. 

Lord  Denman,  C.  J.  We  think  that  the  permission  given  to  the 
Commissioners  to  come  in  and  show  cause  in  the  first  instance  brings 
them  within  the  ordinary  rule  of  practice  as  to  costs.  And  Mr.  Martin 
cannot  allege  that  his  own  application  was  so  utterly  groundless,  that, 
if  cause  had  not  been  shown  in  the  first  instance,  we  should  not  have 
granted  a  rule  nisi.     The  costs  will  therefore  be  allowed. 

Pattbson,  J.,  concurred.(a)  Costs  allowed. 

(a)  Williams,  J.,  was  in  the  Bail  Court ;  Wiohtman,  J.,  sitting  at  nisi  prius. 


*DOE    on    the    several    Demises  of    Sir   WILLIAM 
^^^J       MOLESWORTH,  Bart.,  and  Otters,  y  SLEEMAN. 

Where  a  legal  manor  has  once  existed,  declarations  of  persons  deceased  as  to  its  boundary  are 
still  admissible  in  evidence,  though  the  manor  has  ceased  to  exist  otherwise  than  by  repute- 
tion. 

Ejectment  for  land,  &c.,  in  the  county  of  Devon.  On  the  trial  before 
Coleridge,  J.,  at  the  Devon  Spring  assizes,  1845,  it  appeared  that  Sir 
W.  Molesworth  claimed,  as  his  own  land,  certain  slips  of  ground  called 
landscores,  extending  respectively  to  the  distance  of  eighteen  feet  from 
the  boundary  fences  of  an  alleged  manor  called  Affaland,  of  which  he 
was  the  proprietor :  and  it  became  a  question  on  the  evidence,  whether 
AiTaland  was  or  was  not  a  manor,  and  whether,  if  it  had  formerly  been 
a  manor,  it  had  not  ceased  to  be  so,  and  become  only  a  manor  by  repa< 
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tation.  In  proof  of  title  to  the  landscores,  the  plaintiff's  counsel  offered 
in  evidence  declarations  of  old  persons  deceased  as  to  the  reputed  bound- 
ary of  the  manor,  and  as  to  the  claim  of  eighteen  feet  beyond  the  fence 
as  part  of  the  manor  lands.  The  evidence  was  objected  to,  but  received : 
and  Coleridge,  J.,  in  summing  up,  told  the  jury  that  it  was  entitled  to 
their  consideration,  if /hey  were  of  opinion  that  Affaland  was  a  manor ; 
but  he  said :  "  if  it  is  only  a  reputed  manor,  that  which  may  or  may 
not  have  been  formerly  a  manor,  but  which  has  ceased  to  be  so,  the 
principle  upon  which  that  evidence  has  been  received  fails,  because,  it 
having  become  a  private  estate,  then  such  evidence  ought  not  to  have 
been  received."  He  therefore  left  it  to  them  to  decide,  in  the  first 
instance,  whether  Affaland  was  n  manor  or  not ;  and  he  added :  "  If  you 
are  of  opinion  that  it  is  not  a  manor,  I  would  not  advise  you  to  attach 
*any  importance  to  the  evidence  of  the  old  people,  as  the  plain-  ^^^00 
tiff  had  no  right  then  to  gh^  them  that  evidence.  They  could  have  ^ 
no  concern  about  what  was  the  boundary,  any  more  than  if  it  was  an 
ordinary  estate :  but,  if  you  are  of  opinion  that  it  has  been  proved  to 
be  a  manor,  then  you  are  bound  to  attend  to  that."  The  jury  said  they 
were  of  opinion  that  the  plaintiff  had  not  made  out  his  case ;  and  they 
found  for  the  defendant. 

•7.  Cheenwoody  in  Easter  term,  1845,  obtained  a  rule  nisi  for  a  new 
trial  on  account  of  misdirection.  He  cited  Sted  v.  Prickett^  2  Stark. 
N.  P.  C.  463,  and  Soane  v.  Ireland,  10  East,  259.  In  last  Easter 
terra,(a) 

Crowder,  Butt  and  MerivaU  showed  cause.  The  direction  was  right. 
It  may  be  admitted,  though  not  actually  decided  in  Steel  v.  Prickett^ 
that  reputation  is  evidence  to  prove  the  existence  of  a  manor :  it  may 
also  be  granted  that,  where  a  manor  is  shown  to  exist,  reputation  may 
be  evidence  as  to  its  boundary  :  but  here  it  is  contended  for  the  plaintiff 
that,  although  a  manor  be  not  proved  to  exist  otherwise  than  as  a  manor 
by  reputation,  evidence  of  reputation  is  receivable  on  the  question 
whether  certain  lands  are  parcel  of  it,  or  no  parcel.  Soane  v.  Ireland^ 
is  not  in  point.  There  the  plaintiff  alleged  seisin  in  fee  of  the  manor 
of  Froome  Selwood,  and  a  prescriptive  right  in  the  lord  to  appoint  a  sexton. 
It  appeared  in  evidence  that  Froome  Selwood  was  once  a  legal  manor, 
but  had  ceased  to  be  so  for  want  of  freehold  tenants :  but  Lord  Ellen- 
borough  said  :  "  If  Froome  Selwood  were  once  a  manor,  as  it  appeared, 
this  prescriptive  right  *would  still  belong  to  it,  though  other  j.^„^^ 
manorial  rights,  such  as  that  of  holding  courts  for  want  of  freehold  '■ 
tenants,  might  be  gone  and  severed  from  it.  It  would  still  be  a  manor 
by  reputation  for  this  purpose,  which  will  satisfy  the  allegation."  Here 
the  question  is,  not  of  a  right  once  appurtenant  to  a  manor,  and  which 
may  survive  though  the  manor  is  extinct,  but  of  something  alleged  to  be 
parcel  of  the  manor  itself.     As  to  that,  reputation  can  no  longer  be  evi- 

fa)  Maj  4th.    Before  Lord  Devmin,  C.  J.,  Patteson,  Williams  and  Colebidgb,  Js. 
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dence  when  there  is  no  longer  a  manor.  There  may  be  incidents  to  a 
manor  by  reputation,  such  as  waste,  of  which  reputation  may  be  proper 
evidence;  but  such  evidence  cfcn  apply  to  those  things  only.  While 
there  is  a  manor,  its  boundary,  to  those  occupying  land  within  it,  is  a 
matter  of  public  interest :  but  that  reason  for  admitting  evidence  of  repu- 
tation ceases  with  the  legal  existence  of  the  manor. 

J.  Greenwood  (with  whom  was  M.  Smith),  control.  It  does  not  inevi- 
tably follow  that  a  manor  loses  that  character  because  the  lord  buys  up 
the  estates,  or  ceases  to  hold  courts  :  but,  supposing  that  Affaland  had 
ceased  to  be  a  legal  manor  at  the  time  to  which  the  evidence  related, 
yet,  as  it  might  continue  a  manor  by  reputation,  (Co.  Copyholder,  sect. 
31,  pp.  52,  53 ;  Rex  v.  The  Bishop  of  Chester,  Skinn.  651,  661 ;  Sir 
Moyle  Finch's  Case,  6  Rep.  63  a,  66  a  ;  2  Chit.  Blackst.  90,  91,  note  14  ; 
1  Watk.  Cop.  21),  evidence  of  reputation  was  admissible,  both  to  prove 
that  it  was  a  reputed  manor,  and  to  show  what  were  its  limits.  Abbott, 
C.  J.,  seems  to  have  thought  such  evidence  admissible  for  both  purposes, 
^  in  Steel  y,  Prickett,     [Lord  Denman,  C.  J.     *  It  is  essential  to  a 

^  reputed  manor  that  it  should  have  been  legally  a  manor ;  but,  if 
it  has  been  a  manor,  and  has  ceased,  twenty  years  back,  to  be  so,  why 
may  not  declarations  respecting  it  be  admitted  in  evidence  ?] 

The  further  hearing  of  the  case  was  adjourned :  and,  in  this  term 
(May  26th),  without  (Jailing  upon  counsel  to  resume  the  argument. 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  plaintiff  claimed  this  property,  seeking  to  prove  it  his  by  showing 
that  it  was  within  the  boundary  of  his  reputed  manor  of  Affaland ;  as  to 
the  line  of  which  boundary  he  tendered  evidence  of  reputation.  The 
learned  Judge  told  the  jury  that  they  were  to  consider  whether  this 
reputed  manor  was  a  manor,  and  that,  if  it  were  not,  evidence  of  reputa- 
tion as  to  the  line  of  boundary  ought  not  to  be  C9nsidered  by  them, 
because  in  that  ca^e  there  was  no  probability  of  conversations  taking 
place  on  this  subject,  as  there  were  no  ^tenants  of  the  manor  interested 
in  holding  such  conversations. 

But,  on  consideration,  we  cannot  accede  to  this  doctrine:  for  a  reputed 
manor  is  that  which  has  been  a  manor,  though  from  some  supervening 
defects  it  has  ceased  to  be  so.  There  seems  to  be  no  reason  why  such 
conversations  might  not  be  held  during  the  existence  of  the  manor,  and 
kept  in  the  memory  since.  And,  further,  the  supposed  discourse  which 
may  be  proved  as  reputation  is  not  confined  to  tenants,  but  may  proceed 
from  any  persons  residing  in  the  neighbourhood,  and  likely  to  have  been 
engaged  in  talking  upon  the  subject. 

*3021       *0^^^^<^  V.  Lomax,  5  Esp.  N.  P.  C.  60,  and  Soane  v.  Ireland, 
-*   10  East,  259,  are  among  the  anthorities  on  these  points. 

Rule  absolute. 
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The  QUEEN  t;.  Sir  RICHARD  DOBSON,  JOHN  SUTTON,  and 
Two  Others.     June  12. 

Where  an  indictment  ia  prosecuted  by  persons  having  some  interest  in  the  subject  matter,  and 

is  remoTed  by  certiorari,  the  prosecutors,  on  conviction,  are  entitle  to  costs  under  stat.  5  & 

6  W.  &  M.  c.  11,  B.  3,  as  parties  grieved,  though  the  expenses  of  prosecution  have  been  paid 

by  other  persons. 
An  attachment  for  not  paying  such  costs  may  be  obtained  against  one  of  several  defendants,  on 

affidavit  of  demand  upon  and  non-payment  by  him.    If  his  oo*defendants  have  paid,  it  is  for 

him  to  show  it  on  motion  to  set  aside  the  attachment. 
It  is  not  an  objection  available  on  such  motion,  that  the  rule  to  tax  was  obtained  as  against  nil 

the  defendants,  and  that  the  rule  for  an  attachment  is  entitled  as  in  a  prosecution  against 

all. 

The  defendants  in  this  case  having  received  judgment  in  Trinity 
term  1845,(a)  a  side-bar  rule  was  obtained  in  the  same  term  (June  12th), 
entitled,  "  The  Queen  v.  Sir  Richard  Dobnon^  Knight^  and  Other%^''  for 
taxation  of  the  costs  ^'to  be  paid  by  the  defendants  to  the  prosecutors'* 
or  their  attorney  ;(6)  and  the  costs  were  accordingly  taxed,  and  an 
allocatur  signed.  In  the  present  term  a  rule  was  obtained  for  *an  r*QAo 
attachment  against  the  defendant  Sutton,  on  an  affidavit  sworn  ^ 
by  Robert  Swan,  stating  himself  to  be  the  attorney  for  John  Watkins, 
William  White,  William  Sexton  Forrest,  Joseph  Samuel  Doust,  and 
William  Hartwell  Humphreys,  "the  prosecutors,  in  the  matter  of  this 
prosecution,"  and  by  Watkins  and  the  four  other  last  named  prosecutors. 
The  affidavit  stated  service  of  the  side-bar  rule  and  allocatur  upon 
Sutton,  "one  of  the  defendants  in  the  matter  of  the  above  prosecution 
and  one  of  the  defendants  in  the  rule  hereunto  annexed  and  at  whose 
instance  alone  this  indictment  was  removed*'  into  the  Queen's  Bench ; 
demand  from  Sutton  of  the  amount  named  in  the  allocatur ;  non-payment 
by  him  "  to  the  prosecutors  in  the  matter  of  this  indictment  or  to  either 
of  them,  or  to  any  person  on  his  or  their  or  either  of  their  behalf;"  and 
that  the  said  sum  remains  due  and  unpaid.  The  rule  for  an  attachment 
was  entitled  "  The  Queen  v.  Sir  Richard  Dobsonj  Knight^  John  Sutton^*' 
&c.  (naming  the  other  two  defendants),  but  ordered  that  an  attachment 
should  issue  "  against  the  defendant  John  Sutton,  for  his  contempt  in 
not  paying,"  &c. 

Badelej/  now  moved  for  a  rule  to  show  cause  why  the  attachment 
should  not  be  set  aside.    . 

By  affidavit  sworn  on  a  former  occa8ion((?)  by  the  attorney  for  the 

(a)  JRegina  w,  Dob$0n,  6  Q.  B.  637,  648,  note  (b). 

(6)  In  Michaelmas  term,  1845,  ^ade/y  obtained  a  rule  nisi  to  set  aside  this  rule,  on  the  ground 
that  the  prosecntors  were  not  the  real  parties  aggrieved.  Cause  was  shown  in  the  same  term 
(November  24tb),  by  N.  Ckamben,  Keane,  Pigott  and  Hugh  HUl ;  and  C.  C.  Jones,  Serjt, 
and  Baddy  were  heard  in  support  of  the  rule.  The  Court  (Lord  Denman,  C.  J.,  Williams 
and  WiGHTMAN,  Js.)  said  that  there  clearly  were  some  among  the  alleged  prosecutors  who 
were  parties  aggrieved ;  and  that  this  was  enough,  at  any  rate,  to  support  the  side-bar  rule» 
subject  to  any  question  which  might  be  raised  before  the  Master.  Rule  discharged,  without 
cnsta. 

''T)  On  the  application  mentioned  ant^,  p.  902,  note  (ft). 
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defendants,  but  used  in  support  of  this  rule,  it  appeared  that  the  indict- 
ment was  for  a  nuisance  caused  by  erecting  an  embankment  on  the 
banks  of  the  Thames  at  Greennnch  ;  that  the  prosecutors  mentioned  in 
the  rule  for  judgment  were  the  five  above  named,  and  James  Dobson, 
John  Fossey,  and  George  Barwis :  that  James  Dobson  was  a  surveyor 


•804] 


residing  at  ^Greenwich,  and  employed  by  persons  there,  united 


together  and  called  "  The  United  Greenwich  Waterman's  Floating 
Accommodation  Society,"  as  their  surveyor :  that  Fossey  was  a  pensioner 
at  Greenwich  Hospital ;  that  Watkins,  White,  Forrest,  Doust,  and  Hum- 
phreys were  watermen  at  Greenwich,  and  were  some  of  the  members 
of  the  said  Waterman's  Society ;  and  that  Barwis  was  an  attorney  at 
Greenwich,  employed  as  such  by  the  Society  in  this  prosecution.  That 
none  of  these  persons  was  a  party  grieved,  or  a  justice,  mayor,  &c. ; 
following  the  enumeration  in  stat.  5  &  6.  W.  &  M.  c.  11,  s.  8.  That,  as 
deponent  was  informed  and  believed,  Watkins,  White,  Forrest,  Doust,  and 
Humphreys  were,  with  others  (above  a  hundred  in  number)  forming  the 
said  Society,  the  proprietors  of  a  floating  pier  connected  with  the  shore 
by  barges,  &c.,  moored  in  the  Thames  at  Greenwich  in  front  of  the 
embankment  which  was  the  subject  of  prosecution.  That,  as  deponent 
was  informed,  &c.,  the  indictment  was  preferred  and  prosecuted  at  the 
instance  of  the  said  Society,  aided  by  other  persons,  and  James  Dobson, 
Fossey,  Watkins,  White,  Forrest,  Doust,  Humphreys,  and  Barwis  were 
only  the  nominal  and  not  the  real  prosecutors :  and  divers  persons,  acting 
on  behalf  of  the  said  Society,  had  from  time  to  time,  during  the  proceedings 
on  the  indictment,  by  advertisements  in  the  newspapers  and  otherwise, 
applied  for  and  obtained,  by  subscription  and  voluntary  contribution,  large 
sums  of  money  for  the  purpose  of  enabling  the  said  Society  to  carry  on  the 
prosecution.  That,  as  deponent  was  informed,  &c.,  the  costs  of  the  pro- 
secution had  been  paid  by  the  Society,  and  not  paid  or  borne  by  James 
Dobson,  Fossey,  &c.,  nor  were  they  jointly  or  separately  liable  for  the 
same,  unless  as  members  of  the  Society.  The  affidavit  gave  other  details, 
*3051   *<5<^>'r^bo^'*^i"g  ^^^  above  statements ;  and  particularly  specified 

cert  a  i  n  payments  made  to  several  of  the  alleged  prosecutors,  for  loss 
of  time,  &c.,  in  the  course  of  the  prosecution,  by  a  person  not  named  as  a  pro* 
seciUor,  but  a  member  of  the  Society  and  one  of  their  managing  committee. 
Baddey  contended,  on  these  statements,  that  the  parties  on  whose 
behalf  as  prosecutors  the  side-bar  rule  had  been  obtained  were  not  enti- 
tled to  costs  under  stat.  5  &  6  W.  &  M.  c.  11,  s.  8,  the  indictment 
having  been  prosecuted  exclusively  by  subscription  from  other  parties  \ 
Rex  V.  Cook^  1  Mann,  k  Ry.  526.  [Lord  Denman,  C.  J.  Has  not 
that  case  been  doubted  ?  I  think  we  have  been  of  opinion  that  a  sub- 
scription was  not  for  the  relief  of  the  guilty  party.]  It  has  not  been 
overruled :  in  Regina  v.  WilliamSj  6  Q.  B.  278,  it  was  only  distinguished 
from  the  case  under  discussion.  ^  Rex  v.  DewhurHj  5  B.  &  Ad.  405,  is 
jklso  an  authority  on  this  point.    The  supposed  prosecutors  here  were  not 
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grieved  more  than  any  other  persons  who  might  have  some  general  inte- 
rest in  the  navigation ;  and  the  case  i§  within  the  authority  of  Rex  v. 
IneUdony  1  M.  k*S.  268,  and  Rex  v.  Ingletan,  1  Wils.  189.  Further, 
the  side-bar  rule  was  for  taxing  costs  against  all  the  defendants ;  aiir^ 
the  rule  for  an  attachment  is  entitled  as  in  a  prosecution  against  all ; 
whereas  the  attachment  is  ordered  to  issue  against  Sutton  only.  No 
application  for  payment  appears  to  have  been  made*  to  any  other  party. 
The  other  defendants  might  have  paid  the  costs ;  and  it  is  not  directly 
sworn  that  they  have  not. 

Lord  Denmak,  C.  J.  (after  conferring  with  the  Master).  The  Master 
has  considered  Sutton  liable  to  *these  costs.  There  were  three  t^coq^ 
other  defendants :  but  the  rule,  though  entitled  as  against  all,  ^ 
was,  in  fact,  against  him  only ;  the  rest  were  not  in  any  way  made 
parties  to  it.  If  any  of  the  other  defendants  had  paid  the  costs,  it  was 
for  you  to  show  it.  As  to  the  other  question,  we  entered  fully  into  it  in 
Regina  v.  WiUiafM,'6  Q.  B.  273.  In  Rex  v.  Cook,  1  Mann.  &  Ry.  526, 
the  subscribers  had  been  the  prosecutors.  Here  the  parties  grieved  had 
been  the  prosecutors ;  only  they  were  assisted  by  others.  We  think  the 
attachment  perfectly  regular. 

Patteson  and  Williams,  Js.  concurred.  Rule  refused. 


HAMELIN  V.  BRUCE  and  HIRSCHFIELD.    June  12. 

DeclarmtioD  in  atsumpsit  alleged  that  plaintifT,  in  France,  drew  a  bill,  for  a  aum  named,  on 
defendant,  which  defendant  accepted.  laaues  were  joined :  first,  on  a  plea  of  non-acceptance  ; 
•econdlf,  on  a  traverse  of  a  plea  alleging  that  plaintiff*,  after  the  acceptance,  and  without 
defendant's  consent,  changed  the  purport  of  the  bill  by  altering  the  sum  for  which  it  was 


On  the  trial  it  appeared  that  the  bill  had  been  originally  drawn  in  Paris  for  a  larger  sum  than 
that  named,  but  that  defendant  had  accepted  for  a  smaller  sum.  In  the  body  of  the  bill  the 
sum  originally  named  had  been  altered  to  that  for  which  defendant  had  accepted,  but  it  did 
not  appear  by  whom,  or  at  what  time  or  place,  the  alteration  had  been  made.  No  stamp  was 
on  the  bill. 

Hdd,  that  plaintiff  was  entitled  to  a  verdict  on  both  issues  :  the  acceptance  by  defendant  fur- 
nishing evidence  that  he  assented  to  the  insertion  of  the  smaller  sum  ;  and  it  not  being  shown 
that  the  alteration,  even  if  made  by  the  parties  contrary  to  their  original  intention  was  made 
in  England,  so  as  to  render  a  stamp  requisite. 

Assumpsit.  The  first  count  charged  that  plaintiff,  to  wit,  on  14th 
December,  1845,  in  parts  beyond  the  seas,  to  wit,  at  Paris,  in  the  kingdom 
of  France,  made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  defendants  (by  the  name,  &c.),  and  thereby  required  defendants  to  pay 
to  his  order  the  sum  of  one  hundred  and  twenty-two  pounds  sterling,  two 
shillings,  two  months  after  date,  which  period  had  elapsed  before  the 
commencement  of  this  suit ;  and  ^defendants  then  accepted  the  tvqa^ 
said  bill  (by  the  said  name,  &c.),  and  promised  plaintiff  to  pay  '- 
him  the  same,  according  to  the  tenor  and  effect  thereof,  and  of  the  said 
acceptance.     Second  count,  on  an  account  stated. 

The  defendant  Bruck  pleaded:  1.  To  the  first  count,  that  neither  he 

Q 
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nor  Hirschfield  accepted ;  issue  thereon :  2.  To  the  second  count,  Non 
assumpsit ;  issue  thereon. 

The  defendant  Hirschfield  pleaded :  1.  To  the  first  count,  that,  after 
the  said  making  of  the  said  bill  of  exchange  by  plaintifi",  and  also  after 
the  said  acceptance  thereof  by  defendants,  and  before  the  commencement 
of  this  suit,  to  wit,  1st  February,  1846,  plaintiff,  without  the  knowledge 
or  consent  of  defendant  or  of  Bruck,  altered  and  changed  the  purport 
and  effect  of  the  said  bill  of  exchange  in  this,  to  wit,  by  striking  out  with  ink 
and  erasing  and  obliterating  therefrom  the  said  sum  of  money  so  thereby 
required  to  be  paid  by  defendants,  in  the  first  count  of  the  declaration 
mentioned.  Replication  that  plaintiff  did  not  alter  or  change  the  pur- 
port or  effect  of  the  said  bill  of  exchange  in  manner  and  form,  &c.  Issue 
thereon :  2.  To  the  second  count,  Non  assumpsit.     Issue  thereon. 

On  the  trial  before  Wightman,  J.,  at  the  Middlesex  sittings  in  this 
term,  the  plaintiff  produced  an  unstamped  bill.  The  bill,  so  far  as 
respects  the  question  decided  in  this  case,  appeared  to  have  been  origi- 
nally drawn  as  follows : 

"  Paris.     Le  14  Ddcembre,  1845.     B.  P.  F.  £124. 

"  A  deux  mois  de  date  payez  par  ce  man  dat 
a  mon  ordre  la  somme 
de  Cent  vingt  quatre  Livres  Sterling 

valeur  reque  en  marchandise  que  passerez  suivant  votre  avis. 
Bon  pour  Cent  vingt  quatre  Livres  Sterling." 
•3081        *This  was  signed  by  plaintiff,  and  addressed  to  the  defendants 
-*    "  3.  Londres,"  whose  acceptance  was  written  as  follows :  "  Accept- 
ed for  one  hundred  and  twenty-two  pounds  two  shillings.     Bruck  &  C." 

The  "  124,*'  in  the  body  of  the  bill  was  erased,  and  there  was  substi- 
tuted :  "  122=2.'*  And  above  this  was  written  "  accept^e  pour  <£112.2." 
Upon  "quatre"  was  written  the  word  "deux:"  and,  after  and  a  little 
above  the  first  "  Sterling"  were  inserted  the  words  "Deux  pence."  The 
second  "  quatre"  was  erased,  and  the  word  "  deux"  substituted ;  and  after 
the  last  "  Sterling  "  was  added  "  Deux  Pence."  No  evidence  was  given 
as  to  the  time  or  place  at  which,  nor  as  to  the  person  by  whom,  these 
alterations  were  made. 

It  was  contended  on  the  part  of  the  defendants,  that  the  bill,  before 
the  alteration,  was  not  drawn  as  described  in  the  declaration  :{a)  that 
the  alteration  was  to  be  explained  by  the  plaintiff:  and  that  even  if  the 
bill  was  rightly  altered,  it  required  a  stamp,  unless  shown  to  have  been 
altered  out  of  England.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff  on  the  issues  on  the  first  count,  and  for  the  defendants  on  those 
on  the  second  count ;  reserving  leave  to  move  to  enter  a  verdict  for 
defendants  on  the  first  count. 

(fi)  No  objection  was  taken  in  banc  on  the  ground  that  the  bill,  even  as  altered,  was  for  1221. 
Oa.  2d.  and  not  for  122/.  2«. :  but  it  was  assXimed  that  the  bill,  in  its  new  form,  corresponded 
with  the  declaration  and  the  acceptance. 


9  Adolphus  &  Ellis.   N.  S.  30^5 

Humphrey^  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly. 

Hoggins  now  showed  cause.  No  stamp  was  necessary.  The  bill, 
haying  been  drawn  in  Paris,  did  not  ^become  English  by  the  r«QQA 
acceptance  here,  nor  by  the  insertion  of  the  sum.  In  Snaith  v. 
Mingayy  1  M.  &  S.  87,(a)  a  bill  was  signed  and  indorsed  in  Ireland, 
with  blanks  for  the  date,  sum,  time  for  payment  and  drawee's  name ;  it 
was  transmitted  to  England  and  there  filled  up  :  and  this  court  held  that 
it  had  not  become  an  English  bill,  but  that  it  was  a  complete  Irish  bill 
by  relation  to  the  signing  and  indorsing.  In  Byrom  v.  Thompson^  11  A. 
k  £.  31,(6)  a  promissory  note  was  altered  by  the  addition  of  the  words 
*'  or  order,"  six  months  after  it  was  given :  and,  there  being  evidence  to 
satisfy  the  jury  that  this  was  a  correction  with  the  consent  of  the  maker, 
the  Court  held  that  no  fresh  stamp  was  required.  Here  the  defendant, 
by  accepting  for  the  lesser  sum,  furnishes  evidence  that  he  assents  to  the 
bill  being  drawn  for  that  sum,  and  is  in  a  position  like  that  of  the  maker 
of  the  promissory  note  in  Oariss  v.  Tattershally  2  M.  &  G.  890.  If  the 
suggested  defence  be  available,  it  seems  that  it  can  be  so  only  on  behalf 
of  the  defendant  who  has  pleaded  the  alteration  specially ;  Mason  v.  Brad- 
ley,  11  M.  k  W.  690.(<?)  Even  if  the  bill  became  a  new  bill,  that  would 
not  make  a  stamp  requisite,  unless  the  renovation  took  place  in  England, 
of  which  the  learned  Judge  makes  no  report. 

Humfrey  and  Tapping^  contrd..  In  Snaith  v.  Mingayy  there  never 
was  a  complete  bill  till  the  blanks  were  filled  up :  here  the  bill  was  com- 
plete before  it  reached  ^England ;  and  it  became  a  new  bill  by  r^oi  a 
the  subsequent  alteration.  The  defendants  showed  no  assent  to 
the  alteration  of  the  bill  by  accepting  for  the  lesser  sum ;  the  acceptance 
would  be  good,  though  the  bill  had  been  unaltered :  a  drawee  may  accept 
for  a  part :  Wegersloffe  v.  Keene^  1  Str.  214  (where  the  bill  was  declared 
upon  as  drawn  for  the  whole) ;  Petit  v.  Benson^  Comb.  452.  The  bill 
is  here  untruly  described  in  the  declaration.  Byrom  v.  Thompson^  11 
A.  k  E.  31,  was  decided  on  the  authority  of  Kershaw  v.  Cox^  3  Esp.  N. 
P.  C.  246,((2)  where  the  alteration  was  made  in  pursuance  of  the  original 
intention  of  the  parties.  Here  that  is  not  pretended.  In  Cariss  v.  Tat- 
tershally  2  M.  k  G.  890,  the  alteration  was  explained,  in  the  same  way, 
by  the  party  who  made  it.  [Patteson,  J.  In  Bathe  v.  Taylor^  15 
East,  412,  the  parties  consented  to  an  alteration  after  acceptance,  the 
bill  being  in  the  drawer's  hands  for  value ;  and  the  bill  was  held  invalid 
for  want  of  a  new  stamp :  but  the  Court  threw  out  a  strong  intimation 
that  it  would  have  been  otherwise,  had  the  alteration  been  in  pursuance 
of  the  original  intention  of  the  parties ;  and  in  Brutt  v.  Ficardy  Ry.  k  M. 
•^7,  Abbott,  C.  J.  held  that  a  mistake  might  be  corrected,  though  without 

(0)  See  AbraMawu  r.  Skinner,  12  A.  dc  E.  763. 

(h)  See  Bradly  v.  Bardtley,  14  M.  dc  W.  873. 

(e)  See  Parry  v.  Nicholson,  13  M.  &  W.  778.  This  point  was  not  further  discussed.  It 
appears  that  the  first  plea  of  the  defendant  Hirschfield  admits  the  drawing  the  bill  as  stated  ia 
the  first  count. 

m  See  Knai  ▼.  Waiianu,  10  East,  431. 
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the  actual  knowledge  of  the  parties.]  The  intention,  if  insisted  upon 
as  justifying  the  alteration,  should  be  left  to  the  jury ;  Taylor  v.  MoBely, 
6  C.  &  P.  278.  The  rule  is  that  a  new  stamp  is  required  wherever  the 
bill  is  altered  after  being  in  the  hands  of  a  party  who  can  enforoe  it.(a) 
If  the  bill  became  new  when  altered,  it  would  require  a  stamp,  unless 
^  -  the  alteration  was  made  ^abroad:  nothing  was  proved  as  to  the 
-■  time  or  place  of  alteration :  and  it  is  for  the  parties  seeking  to 
enforce  an  altered  bill  to  explain  the  alteration. 

Lord  Denman,  C.  J.  I  do  not  see  that  the  view  which  I  took  when 
the  motion  in  this  case  was  made,  namely,  that  the  bill  when  accepted 
for  the  smaller  sum  might  be  considered  as  drawn  for  the  smaller  sum, 
involves  any  fallacy.  But,  as  the  course  of  precedents  is  the  other  way, 
it  may  perhaps  be  safer  to  describe  the  bill  as  originally  drawn.  Here, 
however,  the  alteration  is  one  to  which  the  defendants  cannot  object. 

Pattesox,  J.  This  case  is  not  like  Knight  v.  ClementSj  8  A.  &  E. 
215,  where  nothing  appeared  to  account  for  the  alteration.  Here  the 
defendants  themselves  have  accepted  for  the  smaller  sum.  Now,  first, 
the  new  sum  may  have  been  inserted  in  pursuance  of  the  drawer's  origi- 
nal intention :  he  may  have  intended  to  draw  for  the  sum  which  was  due 
in  fact,  and  have  acquiesced  in  the  drawees*  estimate  of  that.  Secondly, 
I  cannot  see  why  we  are  to  presume  that  the  alteration  was  made  in 
England :  and,  if  it  was  made  in  France,  it  is  conceded  that  no  stamp 
was  necessary. 

Williams,  J.  It  is  not  suggested  that  the  objections  could  prevail  if 
there  were  clear  evidence  that  the  parties  both  intended  the  bill  to  stand 
for  the  smaller  sum.  Now  what  can  be  stronger  evidence  of  the  defend- 
ants' consent  than  their  substituting  the  lesser  sum  by  their  acceptance? 

Rule  discharged. 

(a)  See  Dovones  v.  Richardonn,  5  B.  &  Aid.  674. 


^o^oi    *AMELIA  FANCOURT  r.  WILLIAM   THORNE. 
^^^^  July  12. 

T.  made  a  note  in  the  following  terms.  "  On  demand  I  promise  to  pay  H,  or  order,  500r,  for 
value  received,  with  interest,  at  the  rate,"  &c. ;  "and  I  have  lodged  with  the  said  H.  the 
counterpart  leases,  signed  by  D.,"  &c.,  "for  ground  let  by  me  to  them  respectively  as  ■ 
collateral  security  for  the  said  500Z.  and  interest.    500/.** 

Hdd^  that  this  might  be  sued  on  as  a  promissory  note,  and  read  in  evidence,  though  stamped 
as  a  note  only. 

Assumpsit.  The  first  count  stated  that  defendant,  on,  &c.,  made  his 
promissory  note  in  writing,  and  thereby  promised  to  pay  on  demand  to 
William  Thomas  Hodsoll,  or  order,  500Z.,  with  interest  at  4  per  cent., 
and  then  delivered  the  said  note  to  the  said  W.  T.  H. ;  and  W.  T.  H 
indorsed  to  plaintiff;  of  which  defendant  had  notice,  and  then,  in  consi- 
deration of  the  premises,  promised  plaintiff  to  pay  the  said  note,  accord- 
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ing  to  the  tenor  and  effect  thereof.  Breach,  nonpayment ;  and  averment 
that  there  was,  at  the  time  of  action  brought,  and  still  is,  due,  &c.,  upon 
and  by  virtue  of  the  said  note,  as  well  the  said  5002.  as  a  further 
sum,  to  wit,  &c.,  for  interest  thereon  at  the  rate,  &c.,  amounting  to- 
gether, &c. 

Counts  for  money  lent,  interest,  and  on  an  account  stated. 

Pleas.  1.  To  the  first  count,  that  defendant  did  not  make  the  promis 
sory  note  in  the  declaration  mentioned,  in  manner,  &c. :  conclusion  to 
the  country.     Issue  thereon. 

2.  As  to  the  residue  of  the  declaration,  Non  assumpsit.   Issue  thereon. 

On  the  trial,  before  WiLLL/iMS,  J.,  at  the  Middlesex  sittings  in  this 
term,  the  plaintiff,  in  support  of  the  first  issue,  offered  in  evidence  a 
written  paper,  of  which  the  following  is  a  copy. 

♦London,  16th  September,  1888.   r#Q^  o 

"  On  demand,  I  promise  to  pay  William  Thomas  HodisoU,  or  ■• 
order,  the  sum  of  five  hundred  pounds,  for  value  received,  with  interest 
at  the  rate  of  four  per  cent. :  and  I  have  lodged  with  the  said  William 
Thomas  Iludsoll  the  counterpart  leases,  signed  by  George  Davis,  John 
Jewell,  William  Hill  and  William  Oould,  for  ground  let  by  me  to  them 
respectively,  as  a  collateral  security  for  the  said  five  hundred  pounds  and 
interest. 
*  "£500.  Wm.  Thornb." 

This  paper  was  stamped  as  a  promissory  note.  It  was  objected  that, 
in  respect  of  the  latter  part  of  it,  there  should  also  have  been  a  stamp  as 
for  a  mortgage  or  agreement.  The  learned  Judge  admitted  the  note; 
and,  proof  being  given  of  the  signature  and  indorsement,  directed  a 
verdict  for  the  plaintiff  on  the  first  count,  giving  leave  to  move  for  a  non- 
suit. Chray^  on  a  former  day  of  this  term,  obtained  a  rule  nisi 
accordingly. 

Maynard  now  showed  cause.  No  stamp  was  requisite,  in  respect  of 
the  additional  matter,  to  enable  the  plaintiff  to  give  this  paper  in  evi- 
dence as  a  note.  First,  the  additional  matter  does  not  qualify  its  effect 
as  a  note.  In  Wue  v.  Charlton,  4  A.  &  E.  786,  the  instrument  was  in 
the  present  form :  and,  it  appearing  to  have  had  a  promissory  note 
stamp  before  it  was  completed,  it  was  held  that,  assuming  the  part  relating 
to  the  deposit  of  title  deeds  to  constitute  a  mortgage,  the  mortgage  stamp 
might  be  affixed  after  the  making,  and  yet  the  instrument  be  sued  on  as 
a  note.  That  shows  that  the  part  •which  here  constitutes  the  (-♦oni 
promissory  note  may  be  proceeded  upon  without  reference  to  the 
rest.  It  is  not  sought  to  make  any  use  of  the  rest,  which  need  not  be 
looked  at  for  the  purpose'of  giving  effect  to  the  note :  and  that  is  the 
proper  test ;  Williams  v.  Gerry,  10  M.  &  W.  296,  806 ;  SmaH  v.  NokeSy 
6  M.  k  G.  911,  916 ;  Odye  v.  Cookney,  1  Moo.  &  Rob.  517 ;  Robsan  v. 
Hall  1  Peake's  N.  P.  C.  127,  128  (which  is  apparently  recognised  by 
TIoLROYD,  J.,  in  Reed  v.  Deere,  7  B.  &  C.  261,  264) ;  Evans  v.  Prattj 
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3  M.  &  G.  769;  Shtpton  v.  Thornton,  9  A.  &  E.  314,  331.  But,  fur- 
ther, no  stamp  was  requisite  here  in  respect  of  the  latter  part  of  the 
instrument,  even  considered  by  itself.  It  is  not  a  mortgage  at  all :  it 
is  a  memorandum  of  a  fact  only,  and  neither  constitutes  nor  furnishes 
evidence  of  a  contract.  An  acknowledgment  of  a  liability  to  a  claim, 
with  a  promise  to  pay,  was  held  not  to  require  a  stamp,  in  Beeching  v. 
We9throoky  8  M.  &  W.  411,  on  the  ground  that  the  stamp  was  required 
only  for  documents  showing  the  terras  of  a  contract.  [Lord  Denman, 
C.  J.,  referred  to  Robertson  v.  Showier,  13  M.  &  W.  609.] 

Butt  and  Grray,  contrd..  Wise  v.  Charlton,  4  A.  &  E.  786,  was  a 
case  in  which  the  present  question  could  not  arise,  inasmuch  as  there 
were  stamps  sufficient  for  each  part  of  the  instrument,  and  the  promissory 
note  stamp  was  affixed  before  the  note  was  made,  which  was  enough  in 
an  action  brought  on  the  note.  But  here  is  an  equitable  mortgage,  or 
at  least  a  writing  furnishing  evidence  of  a  contract  of  lending  and 
borrowing,  without  any  stamp.  [Patteson,  J.  No :  it  is  merely  an 
*3151  '''^^^^'^^^0^  of  ^^^  f^c^  of  ^^^  deposit :  How  can  you  distinguish 
^  the  case  from  Beeching  v.  Westbrook,  8  M.  &  W.  411  ?  How  can 
you  say  it  is  an  instrument  binding  the  parties  ?  Lord  Denman,  C.  J. 
It  merely  mentions  a  fact  which  in  itself  might  be  treated  in  chancery 
as  a  mortgage :  the  written  instrument  is  no  mortgage.]  The  letters  in 
Beeching  v.  Wenibrook  were  not  such  as  to  furnish  evidence  of  ati 
agreement.  [Pattesox,  J.  The  Court  of  Exchequer  assumed  that  they 
contained  an  acknowledgment  of  a  debt  and  evidence  of  a  previous  pro- 
mise. Lord  Denmax,  C.  J.  This  is  not  a  contract  between  parties :  it 
is  in  vacuo.] 

Per  CuRiAM.(a)  Rule  discharged. 

(a)  Lord  DsviiAir,  C.  J.,  Patteson  and  Williams,  Js. 


The  QUEEN  v.  The  GREAT  NORTH  of  ENGLAND  Railway 
Company.    June  12. 

A  corporation  aggregate  maj  be  indicted  for  a  misfeasance. 

As,  an  incorporated  railway  company,  for  cutting  through  and  obstructing  a  highway  by  works 

performed  in  a  course  not  conformable  to  the  powers  conferred  on  the  Company  by  act  of 

Parliament. 

Indictmext.  The  first  count  charged  that,  before  and  at  the  time 
of  the  committing  of  the  offences,  &c.,  to  wit,  3d  July,  1838,  there  was, 
and  from  thence  hitherto  hath  been,  and  still  is,  to  wit,  at  the  township 
of  Hurworth,  in  the  county  of  Durham,  a  certain  common  and  public 
Queen's  highway,  leading  from  the  village  of  Hurworth,  in  the  county 
of  Durham,  unto  Croft  Bridge,  also  in  the  said  county,  used  by  and  for 
*3161  ^^^  ^^  \i^g'^  subjects,  &c.,  on  foot,  and  with  their  horses,  &c.,  and 
carriages,  to  go,  return,  &c.,  at  their  free  will  and  •pleasure  :  and 
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that  The  Cheat  North  of  England  Railway/  Company ,  ^a)  on  the  said 
3d  day,  &c.,  with  force  and  arms,  at  the  township,  &c.,  unlawfully  ana 
injuriously  did  cut  through,  dig  up  and  subvert,  and  did  cause  to  be  cut 
through,  &c.,  great  part  of  the  said  highway,  to  wit,  forty  yards,  &c.,  of 
the  said  highway,  and  then  and  there,  unlawfully  and  injuriously,  did 
dig  and  make,  and  did  cause  to  be  dug  and  made,  across  the  said  high- 
way, a  certain  cut  and  trench,  to  wit,  a  cut  and  trench  of  great  length, 
&c.,  to  "Tiity  of  the  length,  &c.,  and  then  and  there,  unlawfully  and  inju- 
riously, did  remove,  take  and  carry  away,  and  did  cause  to  be  removed, 
&c.,  from  and  out  of  the  said  cut  and  trench,  divers  large  quantities  of 
earth,  &c.,  to  wit,  one  hundred  tons,  &c.,  and  then  and  there,  unlawfully 
and  injuriously,  did  cast,  lay  down,  &c.,  and  did  cause  to  be  cast,  laid 
down,  *&c.,  divers  large  quantities  of  bricks,  stones  and  lime,  to  r^oiT 
wit,  100  loads,  &;c.,  in  and  upon  the  said  highway ;  and  the  same 
part  of  the  said  highway  so  cut  through,  &c.,  and  the  said  cut  and 
trench  so  dug,  &c.,  and  the  said  bricks,  &c.,  so  cast,  laid  down,  &c.,  as 
aforesaid,  with  force  and  arms  then  and  there,  unlawfully  and  injuriously, 
did  keep,  maintain  and  continue  for  a  long  space  of  time  then  next 
following,  to  wit,  &c.  By  means  of  which  said  several  premises  the  said 
highway,  on  the  said  3d  day,  &c.,  and  for  and  during  all  the  time  afore- 
said, became  and  was  obstructed  and  stopped  up,  sO  that  the  liege,  &c., 
DD,  &c.,  and  for  and  during  all  the  time  aforesaid,  could  not  go,  return, 
&c.,  as  they  ought,  &c. :  to  the  great  damage  and  common  nuisance  of 
all  her  Majesty's  liege  subjects  going,  &c.,  in,  through,  and  along  the 
Qaeen*8  common  highway  aforesaid ;  to  the  evil  example,  &c.,  and  against 
the  peace,  &c.  (not  adding  ^^  against  the  statute.") 

The  second  count  charged  an  offence  in  the  same  form  as  the  first, 
except  that  no  termini  were  stated. 

The  third  count  alleged  the  existence  of  a  highway,  and  the  cutting  and 
digging  it  and  making  a  trench  across  it,  as  stated  in  the  first  count,  and 
then  charged  that  the  defendants  also  then  and  there,  unlawfully  and  inju- 

a}  Stat.  6  &  7  W.  4,  c.  cv,  local  and  personal,  public,  "  for  making  a  railway  from  near  the 
river  Tyne  to  or  near  the  river  Tees,  to  be  called  'The  Great  North  of  England  Railway/  in 
the  county  of  Durham,*'  by  nect.  1,  incorporates  the  Company  by  the  name  and  style  of  "  The 
Great  North  of  England  Railway  Company.'* 

^Sect.  11  authorises  the  Company,  "  for  the  purposes  and  subject  to  the  provisions  and  restric- 
tions of  this  act,"  to  enter  lands,  &c.,  and,  among  other  powers,  to  construct  in,  upon,  across, 
under,  or  over  the  railway,  or  in,  upon,  across,  under,  or  over  any  lands,  d&c,  roads,  d&c,  such 
inclined  planes,  &c.,  bridges,  cuttings,  &c.,  as  they  shell  think  proper;  and  also  to  divert  or 
alter  the  course  of  any  rivers,  &c.,  roads  or  ways,  or  to  raise  or  sink  any  such  rivers,  d&c,  roads 
or  ways. 

Sect.  73  prescribes  the  width,  ascent,  dec,  of  any  bridge  erected  for  carrying  any  public 
carriage  road  over  the  railway. 

Star.  7  W.  4  &.  1  Vict.  c.  cii,  local  and  personal,  public,  "  to  enable  '  The  Great  North  of 
England  Railway  Company*  to  extend  the  line  of  their  railway,  and  to  make  two  branches 
therefrom  ;  and  for  other  purposes  relating  thereto,'*  gives  power  to  extend  the  railway,  and 
enacts  that  all  the  powers,  dtc.,  regulations,  &c.,  of  the  former  act  (except  such  as  are  expressly 
repealed,  &c.)  shall  extend  to  this  act,  and  the  works  and  things  hereby  authorized,  and  shall 
o(>«rate  and  be  in  force  in  respect  to  the  objects  and  purposes  of  this  act,  and  has  a  section  (35) 
anabgouA  to  sect.  73  of  the  former  act. 
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riously,  did  erect  and  build,  in  and  upon  the  said  last  mentioned  highway, 
a  certain  bridge,  to  wit,  a  bridge  of  bricks,  stones  and  other  materials ; 
and  the  same  part  of  the  said  last  mentioned  highway  so  cut  through,  &c., 
and  the  said  cut  and  trench  so  dug  and  made,  and  the  said  bridge  so 
erected  and  built,  as  last  aforesaid,  with  force  and  arms  then  and  there, 
unlawfully  and  injuriously,  did  keep,  maintain  and  continue  for,  &c.  (as 
in  the  first  count.) 

*3181       *^^^  count,  like  the  third,  but  omitting  the  termini  of  the 
-^   highway.    There  were  five  other  counts,  charging  offences  against 
the  provisions  of  stats.  6  &  7  W.  4,  c.  cv.,  and  7  W.  4  &  1  Vict.  c.  cii. 

Plea,  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Durham  Spring  assizes, 
•1845,  evidence  was  given,  on  the  part  of  the  prosecution,  to  show  that 
the  Company  had  cut  through  a  carriage  road  with  the  railway,  and  had 
carried  the  road  over  the  railway  by  a  bridge  not  satisfying  the  statutory 
provisions.  For  the  defendants,  it  was  objected  that  no  indictment  for 
a  misfeasance  could  be  maintained  against  a  corporation ;  and  as  to  the 
first  four  counts,  that  the  defendants  were  authorised  to  cut  through  the 
road  and  erect  the  bridge,  and  that,  if  in  doing  so,  they  had  not  complied 
with  the  statutory  provisions,  they  ought  to  have  been  indicted  for  breach 
of  those  provisions,  {a)  Other  objections  were  taken  to  the  last  five 
counts,  which  it  is  unnecessary  to  state.  A  verdict  was  found  for  the 
Crown  on  all  the  counts,  leave  being  reserved  to  move  to  enter  a  verdict 
for  the  defendants,  or  to  arrest  the  judgment. 

In  Easter  term,  1845,  Wortley  obtained  a  rule  accordingly.  In  this 
term,(6) 

Changer,  Otter  and  BoviU  showed  cause.  The  prosecutors  do  not 
insist  on  the  last  five  counts :  the  first  four  sufficiently  raise  the  question, 
♦3191  ^^®^^®^  *  corporation  •aggregate  can  be  indicted  for  a  misfea- 
^  sance.  The  diction  of  Holt,  C.  J.,  in  an  Anonymous  *case 
in  Modern  Reports  (12  Mod.  559.  Case  935),  will  be  relied  upon  for  the 
defendants.  He  is  reported  as  saying :  '^  A  corporation  is  not  indict- 
able, but  the  particular  members  of  it  are."  It  does  not  appear  what 
the  facts  there  were,  nor  whether  the  indictment  was  for  a  misfeasance 
or  a  nonfeasance.  [Lord  Denman,  C.  J.,  referred  to  Regina  v.  Bir- 
mingham and  Ghiicester  Railway  Company y  3  Q.  B.  223.]  It  was  there 
held  that  a  corporation  might  be  indicted  for  not  obeying  a  statute  :  and 
this  was  assumed  in  R!kx  v.  The  Severn  and  Wye  Railway  Company y  2 
B.  &  Aid.  646.  These  two  cases,  at  least,  show  that  Lord  Holt's  dictum 
as  reported,  is  not  now  law:  and  by  the  judgment  delivered  in  the 
former  the  dictum-  is  distinctly  overruled.  At  one  time  it  was  doubted 
how  a  corporation  could  be  brought  into  Chancery :  and  the  process 

(a  The  argument,  as  to  this  point,  in  banc,  is  omitted  in  the  report,  the  Coiirr  having  pro 
Qounced  no  express  decision  upon  it :  Regina  v.  Seott,  3  Q.  B.  543,  was  referred  to. 

(6)  Tuesday,  May  26th,  and  Monday,  June  8th.  Before  Lord  Dehua»,  C.  J.,  Pattbsoiy  and 
WiaBTMAir,  Js. 
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directed,  on  appeal,  by  the  House  of  Lords  appears  in  Dr,  Salmon  v. 
The  Hamharotigh  Company ^  1  Ca.  Ch,  204.     It  is  not  necessary  for  the 
prosecutors  here  to  contend  that  an  indictment  would  lie  for  any  mis- 
feasance involving  a  breach  of  the  peace :  a  murder,  for  instance,  could 
not  be  conceived  to  be  authorised  by  the  corporation  seal.     That  is  the 
distinction  suggested  in  Regina  v.  Birmingham  and  Q-louceBter  Railway 
Campany^  in  the  judgment  of  this  Court,  where  Hawk.  P.  C,  B.  1,  c. 
65,  s.  18,  Vol.  ii.  p.  58,  7th  ed.,  is  cited.     But  for  that  which  is  analo- 
gous to  a  mere  trespass  on  land  an  indictment  may  lie.     The  tendency 
of  modern  decisions  has  been  to  make  corporations,  civilly  as  well  as 
criminally,  amenable  like  individuals.     Trespass  quare  clausum  fregit 
was  held  to  be  maintainable  against  *a  corporation  in  Maund  v.   r^oon 
The  Monmouthshire  Canal  Company^  4  M.  &  G.  452 ;  debt  on  ^ 
statute,  in  Tilson  v.  The  Warwick  Oas  Light  Company y  4  B.  &  C.  962 ; 
trover,  in  Yarborough  v.  The  Bank  of  England^  16  East,  6,  and  Smith 
v.  The  Birmingham  Gas  Company,  1  A.  &  E.  526 ;  case  for  neglect  to 
perform  repairs,  according  to  the  terms  of  a  charter,  in  Henly  v.  The 
Mayor  of  Lyme,  5  Bing.  91  ;(a)  case  for  neglect  in  performing  works,  in 
Matthews  v.  West  London  Water  Works  Company,  8  Gamp.  403 ;  case 
for  not  keeping  clear  the  navigation  of  a  canal  in  which  the  corporation 
had  power  to  take  tolls,  in  The  Lancaster  Canal  Company  v.  Pamaby, 
11  A.  k  E.  230,  in  Ex.  Ch.(6)     And,  in  Beverley  v.  T?ie  Lincoln  Gas 
Light  and  Coke  Company,  6  A.  &  E.  829,  and  Church  v.  The  Imperial 
Gas  Light  and  Coke  Company,  6  A.  &  E.  846,  it  was  held  that  assumpsit, 
on  a  contract  not  under  seal,  might  be  maintained  against  and  by  a  cor- 
poration.    In  the  former  of  these  two  cases,  the   Court  expressed  a 
readiness  to  sanction  any  decisions  which  they  found  introducing  a  relax- 
ation of  ''  a  rulcT  established  in  a  state  of  society  very  different  from  the 
present,    at   a   time   when    corporations   were    comparatively   few   in 
number,  and  upon  which  it  was  very  early  found  necessary  to  engraft 
many  exceptions."     In  Church  v.  The  Imperial  Gas  Light  and  Coke 
Company^  the   Court  said:    "wherever  to  hold  the  rule  applicable 
would  occasion  very  great  inconvenience,  or  tend  to  defeat  the  very 
object  for  which  the  corporation  was  created,  the  exception  has  pre- 
vailed."    [Patteson,  J.     Has  not  the  movement  recently  been  rather 
*in  the  opposite  direction  ?(<?)]    In  Ball  v.  The  Mayor,  ^c,  of  r«Qoi 
Swansea^  5  Q.  B.  526,  a  corporation  was  held  to  be  liable  in  ^ 
assumpsit  for  money  had  and  received.    In  Mayor  of  Ludlow  v.  Charlton, 
6  M.  Af  W.  815,  the  Court  of  Exchequer  said  :  "  In  modern  times  a  new 
class  of  exceptions  has  arisen.     Corporations  have  of  late  been  estab- 
liihed,  sometimes  by  royal  charter,  more  frequently  by  act  of  parliament, 

tt'  Affirmed  on  error,  in  Q.  B.^  Mayor,  ((<.,  of  Lyme  Regi§  v.  Henley^  3  B.  &.  Ad.  77.  In  the 
limm  of  Lords,  Same  v.  Samut  1  New  Ca.  222. 

{h)  Affirming  the  judgment  of  Q.  B.  in  Pamdby  ▼.  The  Lanearter  Canal  Company,  11 
A.  &.  E.  223. 

(c)  See  cues  collected  in  Paine  v.  Strand  Union,  6  Q.  B.  325. 
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for  the  purpose  of  carrying  on  trading  speculations ;  and  where  the  nature 
of  their  constitution  has  been  such  as  to  render  the  drawing  of  bills,  or 
the  constant  making  of  any  particular  sort  of  contracts  necessary  for  the 
purposes  of  the  corporation,  there  the  Courts  have  held  that  they  would 
imply  in  those  who  are,  according  to  the  provisions  of  the  charter  or  act 
of  parliament,  carrying  on  the  corporation  concerns,  an  authority  to  do 
those  acts,  without  which  the  corporation  could  not  subsist."  That  is 
the  doctrine  of  Murray  v.  The  East  India  Company^  6  B.  &  Aid.  204, 
210.  Here  the  corporation  is  a  railway  company,  with  the  ordinary 
powers(a)  of  interfering  with  roads  on  certain  conditions ;  and  the  offence 
charged  is  peculiarly  one  likely  to  be  committed  in  the  performance  of 
acts  which  the  corporation  may  have  occasion  to  do.  No  difficulty  exists 
as  to  connecting  them  with  such  acts :  Rex  v.  Medley y  6  C.  &  P.  292, 
shows  that  members  of  a  company,  who  authorise  their  servants  to 
commit  an  act  amounting  to  a  nuisance,  are  liable  to  be  indicted  with 
such  servants:  it  follows  that  the  corporate  body,  which  has  the  power 
•^221   ^^  authorising  an  act  under  seal,  is  indictable  *for  such  act,  if 

■*  it  be  a  breach  of  the  law.  So  a  corporation  may  distrain  wrong- 
fully by  their  servant.  Smith  v.  The  Birmingham  Gas  Company^  1  A.  & 
E.  626.  In  Rex  v.  Shelderton^  2  Keb.  221,  the  inhabitants  of  a  place 
were  indicted  for  digging  in  a  highway ;  but  the  point  was  not  discussed. 
The  common  law  punishment  for  a  nuisance  is  fine,  or  imprisonment,  or 
both.  The  first  of  these  can  be  inflicted  on  a  corporation.  And  the 
reasoning  which  the  Court  used  in  Rex  v.  Trafford^  1  B.  &  Ad.  874,  886, 
seems  applicable.  It  was  there  said  that  an  action  on  the  case  would 
have  lain,  and  that  it  followed  that  an  indictment  lay.  Here  trespass 
would  lie.  [Patteson,  J.  Judgment  in  that  case  was  reversed  on  error 
in  the  Exchequer  Chamber,  Trafford  v.  The  King,  8  Bitig.  204  ;  S.  C-  2 
Cro.  &;  J.  265 :  it  then  was  taken  up  to  the  House  of  Lords,  but  never 
determined.]  The  reversal  was  on  the  ground  that  the  statements  in 
the  special  verdict  were  insufficient :  no  objection  was  made  to  the  test 
propounded  in  this  Court.  That  which,  if  committed  against  an  indi- 
vidual, would  be  ground  for  an  action  is  ground  for  an  indictment,  if 
committed  against  the  public.  Reference  may  perhaps  be  ma  te  to  The 
Case  of  Sutton's  Hospital,  10  Rep.  1  a,  32  b,  where  it  is  said  that  a 
corporation  aggregate  ''  cannot  commit  treason,  nor  be  outlawed,  nor 
excommunicate,  for  they  have  no  souls."  But  that  is  met  by  the  dis- 
tinction already  pointed  out:  no  actual  breach  of  the  peace,  perhaps, 
can  be  the  subject  of  indictment  against  a  corporation;  nor  %an  the 
judgment  proper  to  treason  or  felony  be  executed  upon  them.  But  they 
can,  by  their  servant,  obstruct  a  highway,  and  may  be  fined  for  doing 
•3231  ^^'  ^^  °^*y  ^^  compelled  to  *abate.     The  authorities  cited  est&b- 

■■   lish  the  only  two  points  necessary  for  supporting  this  indictment, 
namely,  that  the  corporation  may  be  reached  by  the  appropriate  criminal 

(a)  It  is  n  )t  thought  necessary  to  set  these  out. 
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process,  and  that  it  may  commit  the  act  charged.     A  mandamus  is,  of 
course,  inapplicable,  where  the  complaint  is  of  a  positive  act  done. 

Knowles^  Bliss  and  Joseph  Addison^  contrd,.  Admitting,  for  the  sake 
of  the  argument,  that  a  corporation  is  liable  to  actions  upon  deeds  under 
the  corporate  seal,  for  acts  authorized  to  be  done  under  the  corporate  seal, 
and  for  some  acts  of  so  ordinary  a  kind  that  they  may  be  commanded 
without  seal,  and  also  that,  according  to  Regina  v.  Birmingham  and 
Gloucester  Railway  Company,  3  Q.  B.  223,  a  corporation  may  be  indicted 
for  a  nonfeasance,  it  will  not  follow  that  an  indictment  lies  against  them 
for  a  misfeasance.  The  prosecutors'  counsel,  in  this  last  case,  distin- 
guished expressly  between  a  misfeasance  and  a  nonfeasance,  admitting 
that  an  indictment  would  not  lie  for  the  former ;  that  distinction  appears 
to  be  adopted  by  the  Court ;  and  there  is  good  reason  for  it.  For  a  non- 
feasance there  would  be  no  other  remedy,  except  in  the  cases  where  man- 
damus lies,  inasmuch  as  the  omission  cannot  be  the  omission  of  any  particu- 
lar individual :  but,  when  an  indictable  act  is  done,  the  individual  doing  it 
may  be  indicted,  and  so  may  any  individual  members  of  the  corporation  who 
have  given  the  illegal  command.  '  But  suppose,  after  a  corporation  had 
been  indicted  for  the  act  and  punished,  such  individuals  were  indicted. 
Could  they  support  a  plea  of  auterfois  convict  by  showing  the  conviction 
of  the  corporation  ?  Or  are  they  to  be  punished  twice,  once  as  individuals, 
and  once  as  members  '^'of  the  body  corporate  ?  It  is  admitted,  on  r^oo^ 
the  other  side,  that  the  doctrine  stated  in  Hawkins,  and  sanctioned 
by  this  Court  in  Regina  v.  Birmingham  and  Oloucester  Railway  Co*,  3 
Q.  B.  232,  excludes  cases  of  violence :  and  6  Vin.  Abr.  309,  Corporations 
(Z),  pi.  2,  is  to  the  same  effect.  Yet  a  road  might  be  obstructed  by 
violent  means ;  and  indeed  it  is  impossible  to  charge  an  actual  obstruction 
without  alleging  force ;  and  it  must  be  supported  by  proof  of  what  is 
legally  a  species  of  violence.  It  may  be  questioned  whether  the  liability, 
of  corporations  to  civil  actions  has  not  been  extended  too  far.  In  Maund 
V.  The  MonmoiUhshire  Canal  Company,  4  M.  &  6.  462,  where  it  was  held 
that  trespass  vi  et  armis  might  be  brought  against  a  corporation,  the 
chief  argument  against  the  action  seems  to  have  been  that  the  appropri- 
ate process  could  not  be  issued  against  a  corporation ;  and  reference  was 
made  to  a  citation,  in  Bro.  Abr.  Corporations,  pi.  43,  from  22  Ass.  f. 
100  B,  pi.  77.  This  argument  is  strengthened  by  the  circumstance  that, 
before  stat.  5  .&  6  W.  &  M.  c.  12,  a  fine  was  always  imposed  on  the 
defendant  in  an  action  of  trespass,  for  which  the  Court,  ex  oflScio,  issued 
a  capias  ;(a)  Beecher's  Case,  8  Rep.  68  a,  69  b.  Replevin  will  not  lie 
against  a  corporation,  because  they  cannot  distrain  in  their  own  persons ; 
2  Bac.  Abr.  264,  (7th  ed.),  tit.  Corporations  (E).  A  corporation,  as 
imeh,  cannot*  disseise ;  2  Bac.  Abr.  689,  Disseisin  {^).  Nor,  again, 
would  it  follow,  from  a  civil  action  for  trespass  being  maintainable,  that 
an  indictment  for  the  same  act  is  so.     An  injury  committed  out  of  tho 

(a)  See  Lyndrvy  v.  Cltrke,  5  Mod.  285. 
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realm,  an  assault  by  an  insane  person,  an  assent  to  a  trespass  preri- 
^oac-y  ously  *committed  for  the  defendant's  benefit,  would  be  grounds 
^  for  an  action,  but  not  for  an  indictment.  The  object  of  an 
action  is  to  give  the  injured  party  compensation  ;  that  of  an  indictment, 
to  inflict  punishment,  for  the  sake  of  example,  upon  acts  injurious  to  the 
public.  Cur.  adv.  vult. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  CJourt. 

The  question  is,  whether  an  indictment  will  lie  at  common  law  against 
a  corporation  for  a  misfeasance,  it  being  admitted,  in  conformity  with 
undisputed  decisions,  that  an  indictment  may  be  maintained  against  a  cor- 
poration for  nonfeasance. 

All  the  preliminary  difficulties,  as  to  the  service  and  execution  of  pro- 
cess, the  mode  of  appearing  and  pleading,  and  enforcing  judgment,  are  by 
this  admission  swept  away.  But  the  argument  is,  that  for  a  wrongful  act 
a  corporation  is  not  amenable  to  an  indictment,  though  for  a  wrongful 
omission  it  undoubtedly  is ;  assuming,  in  the  first  place,  that  there  is  a 
plain  and  obvious  distinction  between  the  two  species  of  ofience. 

Ko  assumption  can  be  more  unfounded.  Many  occurrences  may  be 
easily  conceived,  full  of  annoyance  and  danger  to  the  public,  and  involv- 
ing blame  in  some  individual  or  some  corporation,  of  which  the  most 
acute  person  could  not  clearly  define  the  cause,  or  ascribe  them  with 
more  correctness  to  mere  negligence  in  providing  safeguards  or  to  an  act 
rendered  improper  by  nothing  but  the  want  of  safeguards.  If  A.  is 
authorized  to  make  a  bridge  with  parapets,  but  makes  it  without  them, 
does  the  offence  consist  in  the  construction  of  the  unsecured  bridge,  or 
in  the  neglect  to  secure  it  ? 

•<l9fii  *But  if  the  distinction  were  always  easily  discoverable,  why 
^  should  a  corporation  be  liable  for  the  one  species  of  offence  and 
not  for  the  other  ?  The  startling  incongruity  of  allowing  the  exemption 
is  one  strong  argument  against  it.  The  law  is  often  entangled  in  techni- 
nical  embarrassments;  but  there  is  none  here.  It  it  as  easy  to  charge 
one  person,  or  a  body  corporate,  with  erecting  a  bar  across  a  public  road 
as  with  the  non-repair  of  it ;  and  they  may  as  well  be  compelled  to  pay 
a  fine  for  the  act  as  for  the  omission. 

Some  dicta  occur  in  old  cases  :  ''  A  corporation  cannot  be  guilty  of 
treason  or  felony."  It  might  be  added  "  of  perjury,  or  offences  against 
the  person."  The  Court  of  Common  Pleas  lately  held  that  a  corpora- 
tion might  be  sued  in  trespass,  Maund  v.  The  M(mmouth%hire  Canal 
Company^  4  M.  &  G.  452 ;  but  nobody  has  sought  to  fix  them  with  acts 
of  immorality.  These  plainly  derive  their  character  from  the  corrupted 
mind  of  the  person  committing  them,  and  are  violations  of  the  social 
duties  that  belong  to  men  and  subjects.  A  corporation,  wliich,  as  soch, 
has  no  such  duties,  cannot  be  guilty  in  these  cases ;  but  they  may  be 
guilty  as  a  body  corporate  of  commanding  acts  to  be  done  to  tho 
nuisance  of  the  community  at  large.    The  late  case  of  Regina  v.  Birming* 
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ham  and  Gloucester  Railway  Company^  8  Q.  B.  228,  was  confined  to 
the  state  of  things  then  before  the  Court,  which  amoanted  to  nonfea- 
sance only ;  but  was  bj  no  means  intended  to  deny  the  liability  of  a 
corporation  for  a  misfeasance. 

We  are  told  thai  this  remedy  is  not  required,  because  the  indi- 
yiduals  who  concur  in  voting  the  order,  or  in  •execnting  the  work,  p^q^^ 
may  be  made  answerable  for  it  by  criminal  proceedings.  Of  this  *- 
there  is  no  doubt.  But  the  public  knows  nothing  of  the  former ;  and 
the  latter,  if  they  can  be  identified,  are  commonly  persons  of  the  lowest 
rank,  wholly  incompetent  to  make  any  reparation  for  the  injury.  There 
can  be  no  efiectual  means  for  deterring  from  an  oppressive  exercise  of 
power  for  the  purpose  of  gain,  except  the  remedy  by  an  indictment 
against  those  who  truly  commit  it,  that  is,  the  corporation,  acting  by 
its  majority :  and  there  is  no  principle  which  places  them  beyond  the 
reach  of  the  law  for  such  proceedings. 

The  verdict  for  the  Crown,  therefore,  on  the  first  four  counts,  will 
remain  undisturbed. 

Judgment  to  be  entered  on  the  first  four 
counts ;  arrested  on  the  others. 


htd  of  tbinitt  sibil 


▼OL.  JX.—2S  B 
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♦«?981  *^^^  "°  *^*  demise  of  WILLIAM  ANGELL  v.  BENEDICT 
-■  JOHN  ANGELL  ANGELL.    [JW.  12, 1846.(a)] 

Ahliough  the  general  rule  is,  that,  to  take  by  porchaae  under  a  devise  to  the  male  heirs  of  W., 
the  taker  must  be  both  a  male  and  yery  heir,  yet  such  rule  may4>e  controlled  where  the  rest 
of  the  devise  shows  that  the  devisor  intends  to  give  the  preference  to  a  male  descendant  of 
W.,  tracing  his  descent  entirely  through  males,  over  a  descendant,  male  or  female,  who 
should  be  heir  general  of  W.,  but  not  trace  a  descent  entirely  through  males :  and  the  descend- 
ant, so  apparently  preferred,  will  take  to  the  exclusion  of  the  heirs  general  of  W.  and  of  the 
devisor. 

\8  where,  to  the  words  **  male  heirs  of  W.,"  was  added  **  if  any  such  there  be,"  and  the  rest  of 
the  devise  showed  that  the  devisor  knew  that  the  heir  general  of  W.,  who  traced  through  a 
Temale,  was  a  male,  and  yet  a  remainder  was  limited  over  to  him  upon  failure  of  male  heirs 
of  W. ;  and  the  devisor  added  that  the  males  were  to  take  place  first,  as  long  as  there  were 
any,  through  every  descent ;  and  also  added,  to  the  words  of  purchase  **  male  heirs  of  W.,  if 
any  such  there  be,**  the  words  of  limitation  "  and  their  male  heirs  for  ever.'* 

J.,  seised  in  fee,  leased  for  sixty  one  years,  for  a  term  expiring  in  1837,  within  five  years  tSier 
the  passing  of  stat.  3  &  4  W.  4.  c.  27,  (24th  July,  1833).  From  J.*s  death,  which  happened 
more  than  twenty  years  before  the  passing  of  the  act,  B.  received  the  rent  reserved  on  the 
lease,  down  to  its  expiration ;  and  he  then  entered  into  possession :  and  afterwards  W., 
within  five  years  after  the  passing  of  the  act,  brought  ejectment  against  6.,  claiming  to  be 
entitled,  as  J.*s  devisee,  immediately  on  J.*s  death. 

Held  that,  under  sect.  9,  the  action  would  have  been  barred  by  B.*s  receipt  of  the  rent ;  but 
that  it  was  preserved  by  sect.  15  for  five  years  after  the  passing  of  the  act. 

Ejectment  for  land  in  Surrey. 

On  the  trial,  before  TiNDifL,  C.  J.,  at  the  Surrey  summer  assizes, 
1843,  it  a]5peared  that  John  Angell  had  died  seised  in  fee  of  the  land 
in  1784.  The  property  was  then  under  lease  from  the  devisor  to  one 
Weston  for  a  term  of  sixty-one  years,  which  expired  at  Michaelmas, 
1837.  The  lessor  of  the  plaintiff  claimed  under  the  will  of  the  said 
John  Angell,  and  commenced  this  action  of  ejectment  in  the  year  1837, 
immediately  after  the  expiration  of  the  lease,  and  within  five  years  after 
the  passing  of  stat.  3  &  4  W.  4,  c.  27.(i)  The  material  part  of  the 
will  was  as  follows  : 

"  In  the  name  of  God,  Amen.  September  the  21st,  1774.  I,  John 
Angell,  of,"  &c.  "  Item :  I  give  to  the  male  heirs,  if  any  such  there  be, 
•3291  ^^  William  Angell,  the  first  •purchaser  at  Crowhurst,  and  father 
•^  of  my  great-grandfather,  John  Angell,  Esquire,  and  their  male 
heirs  for  ever,  all  my  lands  and  estates,  both  real  and  personal,  in 
Surrey,  Kent  and  Sussex :  nevertheless,  subject  and  liable  to  such  con- 
ditions as  shall  be  hereafter  mentioned,  and  shall  not  be  otherwise  dis- 
posed of  and  given.  And,  if  there  be  no  male  heirs  or  descendants  of  the 
same  William,  then  I  give  those  estates,  as  specified,  to  the  male  heirs 
of  William,  or  the  first  Angell,  of  Northamptonshire,  in  order  as  they 
shall  be  found  or  made  apparent.  And,  if  there  be  none  of  those  in 
being,  or  that  shall  be  apparent,  and  plainly  and  legally  make  themselves 
out  to  be  Angells,  and  so  related  and  descended,  I  then  give  all  xnj 

{a)  The  publication  of  this  report  has  been  unavoidably  postponed. 
b)  Royal  Assent,  24th  July,  1833. 
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estates  whatsoever,  both  real  and  personal,  to  William  (a)  Browne, 
Esquire,  grandson  to  Mrs.  Frances,  the  wife  of  Benedict  Browne,  Esquire, 
«rho  was  an  Angell,  and  to  his  male  heirs  for  ever,  excepting  the  issue 
of  his  aunt  Katherine,  who  flung  herself  away  in  marriage ;  notwith- 
standing, under  such  conditions,  and  with  such  restrictions  and  engage- 
ments, and  liable  to  such  settlements  and  enfeoffments,  as  I  shall  here, 
or  at  any  time  or  any  way  hereafter,  make  them  subject  to.  And  I 
desire  notice  may  be  taken  that,  in  all  these  givings,  my  meaning  is  that 
the  estates  shall  never  be  divided,  but  always  be  in  one  hand,  and  the  males 
to  take  place  first,  so  long  as  there  are  any,  through  every  descent. 
Whosoever  is  in  possession  of  them,  if  they  be  not  Angells,  shall  alter 
their  names  to  Angell,  and  always  write  and  call  themselves  by  that 
name,  without  any  alias  or  addition  of  any  other  name ;  and  they  shall 
always  bear  the  ^Angells'  arms,  with  all  their  quarterings,  and  no  rftooQ 
other.  And,  if  it  shall  so  fall  out  that  the  heirs  of  the  Brownes 
should  cease  and  fail,  then  my  will  is  that  the  male  heirs  of  my  great- 
aunt  Marriott  (i)  shall  successively  take  place,  the  males  first,  and  be 
entitled  to  the  aforesaid  estates.  And,  on  failure  of  the  Maryotts,(c*) 
they  shall  descend  to  the  male  heirs  of  -Doctor  Lucy,  Bishop  of  St. 
David's,  if  any  he  had,  by  Martha  his  wife,  my  great-aunt,  second 
daughter  to  my  great-grandmother ;  and,  in  default  of  the  Lucys,  then 
to  the  male  heirs  of  my  great-aunt  Hocknall ;  and  afterwards  to  my  right 
heirs,  whosoever  they  shall  be,  in  the  male  line.  And  my  will  is  that, 
if  any  Browne,  or  any  other  person,  to  whom  these  estates  should  come, 
offer  to  pawn,  or  sell,  or  mortgage  any  part  of  them,  on  manifefltation(d) 
proof  thereof,  the  next  in  succession  shall  immediately  be  entitled  to 
and  take  possession  of  the  whole ;  and  the  same  shall  be  if  they  do  not 
forthwith  alter  their  names  as  required,  or  if  they  should  in  anywise 
contest  in  law  or  offer  to  oppose  this  my  will,  especially  in  regard  to  the 
copyhold  estate  in  Lambeth,  or  neglect  or  be  deficient  in  the  perform- 
ance of  what  I  desire  in  it."  ^'  John  Angbll  (l.8.).  September  26th, 
1775.     Signed  and  sealed,"  &c.     (Attestation.) 

The  lessor  of  the  plaintiff  claimed  as  the  heir  male  of  William  Angell, 
the  first  purchaser  of  Crowturst,  and  offered  evidence  by  which  he  traced 
his  descent,  entirely  through  males,  from  Thomas,  the  ninth  son  (sixth 
of  those  who  survived  their  father)  of  John  Angell,  called  The  Caterer, 
who  was  the  eldest  son  of  William,  the  first  purchaser  of  Crowhurst, 
according  to  the  following  pedigree. 

(a)  See  post,  p.  336,  note  (d), 

ib)  Sic.  (c)  Sic.  *  id)  Sic. 
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*The  defendant  was,  as  appears  by  this  pedigree,  the  heir  r^tooo 
general  of  the  deyisor,  and  also  of  William  Angell,  the  first  pur> 
chaeer  of  Crowhurst,  tracing  his  descent  through  a  female,  Francis 
Browne,  the  daughter  of  William  Angell,  third  son  of  John  The  Caterer. 
Upon  the  devisor's  death,  in  1784,  the  father  of  the  defendant  had 
entered  into  possession  of  the  estates,  and  changed  his  name  to  Angell, 
and  had  received  the  rent  of  the  land  in  question,  reserved  by  the  lease, 
until  his  death  in  1786,  from  which  time  the  rent  ^as  received  by  the 
present  defendant  until  the  expiration  of  the  lease  in  1887,  and  he 
thenceforth  continued  in  possession  of  the  property  till  the  commence- 
ment of  the  action. 

It  was  contended,  on  behalf  of  the  defendant,  that,  supposing  the 
pedigree  of  the  lessor  of  the  plaintiff  to  be  established,  be  must  still  fail, 
as,  first,  under  the  words  of  the  will,  it  was  necessary  that  a  person 
claiming  as  heir  male  should  be  heir  general  to  William,  the  first  pur- 
chaser, as  well  as  male ;  and,  secondly,  the  remedy  was  barred  by  stat* 
3  &  4  W.  4,  c.  27,  s.  9.  The  defendant  also  denied  that  the  lessor  of  the 
plaintiff  had  proved  his  descent.  Leave  was  reserved  to  move  to  enter 
a  nonsuit  on  the  points  of  law ;  and  the  case  was  left  to  the  jury  on  the 
facts.     Verdict  for  plaintiff. 

In  Michaelmas  Term,  1843,  Tkeiiger  obtained  a  rule  nisi  for  a  non- 
suit, or  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
evidence. 

Shee,  Serjt.,  Peter$darff  and  BoviUy  showed  cau8e.(a)  First,  as  to  the 
effect  of  the  devise.  The  will  contains  a  *clear  special  designa-  r«nqo 
tion  of  an  heir  male,  other  than  the  heir  general :  he  must  be  a 
male  descendant  claiming  through,  a  succession  of  male  heirs.  The  per^ 
son  BO  designated  was  John  Angell,  the  father  of  the  lessor  of  the  plain- 
tiff. The  case  on  the  other  side  rests  on  the  doctrine  in  Go.  Lit.  24  b, 
where  the  diversity  between  a  descent  and  a  purchase  is  illustrated  as 
follows.  *^  When  a  man  giveth  lands  to  a  man  and  the  heirs  females  of 
his  body,  and"  [the  man  to  whom  the  gift  is  made]  ^'  dieth,  having  issue 
a  son  and  a  daughter,  the  daughter  shall  inherit ;  for  the  will  of  the 
donor  (the  statute  working  with  it)  shall  be  observed.  But  in  case  of  a 
purchase  it  is  otherwise :  for  if  A.  have  issue  a  son  and  a  daughter,  and 
a  lease  for  life  be  made,  the  remainder  to  the  heirs  females  of  the  body 
of  A.  A.  dieth,  the  heir  female  can  take  nothing,  because  she  is  not 
heir ;  for  she  must  be  both  heir  and  heir  female,  which  she  is  not, 

'a)  The  trgument  on  the  points  of  law,  reported  in  the  text,  was  heard  in  Trinity  and 
Michaelmas  terms  (June  8th  and  November  14th  and  18th),  1844,  by  Lord  Dzniun,  C.  J., 
pATTTsoif,  WiLLims  and  CoLKftrooB,  Js.  In  Michaelmas  term  iNoyember  17thS  1845,  be- 
fore Lord  UutUAKt  C.  J.,  Pittbsov  and  Williams,  Js.,  the  case  was  argued  as  to  the  facts, 
when  Sheet  Seijt.,  Petertdaff  nnd  BaviU  showed  cause  against  the  rule ;  and  the  Court  (stop- 
ping Sir  F.  Tkaiger,  Attorney  General,  Ckanndlt  Serjt.,  and  Peacock,  contra)  said,  that  there 
mast  be  a  new  trbl  on  payment  of  costs.  Sir  F,  Tht§iger,  Attorney  General,  then  prayed  for 
tlie  jndgment  of  tke  Court  on  the  points  of  law ;  and  the  case  stood  over  to  Hilary  vacation 
(Fahmary  12th),  1846 ;  when  judgment  was  delivered  as  after  stated,  p.  350. 
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becanse  the  brother  is  heir,  and  therefore  the  will  of  the  giver  cannot  be 
observed,  becanse  here  is  no  gift,  and  therefore  the  statute  cannot  work 
thereupon.  And  so  it  is  if  a  man  hath  a  son  and  a  daughter,  and  dieth, 
and  lands  be  given  to  the  daughter,  and  the  heirs  females  of  the  body 
of  her  father,  the  daughter  shall  take  nothing  but  an  estate  for  life, 
because  there  is  no  such  person,  she  being  not  heir.     But  where  a  gift  is 


•334] 


made  to  a  man,  *and  to  the  heirs  female  of  his  body,  there  the 


donee  being  the  first  taker  is  capable  by  purchase,  and  the  heir 
female  by  descent,  secundum  formam  doni:  and  therefore  Littleton 
purposely  added  these  words,  who  aught  to  inherit,'*  But  the  text  of 
Littleton,  on  which  Lord  Coke  is  commenting,  sect.  22,  does  not  warrant 
this  limited  interpretation.  In  Hargrave's  note  (3)  on  this  passage, 
though  the  general  doctrine  stated  by  Lord  Coke  is  supported,  it  is 
admitted  that  an  exception  prevails  where  there  are  grounds  for  inferring 
a  special  designation.  And  there  are  such  grounds  in  this  will.  It  is 
true  that  Lord  Coke's  doctrine  was  supported  up  to  1722 ;  Counden  v. 
Clerke,  Hob.  29,  31,  (5th  ed.);  S.  C.  Moore,  860;  Ashenhurst's  Case, 
Hob.  84;  there  cited,  SouthcoU  v.  Stotoell,  Freem.  C.  B.  216,  225; 
Starling  v.  Uttrick,  Prec.  Ch.  54 ;  Lord  Ossulston's  Case,  3  Salk.  336 ; 
Dawes  v.  Ferrers,  2  P.  Wms.  1,  in  1722.  But  other  cases,  some 
much  later  than  1722,  have  established,  in  opposition  to  Coke's  doctrine, 
that  a  limitation  to  the  heirs  special  of  the  body  by  purchase  will  take 
effect  in  favour  of  the  designated  heir  of  the  body,  though  he  or  she  be 
not  the  heir  general.  Pibus  v.  Mitford,  1  Vent.  372,  381,  is  a  decision 
to  that  effect,  in  26  C.  2.  In  Boremdn  v.  Yeai,  1  Ca.  Ch.  145,(a)  12  C. 
2),  the  son  of  a  second  wife  was  allowed  to  take  under  a  limitation  to  heirs 
male  by  the  second  wife,  though  he  was.not  strictly  heir  (there  being  a  son 
of  the  first  wife),  because  the  settlement  appeared  to  be  made  as  a  pro- 
vision for  the  issue  of  the  two  marriages.  In  Baker  v.  Wall,  1  Ld.  Raym. 
185,(J)  (a.  D.1697),  a  devise  was  to  devisor's  eldest  son  D.  and  his  heirs  male 
^toqc-i  *for  ever ;  if  a  female,  his  next  heir  should  allow  her  an  annuity 
-'  out  of  the  lands,  and  hold  the  rest  to  him  and  his  heirs  male  for 
ever ;  and  the  heir  general,  being  a  female,  was  excluded,  because  the 
will  implied  that  by  heir  male  was  meant  a  special  kind  of  heir  other 
than  the  heir  general.  In  Brown  v.  Barkham,  1  Str.  85 ;  S.  C.  Prec.  Ch. 
442,  461,((?)  (a.  d.  1716),  Lord  Cowper  held  clearly  that,  under  a  devise 
to  the  heirs  male  of  the  body  of  the  devisor's  great-grandfather,  a  male 
descendant  of  a  younger  son  could  take,  though  the  daughter  of  an  older 
son  was  heir  general :  and,  instead  of  founding  his  decree  on  special  circum- 
stances, he  expressly  denied  Lord  Coke's  proposition.  In  Wills  v.  Palmer^ 
6  Bur.  2615  (a.  d.  1717),  under  a  settlement  to  the  heirs  male  of  the  settlor, 
his  son  by  a  second  wife  was  held  to  be  entitled  in  preference  to  the  kcir 

(a)  (Cited  in  Davy  v.  Davy,) 

(6)  S.  C.  cited  in  1  Str.  41. 

(e)  And  as  Newcomen  v.  Baiifham,  2  Vern.  729,  1  Bq.  Ca.  Abr.  215. 
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general,  the  daughter  of  a  deceased  elder  son.  In  Goodtitle  dem. 
Weston  y.  Burtenshaw^  Feame's  Gont.  Rem.  570,  Appendix,  No.  1 
(a.  d.  1772),  an  estate  was  settled,  after  the  decease  of  N.  and  his 
intended  wife,  to  the  first  and  other  sons  of  the  marriage  in  tail  male, 
and,  after  certain  other  limitations  which  failed,  to  the  heirs  female  of 
the  marriage  and  her  or  their  heirs :  there  were  three  sons  of  the  mar- 
riage ;  two  died  without  issue ;  the  third  left  a  son,  who  died,  leaving  a 
daughter  and  only  child.  Thercf  were  six  daughters  of  the  marriage,  all 
of  whom  died  except  one,  who  was  the  wife  of  the  lessor  of  the  plaintifi*: 
the  defendant  claimed  under  a  purchase  from  the  daughter  of  the  sur- 
viving son,  who  was  N.'s  ^granddaughter  and  heir  at  law.  It  was  r^oo^ 
objected  that  the  wife  of  the  lessor  of  the  plaintiff  was  not  the 
Tery  heir,  but  the  granddaughter  was  heir,  and  therefore  the  former  did 
not  answer  to  the  description  of  heir  female  in  toto :  but  this  objection 
was  clearly  overruled. 

In  all  these  cases  the  heir  specially  designated  was  held  entitled,  though 
not  heir  general.  At  the  time  of  the  writing  of  Hargrave's  note  they 
had  not  been  all  decided :  and,  in  a  note  (2)  to  Co.  Litt.  164  a,  he 
says,  after  referring  to  the  former  note :  ''  Since  the  writing  of  that 
note,  a  case  has  been  published,  in  which  the  Court  of  King's  Bench, 
after  three  arguments,  decided  against  applying  the  rule  to  a  will ;"  and 
he  then  refers  to  Wills  v.  Palmer.  Coke's  doctrine  is  also  considered 
by  the  text  writers  to  be  now  overruled ;  2  Jarman  on  Wills,  7-9,  Bur- 
ton's Elementary  Compendium,  263  (6th  ed.),  1  Roberts  on  Wills^  426, 
427  (3d  ed.),  1  Powell  on  Devises,  319,  &c.,  (3d  ed.)  Lord  Cowpbr's 
decree  in  Brown  v.  Barkham  was  afterwards  confirmed  by  Lord  Hard- 
WICKE ;  Newcoman  v.  Bethlem  ffospitaly  Ambl.  8. 

It  is  clear  in  the  present  case,  from  the  whole  of  the  will,  that 
the  devisor  meant  to  prefer  such  a  particular  male  heir  as  he  describes 
to  any  other.  He  assumes  t^ie  existence  of  a  descendant  (a)  of 
Mrs.  Browne,  who  was  an  Angell ;  yet  he  overlooks  her  issue :  he 
must  have  known  that  such  descendant  was  heir  general;  and,  had 
*he  not  understood  that  the  heir  general  was  superseded  by  the  r*Q07 
heir  specially  designated,  he  would  not  have  devised  the  estates  ^ 
to  that  heir  in  remainder,  inasmuch  as  he  would  have  them  as  heir  at 
law.  The  devisor  directs  that  the  estates  shall  "always  be  in  one  hand:" 
but  this  might  be  defeated  if  they  went  to  females :  and  he  accordingly 
endeavours  to  prevent  parceners  from  taking,  by  exhausting  the  male 
heirs.  [Coleridqb,  J.  Might  it  not  be  said,  on  the  other  hand,  that 
this  showed  his  apprehension  that  the  estates  might  come  to  a  female 
under  the  earlier  words  of  the  devise  ?]  The  issue  of  Katherine,  the 
aunt  of  the .  then  heir  general,  are  never  to  take  till  after  the  Brownes. 

(a)  Called  in  the  will  William  Browne.  William  Browne,  however  (according  to  the  pedi- 
gree), died  some  years  before  the  first  making  of  the  will ;  and  the  only  orandehild  of  Mrs. 
Flrances  Browne  then  alive  was  Benedict,  the  defendant's  father. 
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The  devise  of  the  remainder  to  heirs  male  must  be  constmed  as  pointing 
to  heirs  male  of  the  body ;  Lard  0$$ul9ton*s  Coie.  Here  is  a  special 
exclusion,  to  carry  which  into  effect  the  devisor  gives  to  relations  of 
whose  existence  he  did  not  know.  He  had  one  object,  namely,  that  the 
taker  of  the  estates  should  be  male  heir  and  special  heir.  [GoLBRinax, 
J.  What  meaning  has  ^*  descendants  7"]  It  means  persons  descended 
through  males.  In  devises  the  ordinary  interpretation  will  be  given : 
and  all  the  expressions  here  point  to  persons  of  the  male  line.  Thus : 
^^  the  males  to  take  place  first,  so  long  as  there  are  any,  through  every 
descent :"  in  which  there  is  no  ambiguity.  It  may  therefore  be  argued 
that  such  words  as  are  used  in  this  will  are  not  contemplated  by  Coke  : 
and  therefore  it  is  scarcely  necessary  to  controvert  his  general  doctrine. 
The  introduction  of  the  words  ^^  heirs  male  of  the  body"  would  make  no 
difference;  '^  heirs  male"  simply  would  have  the  same  effect;  2  Powell 
^ooQ-i  on  Dev.  423,  8d  ed.  This  agrees  with  the  view  taken  in  *Bemal 
•^  V.  Bemaly  8  Myln.  k  C.  569.  Where  a  devise  is  to  male  heirs, 
it  is  to  a  class,  and  the  party  takes  an  estate  tail  passing  through  the 
male  line.  If  this  language  makes  land  go  through  the  male  line,  why 
should  not  the  same  language  make  it  come  through  the  male  line  ?  In 
Oddie  V.  Woodfordj  8  Myln.  k  C.  584,  it  was  held  that  the  designation 
^^  eldest  and  every  other  male  lineal  descendant"  was  inapplicable  to  a 
male  claiming  in  part  through  a  female. 

Secondly,  even  assuming  it  to  be  rightly  objected  that  the  lessor  of 
the  plaintiff  has  not  twenty  years  from  the  expiration  of  the  lease  to 
bring  his  action,  he  is  within  the  protection  of  stat.  3  &  4  W.  4,  c.  27, 
s.  16. 

But  it  may  be  questioned  whether  the  protection  of  sect.  15  is  wanted 
at  all.  The  twenty  years  may  run,  not  from  1734,  when  the  defendant's 
father  first  received  the  rent,  but  from  the  expiration  of  the  lease  in 
1887.  If  this  be  not  so,  in  cases  where  such  a  lease  expires  just  after 
the  act  the  rightful  claimant  will  be  barred,  but  not  where  it  expires  just 
before ;  a  consequence  surely  not  intended.  Sect.  2  overrides  the  whole 
act.  The  word  *^  rent"  there  does  not  include  rents  reserved  on  leases 
for  years,  but  is  confined  to  rents  existing  as  inheritances,  distinct  from 
the  land,  and  for  which,  before  the  statute,  an  assize  would  lie :  Paget 
V.  FoUtfy  2  New  Ca.  679,  688 ;  Grant  v.  JP/to,  9  M.  &  W.  113.(a) 
Doe  dem.  Davy  v.  Oxenham^  7  M.  &  W.  181,  decided  that  neglect  to 
receive  the  rents  reserved  on  a  term  does  not  bar  the  right  of  the  rever- 
sioner to  recover  in  ejectment  within  twenty  years  of  the  expiration  of 
*8891  *^^^  term.  Sect.  5  taken  alone  will  give  the  lessor  of  the  plain- 
''  tiff,  who  claims  as  reversioner  expectant  on  the  determination  it 
the  lease,  twenty  years  from  such  determination.  Sect.  7  is  prospective 
only ;  Doe  dem.  Evane  v.  Page,  5  Q.  B.  767.  In  sect.  8  the  receipt  of 
rent  clearly  means  the  receipt  of  rent-charge;   else  it  could  not  be 

(a)  See  Dean  <(•  Chapter  «^  Ely  v.  Ca$h,  15  M.  &  W.  617. 
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received  bj  s  tenant  at  will.     Then,  assuming  that  sect.  9  applies  to  this 
case,  it  is  important  to  observe  that,  at  the  time  when  the  statute  passed, 
if  a  lease  were  subsisting,  the  right  of  entry  was  preserved  until  the  deter- 
mination of  the  lease;  Orrell  v.  Maddax :{a)  and  the  adverse  receipt  of 
rent  for  more  than  twenty  years,  during  the  continuance  of  the  lease,  did 
not  deprive  the  party  of  his  right  of  entry  upon  its  determination,  Doe 
dem.  Cook  v.  Danvers,  7  East,  299,  821 :  the  possession  of  the  lessee 
constituted  a  seisin  by  the  party  entitled  to  the  reversion ;  Bushby  v. 
Dixm^  3  B.  &  G.  298.     This  state  of  the  law  is  adverted  to  in  the  First 
Report  of  the  Commissioners  on  the  Law  of  Real  Property,  p.  47. 
*^  Where  rent  is  reserved  on  a  lease,  we  consider  it  more  reasonable  that 
the  limitation  should  run  from  the  time  when  the  rent  began  to  be  reeeived 
by  a  person  claiming  adversely,  so  that  there  shall  not  be  a  new  period 
of  limitation  from  the  expiration  of  the  lease.     The  receipt  of  rents  and 
profits  is  equivalent  to  the  occupation  of  the  soil :  the  person  who  is  in 
the  receipt  of  them  can  do  nothing  more  to  establish  his  right,  and  the 
person  to  whom  they  are  denied  is  virtually  dispossessed.     Where  no 
rent,  or  only  a  nominal  rent,  is  reserved,  very  slight  negligence  can 
•be  imputed  to  the  reversioner  in  merely  not  requiring  a  recogni-  r#Q4A 
tion  of  his  title  from  the  tenant,  and  in  such  cases,  till  the  expi-  ^ 
ration  of  the  lease,  we  think  there  should  not  be  a  commencement  of 
adverse  possession  to  bar  the  landlord.     Any  rent  less  than  twenty 
shillings  a  year  may  for  this  purpose  be  considered  nominal."     Sect.  9 
was  introduced  with  the  intention  of  carrying  out  this  view,  and  was  to 
operate  immediately  on  the  statute  passing.    Sect.  14  points  out  a  means 
of  protecting  claimants  in  future ;  but,  in  order  to  avoid  the  hardship 
npon  reversioners  at  the  time  of  the  act  passing,  sect.  15  is  introduced, 
which  preserves  the  right  in  this  and  similar  cases,  the  present  action 
being  commenced  within  the  limited  period  of  five  years  from  the  passing 
of  the  act.     It  rather  seems  that  the  meaning  of  "  rent,"  in  the  earlier 
part  of  sect.  15,  is  the  same  as  in  sect.  2  ;  that  is,  a  distinct  inheritance. 
*^ Profits"  may  refer  to  equitable  profits:  but,  upon  the  most  extensive 
construction  of  the  word  "  rent,"  the  plaintifi*  is  clearly  protected ;  for 
there  was  not,  as  the  law  stood  before  the  act,  a  receipt  of  rent  adverse  to 
the  reversioner ;  and  the  term  *'  adverse"  is  decided  to  have  been  used  with 
reference  to  the  law  as  it  stood  when  the  act  passed ;  Nepean  v.  Doe  dem. 
ICnight,  2  M.  &  W.  894, 911,  912 ;  Doe  dem.  Jones  v.  Williams^  5  A.  &  E. 
291 ;   Lessee  O'SvUivan  v.  McSwiney,  Longfield  &  Townshend's  Irish 
Elxch.  Bep.  Ill,  119 ;   Lord  Shannon  v.  Eodder^  2  Brady,  Adair  & 
Moore's  Irish  Law  Rep.  223.   Here,  therefore,  the  receipt  of  rent  was  not 
adverse  to  the  lessor  of  the  plaintiff  in  the  sense  of  sect.  15 ;  the  same 
hardship  will  follow  from  an  opposite  construction  as  would  have  followed 
in  Doe  dem*  Evans  v.  ^Page^  from  beholding  sect.  7  to  be  other  than  r^oA-t 
prospective.     [Pattbbon,  J.     The  word  ''  interest"  in  the  latter 

(a'  Runnington  on  Ejectment,  57,  (2d  ed.) 
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part  of  sect.  16  seems  to  be  a  mistake  for  "rent."]  A  man  who  ha& 
rent  issuing  out  of  land  has  an  interest.  [Patteson,  J.  He  does  not 
"recover**  interest.  Lord  Denmak,  C.  J.*  Suppose  I  am  wrongfully 
in  possession  for  fifteen  years,  and,  six  years  before  the  passing  of  the 
act,  I  make  a  lease  which  has  not  expired  when  the  act  passes :  then, 
though  I  should  have  held  for  twenty  years,  has  the  rightful  owner  still 
Sve  years  from  the  passing  of  the  act  ?]  He  has.  [Coleridge,  J.  If 
I  had  not  made  the  lease,  twenty  years  would  have  expired,  and  the 
possession  would  be  adverse ;  yet  you  admit  that  possession  under  the 
lease  is  possession  of  the  landlord.]  Of  the  rightful  landlord.  [Cole- 
RIDQB,  J.  If  "  rent"  is  used  for  a  rent  reserved  in  a  lease,  in  what  case 
can  ajay  receipt  of  rent  be  adverse  ?  Pattbson,  J.  If  my  tenant  under 
a  lease  paid  to  a  stranger,  I  might,  under  the  old  law,  treat  that  as  a 
forfeiture,  or  wait  till  the  lease  expired :  but  now,  by  sect.  9,  payment 
to  any  other  is  an  adverse  possession  by  such  other ;  and  if  I  wait  I  lose 
my  action.]  That  is  exactly  the  case  which  sect.  15  was  meant  to  provide 
for.  If  sect.  9  applies,  so  does  sect.  15,  which  clearly  was  inserted  to 
prevent  sect.  9  ^from  working  -hardship.  If  sect.  15  does  not  apply, 
neither  does  sect.  9. 

Sir  F,  ThesiffeTy  Solicitor  General,  Channelly  Serjt.,  Platty  Humphrey 
and  Peacock^  contr^.  First:  by  the  words  "male  heirs,"  with  the 
superadded  words  of  limitation  "their  male  heirs  for  ever,"  the  testa- 
^  tor  *meant  the  person  who  should  answer  the  character  of  heir 

^  and  male,  that  is,  very  heir  and  male.  It  is  admitted  that,  if  the 
construction  were  to  be  on  these  words  as  words  of  limitation,  occurring 
in  a  deed,  the  word"  male"  must  be  rejected,  and  the  estate  would  be 
a  fee ;  Co.  Litt.  27  a.  But,  in  a  devise,  the  law  in  general  will  super- 
add to  the  words  "  heirs  male,"  used  only  as  words  of  limitation,  the  words 
"of  the  body;"  Lord  Oasulstms  Case,  3  Salk.  336,  Co.  Litt.  27  a; 
yet,  even  in  such  case,  if  the  other  parts  of  the  will  show  that  the  devi- 
sor did  not  mean  to  restrict  the  descent  to  heirs  of  the  body,  the  law 
will  not  violate  the  intention  by  importing  "heirs  of  the  body,"  but 
rather  will  reject  the  term  "  male"  as  in  a  deed,  to  effect  the  general 
intention.  Here,  however,  the  words  are  of  purchase,  and  not  limitation 
simply,  but  with  similar  words  of  limitation  superadded :  and  it  is  con- 
tended, on  the  other  side,  that  the  law  construes  this  limitation  as  "  heirs 
of  the  body,"  and  that  the  words  of  purchase  are  to  be  construed  in 
the  same  way,  and  that  therefore  "  heirs  male"  must  be  "heirs  male  of 
the  body." 

There  is  a  clear  distinction  between  heirs  male  of  the  body  claiming  by 
descent,  and  as  purchasers :  the  former  must  take  entirely  through  males  : 
the  latter  need  not.  And,  to  take  as  heir  male  of  the  body  by  pur- 
chase, the  taker  must  be  both  heir  of  the  body  and  actual  heir.  So, 
according  to  the  passage  cited  on  the  other  side  from  Co.  Litt.  24  b,  a 
person  m\i3t  be  both  heir  and  female  to  take  by  purchase  under  the 
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words  in  a  devise  to  heirs  female  of  the  body.  This  view  is  supported  in 
Hargrave's  note.  The  rule  was  generally  considered  to  have  been  con* 
tradicted  by  Brown  v.  *Barkkam,  1  Str.  85;  S.  C.  Free.  Ch. 
442,  461,(a)  where  Lord  Chancellor  Cowpbr  denied  the  distinc-  L 
tion  between  descent  and  purchase  so  far  as  it  applied  to  a  limitation  in 
which  the  body  out  of  which  the  heir  was  to  come  was  particularly  men- 
tioned or  described ;  but  Lord  Hardwicee,  upon  a  bill  of  review  in 
Newcoman  v.  Bethlem  Hospital^  Ambl.  8,  admitted  Lord  Coke's  doctrine, 
and  professed  to  decide  on  special  circumstances  ;  note  (3)  to  Co.  Litt. 
24  b.  Lord  Cowper's  opinion  was  confirmed  by  this  Court  in  Wills  v. 
Palmer^  5  Bur.  2616,  and  Goodtitle  dem.  Weston  v.  BurtenshaWj  Fearne's 
Cont.  R.  570,  Appendix,  No.  1,  so  far  as  to  allow  special  circumstances 
to  control  the  general  rule:  but  even  this  qualification  of  the  gene- 
ral rule  has  been  disputed ;  Chambers  v.  Tat/lor^  2  Myln.  k  C.  376, 
381,  385. 

But,  if  the  rule  be  impeached  to  this  extent,  the  only  consequence  will 
be  that  recourse  must  be  had  to  the  principle  of  that  class  of  cases, 
noticed  in  Fearne's  Cont.  R.  p.  213,  in  which  it  has  been  held^hat,  if 
the  testator  show  by  express  words,  or  if  it  must  necessarily  be  inferred, 
that  he  meant  a  person  to  take  as  particular  heir,  who  was  not  general 
heir,  his  intention  will  be  carried  into  execution.  Thus,  such  intention 
may  be  inferred,  if  a  man  give  land  in  borough  English  to  the  heir  of  his 
land  in  borough  English,  as  in  the  case  put  in  Oounden  v.  Gierke^  Hob. 
29,  34  (5th  ed.).  Or  the  case  cited  in  PUms  v.  MUford,  1  Vent.  381, 
(and  mentioned  by  Hargrave  as  one  of  those  opposed  to  Lord  Coke's 
doctrine),  where  a  man  having  three  daughters  and  a  nephew,  gave  his 
daughters  2000Z.,  and  gave  the  land  to  his  heir  male,  provided  that,  if 
his  daughters  *troubled  his  heir,  then  the  devise  of  the  2000?.  t^qaa 
should  be  void.  Baker  v.  Wall^  1  Ld.  Raym.  185,  is  a  similar 
case.  There  a  testator  devised  Dumsey  to  D.,  his  eldest  son,  ^'  to  him 
and  his  heirs  males  for  ever,  if  a  female,  my  next  heir  shall  allow  and 
pay  to  her  200/.  in  money  or  12t  a  year  out  of  the  rents  and  profits  of 
Dumsey,  and  shall  have  all  the  rest  to  himself,  I  mean  my  next  heir,  to 
him  and  his  heirs  male,  for  ever."  And  the  Court  said  that,  if  a  party 
take  notice  that  he  has  a  right  heir,  and  specially  exclude  him,  and  then 
devise  to  another  by  the  name  of  heir,  this  shall  be  a  special  heir  to  take. 
To  these  may  be  added  the  cases  where  the  testator  takes  notice  that  by 
the  word  "  heir"  he  means  some  one  whose  ancestor  is  living.  Such  are 
James  v.  Richardson,  2  (T.)  Jones,  99 ;  T.  Raym.  330;  1  Vent.  334,(5) 
and  Darbison  dem.  Long  v.  Beaumont,  1  P.  Wms.  229.  But  there  is  no 
case  where  the  words  '*  heirs  male,"  standing  alone  and  unexplained,  as 
words  of  purchase,  have  been  held  to  exclude  the  heir  general,  or,  in 
other  words,  where  the  law  has  supplied,  against  such  heir,  in  favour  of 

(o)  And  as  Newcomen  v.  Barkham,  2  Vera.  729,  1  Eq.  Ca.  Abr.  215. 
(5)  See  Burchett  v.  Durdant,  2  Vent.  311. 
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a  pvehaser,  the  words  ''  of  the  body."  Coke's  rule  has  been  repeatedly 
recognised ;  and,  even  where  it  has  been  qualified,  its  validity,  as  appli- 
cable to  such  a  general  description,  has  been  admitted ;  A8henhur8t'$ 
Case  ;{a)  i  Rol.  Abr.  416,  tit.  Remainder ^  (F)  pi.  5 ;  Oaunden  v.  Gierke^ 
Hob.  29,  81;  S.  C.  Moore,  860;  Starling  v.  JEttHckj  Prec.  Ch.  64; 
Dawes  v.  FerrarSy  2  P.  Wms.  1 ;  WUh  v.  Palmer,  6  Bnr.  2626. 
Batlsy,  J.,  in  Doe  dem.  Winter  v.  Perratt,  5  B.  &  C.  48,  93,(i)  goes 
*34S1  ^^^^S^  ^^  cases,  and  clearly  ^understands  the  general  role  to  be 

^  as  now  contended  for  by  the  defendant.  The  same  principle  is 
adopted  in  the  judgments  of  Taunton  and  Bosanqubt,  Js.,  in  Doe  dem* 
Winter  v.  PerraU,  9  CI.  &  Fin.  606,  617,  626,  in  the  House  of  Lords. 
As  to  the  evidence  furnished,  in  this  case,  of  the  devisor's  intent,  the 
words  of  limitation  are  to  be  looked  at ;  and  it  is  therefore  important  to 
ascertain  whether  the  testator  could  by  possibility  have  meant  *^  heirs 
male  of  the  body."  In  the  expression  "  if  there  be  no  male  heirs  or 
descendants,"  ^'  descendants"  could  not  mean  the  same  thing  as  '^male 
heirs  :"  in  its  technical  sense,  the  word  ^'  descendants"  includes  collateral 
as  well\s  lineal  heirs :  it  comprehends  those  who  take  by  descent  in  con- 
tradistinction from  those  who  take  by  purchase.  But,  from  the  subsequent 
devise,  by  the  same  words  "his  male  heirs  for  ever,"  to  William  Browne, 
the  devisor  excepts  "  the  issue"  of  the  aunt  Katherine :  the  words  there* 
fore  clearly  are  not  intended  to  describe  an  estate  in  tail  male,  but  a  fee 
simple,  since  there  would  otherwise  be  no  reason  for  the  exception. 
The  same  construction  must  apply  to  the  same  words  in  the  first  part  of 
the  devise.  In  the  later  words  are  directions  which  would  be  superfluous 
if  the  estate  was  to  descend  only  through  males.  "  In  all  these  givings, 
my  meaning  is  that  the  estates  shall  never  be  divided,  but  always  be  in 
one  hand,  and  the  males  to  take  place  first,  so  long  as  there  are  any, 
through  every  descent ;"  and  "  whosoever  is  in  possession  of  them,  if 
Ihey  be  not  Angells,  shall  alter  their  names,"  &c.  There  is  a  gift  over 
to  the  Marriotts,  if  the  "  heirs"  of  the  Brownes  shall  cease.  Generally, 
*34B1   ^^^^^^^^  ^^^  testator  ^contemplates  that  a  claim  might  be  made 

^  through  females  under  the  limitations  to  ^^  male  heirs  for  ever.'* 
Stress  has  been  laid  upon  the  supposed  acquaintance  of  the  devisor  with 
the  state  of  the  descendants  of  John  The  Caterer.  But  there  is  no 
evidence  that  he  knew  his  own  pedigree :  the  will  rather  shows  that  he 
was  ignorant  of  it.  The  case,  therefore,  resembles  Pearee  v.  Vineejit^ 
2  Keen.  280,  where  the  ignorance  of  the  testator,  as  to  the  person  to 
take  under  a  particular  limitation,  was  held  important,  as  excluding  an 
inference  supposed  to  arise  from  the  particular  position  of  that  party. 
If  the  devisor  was  ignorant  of  the  state  of  his  family,  there  can  be  no 
presumption  of  intention  at  all.     The  Court  must  be  in  the  same  condi- 

va)  Cited  Hub.  34. 

(6)  Affirmed  in  Dom.  Proc. ;  Doe  dem.  Winter  w.  Permit,  10  Bbig.  198;  6  M.  &  O.  314  ; 
a  G  9  CI.  dc  Fin.  606. 
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tion  as  the  devisor  with  respect  to  knowledge.  [Pattbson,  J.  That  is 
80.]  If  the  devisor  had  known  his  pedigree  he  would  not  have  dealt  in 
inch  general  terms  as  ^*  if  any  such  there  be*"  In  using  the  expression 
**  male  heirs"  he  was  either  struggling  to  express  what  the  law  would  have 
effected  without  any  direction,  that  males  should  be  preferred  to  females 
in  every  descent,  or  to  alter  the  legal  mode  of  descent,  which  he  could 
not  do ;  Co.  Litt.  27  a,  b.  It  is  not  improbable,  from  these  expressions, 
that  he  meant  to  give  a  fee  to  the  person  who  should  answer  the  descrip* 
tion  of  male  heir  of  William  Angell,  the  purchaser  of  Crowhurst,  and 
that  he  used  these  words  to  signify  heirs  of  the  male  sex.  The  gifts 
were  not  intended  by  way  of  remainder  upon  each  other,  but  are  alt&s 
native  gifts,  that  is,  to  one  sort  of  heir,  if  he  can  be  found,  and,  if  not, 
to  another.  At  all  events  no  stress  can  be  laid  upon  the  words  as 
^limiting  the  words  of  purchase  to  heirs  of  the  body.  This  con- 
sideration is  important,  because  a  distinction  exists  as  to  the  effect 
of  words  of  purchase,  where  the  description  is  "  heirs  of  the  body," 
and  where  it  is  "  heirs  male"  generally.  Here  the  words  "  heirs  maJe" 
are  repeated  each  time,  and  are  clearly  words  of  limitation,  added  up<m 
the  words  of  purchase.  Now,  where  an  estate  is  given  to  ^*  male  heirs" 
by  will,  it  means  ^^  of  the  body,"  because  a  gift  to  heirs  would  be  a  fee. 
That  is  the  general  ground  of  the  interpretation  in  such  cases :  but  this 
makes  it  requisite  to  examine  the  particular  dispositions  in  the  present 
case,  for  the  purpose  of  discovering  whether  such  an  inference  arises  here 
The  general  rule  is  to  give  effect  to  all  words  of  a  will.  If  the  firsi 
words,  ^^male  heirs,"  are  construed  as  male  heirs  of  the  body,  the 
second  words, ''  their  male  heirs  for  ever,"  are  inoperative  altogether. 
If  the  words  mean  male  heirs  of  the  body,  MandeviUe'%  Coie^  Go.  Lit. 
26  b,  shows  that,  if  William  Angell  of  Crowhurst  bad  two  sons,  the 
eldest  son  would  have  taken,  but,  if  the  eldest  son  had  died  without 
issue,  it  would  have  gone  to  his  brother,  the  second  son  of  William,  heir 
of  the  body  of  William,  though  not  heir  of  the  body  of  the  eldest  son 
of  William.  Therefore,  if  the  first  words  be  held  to  mean  heirs  of  the 
body  of  William,  then  the  estate  would  go,  after  William's  death,  as  if 
entailed  on  William ;  whereas  the  words  which  follow  show  that  this  wni 
not  the  meaning  of  the  devisor.  Now  the  lessor  of  the  plaintiff  can  be 
entitled  only  by  supposing  that  ^'  male  heirs  of  William  Angell"  means 
'^male  heirs  of  the  body  of  William." 

It  may,  at  the  least,  be  contended  that  the  devise  was  *void  for  w-^q^q 
uncertainty.  That  was  a  ground  upon  which  some  of  the  judges  ^ 
proceeded  in  Doe  dem.  Winters.  PerraU,  10  Bing.  198 ;  6  M.  &  O. 
814 ;  S.  C.  9  CI.  &  Fin.  606 :  and  it  is  discussed  by  Lord  Eldon  in 
Oddie  V.  Woodfordy  8  Myln.  k  C.  584,  612.  Or  it  may  be  considered 
that  the  devisor's  mind  was  vacillating.  [Colbridgb,  J.  Then  his  last 
expression  prevails.  Patteson,  J.  If  ^'  male  heirs"  mean  any  heirs^ 
why  should  he  say  "  if  any  such  there  be  ?"]    It  may  also  be  asked,  if 
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he  means  males,  why  it  is  afterwards  said  that  males  are  to  take  before 
females,  or  the  issue  of  the  aunt  Katherine  ?  Therefore  the  rule  applies, 
that,  where  the  devise  is  unexplained  or  unqualified,  the  words  must  be 
construed  in  their  primary  sense ;  1  Powell  on  Dev.  812,  813.  Here, 
then,  the  word  ^^  heirs"  must  primfi  facie  be  applied  in  its  primary  sense. 
Wtthi/  y.  Mangles^  10  CI.  &  Fin.  215,  illustrates  the  general  rule,  that 
words  must  have  their  legal  effect,  even  though  there  be  strong  ground 
for  suspecting  that  the  devisor  used  them  in  ignorance  of  the  principle 
upon  which  they  would  be  construed. 

There  are,  then,  three  points  of  construction  in  favour  of  the  defend- 
ant. 1.  The  devise  describes,  not  the  heirs  of  the  body,  but  the  person 
answering  the  description  of  male  heir :  and  then  he  must  be  very  heir : 
or,  2.  Suppose  the  words  to  be  construed  as  heirs  male  of  the  body,  as 
words  of  purchase,  the  defendant's  father,  who  was  both  heir  of  the 
body  and  male,  would  be  entitled  :  or,  8.'  The  devise  was  void  for  uncer- 
tainty, and  the  defendant  is  entitled  as  heir  at  law. 

Secondly,  the  remedy  is  barred  by  stat.  8  4;  4  W.  4,  c.  27.  Sect.  9 
is  retrospective  in  all  its  expressions,  and  applies  to  the  present  case ; 
♦3491  ^^^y  ^'  -^^  ^^'  *Tai/ler8<my  11  A.  &;  E.  1008,  is  an  authority 
for  construing  the  limitation  clauses  retrospectively.  [Patteson, 
J.  The  difficulty  I  have  felt,  and  do  feel,  is  upon  the  words  ''  the  right" 
^'  to  bring  an  action."  The  mere  payment  by  a  tenant  of  rent  to  the 
wrong  person,  gives  no  right  to  assert  the  title ;  and  how  could  the  right 
accrue  then?]  It  will  accrue,  if  the  tenant,  on  demand  of  rent  by  the 
rightful  owner,  refuses.  [Patteson,  J.  But  that  is  not  said.]  Pay- 
ment of  rent  to  another  will  be  a  disclaimer :  and,  after  notioe  of  it,  the 
time  of  limitation  runs ;  Hovenden  v.  Lcrd  Anneslet/y  2  Schoa.  k  Lef. 
607,  621,  624,  625 ;  Cholmondeley  v.  Clinton,  Turn.  &  R.  107,  118, 
119,  in  Chancery,  and  Cholmondeley  v.  Clinton,  4  Bligh.  1,  99,  in  the 
House  of  Lords.  [Coleridge,  J.  Are  not  the  words  bound  up  with 
"after  the  determination  of  such  lease?"  Patteson,  J.  The  word 
"  rent"  is  used  in  very  different  senses  in  this  section.]  The  words  at 
the  end  of  the  section  are  unambiguous.  Next,  this  case  does  not  fall 
within  the  protection  of  sect.  15.  '^  Adverse"  must  mean  adverse  accord- 
ing to  the  rights  declared  in  the  statute  itself.  The  words  of  that  section 
are  not  '*not  be  adverse,"  but  ^^  shall  not'*  ^^have  been  adverse  to  the 
right  or  title  of  the  person  claiming  to  be  entitled  thereto."  [Patteson, 
J.  Entitled  to  what  ?  After  the  expiration  of  the  lease  there  could  be 
no  receipt  of  rent ;  and  during  the  lease  the  landlord  would  not  be 
entitled  to  the  possession.  The  possession  of  the  tenant  here  was  not 
adverse ;  he  held  under  a  good  lease.  Do  you  say  the  landlord  is  in 
receipt  of  the  profits  ?  Must  you  not  construe  sect.  15  with  sect.  9  ?  In 
♦S'iOl  '*^**  ^  "receipt  of  the  profits"  does  not  mean  *receipt  by  the 
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landlord,  but  by  the  tenant.]    In  sect.  85  it  seems  to  mean 


receipt  by  the  landlord.  Sect.  9  is  inapplicable  where  no  rent  is  reserved; 
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Ex  parte  JoneSy  4  Young  k  C.  Exch.  466 :  the  nonpayment  of  rent  to 
the  lessor  is  not  adverse  as  against  him,  imder  sect.  2  or  9,  unless  it  be 
paid  to  another;  Doe  dem.  Davy  v.  Oxenhamj  7  M.  &  W.  131 ;  Chad- 
wick  T.  Broadwoody  3  Bear.  308.  In  all  these  cases  the  question  has 
tamed  on  the  receipt  of  rent  reserved.  Now,  if  sect.  15  speaks  of 
"receipt  of  the  profits,"  or  "receipt  of  the  rent,"  with  reference  to  the 
landlord,  there  clearly  has  here  been  an  adverse  receipt  by  the  Brownes. 
[Patte80N,  J.  Sect.  8  is  expressed  in  the  same  way  as  sect.  15 :  and 
there  "in  possession,"  and  "receipt  of  profits,"  and  "receipt  of  rent," 
apply  to  the  tenant.]  Sect.  9  speaks  of  the  receipt  of  rent  reserved : 
and  that  is  the  meaning  attached  to  "  receipt"  of  "  rent"  in  sect.  3.  If, 
in  a  writ  of  right,  the  receipt  of  rent  would  show  a  taking  of  the  esplees, 
then  this,  according*  to  the  old  law,  would  be  an  adverse  possession ;  and 
here  the  term  "  rent"  should  have  the  same  meaning,  and  be  synonymous 
with  esplees.  Cur.  adv.  vulL 

Lord  Dbkman,  C.  J.,  now  delivercil  judgment. 

The  first  question  in  this  case  is,  what  is  the  proper  construction  to 
be  given  ta  the  words  in  the  will  of  the  testator  made  in  1776,(a)  which 
are  as  follows.  (His  Lord6hip  then  read  the*  words:  see  ante,  p. 
828-330.) 

The  defendant  in  this  action,  the  son  of  Mr.  William  Browne,(i)  the 
devisee,  is  undoubtedly  the  heir  general  both  of  the  testator  and  of 
William  Angell,  the  first  ^purchaser  at  Growhurst:  but  he  traces  r^cqe-i 
his  descent  through  a  female,  namely,  from  Frances  Angell,  after-  *- 
wards  Browne,  the  only  child  of  William  Angell,  who  was  the  elde8t(<;) 
son  of  John,  Angell  (The  Caterer),  who  was  the  eldest  son  of  William 
Angell,  the  first  purchaser  at  Growhurst.  John  Angell  (The  Gaterer) 
had  five  {d)  sons,  besides  William,  the  father  of  Frances  Brown :  three 
of  those  five  died  without  issue.  Another,  Justinian,  was  the  grandfather 
of  the  testator,  with  whom  that  male  line  expired.  The  lessor  of  the 
plaintiff  endeavoured  to  trace  his  descent  from  the  youngest,  Thomas, 
entirely  through  males.  The  question  therefore  is,  whether,  in  order  to 
satisfy  the  words  of  the  testator's  will,  the  claimant  must  be  heir  general 
as  well  as  male. 

We  do  not  think  it  necessary  to  examine  minutely  all  the  authorities 
on  this  much  litigated  question.  The  cases  of  Wills  v.  Palmer^  5  Burr. 
2615,  and  of  Goodtitle  dem.  Weston  v.  Burtenshaw^  Fearne's  Gont.  R. 
570,(e)  are  relied  on  to  show  that  the  rule  laid  down  by  Lord  Coke,  in  Go. 

(a)  The  latest  date  is  1775. 

ih)  See  ante,  p.  336,  note  id). 

ids  He  was  the  eldest  of  those  who  sunrived  their  fiither.  Those  (four  in  number)  who  died 
before  the  father  left  no  issue. 

id)  He  had,  in  all,  ten  sons,  of  whom  six  suryived  him,  namely,  the  third,  fourth,  fifth,  sixth, 
seventh  and  ninth.  Of  these  six,  the  fourth,  fifth  and  sixth  appeared  to  have  left  no  issue  living 
4t  the  dete  of  the  will.    It  will  be  seen  that  the  principle  of  the  judgment  is  not  afiected  by 


(c)  Appendix,  No.  1. 
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Litt.  24  b,  has  been  altogether  destroyed.  But  it  is  not  necessary^  in 
this  case,  to  go  so  far.  It  must  be  admitted,  on  all  hands,  that  the 
rule  is  modified  as  stated  bj  Lord  Hardwickb  in  Newooman  v.  Bethlem 
JHbyntaly  Amb.  8 ;  so  that,  unless  there  be  some  circumstances  to  take 
^oroi  &  <^^o  0^^  ^f  ^^®  ^^y  ^  claimant  must  show  himself  heir  ^general 
-^  as  well  as  male,  but  that  there  may  be  such  plain  indications  of  a 
contrary  intention  in  the  testator  as  to  take  a  case  out  of  the  rule. 

Here  we  are  of  opinion  that  there  is  such  plain  indication  of  a  contrary 
intention.  The  testator  in  this  clause  of  his  will,  speaks  of  his  great- 
grandfather John  Angell  (that  is  The  Caterer),  and  of  the  defendant's 
father(a)  being  the  grandson  to  Frances  Browne,  who  was  an  Angell. 
Mrs.  Frances  Browne,  it  appears,  was  the  first  cousin  of  the  testator's 
father,  the  only  child  of  the  eldest(6)  brother  of  the  testator's  grand- 
father. The  testator  plainly  knew  the  pedigree  of  the  family,  for 
several  generations,  up  to  William  the  first  purchaser  at  Growhurst.  He 
speaks  of  his  great  aunts  Maryott,  Lucy  and  Hocknall,  daughters  of  his 
great-grandfather  John  (The  Caterer):  he  knew  that  Mrs.  Frances 
Browne  was  an  Angell,  and  could  hardly  have  been  ignorant  that  her 
father  was  his  great  uncle,  which  was  probably  the  reason  of  his  pre- 
ferring the  Brownes,  as  being  descended  from  a  male  Angell,  son  of 
John  the  Caterer,  to  the  Marryotts,  Lucys  and  Hocknalls,  who  were 
descended  from  females,  daughters  of  the  same  John  Angell.  He  must 
also  have  known  that  the  defendant's  father  was  the  heir  general  of 
William  Angell  at  Crowhurst.  When,  therefore,  he  used  the  words 
'*  male  heirs,  if  any  such  there  be,  of  William  Angell,  the  first  purchaser 
at  Crowhurst,"  he  must  have  been  aware  that,  if  the  word  ^'  heirs"  was 
taken  in  its  strict  sense,  there  could  not  possibly  be  any  person  answering 
the  description.     Neither  could  he  have  meant  the  heir  general  of 
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William  at  Crowhurst,  provided  such  heir  ^general  was  a  male : 


for  the  defendant's  father  answered  that  description,  and  yet 
there  is  an  express  devise  to  him  in  default  ^^  of  the  male  heirs  or  descend- 
ant%''  of  William  of  Crowhurst,  which  expression,  as  well  as  the  subse- 
quent words  "the  males  to  take  place  first,  so  long  as  there  be  any, 
through  every  descent,"  strengthens  the  supposition  that  the  testator,  by 
his  first  devise,  intended  to  point  at  those,  iif  any,  who  could  trace  from 
William  of  Crowhurst  entirely  through  males.  The  early  authorities,  as 
is  remarked  in  the  note  (7)  to  1  Powell  on  Devises,  828  (3d  ed.),  read 
such  a  devise  as  one  to  the  heir  general,  provided  that  heir  is  a  male  ; 
but  the  learned  editor  has  expressed  much  doubt  whether  it  would  be  so 
read  at  the  present  day,  referring  to  the  cases  of  Baker  v.  Wall^  1  Ld. 
Raym.  185,  and  to  Lord  OnmUUm's  Case,  8  Salk.  836,  and  I)oe  dew^ 
The  Earl  of  Lindsey  v.  Colyear^  11  East,  548,  showing  that  a  devise  to 
A.  and  his  heirs  male  or  female,  or  to  A*  for  life  and  after  his  death  to 
his  right  heirs  male  for  ever,  is  an  estate  tail:  and  it  may  be  weU 

(a)  See  ant^,  p.  336,  note  (<!).  (6)  See  p.  351,  note  (a). 
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argued  that,  as  the  words  '^  heirs  male'*  have  the  meaning  of  heirs  male 
of  the  body  when  used  as  words  of  limitation,  so  they  should  now  have 
the  same  meaning  when  used  as  words  of  purchase. 

It  is  observable,  that,  in  the  present  case,  the  words  are  used  as  words 
both  of  purchase  and  limitation :  for  the  devise  runs  ^^  to  the  male  heirs,  * 
if  any  such  there  be,  of  William  Angell,  the  first  purchaser  at ,  Crow- 
hurst,'*  ^'  and  their  male  heirs  for  ever."  In  the  first  part,  they  are 
words  of  purchase,  in  the  last  part,  of  limitation :  there  is  no  doubt  that 
m  the  last  part  they  mean  male  heirs  of  the  body  of  the  devisee :  why 
should  they  not  *then  be  taken  to  mean  the  male  heirs  of  the  r^ioei 
body  of  William  Angell,  the  first  purchaser  at  Crowhurst,  in  the  *■ 
first  part  ?  But,  whatever  may  be  the  right  construction  as  a  general 
rule,  we  are  of  opinion  that  in  this  case  the  words  must  Ue  construed  in 
a  special  sense  by  reason  of  the  plain  indication  of  the  testator's  inten- 
tion collected  from  the  will  itself.  Now  that  special  sense  can  only  be. 
male  heirs  of  the  body  of  William  Angell  at  Crowhurst ;  and  a  person 
to  answer  that  description,  -must  clearly  trace  entirely  through  males 
The  defendant  does  not  so  trace ;  but  the  lessor  of  the  plaintiff,  if  the 
facts  he  asserts  be  established,  does. 

It  was  urged,  in  argument,  that  the  devise  must  be  held  void  for  un 
certainty :  and  the  case  of  Oddie  v.  Woodford^  3  Myl.  &  C.  584,  was 
cited.  That  case  arose  upon  the  well  known  will  of  Mr.  Thellusson ; 
the  words  being  *'  eldest  male  lineal  descendant."  The  two  points  then 
argued  were,  whether  the  devise  was  void  for  uncertainty,  and  whether 
a  person,  in  order  to  answer  the  description,  must  trace  entirely  through 
males.  The  same  points  arose  when  the  will  was  first  litigated  before 
Lord  Loughborough,  assisted  by  Mr.  Justice  Buller,  Mr.  Justice  Law- 
rence and  Lord  Alvanlst.  Those  learned  persons  seem  to  have  had 
no  difficulty  as  to  the  question  of  uncertainty  :  but  Lord  Eldon  evidently 
felt  considerable  difficulty.  Yet  he  held  that  the  devise  was  not  uncer- 
tain, though  earnestly  wishing  that  the  parties  should  appeal.  They 
did  appeal  to  the  House  of  Lords ;  and  Alexander,  C.  B.,  delivered  the 
unanimous  opinion  of  the  Judges.  The  question  of  uncertainty  does 
not  appear  to  have  been  put  to  the  Judges,  though  it  was  raised  by  the 
appeal:  and  the  decision  of  Lord  Eldon  was  ^confirmed.  In  that  r^core 
case,  also,  it  was  held  that  a  person,  in  order  to  satisfy  the  words 
^'  eldest  male  lineal  descendant,"  must  trace  entirely  through  males. 
We  think  that  the  words  in  the  present  case,  ''  male  heirs,"  are  at  all 
events  full  as  certain  as  the  words  in  Mr.  Thellusson's  will,  and  that  no 
valid  objection  can  be  maintained  on  that  ground.  The  first  question, 
therefore,  must  be  determined  in  favour  of  the  lessor  of  the  plaintiff,  (a) 

The  second  question  arises  under  the  9th  section  of  stat.  3  &  4  W.  4, 
c.  27 ;  upon  the  true  construction  of  which  we  are  of  opinion  that  this 
action  of  ejectment  would  be  barred  by  lapse  of  time,  if  not  saved  by  the 

(a)  See  Wright$on  v.  Maeaulay,  U  M.  dc  W.  21i. 
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15th  section  of  the  same  act.  Considerable  difficulty  arises  in  the  con- 
struction of  this  act  of  parlianient,  by  reason  of  the  word  "  rent"  being 
used  in  two  different  senses  throughout,  viz.  in  the  sense  of  a  rent  charged 
upon  land,  and  of  a  rent  reserved  under  a  lease.  In  the  very  first  section 
of  the  act,  the  interpretation  clause,  it  is  u^ed  in  both  senses ;  for  it  is 
made  to  extend  "  to  all  heriots,  and  to  all  services  and  suits  for  which  a 
distress  may  be  made,  and  to  all  annuities  and  periodical  sums  of  money 
charged  upon  or  payable  out  of  any  land."  In  the  second  section,  it  is 
used  in  the  sense  of  rent  charge  only,  as  was  stated  by  Tindal,  C.  J.,  in 
the  judgment  in  Paget  v.  Foley ^  2  New  Ca.  679,  688,  and  as  expressly 
held  by  the  Court  of  Exchequer  in  the  case  of  G-rant  v.  ElUs^  9  M.  & 
W.  113.  The  word  is  used  in  the  same  sense  in  the  3d,  4th  and  5th 
sections.  In  ihe  7th  section  it  is  used  in  the  same  sense :  the  words  are, 
"  when  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  renty  as  tenant  at  will."  Now  a  tenant  at 
•3561  *^^^^  ^^  ^^^^  ^"*  ^^  which  a  rent  is  reserved  cannot  by  any  possi- 
ble construction  of  language  be  said  to  be  in  the  receipt  of  that 
rent  which  he  pays ;  he  cannot  be  tenant  at  will  of  the  land  and  of 

.the  rent  also:  indeed  no  one  can  be  said  to  be  tenant  of,  or  to  have  any 
estate  in,  the  rent  reserved  by  a  lease,  as  was  shown  in  the  case  of 
Prescott  V.  Boucher^  3  B.  &  Ad.  849,  859,  and  was  agreed  to  in  the 
judgment  in  Grant  v.  Mlis,  9  M.  &  W.  124.  The  word.  "  rent"  there- 
fore, in  the  7th  section,  must  mean  rent  charge :  and  there  is  no  absolute 
absurdity  in  supposing  that  a  person  seised  in  fee  or  for  life  of  a  rent 
charge  might,  for  a  gross  sum  of  money,  demise  it  for  years,  or  at  will, 
at  a  smaller  rent.  In  the  8th  section  the  same  sense  must,  for  the  same 
reasons,  be  given  to  the  word  ''rent,"  in  the  earlier  part  of  the  section : 
but  at  the  close  of  it,  the  word  is  manifestly  used  in  the  other  sense,  viz., 
that  of  rent  reserved,  the  words  being  "  or  at  the  last  time  when  any 
rent  payable  in  respect  of  such  tenancy  shall  have  been  received." 

We  come  now  to  the  9th  section,  on  which  thi§  case  turns.  The  word 
"rent"  is  there  used  seven  times.  The  first  time,  it  means  rent  charge  ; 
the  second  and  third,  rent  reserved ;  the  fourth,  rent  charge ;  the  fifth, 
rent  reserved  ;  the  sixth,  rent  charge ;  the  seventh,  rent  reserved.  If 
the  word  "rent  charge"  be  substituted  for  "rent,"  where  the  meaning 
is  such,  in  this  section,  the  section  will  run  thus,  and  the  meaning  will 
be  clear :  "  And  be  it  further  enacted,  that  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 

,rent  charge,  by  virtue  of  a  lease  in  writing,  by  which  a  rent  amounting 
to  the  yearly  sum  of  20s.  or  upwards  shall  be  reserved,  and  the  rent 
•3571  *^®s®^^^^  ^y  ^^^^  lease  shall  have  been  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  such  land  or  rent  charge 
in  reversion  immediately  expectant  on  the  determination  of  such  lease, 
and  no  payment  in  respect  of  the  rent  reserved  by  such  lease  shall 
afterwards  have  been  made  to  the  person  rightfully  entitled   thereto. 
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the  right  of  the  person  entitled  to  such  land  or  rent  charge^  subject 
to  such  lease,  or  of  the  person  through  whom  he  claims,  to  make  an 
entry  or  distress  or  to  bring  an  action  after  the  determination  of  such  lease 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  rent  reserv- 
ed by  such  lease  was  first  so  received  by  the  person  wrongfully  claiming 
as  aforesaid ;  and  no  such  right  shall  he  deemed  to  have  first  accrued 
upon  the  determination  of  such  lease  to  the  person  rightfully  ejititled/* 

Now,  in  this  case,  a  lease  for  sixty-one  years  was  made  by  the  testa- 
tor to  one  Weston,  in  the  year  1776.  The  testator  died  in  1784  ;  and 
from  his  death  till  the  year  1837,  when  the  lease  expired,  the  defendant's 
father  and  himself  have  received  the  rent  reserved  by  the  lease.  It 
must  be  assumed,  for  the  purpose  of  this  argument,  that  the  lessor  of 
the  plaintiff,  or  those  through  whom  he  claims,  were  entitled  to  receive 
this  rent,  and  that  the  defendant  received  it  wrongfully.  No  payment 
in  respect  of  the  rent  has  ever  been  made  to  the  lessor  of  the  plaintiff, 
or  any  person  through  whom  he  claims.  The  right,  therefore,  to  bring 
an  action  of  ejectment  after  the  determination  of  the  leasee  must  be 
deemed  to  have  accrued  in  1784,  the  time  at  which  the  defendant's 
father  first  received  the  rent,  and  not  upon  the  determination  of  the  lease. 

This  9th  section  is  commented  on,  in  the  course  of  the  judgment,  in 
Grant  v.  Ellis,  9  M.  &  W.  127 ;  and  the  right  of  a  *lessor  of  the  ^^ 
plaintiff,  circumstanced  as  in  this  case,  is  considered  to  be  clearly  ^ 
barred.  It  may  seem  strange  that  a  right  to  bring  an  action  of  eject- 
ment in  the  year  1837,  when  the  lease  in  question  determined,  should 
be  held  to  have  first  accrued  in  1784,  and  to  be  barred  by  the  lapse  of 
twenty  years  in  1804,  thirty-three  years  before  the  time  for  bringing  such 
action  had  arrived :  but  such  is  the  express  enactment :  and  it  must  be 
recollected  that  the  lessor  of  the  plaintiff,  or  those  under  whom  he  claims, 
might  have  prevented  the  consequences  by  claiming  the  rent  within  the 
twenty  years ;  and,  if  it  was  not  paid,  by  distraining  or  bringing  an  action 
for  it,  and  so  trying  tha  right.  It  was  urged  that  froiQ  this  construction  of 
the  act  it  would  follow  that,  if  the  lease  had  expired  one  day  after  the 
passing  of  the  act,  the  lessor  of  the  plaintiff  would  be  barred ;  whereas,  if 
it  had  expired  two  days  before  the  passing  of  the  act,  he  would  have  been 
entitled,  and  that  so  great  a  change  could  not  have  been  intended.  This 
argument  was  urged,  both  in  regard  to  the  general  meaning  of  the  section, 
and  also  in  regard  to  a  ground  which  was  much  pressed,  viz.,  that  the  sec- 
tion is  at  all  events  prospective  only ;  as  was  held  in  regard  to  the  7th  sec- 
tion in  Doe  dem.  Evans  v.  Page,  5  Q.  B.  767.  It  is  very  true  that  the 
change  is  great ;  for  undoubtedly  at  common  law  a  party  entitled  to  land 
subject  to  a  lease  might  bring  an  action  of  ejectment  to  recover  the 
land  within  twenty  years  after  the  expiration  of  the  lease,  although 
another  had  wrongfully  received  the  rent  under  that  lease.  The  posses- 
sion of  the  lessee  being  lawful,  the  person  entitled  to  the  rent  might,  if 
lie  pleased,  abstain  from  enforcing  his  right,  and  treat  the  possession  as 


:?58  Angell  v.  Angell.  [H.  V.  1846.] 

^„  ^  not  being  adverse  to  him.  But  the  doctrine  as  to  •non-adverse 
-J  possession  is  put  an  end  to  by  this  very  statute,  as  was  held  in 
Nepean  v.  Doe  dem.  Knight^  2  M.  &  W.  894,  911,  in  a  Court  of  error : 
and,  if  the  meaning  of  the  section  be  plain,  the  greatness  or  sudden- 
ness in  the  change  of  the  law  cannot  affect  that  meaning.  We  are  of 
opinion  that  the  words  of  this  section  are  plain,  and  must  have  the  con- 
struction we  have  already  put  upon  them. 

With  respect  to  the  section  being  retrospective,  it  is  sufficient  to  say 
that  the  lease  for  sixty-one  years  was  in  existence  at  the  time  when  the 
act  passed,  which  distinguishes  this  case  from  Doe  dem,  Evans  v.  Page, 
5  Q.  B.  767.  It  is  true  that,  by  applying  this  9th  section  to  the  facta 
of  this  case,  we  find  that  by  the  retrospective  operation,  the  lessor  of 
the  plaintiff  had  lost  his  right  nineteen  years  before  the  act  passed, 
when,  if  the  act  had  not  passed,  he  would  still  have  his  right  for  eleven 
years  yet  to  come  :  but  such  appears  to  have  been  the  intention  of  the 
legislature,  in  order  to  quiet  possession  when  there  has  been  a  long  omis- 
sion in  a  party  to  assert  his  rights.  We  find  that,  since  this  case  was 
argued,  the  Court  of  Exchequer,  in  the  case  of  Doe  dem.  Jukes  v. 
Sumner,  14  M.  k  W.  38,  has  held  that  the  8th  section  of  the  act  is 
retrospective,  agreeing  that  Doe  dem,  Evans  v.  Page  was  rightly 
decided ;  which  is  a  strong  authority  for  so  construing  the  9th  section.(a) 

It  remains  only  to  consider  whether  the  lessor  of  the  plaintiff's  right 
of  action  is  saved  by  the  loth  section  of  the  act.  Now  that  section  is 
as  follows :  "  when"  "  the  possession  or  receipt  of  the  profits  of  the 
land,  or  the  receipt  of  the  rent,  shall  not  at  the  time  of  the  passing 
*Q«m  *^^  ^^^®  *^^  ^^^®  h^^n  adverse  to  the  right  or  title  of  the  person 
J  claiming  to  be  entitled  thereto,  then  such  person,  or  the  person 
claiming  through  him,  may,  notwithstanding  the  period  of  twenty  years 
hereinbefore  limited  shall  have  expired,  make  an  entry  or  distress  or 
bring  an  action  to  recover  such  land  or  interest  at  any  time  within  five 
years  next  after  the.  passing  of  this  act."  The  word  "  interest,"  which 
is  in  the  Parliament  Roll,  appears  to  be  a  mistake  for  "  rent." 

This  action  was  brought  within  the  five  years.  It  is  plain  that  the 
possession  arid  receipt  of  the  profits  of  the  land  was  not  adverse  to  the  | 

lessor  of  the   plaintiff  when  the  act  passed ;  for  that  possession   and 
receipt  was  under  a  valid  lease  by  which  the  lessor  of  the  plaintiff  was  | 

bound.     Whether  the  receipt  of  the  rent  was  adverse  to  him  depends  on  j 

the  sense  in  which  the  word  "  rent"  is  there  used.     We  are  of  opinion,  ! 

with  reference  to  the  other  sections,  and  for  the  reasons  already  given,  that  j 

the  word  "  rent"  in  this  section  does  not  mean  rent  reserved  on  a  lease.  j 

For  these  reasons,  we  think  that  the  right  of  the  lessor  of  the  plain-  I 

tiff  is  saved  by  the  15th  section  of  the  act. 

We  have  already  expressed  our  opinion,  on  the  last  argument,  that 
the  verdict  was  so  far  contrary  to  the  evidence  as  that  the  case  ought  to 

(a  See  Owen  v.  De  Beauvoir,  16  M.  Sl  W.  547. 


9  Adolphus  &  Ellis.   N.  S.  360 

be  sabmitted  to  another  jury.    And  therefor^  the  rule  for  a  new  trial 

mnst  be  made  absolute  upon  payment  of  costs. 

Bule  for  a  new  trial  absolute,  on  payment  of  costs,  (a) 

a)  The  case  wu  again  tried  at  the  Surrey  Spring  anizea,  1846,  before  Lord  Dkmman,  C.  J., 
when  a  verdict  was  found  for  the  defendant.  In  Eaater  term,  1846,  Shee,  Serjt.  moved  for  a 
new  trial ;  but  the  Court  refused  the  rule.  In  this  last  case,  no  point  arose  which  it  is  though' 
f  to  report. 


*€M\\\  Saration.(a)  f^ei 

SMITH  V.  ball!  June  13. 

Declaration,  by  indorsee  against  acceptor,  described  the  bill  as  made  by  "  certain  persons  under 
the  name,  style  or  firm  of  James  Chandler  and  Son,"  and  as  indorsed  to  plain tifi'  by  **  the 
said  James  Chandler  and  Son.*' 

Held  good,  on  special  demurrer. 

,  Assumpsit.  The  first  count  stated  that,  "  whereas  certain  persons, 
under  the  name,  style  or  firm  of  James  Chandler  and  Son,  heretofore, 
and  before  the  commencement,"  &c.,  to  wit,  16th  February,  1846,  "made 
their  bill  of  exchange  in  writing,  and  directed  the  same"  to  defendant, 
and  thereby  required  defendant  to  pay  '^  to  the  order  of  the  said  James 
Chandler  and  Son"  50^.  for  yalue  received,  six  weeks  after  date  (which 
period  had  elapsed),  and  defendant  then  accepted  the  said  bill :  "  and 
the  said  James  Chandler  and  Son  then  indorsed  the  same"  to  plaintiff; 
and  defendant,  in  consideration  of  the  premises  respectively,  then  pro- 
mised plaintiff  to  pay  him  the  said  bill,  ''  according  to  the  tenor  and 
effect  thereof,  and  of  the  said  acceptance  and  indorsement :"  breach,  non- 
payment. 

Demurrer,  assigning  for  cause  that  the  count  does  not  show  that  the 
said  persons,  mentioned  in  the  count  as  James  Chandler  and  Son,  and 
as  persons  who  made  the  bill  under  that  name,  style  or  firm,  indorsed 
the  said  bill  by  or  under  that  description,  style  or  firm  ;  nor  does  it  state 
the  christian  or  surnames  of  the  said  persons ;  whereas  it  ought  to  have 
stated  their  christian  and  surnames,  or  the  initial  or  contraction  of  their 
christian  name  or  names  used  by  them  in  addition  to  '^^ their  sur-  r^QAO 
names,  or  else  to  have  shown  that  they  indorsed  the  said  bill  to  '' 
the  plaintiff  by  the  style  and  description  of  James  Chandler  and  Son ; 
and  for  that  it  is  quite  consistent  with  the  allegations  in  the  count  that 
the  said  persons,  called  therein  the  said  James  Chandler  and  Son,  may 
have  indorsed  the  bill  by  their  christian  and  surnames,  in  which  case 
such  christian  and  surnames  ought  to  have  been  stated  in  the  count : 
and  also  for  that  the  description  of  the  drawers  of  the  bill  in  the  count 

(a)  The  Court  sat  in  banc  on  June  13th,  15th,  20th,  24th,  25th,  26ih  and  27th. 
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is  inBufficient  and  uncertain,  and  it  ought  to  have  been  stated  what  wero 
the  christian  and  surnames  of  the  said  persons  who  made  the  bill,  or  that 
they  traded  under  or  habitually  used  the  said  style  and  firm  of  James 
Chandler  and  Son ;  and  it  is  not  sufEicient  to  show  that  the  said  persons 
on  one  occasion  only  made  a  bill. 

Joinder  in  demurrer. 

Jos,  Browriy  for  the  defendant.  The  christian  names  of  the  drawers 
ought  tQ  have  been  stated ;  that  is  the  rule  as  to  all  parties  mentioned 
in  pleadings ;  Appelmans  v.  Blanche^  14  M.  &;  W.  154. (a).  This  general 
rule  is  recognized  by  sect.  12  of  stat.  3  &  4  W.  4,  c.  42,  where  an  excep- 
tion is  allowed,  in  particular  cases,  as  to  affidavits  to  hold  to  bail,  and 
process  or  declaration,  on  bills  and  notes.  In  Ball  v.  Gordon^  9  M.  & 
W.  345,  the  declaration  was  as  here,  and  was  specially  demurred  to :  and, 
the  Court  intimating  an  opinion  in  favour  of  the  objection,  the  plaintiff 
had  leave  to  amend.  In  Tigar  v.  Gordon^  9  M.  &  W.  347,  the  drawing 
was  described  to  be  by  ''  certain  persons,  by  and  under  the  name,  style, 
and  firm  of  James  Gale  and  Son,"  and  the  indorsing  to  be  by  ^^  the  said 
^Q/>qn  persons,  by  and  *under  the  said  name,  style,  and  firm  of  James 
-^  Gale  and  Son,"  and  this  was  held  sufficient.  The  two  cases 
together  show  the  correct  rule :  either  the  proper  names  must  be  given 
in  full,  or  the  parties  must  be  described  as  using  a  particular  style  ;  here 
the  indorsement  is  said  to  be  by  ^'  the  said  James  Chandler  and  Son," 
not  by  persons  using  that  style.  It  is  true  that,  in  the  case  last  men- 
tioned, Parke,  B.,  avoids  acquiescing  in  Ball  v.  Gordon, 

Bowdeswell^  control.  Ball  v.  Gordon,  is  not  an  express  decision ;  and 
the  authority  of  the  case  is  at  least  counterbalanced  by  Tigar  v.  Gordon^ 
The  persons  named  in  a  mercantile  instrument,  not  being  parties  to  the 
suit,  are  best  described  as  they  are  named  in  the  instrument ;  their  proper 
names  can  often  not  be  ascertained.  In  Knill  v.  Stockdale^  6  M.  &;  W. 
478,  the  declaration  stated  that  parties  named  made  a  bill  of  exchange, 
and  thereby  required  defendant  to  pay  to  "the  drawers'"  order;  and 
the-  court  set  aside,  as  frivolous,  a  special  demurrer  on  the  ground  that 
the  name  of  the  drawers  should  have  been  given  in  describing  the 
requisition  of  the  bill.  The  court  here  cannot  but  see  that  the  parties 
named  as  indorsers  are  those  described  as  the  drawers,  and  will  act  upon 
that  view,  as  the  Court  of  Exchequer  did  in  Spyer  v.  Thelwelly  2  C-  M. 
&  R.  692  ;  S.  C.  Tyrwh.  &  G-  191,  where  "  his  order,"  though  the  last 
antecedent  was  the  drawee,  was  referred  to  the  drawer.  The  general 
principle,  in  decisions  on  the  pleadings  on  bills  of  exchange,  has  been  to 
♦3641  ^^^^  *^  ^^®  substance  of  the  transaction.  The  *bill  may  have 
been  indorsed  for  "John  Chandler  and  Son"  by  an  agent,  con- 
sistently with  this  declaration  ;  and  he  might  have  described  himself  as 
acting  "for  James  Chandler  and  Son ;"  Hays  v.  ffeseltine,  2  Campb.  604. 
A  single  person,  using  a  style  denoting  a  firm  of  several  persons,  may 

(a)  See  Etdaile  v.  Maclean,  15  M.  &  W.  277. 
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be  described  as  '^  certain  persons  trading  under  the  name,"  &c. ;  Bass  y. 
Clive,  4  M.  &  S.  18 :  S.  C.  at  N.  P.  4  Campb.  78.  But  if  the  techni- 
cal rule  be  so  strict  as  is  contended  for  on  the  other  side,  then  the  plain- 
tiff is  entitled  to  insist  that  it  does  not  appear  but  that  James  Chandler 
and  Son  is  a  proper  name ;  Walker  y.  Parkins^  2  Dowl.  &  L.  982. 

Jos.  Broffffij  in  reply.  Undoubtedly  the  declaration  is  good  in  sub- 
stance ;  but  the  question  raised  by  the  special  demurrer  is  whether  it  be 
good  in  form.  [Lord  Denmax,  C.  J.  Suppose  an  indorsement  were  pro- 
duced, with  the  names  James  Chandler  and  James  Chandler  Junior : 
would  that  support  the  present  allegation  of  indorsement  ?]  It  would. 
[Lord  DsNMAN,  C.  J.  Yet  that  would  not  identify  the  indorsers  with  the 
drawers,  who  are  persons  using  the  style  of  James  Chandler  and  Son.] 
That  seems  to  convert  the  objection  into  one  of  substance.  The  indors- 
ers must  be  identified  with  the  drawers  ;  and  the  identity  should  appear  on 
the  billiteelf ;  Kirk  v.  Blurton,  9  M.  &  W.  284;  Carvicky.  Vickery.(a) 

Lord  DsNMAN,  C.  J.  I  think  this  declaration  is  well  enough.  There 
must  be  judgment  for  the  plaintiff. 

^Patteson,  J.(J)  I  think  Tigar  v.  Gordon^  9  M.  &  W.  347,  over-  r^oge 
rules  Ball  v.  Gordon^  9  M.  &;  W.  845.     Judgment  for  plaintiff.((?)    ^ 

(a)  Note  [134]  to  Wkiteomby,  Whiting,  2  Doug.  653,  654. 

(6)  Ooly  two  Judges  were  present. 

(£)  See  Levy  v.  Webb  and  Gatty  v.  Field,  post,  pp.  427,  431. 


PAULL,  and  ANN  his  Wife,  Executrix  of  HARWOOD,  v. 
SIMPSON.      June  26. 

A  declaration  charging  that,  on,  &.C.,  a  lease  became  vested  in  defendant,  "by  assignment 
thereof  then  made,"  is  supported,  without  proof  of  an  assignment  in  fact,  by  evidence  that 
the  lease  vested  in  defendant  as  executor  de  son  tort. 

A  parly  who  knowingly  receives  a  chattel  from  an  executor  de  son  tort,  and  deals  with  it  as  hit 
own,  does  not  himself  become  thereby  executor  de  son  tort.  So  held,  where  the  widow  of 
an  intestate  possessed  herself  of  a  lease,  part  of  his  estate,  without  taking  out  administration, 
and  handed  it  to  another  party,  who  kept  it,  and  occupied  the  premises  for  the  residue  of  the 
term  with  the  landlord's  assent. 

CovENAirr,  by  executrix  of  reversioner  (her  husband  joining,)  for  non- 
payment of  rent  reserved  by  an  indenture  of  lease.  The  declaration 
stated  a  demise  to  one  Weklin  for  thirteen  years  ;  covenant  by  Weklin 
to  pay  rent ;  entry  and  possession  by  Weklin  ;  and  that,  after  the  making 
of  the  indenture,  and  during  the  term,  all  the  estate,  &c.,  then  to  come 
and  unexpired,  of  Weklin,  of  and  in  the  demised  premises  with  the 
appurtenances,  "  by  assignment  thereof  then  made,  legally  came  to  and 
vested  in  the  defendant."  Breach,  that,  after  the  making  of  the  inden- 
ture, ^'  and  after  the  defendant  became  such  assignee  as  aforesaid,  and 
while  he  continued  to  be  such  assignee,"  and  during  the  term,  &c.,  rent 
for  one  year  became  due,  &c. 

Plea:  That  the  estate,  &c.  of  Weklin  of  and  in  the  demised  premises 
with  the  appurtenances,  ^'  by  assignment  thereof  made,  did  not  come  tc 
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01  vest  in  the  defendant,  in  manner  and  form/'  &c. :  conclusion  to  the 
country.     Issue  thereon. 

•3661  *^^  *^®  *™^'  before  Wightman,  J.,  at  the  sittings  in  Middle- 
sex during  Trinity  term,  1845,  it  appeared  that,  while  the  lease 
was  still  subsisting,  Weklin  died  intestate,  and  his  widow  kept  possession 
of  the  premises,  and  paid  rent,  but  no  administration  was  taken  out. 
A  few  months  afterwards  the  defendant  took  possession  of  the  premises, 
and  stated  to  the  agent  employed  to  collect  the  rents  that  he  was  from 
thenceforth  to  be  the  tenant  under  the  lease,  which  he  at  the  same  time 
produced.  He  continued  in  possession  till  the  end  of  the  term,  and 
paid  the  reserved  rent  for  two  years,  but  omitted  to  pay  it  for  the  last 
half  year,  which  was  the  default  now  complained  of.  It  appeared  that 
there  had  been  some  arrangement  between  the  defendant  and  Mrs. 
Weklin  ;  but  the  precise  nature  of  it  was  not  shown  ;  nor  was  there  any 
express  proof  of  a  written  assignment.  No  witness  was  called  for  the 
defendant.  Wightman,  J.,  in  summing  up,  told  the  jury  that  they  might, 
if  they  saw  ground  for  it,  infer  an  assignment  from  the  evidence  ;  and, 
at  the  instance  of  the  defendant's  counsel,  who  contended  that  the 
assignment,  if  any,  must  have  been  written, (a)  he  left  it  to  the  jury  to 
say  whether  the  evidence  raised  a  presumption  in  their  minds  that 
Weklin's  remaining  interest  in  the  term  had  been  asigned  to  the  defend- 
ant in  writing.  The  learned  Judge  stated  that,  on  the  case  as  it  stood, 
he  himself  should  be  disposed  to  say  that  the  defendant  was  assignee  ; 
if  not,  he  did  not  know  under  what  circumstances  the  possession  bad 
been  taken.  The  jury  found  a  verdict  for  the  defendant. 
•3671  *^^  John  Bayley^  in  the  same  term,  moved  for  a  new  trial  on 
the  grounds  of  misdirection  and  that  tl^e  verdict  was  against  the 
evidence.  On  the  first  point,  he  contended  (as  had  also  been  done 
at  the  trial)  that  the  defendant  might  have  been  assignee  by  operation 
of  law  ;(a)  that  he  was  so  if  he  took  the  lease  from  an  executrix  de  son 
tort,  for  then  he  himself  stood  in  the  situation  of  an  executor  de  son  tort ; 
and  that  the  possibility  of  such  an  assignment  was  not  submitted  to  the 
jury.  He  cited  2  Wms.  Executors,  1491  ;(6)  Lyddall  v.  Dunlap^  1 
Wils.  4 ;  aaHh  v.  Taylor,  Freem.  C.  B.  261,  and  3  Bac.  Abr.  448 
(7th  ed.),  tit.  Executom  and  Administrators  (B),  3.  A  rule  nisi  was 
granted. 

Lush  now  showed  cause.  First,  the  words  of  the  declaration  "  by 
assignment  thereof  then  made"  point  to  an  assignment  in  fact,  and  not 
by  operation  of  law ;  and  the  circumstances  here  proved  were  no  evidence 
of  an  assignment  in  facj  ;  Sotting  v.  Martin,  1  Gamp.  317,  318  ;  Hyde 
V.  Moakes,  5  Car.  &;  P.  42.     [Patteson,  J.     There  is  a  case  in  4  Term  . 

^eports((;)  wliere  an  averment  that  the  reversion,  on  a  lease,  came  tc  I 

(a)  Stat.  29  Car.  2,  c.  3,  b.  3.  .  *  I 

(6)  4th  ed.    Part  4,  B.  2,  c.  1,  ^  2.    The  3d  edition  was  cited.    See  ib.  vol.  i.  p.  211  (4(h  ed.^ 
Part  1,  B.  3,  c.  5.  ! 

{fi\  Derislev  v.  CuBtance,  4  T.  R.  75. 
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the  defendant  by  assignment  was  held  suflBcient,  though  it  appeared  that 
the  estate  had  descended  to  him  as  heir  at  law.]  The  words  '^  then 
made,"  in  this  case,  tie  the  allegation  down  more  closely.  [Wightman, 
J.  It  is  usual  to  state  an  assignment  in  law  to  a  defendant  in  the  words 
*^  by  assignment  then  and  there  made :"  and  the  books  of  pleading  say 
that  the  words  include  *that,  as  well  as  an  assignment  in  fact,  r^co^o 
The  words  "  then  made"  add  nothing.  Lord  Denman,  C.  J.  If  ^ 
a  party  becomes  assignee  when  he  becomes  heir,  it  may  be  said  that  the 
assignment  is  "then  made."  Wightman,  J.  At  any  rate  the  words 
may  be  rejected.]  The  plaintiff  is  bound  by  the  mode  in  which  he  chooses 
to  state  an  assignment.  [Wightman,  J.  That  might  be  so  if  he  stated 
a  particular  mode  of  assignment.]  Secondly,  the  defendant  was  not 
assignee  by  operation  of  law.  It  is  true  that  the  lease  was  offered  to 
him  by  Mrs.  Weklin,  and  he  took  it  off  her  hands ;  but  there  is  no 
authority  to  show  that  a  person  taking  a  chattel  from  an  executor  de  son 
tort  becomes  such  an  executor.  On  the  contrary,  it  is  laid  down,  in  1 
Wms.  Executors,  216,(a)  that,  '^  If  another  man  takes  the  goods  of  the 
deceased,  and  sells  or  gives  them  to  me,  this  shall  charge  him  as  execu- 
tor of  his  own  wrong,  but  not  me;"  and  the  author  cites  Oodolph. 
Orphan's  Legacy,  p.  91,  Part  2,  c.  8,  s.  1  (3d  ed.),  which  is  to  the  same 
effect,  and  Com.  Dig.  Administrator  (C  2).  The  defendant  here,  in 
taking  the  lease,  did  not  claim  to  do  so  as  executor.  He  entered  under 
the  consent  of  the  landlord  himself.  In  Hyde  v.  MoakeSy  5  Car.  &  P. 
42,  it  was  held  that  use  and  occupation  would  not  lie,  because  there  had 
been  no  express  substitution  of  the  defendant  for  the  original  lessee 
as  tenant.  Here  the  facts  amounted  to  substitution  with  the  landlord's 
consent. 

Sir  John  Bayley^  contrd,.  On  the  eyidence  here,  the  allegation,  that 
WekUn's  estate  came  to  the  defendant  by  assignment,  is  sufficient  accord- 
ing to  the  practice  of  pleaders.  [Lord  Denman,  C.  J.  You  need  not 
argue  *that.]  Then  the  learned  Judge's  direction  to  the  jury  rmoaa 
to  consider  whether  there  was  an  assignment  in  writing  or  not  was  ^ 
too  narrow.  The  defendant  was  in  as  executor  de  son  tort,  and  there- 
fore by  assignment  in  law.  The  widow  might  have  been  charged  as 
executrix  de  son  tort;  the  defendant  is  chargeable  in  like  manner. 
There  may  be  one  executor  de  son  tort  after  another ;  the  defendant, 
having  dealt  with  the  property,  cannot  deny  that  he  is  such  executor. 
[Wightman,  J.  Ton  must  maintain  that,  if  another  had  taken  from  him, 
that  person  would  have  become  executor  de  son  tort,  and  so  in  continual 
succession.]  As  to  the  passage  cited  from  1  Wms.  Executors,  216,  there 
may  be  a  distinction  between  goods  which,  on  being  given,  pass  at  once, 
possession  carrying  the  absolute  property,  and  a  lease.  The  defendant, 
here,  taking  the  residue  of  the  term  from  Mrs.  Weklin,  might  become 
executor  de  son  tort  in  respect  of  the  portion  of  time  during  which  he  held. 

KU,  4th  ed.     Part  1,  B.  3,  c.  5. 

VOL.  IX.— 28  ;r 
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Lord  Denhan,  C.  J.  I  should  myself  have  thought  it  likely  that 
there  was  a  written  assignment  in  this  case,  though  it  is  often  omitted  on 
such  occasions  :  but  very  probably  the  finding  of  the  jury  was  right ;  and 
I  cannot  pronounce  that  the  verdict  was  against  the  evidence.  As  to 
the  question  of  assignment  by  operation  of  law:  the  defendant  here 
received  the  lease  from  the  widow,  who  was  executrix  de  son  tort,  and 
did  not  himself  interfere  in  the  first  instance.  There  might  be  a  case  of 
collusion,  (a)  which  would  make  the  party  so  taking  a  primary  dealer  with 
the  property ;  but  here  that  is  not  shown  :  the  widow  takes  possession  of 
the  lease,  and  gives  it  to  the  defendant ;  and  the  transaction  has  direct 
•^701  ^^^l^ority  •from  the  landlord.  The  effect  of  the  proceeding  is, 
■*  that  the  defendant  and  not  the  widow  is  to  be  charged  with  the 
rent  in  future.  Sir  John  Bayley  endeavoured  to  draw  a  distinction 
between  a  lease  and  an  ordinary  chattel ;  but  there  is  no  ground  for  it. 
A  lease  vests  at  once,  like  another  chattel. 

Patteson,  J.  The  authority  of  Godolphin  is  precise  on  the  point  that, 
if  one  takes  goods  of  the  deceased,  and  hands  them  to  another,  this  shall 
charge  only  the  giver  as  executor  de  son  tort.  And,  in  the  present  case, 
if  there  was  no  evidence  that  the  defendant  was  executor  de  son  tort, 
there  was  no  evidence  that  the  assignment  came  by  operation  of  law. 

WiGHTMAN,  J.  It  was  clear  that  the  widow  was  executrix  de  son  tort: 
the  question  was  whether  the  defendant  took  by  assignment  from  her. 
It  could  not  be  an  assignment  in  fact,  unless  by  writing :  and  I  thought 
there  was  some  evidence  of  that :  but  the  jury  were  of  a  contrary  opinion. 
It  might  have  been  an  assignment  by  operation  of  law  ;  but  the  mere  fact 
that  the  defendant  had  dealt  with  goods  administered  by  the  widow  was 
not  sufiicient  to  charge  him  as  assignee  in  law.  The  passages  from 
Godolphin  and  Com.  Dig.  Administrator  {G  2)' are  express  authorities 
on  this  point.  If  this  were  not  so,  there  would  be  no  end  to  the  number 
of  persons  who  might  be  charged,  especially  in  the  case  of  a  long  lease 
which  might  pass  through  a  number  of  hands  in  succession.  Besides,  a 
person  who  is  executor  de  son  tort  is  executor  generally  ;  so  that  the 
doctrine  contended  for  by  the  plaintiffs  would  produce  the  greatest  con- 
fusion. Rule  discharged. 

(a)  The  same  suggestion  is  made  in  1  Wms.  Ezecutorsi  p.  216  note  (e). 
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*Sn  \^t  (Bxtl;pqutr  CJiaralitr.        l*87i 

(Error  from  the  Queen's  Bench.) 
KEIR  V.  LEEMAN  and  PEARSON. 

In  an  action  of  aasumpait,  it  appeared  that  plaintifT  had  indicted  several  persons  for  riot  and 
assault  upon  a  constable  in  the  execution  of  his  duty  and  upon  others  aiding  him,  and  for 
simple  assaults ;  which  offences  were  alleged  to  have  been  committed  in  impeding  the  exe- 
cution of  a  fi.  fa.  issued  by  plaintiff  against  the  goods  of  one  of  the  persons  indicted.  De- 
fendants (being  third  parties),  in  consideration  that  plaintiff  would,  at  their  request,  not  further 
prosecute,  promised  to  pay  the  balance  in  the  original  action  remaining  unsatisfied ;  and 
liKcwise  the  costs  of  the  prosecution.  Plaintiff,  in  consideration  thereof,  with  the  assent  of 
the  Judge  before  whom  the  prosecution  was,  at  the  assizes,  forebore  to'  prosecute  further. 

On  demurrer  to  pleas  which  set  out  the  indictment,  and  which,  in  answer  severally  to  counts 
charging  the  different  promises,  relied  upon  the  illegality  of  the  contract : 

Heldt  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  Q.  B., 

That  the  consideration  was  unlawful,  and  that  no  action  could  be  maintained  on  any  of  the 
promises. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  before 
the  making  the  promise,  &c.,  plaintiff  recovered  in  the  Queen's  Bench  a 
judgment  against  George  Emmitt,  and  sued  out  a  fi.  fa.,  which  was 
indorsed,  &c.,  and  delivered,  &c. :  that  the  sheriff  made  hi^  warrant 
thereon,  which  was  delivered  to  one  George  Acton,  to  be  executed,  &c, ; 
who  thereupon,  by  virtue,  &c.,  entered  on  a  farm,  and  a  messuage  and 
dwelling  house  of  G.  Emmitt,  and  seized  goods  and  chattels  of  G.  Emmitt, 
as  and  for  goods  and  chat);els  of  (?.  Emmitt,  in  the  said  messuage,  &c., 
and  divers  crops  and  effects,  to  wit,  of  G.  Emmitt,  as  and  for  the  crops  of 
6.  Emmitt,  on  the  farm ;  and,  Acton  being  in  possession,  one  William- 
Emmitt,  claiming  the  farm,  messuage,  dwelling  house,  goods  and  chattels, 
crops  and  effects,  as  his  own  property,  had,  with  other  persons,  to  wit,  the 
said  G.  Emmitt,  W.  Ward,  J.  Atkinson,  D.  Hodgson,  G.  Atkinson,  and 
J.  Cromack,  assaulted  Acton,  and  others  his  followers  and  assistants,  and 
forcibly  and  violently  ejected  and  expelled  them  from  the  messuage  and 
dwelling  house,  *and  from  the  possession  of  divers  of  the  goods  raKo^ro 
and  chattels,  and  kept  the  same  in  the  dwelling  house,  and,  by  ^ 
shutting  the  outer  door,  excluded  Acton  from  the  dwelling  house  and 
from  the  possession,  &c.,  till  Acton,  in  order  to  retake  possession,  had 
necessarily  and  unavoidably  a  little  broken  the  outer  door,  and  thereby  had 
re-entered  and  taken  the  goods,  &c. :  That  W.  Emmitt  commenced  an 
action  of  trespass  in  the  Queen's  Bench  against  the  sheriff  and  Acton,  for 
the  entry  and  seizing.  The  declaration  then  set  out  the  pleadings  and 
issues  joined  in  the  action,  involving,  among  other  things,  the  title  to  the 
messuage,  dwelling  house,  goods  and  chattels :  That  the  issues  came  on 
to  be  tried  at  the  Yorkshire  Summer  Assizes,  1842,  when  W.  Emmitt 
set  up  an  assignment  by  G.  Emmitt  to  trustees,  and  by  the  trustees  to 
him,  W.  Emmitt,  which  assignment  the  sheriff  and  Acton  insisted  upon 
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was  fraudulent  and  void :  That  a  verdict  was  found  for  W.  Emmitt  on  an 
issue  of  Not  Guilty,  and  for  the  sheriff  and  Acton  on  all  the  other 
issues :  That  the  plaintiff  had  indicted  W.  Emmitt,  G.  Emmitt,  Ward, 
J.  Atkinson,  Hodgson,  G.  Atkinson  and  Gromack,  ''for  riotously  assem- 
bling to  disturb  the  peace,  and  for  assaulting  the  said  G.  Acton,  and 
'  others  his  followers  and  assistants,  to  wit,  on  the  occasion  of  his,  the  said 
G.  Acton's,  entering  the  said  messuage  and  dwelling  house,  and 
seizing  the  said  goods  and  chattels,"  in  execution  of  the  writ  and 
warrant :  That  the  indictment  had  been  found  at  the  Yorkshire  Lent 
Assizes,  1842,  and  stood  for  trial  at  the  Yorkshire  Summer  Assizes, 
1842 ;  and  plaintiff,  after  the  verdict  in  the  cause  between  W.  Emmitt 
and  the  sheriff  and  Acton,  and  before  and  at  the  time  of  the  making 
the  promise  by  the  now  defendants,  after  next  stated,  was  ''about 
*^7^1   **'^  proceed  further  on  such  indictment,"  "and  to  try  the  same, 

and  to  adduce  and  offer  evidence  in  support  thereof:"  That« 
before  and  at  the  time  of  making  the  promise,  &c.,  the  sheriff,  and  Acton, 
his  bailiff,  were  and  had  been,  and  continued,  in  possession  of  the  crops, 
&c.,  seized  by  virtue  of  the  execution,  &c. ;  and,  subject  to  the  execution 
and  possession  thereby,  W.  Emmitt  was  and  had  been  and  continued  in 
possession  of  the  same ;  and  divers  costs  and  charges  had  been  incurred 
in  the  seeing  and  remaining  in  possession,  &c.,  and  a  large  balance  of 
the  costs  and  charges,  and  of  the  principal  money,  damages  and  costs 
recovered  against  G.  Emmitt,  remained  unsatisfied :  That  the  action  by 
W.  Emmitt  against  the  sheriff  and  Acton  had  been  defended  in  the  name 
of  the  sheriff  and  Acton,  but  under  tHe  indemnity  and  on  the  retainer  and 
at  the  costs  and  expenses  of  the  now  plaintiff,  and  divers  costs  and  charges 
^ere  due  to  the  attorney  about  the  defence  of  the  suit:  That  the  prose- 
cution and  indictment  had  been  preferred  and  conducted  on  the  retainer, 
and  at  the  costs  and  expenses,  of  the  now  plaintiff,  and  divers  costs  and 
expenses  were  due  to  the  attorney  ;  of  all  which  several  premises  defend- 
ants had  notice :  And  thereupon  afterwards,  to  wit,  Ist  September  1842, 
"  in  consideration  that  the  prosecutor,  to  wit,  the  said  prosecutor  the  now 
plaintiff,  of  the  indictment,  to  wit,  the  said  indictment  against  the  said 
G.  Emmitt  and  others,  to  wit,  &c."  (naming  them),  "  would,  to  wit,  at 
the  request  of  the  defendants,  not  proceed  further  in  such  indictment, 
and  of  the  sheriff  of  Yorkshire"  (to  wit,  the  said,  &c.)  "  withdrawing,  to 
wit,  by  and  with  the  consent  and  direction  of  the  now  plaintiff,  at  the 
request  of  the  now  defendants,  from  the  possession,  to  wit,  the  said 
*S74T   Possession  of  the  crops  and  effects,  *to  wit,"  &c,,  "  that  is  to  say 

the  said  crops  and  effects  so  claimed  by  the  said  W.  Emmitt,  to 
be  the  crops  and  effects  of,  and  to  be  so  assigned  to,  the  said  W.  Emmitt 
as  aforesaid,  and  so  in  his  possession,  subject  to  the  said  execution  as 
aforesaid,  at  the  farm,  to  wit,"  Ac,  "  under  the  execution,  to  wit,  the 
said  execution,"  &c.,  "  the  now  defendants  undertook  and  promised  the 
now  plaintiff  to  pay  him,  on  or  before  the  last  day  of  Michaelmas  term 
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next  thereafter^  the  balance,  to  wit,  the  said  balance  of  the  principal 
money  and  costs  then  remaining  unsatisfied,  to  wit,  the  said  principal 
money,  damages  and  costs  so  recovered  by  the  now  plaintiff  against  the 
said  6.  Emmitt  as  aforesaid,  and  which  then  so  remained  unsatisfied  as 
aforesaid  in  the  original  cause,  to  wit,  Keir  against  Emmitt,"  &c.  (iden- 
tifying the  parties),  ^'  and  the  balance  of  costs  and  charges  incurred  in 
and  about  the  execution,  to   wit,  the  said  balance  of  the   said  costs 
and  charges  incurred  in  and  about  the  said  execution  of  the  warrant 
of  fieri  facias,  to  wit,"  &c.  (identifying) ;  Averment   "  that,  confiding 
in  the  said  promise  of  the  defendants,  the  prosecutor  of  the  said  indict- 
ment, to  wit,  the  now  plaintiff,  against  6.  Emmitt  and  others,  to  wit,*' 
&c.,  '^  for  riot  and  assa^dt,  to  wit,  the  said  riot  and  assault,  did  not 
proceed  further  on  such  indictment;  and  that  afterwards,  to  wit,  on," 
&c.,  ^^  at  the  said  Summer  Assizes  and  sessions  of  oyer,"  &c.,  '^  then 
liolden  for  the  county  of  York,  at,"  &c.,"  before  Thomas  Lord  Denman," 
ic,  "and  Sir  William  Henry  Maule,"  &c.,  "the  said  prosecutor  of 
the  said   indictment,  to  wit,   the  now  plaintiff,  did,  by  and  with  the 
assent  of  the  said  George  Acton,  and  his  said  followers  and  assistants, 
80  being   the   person   so   assaulted   as^  aforesaid,  instruct   counsel   to 
inform,  and  by  such  counsel  did  inform,  the  said  Justices  so  '^'as-  r^o^r 
signed  as  aforesaid,  in  open  Court,  at  the  said  assizes  and  sessions, 
of  and  concerning  the  premises,  and  did  then  and  there,  by  and  with 
the  assent  and  leave  of  the  said  Court,  thereupon  forbear  to  proceed 
farther,  and  to  offer  any  evidence,  upon  the  said  indictment ;  and  there- 
upon the  said  persons  so  indicted,  to  wit,  the  said  G.  Emmitt,"  &c., 
"  were,  in  due  form  of  law,  by  a  jury  of  the  said  county,  acquitted  of  the 
premises  in  the  said  indictment  charged  upon  them :"  of  which  the  said 
defendants  afterwards  had  notice :  Averment,  that  plaintiff,  confiding  in 
the  said  promise,  &c.,  did  forthwith  afterwards,  to  wit,  on,  &c.,  withdraw 
the  said  execution,  to  wit,  &c.,  and  give  notice  and  directions  to  the 
sheriff  of  Yorkshire,  and  to  the  said  Acton,  his  bailiff,  to  withdraw,  and 
the  sheriff  and  his  said  bailiff  immediately  did  then  withdraw,  from  the 
possession  of  the  said  ciops  and  effects ;  of  which  defendants  afterwards 
had  notice.    Averment,  that  the  balance  of  the  principal  money,  damages 
and  costs,  at  the  time  of  the  promise  by  the  defendants  remaining  unsa- 
tisfied, amounted  to  a  large,  &c.,  to  wit,  84Z.  12«. ;  and  the  balance  of  the 
costs  and  charges  incurred  in  the  execution,  at  the  time  of  the  promise 
remaining  unsatisfied,  to  a  large,  &c.,  to  wit,  63/.  11«,  lldt. ;  of  which 
defendants  afterwards  had  notice :  and,  although  the  last  day  of  the  said 
Michaelmas  Term  hath  elapsed,  and  G.  Emmitt  did  not,  before  the  said 
last  day,  &c.,  or  since,  pay  either  of  the  balances,  whereof  defendants 
afterwards  had  notice,  and  were  requested  to  pay,  yet  defendants  have 
disregarded  their  said  promise,  and  have  not  paid  either  sum. 

Plea*     That  the  indictment  in  the  first  count  mentioned  was  to  the 
tenor,  &c.    The  plea  then  set  out  the  indictment,  of  which  the  first  count 

t2. 
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•3761  ^^*^8®^  ^^**  ^^^  •parties  indicted,  "  with  force  and  arms,"  unlaw 
fully,  riotously  and  routously  did  assemble  and  gather  together,  to 
disturb  the  peace"  of  the  Queen ;  *^and,  being  so  then  and  there  assem- 
bled," &c.,  "  in  and  upon  one  Robert  Ellison,  in  the  peace,"  &c.,  "  being, 
unlawfully,  riotously  and  routously  did  make  an  assault,  and  the  said  R. 
Ellison,  then  and  there,  unlawfully,  riotously  and  routously  did  beat,  wound 
and  illtreat,  so  that  his  life  was  greatly  despaired  of;  and  other  wrongs 
to  the  said  R.  Ellison,  then  and  there,  unlawfully,  riotously  and  rout- 
ously did,  to  the  great  disturbance  and  terror  of  the  liege,"  4c. ;  in  con- 
tempt, &c.,  to  the  evil  example,  Ac,  and  against  the  peace,  &c.  The 
second  count  charged  a  riotous,  &c.,  assemblage  with  force  and  arms,  to 
wit,  with  sticks,  staves  and  other  offensive  weapons,  to  disturb  the  peace, 
&c.,  and  that  the  parties  indicted,  being  so  assembled,  &c.,  armed  as  last 
aforesaid,  did  unlawfully,  riotously  and  routously  make  a  great  noise, 
riot  and  disturbance,  and  remained  and  continued  armed,  &c.,  making 
such  noise,  &c.,  for  the  space  of  one  hour,  &c.,  and,  being  so  assembled 
and  gathered,  in  and  upon  one  George  Acton,  being  an  officer  of  the  high 
sheriff  of  Yorkshire,  then  and  there  being  in  the  due  execution  of  his 
duty  as  such  officer,  did  make  an  assault,  and  him,  so  being  in  the  exe- 
cution, &c.,  did  beat,  wound  and  illtreat,  with  intent  to  obstruct,  resist  and 
molest  him  in  the  execution  of  his  duty  as  such  officer,  against  the  form 
of  the  statute,  &c.  The  third  count  charged  an  assault  upon,  and  beating, 
wounding  and  illtreating  of  Acton,  then  and  there  acting  in  aid  of  a  peace 
officer,  to  wit,  in  aid  of  one  Robert  Chalk,  then  and  there  being  a  constable, 
and  then  and  there  being  in  the  due  execution  of  his  duty  as  such 
•S771  *constable,  with  intent  to  resist  and  prevent  the  lawful  appre- 
hension  of  the  parties  charged  for  a  certain  offence  for  which 
they  were  liable  to  be  apprehended  by  Chalk  and  Acton,  that  is  to  say, 
for  having  unlawfully,  riotously  and  tumultuously  assembled  and  gathered 
together  to  disturb  the  peace,  and  assaulted  and  beaten  Ellison  and 
Acton ;  against  the  form  of  the  statute,  &c.  The  fourth  count  charged 
a  riotous  assembly,  and  an  assaulting,  beaming  and  wounding  of  Chalk. 
The  fifth  count  charged  that  the  parties  assembled  with  sticks,  &c.,  as 
in  the  second  count,  but  without  stating  any  assault.  The  sixth  count 
charged  an  assault  upon,  and  beating,  wounding  and  illtreating  of.  Chalk, 
being  a  peace  officer,  to  wit,  a  constable,  being  in  the  due  execution  of 
his  duty,  against  the  form  of  the  statute,  &c.  The  seventh  count 
charged  an  assault  upon,  and  beating,  wounding  and  illtreating  of  Chalk, 
not  stating  his  office  or  duty,  with  intent  to  resist  the  lawful  apprehen- 
sion, &c.,  (as  in  the  third  count),  against  the  form  of  the  statute,  &c. 
The  eighth  count  charged  a  riotous  assembling  and  assault  upon  George 
Key.  The  ninth  count  resembled  the  fifth.  The  tenth  count  charged 
an  assault  upon,  and  beating  and  wounding  of  G.  Key,  acting  in  aid  of 
a  peace  officer,  to  wit,  R.  Chalk,  being  a  constable  in  the  due  execution, 
contrary  to  the  form  of  the  statute,  &c.     The  eleventh  count  charged  an 
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assault  upon,  and  beating,  wounding  and  illtreating  of  G.  Key,  with 
intent  as  in  the  third  count,  but  not  mentioning  Ellison ;  against  the 
form  of  the  statute,  &c.  The  twelfth  count  charged  an  assault  upon, 
beating,  wounding  and  illtreating  of,  O.  Key,  not  assigning  any  special 
character  to  him.  The  thirteenth  count  charged  the  same  as  to  R.  Cbalk. 
The  fourteenth  count  charged  the  same  as  *to  G.  Acton.  The  r^Q^^r. 
fifteenth  count  charged  the  same  as  to  R.  Ellison.  The  plea  then  L 
continued :  ''  And  so  the  defendants  say  that  the  said  consideration  for 
the  said  supposed  promise  in  the  said  first  count  mentioned  was  and  is 
illegal,  and  such  supposed  promise  was  and  is  wholly  null  and  void :  and 
this,"  &c.     Verification. 

General  demurrer.     Joinder. 

The  second  count  of  the  declaration  resembled  the  first,  except  that 
the  promise  was  laid  to  be,  to  pay  to  the  now  plaintifi^s  attorney  the 
costs,  as  between  attorney  and  client,  of  the  defendants  in  the  suit  of 
W.  Emmitt  against  the  sherifi*  and  Acton. 

Plea  to  the  second  count,  corresponding  with  that  to  the  first  count, 
mutatis  mutandis. 

General  demurrer.     Joinder. 

The  third  count  of  the  declaration  laid  the  promise  to  be  to  pay  to  the 
now  plaintifi"s  attorney  the  costs,  as  between  attorney  and  client,  of  the 
prosecution :  and*  in  other  respects  corresponded  with  the  first  two  counts. 

Plea  as  before,  mutatis  mutandis. 

General  demurrer.     Joinder.  C 

In  Trinity  vacation,  1844,  the  Court  of  Queen's  Bench  gave  judgment 
for  the  defendants  ;(a)  upon  which  judgment  the  plaintiff  brought  error 
in  the  Exchequer  Chamber.     Joinder  in  error. 

The  case  was  argued  in  last  Easter  vacation.(i) 

*Blmj  for  the  plaintiff  in  error  (the  plaintiff  below).  The  third  r*QiTQ 
count  contains  only  a  promise  to  pay  the  costs  of  the  prosecution 
against  G.  Emmitt  and  the  rest,  as  between  attorney  and  client.  As 
this  narrows  the  promise,  it^will  be  most  convenient  to  apply  the  argu- 
ment to  the  third  count.  The  consideration  for  the  promise  there  laid 
is  that  the  plaintiff,  being  prosecutor,  would  not  proceed  further  on  the 
indictment :  and  the  question  is  whether  that  be  an  illegal  consideration 
for  such  a  promise. 

It  is  necessary  to  keep  in  view  the  distinction  between  felonies  and 
misdemeanours,  and,  again,  the  distinction  between  different  kinds  of 
misdemeanour.  It  may  be  admitted,  for  instance,  that  the  abandoning  a 
prosecution  for  perjury  would  not  be  a  good  consideration  for  a  pro- 
mise to  pay  money ;  that  is  the  doctrine  of  Collins  v.  Blantem^  2  Wils. 

(a)  Keir  v.  Leeman,  6  Q.  fi.  308.  It  has  been  found  that  the  course  of  argument  in  the 
Court  of  Error  has  rendered  necessary  a  rather  fuller  abstract  of  the  record. 

(6)  Monday.  May  11th,  1846.  Before  Tindal,  C.  J.,  Coltman,  Maule  and  Cress'^bll,  Js., 
and  Parke,  Aldlrson,  Rolpb  and  Platt,  Bb.  Coltman,  J.,  and  Alderson,  B.,  left  the 
Court  towards  the  close  of  the  argument  for  the  defendants. 
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341,  347,(a)  which  it  is  not  necessary  to  impeach.  But  the  principle  will 
not  apply  to  a  prosecution,  by  a  party  assaulted,  for  the  assault,  unless 
it  be  true  that  all  agreements  to  abstain  from  the  prosecution  of  misde- 
meanour of  any  kind  are  illegal ;  and  for  this  no  authority  can  be  adduced, 
except  some  dicta  at  nisi  prius.  The  Court  below  appears  to  have  acted 
upon  a  distinction  between  an  indictment  for  an  assault  upon  the  prose- 
cutor and  an  indictment  for  an  assault  accompanied  by  riot,  made  upon 
peace  officers  and  their  assistants.  This  distinction  is  not  tenable.  The 
indictment  furnishes  no  criterion  of  the  magnitude  of  the  offence :  an 
assault  may  be  as  grievous  a  crime  as  a  riot.  Such  a  distinction  pro- 
bably would  never  have  been  suggested  before  the  statutes  which  gave  a 
*^801  P^^^I^^'  'character  to  certain  assaults  by  making  them  felonious. 

For  instance,  it  could  hardly  have  been  contended  that,  before 
Stat.  22  &  23  Gr.  2,  c.  1,  s.  7,  money  might  not  be  taken  to  compromise 
an  indictment  for  slitting  the  prosecutor's  nose.  Whatever  distinction 
exists  can  therefore  be  founded  only  on  the  particular  facts  of  the 
offence.  Compounding  a  felony  would  be  a  distinct  species  of  offence : 
it  is  so  at  common  law,  as  theftbote.  [Tindal,  C.  X  In  felony  there  is 
a  forfeiture ;  that  would  take  away  the  means  of  paying  compensation.] 
For  felonious  acts  no  action  can  be  brought,  unless  an  action  for  stolen 
goods,  where  the  felon  has  been  convicted,  be  an  exception ;  but  many 
misdemeanours,  of  which  assault  is  one,  may  be  the  subject  of  either  a 
criminal  ot  a  civil  proceeding.  For  these  it  is  reasonable  that  a  com- 
promise s^uld  be  allowed :  and,  in  fact,  it  often  takes  place  with  the 
aancticui,  and,  indeed,  at  the  suggestion,  both  of  magistrates  and  of  judges: 
only  nominal  damages  could  be  expected  in  an  action  after  the  defend- 
ant had  been  punished  upon  indictment ;  and  it  is  not  improbable  that, 
if  damages  were  first  recovered,  the  attorney  general  would  enter  a  nolle 
prosequi  on  the  indictment ;  at  any  rate,  the  punishment  would  be  trivial. 
Before  stat.  18  Eliz.  c.  5,  an  informer  upon  even  a  penal  statute  could 
compromise  the  information  or  suit :  he  may  still  do  so  in  the  case  of  pro- 
ceedings before  magistrates;  Rex  v.  Crisp,  1  B.  &  Aid.  282.  This 
statute  was  not  declaratory,  but  introduced  a  new  principle,  as  appears 
from  WiUiama  v.  Hedley,  8  East,  378.  [Alderson,  B.  Can  you  sug- 
gest the  limit  between  misdemeanours  which  may,  and  those  which  may 
•8811   *°^*  ^®  ^^^  subject  of  a  compromise  ?     What  would  you  say  to 

an  indictment  for  a  nuisance  affecting  a  whole  parish  ?  Could 
that  be  referred  to  arbitration?]  It  could:  and  the  practice  is  not 
uncommon.(6)  The  lawfulness  of  compromising  indictments  for  misde- 
meanours was  recognised  in  Johnson  v,  Ogilby,  3  P.  W.  277,  279,  A.  D. 
1734,  a  case  of  prosecution  for  fraud ;  in  Drage  v.  Iberson,  2  Esp.  N. 
P.  C.  643,  1798,  also  a  case  of  prosecution  for  fraud,  where  Lord  Kbn- 
YON  adhered  to  the  distinction,  suggested  in  Johnson  v.  Ogilby,  between 

(a)  See  notes  to  S.  C,  I  Smith's  Lea.  Ca.  154,  168.    Also  Ward  y.  Uoyd,  6  M.  &  G.  785. 
(6)  See  DobMon  y.  Grovea  and  Regina  t.  J)ob»on,  6  Q.  B.  637. 
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felony  and  misdemeanour,  though  Collins  v.  Blantern^  2  Wils.  341,  347, 
was  cited.  In  Rex  v.  Lord  Falklandj{a)  1795,  all  matters  in  difference 
between  the  prosecutor  of  some  indictments  for  perjury  and  the  defend- 
ants were  referred,  with  the  acquiescence  of  Lord  Kenyon.  Some 
doubts  have  been  expressed  as  to  this  proceeding,  on  the  ground  of  its 
supposed  inconsistency  with  the  language  of  Lord  Kenyon  himself  in 
Rex  V.  Coomb8{b)  and  Rex  v.  Rant. ;  but  the  only  doubt  was,  whether 
it  was  not  necessary  to  obtain  the  leave  of  the  Court  before  a  compro- 
mise was  made  between  the  parties.  That  admits  the  principle:  and 
here  the  leave  of  the  Court  appears  on  the  record.  Mr.  Watson's  view 
(On  Arbitration,  p.  69)  of  the  result  of  all  the  cases  is,  "  that  indictments 
for.  assaults,  nuisances,  &c.,  may  be  referred  to  arbitration,  by  leave,  or 
by  authority  of  the  Court  where  they  are  depending ;  but  without  such 
permission,  or  authority,  indictments  cannot  •be  referred."  In  r#o^o 
Collins  V.  Blantem^  the  indictment  was  for  perjury ;  and  it  was 
expressly  pleaded  that  the  agreement  was  unlawful.  The  agreement 
was,  not  to  give  evidence.  [Aldeusox,  B.  I  do  not  see  how  a  party 
could  have  perforn^ed  that  agreement,  if  he  had  been  subpoenaed.] 
Here  the  agreement  is  only  not  to  proceed  further :  it  does  not  appear 
that  the  plaintiff  is  a  witness,  or  bound  over ;  he  may  be  merely  a 
voluntary  prosecutor.  In  Fallowed  v.  Taylor^  7  T.  R.  475,(a)  1798, 
a  party,  who  had  been  directed  by  the  magistrates  in  Quarter  Sessions 
to  prosecute  for  a  public  nuisance,  and  had  prepared  (but  not  preferred) 
bills  accordingly,  took  a  bond  to  himself  for  500/.,  conditioned  for  the 
removal  of  the  nuisance :  and  the  Court  held  the  consideration  legal. 
That  case  is  the  stronger,  because  the  plaintiff  had  not,  as  here,  a  per- 
sonal ground  of  action  for  the  thing  done.  JEdgcombe  v.  Roddy  5  East, 
294,  1804,  is  relied  upon  for  the  defendants.  There  an  action  was 
brought  against  magistrates  for  assault  and  false  imprisonment;  they 
pleaded  that  G.  M.  had  obtained  a  warrant  from  them  against  the  plain- 
tiff for  a  statutable  misdemeanour,  on  which  the  plaintiff  had  been  com- 
mitted till  the  Quarter  Sessions :  and  that  afterwards,  before  the  said 
sessions,  it  was  agreed  by  C.  M.  and  the  plaintiff,  with  the  consent  of 
the  defendants,  that  C.  M.  should  not  further  prosecute,  and  should 
consent  to  the  plaintiff's  discharge  at  the  sessions  in  full  satisfaction  and 
discharge  of  the  assault  and  imprisonment:  that  this  was  done,  and  the 
plaintiff  accepted  the  non-prosecution  and  the  discharge  at  sessions  in 


full  ^satisfaction  and  discharge  of  the  assault  and  imprisonment. 


[* 


In  another  (the  third)  plea  the  previous  agreement  and  consent 
of  the  defendants  were  omitted.  Both  pleas  were  held  bad  on  demurrer. 
There  was  clearly  no  satisfaction,  because  the  forbearance  of  C.  M.  was 
only  the  act  of  a  third  party.     The  remarks  which  appear  to  be  in 

(a)  Kyd  on  Awards,  BB  (2d  edX    See  WatBon  on  Arbitration,  p.  60,  note  (I)  (3d  edX 
ih]  Kyd  on  Awards,  64.    See  Wataon  on  Arbitration,  59,  60. 
(ct  See  the  judgment  of  Lawreitci,  J. 
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favour  of  the  present  defendants  were  extrajudicial.  It  was  said  that  the 
agreement  was  either  illegal  or  no  satisfaction :  now,  as  it  clearly  was 
no  satisfaction,  the  illegality  is  not  shown  by  the  decision.  Lord 
Ellenborough  insists  also  upon  the  right  of  the  Crown  to  the  statutable 
penalty  in  that  case :  this  ground  (if  not  removed  by  Rex  v.  Crisp,  1  B. 

6  Aid.  282),  is  inapplicable  here.  Lord  Ellenborough's  language  may 
be  dwelt  upon :  but,  if  it  be  understood  in  the  sense  requisite  for  the 
defendants,  his  reasoning  goes  too  great  a  length ;  for  it  would  apply  to 
all  proceedings  which  are  criminal  in  form.  He  did,  however,  seem  to 
go  as  far  in  Poole  v.  Bousfield,  1  Caropb.  55, 1807,  where,  at  Nisi  Prius, 
he  held  that  an  agreement  to  discharge  from  a  debt,  in  consideration  of 
the  debtor  not  moving  in  Court  to  make  the  creditor  answer  the  matters 
of  an  aflBdavit,  was  illegal  and  void.  Probably  the  reliance  will  prin- 
cipally be  on  the  language  used  in  Edgcombe  v.  Rodd,  6  East,  303,  by 
Le  Blanc,  J.,  who  said  that  the  prosecution  was  for  a  public  misde- 
meanour ;  that,  if  the  plaintiff  had  acted  illegally,  the  defendants  ought 
not  to  have  consented  to  the  bargain ;  if  legally,  his  discharge  could  be 
no  consideration,  and  the  consent  of  the  defendants  was  unnecessary. 
It  is  clca^  that  this  asserts  too  much.  All  indictable  offences  are 
moQA-\   public:  and,  if  it  be  sought  *to  distinguish  between  those  cases 

where  an  action  will  lie  and  those  where  it  will  not,  the  principle 
fails :  it  may  well  be  that  the  public  is  more  interested  in  some  cases 
where  an  action  will  lie  than  in  some  where  it  will  not.  A  riot  or  an 
unlawful  assembly  may  produce  injury  to  the  prosecutor.  In  Beeley  v. 
Wingfield,  11  East,  46, 1809,  a  party  convicted  at  Quarter  Sessions  of  a 
misdemeanour  in  ill  treating  his  parish  apprentice,  gave  the  prosecutor, 
a  parish  officer,  a  promissory  note  to  cover  part  of  the  expenses  of  prose- 
cution ;  in  consideration  of  which  the  Court  of  Quarter  Sessions  passed 
a  sentence  lighter  than  would  have  been  passed  otherwise.  This  Court 
held  the  consideration  for  the  note  to  be  not  illegal.  No  stress  can  be 
laid  on  the  circumstance  that  the  party  there  had  been  convicted:  it 
appeared,  as  a  fact,  that  the  payment  did  interfere  with  the  course  of 
justice :  the  objection  was  quite  as  strong  as  on  the  third  count  in  the 
present  case,  where  the  agreement  is  stated  to  be  for  the  costs  of  the 
prosecution.  If  such  an  arrangement  is  to  be  permitted  at  all,  it  is 
better  that  it  should  be  made  at  an  early  stage.    In  Baker  v.  Totonsend, 

7  Taun.  422,  1817,  a  party  was  convicted  at  Quarter  Sessions  of  an 
assault;  and  the  Court  respited  the  judgment,  and  allowed  that,  an<l 
another  alleged  assault,  and  all  matters  in  difference,  to  be  referred  :  the 
arbitrator  awarded  a  sum  in  satisfaction  of  the  assaults,  and  another  in 
satisfaction  of  all  costs  incident  to  the  proceedings :  and,  debt  being 
brought  on  the  award,  the  count  was  held  good  on  demurrer.  In  a 
recent  case,  Elworthy  v.  Bird^  2  Sim.  &  Stu.  372,  an  agreement  for  a 
moQtri  separation  of  husband  from  wife,  though  *comprehending  a  com- 
promise of  indictments  for  assault,  was  enforced  in  equity.     In 
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Kirk  V.  Strickwood,  4  B.  &  Ad.  421,  an  action  was  brought  on  a  pro* 
missory  note  given  by  a  party,  convicted  of  disobeying  an  order  of 
maintenance,  to  cover  the  amount  of  maintenance  due  and  costs,  sen- 
tence having  been  deferred  with  a  view  to  the  arrangement :  and  the 
party,  after  giving  the  note,  was  fined  a  shilling  and  discharged.  This 
Court,  on  the  authority  of  Beeley  v.  Wingfieldy  11  East,  46,  held  the 
action  maintainable. 

In  Comyn  on  Contracts,  p.  24  (2d  ed.),  ch.  2,  the  rule  (8),  adopted 
from  Pothier's  Traits  des  Obligations,  Part.  I.  chap.  I.  sect.  1,  art.  7,  s. 
98,(a)  is  thus  given  :  "  However  general  the  terms  may  be  in  which  an 
agreement  is  conceived,  it  only  comprises  those  things  respecting  which  it 
appears  that  the  contracting  parties  proposed  to  contract,  and  not  others 
which  they  never  thought  of."  If,  therefore,  there  be  any  state  of 
facts,  consistent  with  the  record,  under  which  the  agreement  declared 
upon  could  be  legal,  it  is  not  to  be  gratuitously  assumed  that  the  contrac- 
tors had  anything  illegal  in  view ;  and  then  the  declaration  is  not  answered. 
To  the  same  effect  are  Jone9  v.  Waite^{b)  Haines  v.  Busk^  5  Taun.  521 ; 
Sewell  V.  The  Royal  Exchange  Assurance  Company^  4  Taun.  856,  and 
Harrington  v.  Kloprogge  :{c)  and  the  principle  was  taken  for  granted  in 
Holland  v.  Hall^  1  B.  &  Aid.  53.     The  agreement  is,  not  to  proceed 


further.     Now,  if  the  Attorney  General  *had  entered  a  nolle  pro- 
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sequi,  the  plaintiff  would  have  necessarily  abstained  from  proceed- 
ing :  that  is  the  only  mode,  strictly  speaking,  of  discontinuing^an  indict- 
ment ;  Elworthy  v.  Bird:,  2  Bing.  258 :  and  from  Rex  v.  Fielding^  2  Bur. 
719,  it  is  probable  that  the  Attorney  General  would  have  so  acted,  the 
plaintiff  having  received  compensation.  A  similar  principle  was  acted 
on  by  Lord  Hardwickb  in  The  Mayor^  ^c,  of  York  v.  PUkington^ 
2  Atk.  802.  Besides,  it  is  not  averred  here  that  any  public  crime  had 
been  committed :  there  is  no  averment  of  a  riot,  or  of  an  assault  upon  a 
public  officer,  in  fact.  The  last  four  counts  of  the  indictment  itself  con- 
tain no  charge  of  assaulting  any  public  officer,  but  only  G.  Key  and 
other  individuals ;  this  is  therefore  quite  within  the  principle  of  Harring- 
ton V.  Kloprogge^  2  Br.  &  B.  678,  where  the  agreement  was  held  good 
for  so  much  as  could  lawfully  be  agreed  for.  Suppose  the  defendants 
were  innocent :  might  not  the  plaintiff  abstain  from  proceeding  ?  [Maule, 
J.  Would  that  be  a  good  bargain  in  the  case  of  an  indictment  for  felony  ?] 
Cases  of  felony  are  distinguished  from  those  of  misdemeanour :  it  will  be 
admitted  that  in  some  cases  indictments  for  misdemeanour  may  be  com- 
promised for  money. 

Martin,  contrft.  It  appears  by  the  record  that  the  promise  hero  was 
made  in  consideration  of  the  plaintiff  abandoning  a  prosecution  for  assault 
.n  persons  acting  in  aid  of  a  peace  officer  in  the  execution  of  his  duty ; 

ia)  Tome  1,  p.  45  (cd.  1781). 

(6'  5  New  Ca.  341,  in  Exch.  Ch. ;  affirming  the  judgment  of  C.  P.  in  Watte  v.  /«•«,  I  New 
Ca.  656.    Judgment  of  Exch.  Ch.  affirmed  in  I\>m.  Proc,  Jontt  v.  Waiie,  9  CI.  Sl  Fin.  101. 
ie)  Note  (a)  to  Palmer  v.  Bate,  2  Br.  &  B.  6" 8. 
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an  offence  which,  by  stat.  9  G.  4,  c.  31,  s.  25,  subjects  the  offender  to 
moon-i   two  years*  imprisonment  with  *hard  labour.    That  is,  at  any  rate, 

"^  a  part  of  the  agreement  which  is  illegal :  and,  if  illegal,  it  vitiates 
the  whole ;  as  appears  by  the  authorities  cited  in  Mr.  Smi  h's  note  to 
Collins  V.  BlanterUy  1  Smith's  Lea.  Ca.  169,  the  judgment  of  Tindal, 
C.  J.,  in  ShackeU  v.  Rosier,  2  New  Ca,  634,  646,  and  Com.  Dig.  Action 
upon  the  Case  upon  Assumpsit  (B  13),  (F  4),  (F  7).  The  consent  of  the 
Court  could  give  no  legality  to  such  a  contract.  It  is  suggested  that  a 
nolle  prosequi  would  be  a  legal  mode  of  putting  an  end  to  the  indictment: 
but,  if  the  prosecutor  were  to  engage,  for  a  payment  of  money,  to  obtain 
the  YioUe  prosequi,  that  could  constitute  no  legal  contract.  The  argu- 
ment proves  too  much :  the  Attorney  General  might  enter  a  nolle  pro- 
sequi on  an  indictment  for  felony.  The  cases  mentioned  in  the  latter 
part  of  the  argument  on  the  other  side  are  inapplicable  to  the  present 
question.  Holland  v.  ffall,  1  B.  &  Aid.  53,  cited  for  the  plaintiff,  is  a 
strong  authority  against  him :  there  the  contract  was  prim&  facie  illegal, 
though,  if  certain  other  facts  had  existed,  which  were  not  shown  either 
to  exist  or  not  to  exist,  the  contract  would  have  been  lawful :  but  the 
Court  held  it  to  be  illegal ;  and  Abbott,  J.,  said :  "  If  there  be,  on  the 
face  of  the  agreement,  an  illegal  intention,  is  it  too  much  to  say,  that  the 
burden  lies  on  the  party  who  uses  expressions  prim&  facie  importing  an 
illegal  purpose,  to  show  that  the  intention  was  legal  ?"  Harrington  v. 
Kloprogg%  decides  merely  that,  where  a  party  agreed  to  assign  any 
office  of  which  he  may  become  possessed,  this  will  be  construed  aa  having 
^  in  view  only  assignable  offices.     *  Haines .  v.  Busk,  5  Taun.  521^ 

J  was  the  case  of  an  action  by  a  broker  against  his  principal  for 
commission :  and  the  decision  was  merely  that  the  principal  could  not 
set  up  as  a  defence  that  what  was  done  for  him  by  the  broker  would  be 
illegal  unless  he,  the  principal,  took  certain  steps.  Elworthy  v.  Bird, 
2  Bing.  258,  shows  that  a  discontinuance  of  an  indictment,  technically 
speaking,  requires  the  act  of  the  Attorney  General :  under  what  circum- 
stances this  can  be  the  foundation  of  a  contract  is  not  decided.  All  that 
Lord  Hardwickb  did  in  The  Mayor,  ^c,  of  York  v.  Pilkington,2  Atk. 
302,  was  to  prevent  parties  who  were  plaintiffs  before  him  from  prose- 
cuting the  same  matter  criminally  in  a  Court  where  they  would  them- 
selves have  been  judges.  Hex  v.  Fielding,  2  Bur.  719,  shows  nothing 
as  to  the  terms  on  which  a  prosecution  may  be  put  an  end  to :  it  contains 
only  an  intimation  that  the  Attorney  General  would  probably  stay  it 
when  the  prosecutor  had  commenced  a  civil  action.  It  is  true,  as  the 
plaintiff  contends,  that  the  declaration  is  not  answered  unless  the  ille- 
gality appear  plainly :  but  it  does  so  here.  The  question  is,  not  mei;bly 
whether  it  be  an  offence  to  forbear  prosecuting  for  a  misdeameanour,  but 
whether  the  law  will  enforce  a  contract  to  pay  money  for  such  forbear- 
ance. The  difficulty  of  distinguishing  between  different  kinds  of  mis- 
demeanour has  been  urged  on  the  other  side      There  is,  no  doubt,  such 


9  Adolphus  &  Ellis.  N.  S.  38f 

a  difficulty :  and,  if  the  question  were  quite  new,  probably  the  Courts 
would  hold  it  illegal  to  compromise*  for  money  any  prosecution  whatever. 
This  seems  to  be  the  view  of  Aldbrson,  B.,  in  G-arth  v.  JEamshaw,  8 
Young  &  C.  Exch,  684.  At  the  utmost,  the  legality  *must  be  r*ooQ 
confined  to  cases  in  which  the  whole  matter  of  the  indictment  is 
such  as  to  admit  of  satisfaction  by  a  payment  to  the  prosecutor. 

As  to  the  cases  cited  in  the  earlier  part  of  the  argument  for  the 
plaintiff.     Rex  v.  Crisp,  1  B.  &  Aid.  282,  was  a  decision  only  on  the 
statute  18  Eliz.  c.  5.      WiUiarm  v.  ffedley,  8  East,  378,  is  rather  in 
favour  of  the  defendants;   for  it  was  there  held  that  money  paid  to 
compromise  a  prosecution  for  misdemeanour  might  be  recovered  back, 
the  objection  being  that  the  person  paying  was  particeps  criminis,  which 
the  Court  overruled  on  the  ground  that  he  was  not  an  informer,  a  plaintiff, 
or  a  party  suing  out  process,  so  as  to  be  within  the  prohibition  of  stat. 
18  Eliz.  c.  5,  ss.  3,  4.     In  Johnson  v.  Ogilby,  3  P.  Wms.  279,  no  more 
appears  than  a  suggestion  of  counsel,  not  expressly  adopted  by  the  Court ; 
and  from  Mr.  Coxs  note  (1)  there  it  rather  seems  that  the  Court  disal- 
lowed it.     In  1  Story's  Equity  Jurisprudence,  pp.  297,  298,  s.  294  (ed.  3, 
1843.     Boston),  it  is  said  :  "Agreements,  which  are  founded  upon  viola- 
tions of  public  trust  or  confiidence,  or  of  the  rules  adopted  by  Courts  in 
furtherance  of  the  administration   of  public  justice,   are   held   void.** 
"Agreements,  founded  upon  the  suppression  of  criminal  prosecutions, 
fall  under  the  same  consideration.     They  have  a  manifest  tendency  to 
subvert  pul;>lic  justice."     The  report  of  Drage  v.  Ibberson^  2  Esp.  N.  P. 
C.  643,  in  Espinasse  is  probable  incorrect :  it  states  that  Lord  Kenyon 
said  "  he  should  adhere  to  the  class  of  cases  which  held,  that  the  consi- 
deration being  the  settling  a  misdemeanour,  might  be  good  in  law  :"  but 
there  is  no  such  class.     The  nonsuit  in  that  case  may,  however,  be  sup- 
ported on  *another  ground :  however  incorrect  the  transaction,   r^^^r^ 
tro?er  would  not  lie  for  the  paper  on  which  the  note  was  written,   '- 
inasmuch  as  the  property  was  parted  with,  though  the  note  itself  might  be 
one  which  could  not  be  enforced.     The  cases  cited  from  Kyd  on  Awards 
seem  to  suggest  a  sound  limitation :  namely,  thaf  no  compromise  should 
be  allowed  except  when,  there  having  been  a  conviction,  the  Court,  though 
it  suspends  the  judgment  or  inflicts  only  a  nominal  punishment,  retains 
in  its  own  hands  the  control  of  the  proceeding  till  it  comes  to  its  techni- 
cal close.     There  seems,  also,  to  be  no  objection  to  parties  being  bound 
over  not  to  commit  an  offence.     Rex  v.  Lord  Falkland,  Kyd  on  Awards, 
66,  2d.  ed.,  appears  to  have  been  a  hasty  proceeding,  not  well  considered. 
Edgcombe  v.  Rodd,  5  East,  294,  has  not  been  distinguished :  the  rea- 
Bonihg  of  Le  Blanc,  J.,  cannot  be  answered.     It  does  not  appear  that  in 
FaUoweM  v.  Taylor,  7  T.  R.  475,  there  was  more  than  a  bond  conditioned 
to  remove  the  nuisance ;  no   stipulation   to   abstain   from  prosecuting 
appears.      It  is  admitted  that  Pool  v.  Bousfield,  1  Campb.  55,  is  a  direct 
authority    for    the    defendants.     Beeley   v.    Wingjield,    11    East,  46, 
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Baker  v.  Townaend^  7  Taun.  422,  and  Kirk  v.  Strickwoody  4  B.  &  Ad. 
421,  are  explainable  on  the  ground  already  pointed  out :  there  had  been 
convictions  in  all  those  cases.  There  was  also  a  conviction  in  Elworthy  v. 
Birdy  2  Sim.  &  Stu.  372 :  and,  besides,  the  argument  there  seems  to 
have  turned  on  the  distinction  between  different  kinds  of  assault :  it  was 
not  suggested  that  an  indictment  for  a  riot  or  for  an  assault  on  a  public 
officer  could  be  compromised.  This  case  therefore  must  be  decided  on 
^  •the  principle  affirmed  in  Collins  v.  Blantem,  2  Wils.  341,  347. 

J  It  is  immaterial  whether  the  defendant  was  guilty  or  not:  if  he 
was,  the  prosecution  ought  not  to  have  been  compromised ;  if  he  was 
not,  it  ought  not  to  have  been  instituted,  or  to  have  been  persevered  in, 
and  the  abandonment  of  it  can  be  no  consideration.  The  authorities  are 
collected  in  Chitty  on  Contracts^  p.  674.  (3d  ed.) 

BlisSy  in  reply.  Only  one  of  the  indictments  in  Elworthy  v.  Bird 
had  been  prosecuted  to  conviction  when  the  compromise  ttfok  place.  The 
difficulty  felt  by  Alderson,  B.,  in  Oarth  v.  Earnshaw^  3  Young  &  C. 
Exch.  584,  seems  to  have  arisen,  not  from  the  compromise  of  the  indict- 
ment, but  from  the  relation  of  husband  and  wife :  the  report  is,  however, 
very  unsatisfactory.  The  distinction  between  cases  where  there  has,  and 
those  where  there  has  not,  been  a  conviction  will  not  account  for  the 
distinction  between  felonies  and  misdemeanours.  Even  in  the  case  of  a 
conviction  it  would  be  in  the  power  of  the  prosecutor  to  abstain  from 
bringing  the  defendant  up  for  judgment.  The  class  of  cases  adverted 
to  by  Lord  Kenyon  in  Drage  v.  Ibberson^  2  Esp.  N.  P.  C.  643,  is  suffi- 
ciently shown  by  Collins  v.  Blantem^  and  Johnson  v.  Ogilby^  3  P.  Wms, 
279,  and  by  the  notorious  practice  of  compromising  assaults.  The  autho- 
rities cited  in  the  latter  part  of  the  argument  for  the  plaintiff  were  not 
brought  forward  as  establishing  the  general  legality  of  compromises : 
the  answers  given  to  them  are  therefore  inapplicable.  Haines  v.  Buskj 
•QQ9T  ^  Taun.  521,  •was  not  decided  on  the  ground  now  suggested  for 
*"-*   the  defendants,  but  on  the  legality  of  the  compromise. 

Cur.  adv.  vttlt. 

TiNDAL,  C.  J.,  in  this  vacation  (June  13th),  delivered  the  judgment 
of  the  Court. 

This  was  an  action  on  an  agreement,  by  which  the  defendants,  in  con- 
sideration (inter  alia)  that  the  plaintiff,  being  the  prosecutor  of  an  indict- 
ment preferred  against  certain  persons  for  an  assault  and  riot,  would  not 
proceed  further  on  such  indictment,  undertook  and  promised  plaintiff  to 
pay  him  a  certain  amount  of  money. 

The  declaration  averred  that,  in  pursuance  of  such  agreement,  the 
plaintiff  did  not  proceed  further  with  the  indictment,  and  did,  with  the 
assent  of  the  then  defendants,  inform  the  Court,  before  which  the 
indictment  was  pending,  of  the  premises,  and,  by  leave  of  the  Court, 
forbore  to  give  evidence  upon  the  indictment ;  and  that  thereupcn  the 
said  defendants  in  such  indictment  were  acquitted. 
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The  defendants  pleaded  several  pleas  to  this  action ;  but  the  most 
material  plea  is  that  which  raised  the  question,  whether  the  consideration 
for  the  said  supposed  promise  was  illegal  and  the  promise  therefore 
void. 

Upon  demurrer,  the  Court  of  Queen's  Bench  held  this  to  be  so  :  and 
the  same  question  has  been  argued  before  us  on  the  writ  of  error.  And 
we  think  the  judgment  of  the  Queen's  Bench  was  right. 

It  seems  clear,  from  the  various  authorities  brought  before  us  on  the 
argument,  that  some  misdemeanours  are  of  such  a  nature  that  a  contract 
to  withdraw  a  prosecution  in  respect  of  them,  and  to  consent  to  give  no 
evidence  against  the  parties  accused,  is  founded  on  an  illegal  *con-  r«oQq 
sideration.  Such  was  the  case  of  Collins  v.  Blantem^  2  Wils. 
341,  347,  which  was  the  case  of  a  prosecution  for  perjury.  It  is  strange 
that  such  a  doubt  should  ever  have  been  raised.  A  contrary  decision 
would  have  placed  it  in  the  power  of  a  private  individual  to  make  a 
profit  to  himself  by  doing  a  great  public  injury.  It  is  difiicult  to  com- 
prehend the  case  of  Johnson  v.  Ogilby^  9  P.  Wms.  2?7,  279,  as  stated 
in  Peere  William's  Reports.  There  a  prosecution  for  a  fraud  was  sup- 
pressed, and  that  suppression  made  the  consideration  for  an  agreement 
to  pay  money.  The  distinction  between  felony  and  misdemeanour  seems 
to  have  been  the  foundation  of  the  decision,  if  it  was  made,  by  Lord 
Talbot,  a  distinction  overruled  in  Collins  v.  Blantem^  which  was  deci- 
ded at  a  later  period.  It  is  not,  indeed,  at  all  clear  that  the  indictment 
for  the  fraud  was  compromised,  as  a  part  of  the  agreement,  or  that  the 
fraud  was  an  indictable  one ;  and  perhaps  the  case  may  be  so  explained. 
If  not,  it  cannot,  we  conceive,  be  sustained  as  law. 

In  Drage  v.  Ibherson^  2  Esp.  N.  P.  C.  643,  however.  Lord  Kenyon 
adverted  to,  and  stated  that  he  should  adhere  to,  the  class  of  cases  which 
held  that  the  consideration  for  an  agreement,  being  the  settling  of  a 
misdemeanour,  might  be  good  in  law.  Thus  a  settlement  of  an  indict- 
ment for  a  nuisance,  preferred  by  public  authority,  was  held(a)  a  lawful 
consideration  for  a  bond  binding  the  defendant  to  remove  the  nuisance; 
we  presume,  on  the  ground,  which  however  is  not  very  satisfactory,  that 
the  main  object  of  the  prosecution,  the  removal  of  the  nuisance,  was 
thereby  effected.  But  the  Court  seem  to  have  *overlooked  the  r^oq^ 
consideration  that  a  defendant  who  had  infringed  a  public  right  *- 
was  thereby  entirely  freed  from  the  punishment  due  to  a  violation  of 
public  law.  In  Edgcombe  v.  Rodd^  5  East,  294,  Le  Blanc,  J.,  assigns 
this  as  a  reason  for  the  consideration  being  illegal,  that  there  the  prose- 
cution was  for  a  public  misdemeanour  and  not  for  a  private  injury  to  the 
prosecutor.  It  is  difficult  to  reconcile  this  principle,  which  we  think  a 
just  one,  with  the  decision  in  FaUowes  v.  Taylor^  7  T.  R.  475,  nor  can 
Pool  V.  Boiisfieldj  1  Camp.  55,  be  reconciled  with  it.     There  an  agree- 

(a)  Fallowei  ▼.  Taylor,  7  T.  R.  475. 
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ment  to  stifle  a  motion  against  the  defendant,  that  he  should  ansirer  the 
matters  of  an  affidavit,  was  held  illegal. 

But  there  is  a  class  of  cistses,  such  as  Beeley  v.  Wingfield^  11  East,  46, 
and  Baker  v.  Townsend,  7  Taun.  422,  which  do  not  at  all  break  in  upon 
sound  principles.  These  are  cases  where  the  private  rights  of  the  injured 
party  are  made  the  subject  of  agreement,  and  where,  by  the  previous 
conviction  of  the  defendant,  the  rights  of  the  public  are  also  preserved 
inviolate*  As  Gibbs,  C.  J.,  in  the  latter  case,  well  observes,  "  the  parties 
have  referred  nothing  but  what  they  have  a  right  to  refer.  They  have 
referred  the  several  assaults,"  (by  which  we  understand  him  to  mean 
their  several  rights  to  damages  for  those  assaults) ;  "  these  may  be  refer- 
red. They  have  referred  the  right  of  possession ;  that  may  be  referred. 
The  reference  of  all  matters  in  dispute  refers  all  other  their  civil  rights;" 
which  words  show  our  previous  interpretation  to  be  correct.  The  case 
of  Beeley  v.  Wingfield^  was  after  conviction ;  and  the  promissory  note 
^oq--.  seems  merely  *to  have  been  given  for  the  expenses  of  the  pro- 
-*  secution,  and  was  obviously  a  part  of  the  punishment  inflicted  by 
the  Court  after  conviction  of  the  ofience. 

Indeed  it  is  very  remarkable  what  very  little  authority  there  is  to  be 
found,  rather  consisting  of  dicta  than  decisions,  for  the  principle,  that 
any  compromise  of  a  misdemeanour,  or  indeed  of  any  public  ofl^ence,  can 
be  otherwise  than  illegal,  and  any  promise  founded  on  such  ^  considera- 
tion otherwise  than  void.  If  the  matter  were  res  integra,  we  should 
have  no  doubt  on  this  point.  We  have  no  doubt  that,  in  all  offences 
which  involve  damages  to  an  injured  party  for  which  he  may  maintain 
an  action,  it  id  competent  for  him,  notwithstanding  they  are  also  of  a 
public  nature,  to  compromise  or  settle  his  private  damage  in  any  way  he 
may  think  fit.  It  is  said,  indeed,  that  in  the  case  of  an  assault  he  may 
also  undertake  not  to  prosecute  on  behalf  of  the  public.  It  may  be  so : 
but  we  are  not  disposed  to  extend  this  any  further. 

In  the  case  before  us,  the  offence  is  an  assault  coupled  with  riot  and 
the  obstruction  of  a  public  officer.  No  case  has  said  that  it  is  lawful  to 
compromise  such  an  offence. 

Nor  do  we  think  that  the  assent  of  the  Judge  was  material. 

We  entirely  agree  in  the  observations  of  the  Court  of  Queen's  Bench 
as  to  this  part  of  the  case :  and  we  think  the  judgment  of  the  Queen's 
Bench  must  be  affirmed.  Judgment  affirmed. 
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« 

(Error  from  the  Queen's  Bench.) 

PARTRIDGE  v.  The  Governor  and  Company  of  the  UANK  of 

ENGLAND. 

Declaration  alleged  that  plaintiflT  was  proprietor  of  a  share  in  the  3i  reduced  annuities,  in  the 
management  of  defendants  (Governor,  &c.,of  The  Bank  of  England)  for  certain  reward,  &c., 
and  was  entitled  to  receive  certain  dividends,  his  share  standing  in  the  books  for  the  purpose 
of  their  paying  him,  on  request,  the  accruing  dividends,  when  sufficient  money  had  been 
received  by  them  :  whereupon  defendants  became  liable,  and  it  was  their  duty,  to  pay  plaintiff 
on  request,  when  sufficient  money  had  been  received  by  them,  all  dividends  due  to  him  :  that, 
while  plaintiff  was  possessed  of  the  share,  a  dividend  became  due  to  him,  and  sufficient  money 
l{ad  been  received  by  defendants,  &c.,  and  they  were  requested  by  plaintiff  to  pay  him  his 
dividend,  and  a  reasonable  time  had  elapsed :  but  they  had  not  paid. 

Plea :  that  by  usage  and  custom  of  bankers  and  merchants  in  London,  for  divers,  to  wit,  sixty 
years  past,  the  drafts  of  defendants  upon  their  cashiers,  called  dividend  warrants,  are  transfer- 
able and  assignable  by  delivery  only,  and  a  bond  fide  holder  thereof  is  entitled  to  payment  by  de- 
fendants on  demand :  that  W.  had  received  from  defendants  such  warrant  for  payment  of  the 
dividend  in  r^uestion,  under  a  power  of  attorney  from  plaintiff,  authorising  W.  to  receive  and 
give  receipts  for  dividend,  and  had  delivered  the  warrant  to  L.  for  good  consideration  then 
moving  from  L.  to  W.,  and  that  L.,  while  lawful  holder  of  the  warrant,  had  demanded  payment 
from  defendants  and  required  them  to  hold  the  money  for  his  use. 

Heid,  by  the  Court  of  Q.  B.,  on  a  replication  traversing  the  above  allegations,  except  the  exe- 
cution of  the  power  and  delivery  to  W. ; 

1.  That  the  allegation  of  usage  was  satisfied  by  proof  that  dividend  warrants,  with  the  receipt 
subscribed,  are  passed  from  hand  to  hand  like  bsfik  notes,  and  are  paid  by  the  Bank  cashier« 
to  any  one  who  presents  them  after  a  certain  day : 

2.  That  the  alleged  consideration  was  proved  by  showing  that,  before  the  dividend  was  due, 
L.,  a  banker,  had  discounted  a  promissory  note  of  and  for  W.,  his  customer,  payable  on  a  day 
subsequent  to  the  delivery  of  the  warrant  by  W.  to  L.,  and  that  the  warrant  was  delivered  to 
secure  payment  to  L.  of  the  note  when  due ;  although  at  the  time  of  delivery  the  cash  balance 
at  L.*s  bank  was  in  favour  of  W.,  and  the  note  was  not  due  till  after  the  day  for  payment  on 
the  warrant. 

Bat,  Hdd,  by  the  Court  of  Elxchequer  Chamber,  that  the  plaintiff  was  entitled  to  judgment 
on  the  record :  because, 

1.  The  power,  as  pleaded,  did  not  authorise  receiving  payment  by  a  warrant :  and  it  did  not 
appear  by  plea  or  by  any  statnte,  that  it  was  a  usual  mode  of  paying  dividends  to  give  a 
warrant. 

2.  It  did  not  appear  that  defendants  had  become  liable  to  pay  L.,  the  warrant  not  being  negotia- 
ble by  the  general  law,  and  the  supposed  custom  not  appearing  to  be  an  immemorial  custom 
in  the  particular  place,  nor  an  usage  of  trade  of  which  plaintiff  was  cognisant. 

3.  L.  was  not  averred  to  be  a  bona  fide  holder,  but  only  to  have  taken  for  value  ;  and  the  aver- 
ment, as  above,  of  his  being  lawful  holder,  did  not  supply  the  defect. 

Case.  The  Ist  count  of  the  declaration  stated  that  plaintiff  was 
proprietor  of  and  entitled  to  a  certain  share  or  interest,  to  wit,  3083/. 
4«.  Sd.,  in  a  certain  public  *8tock  called  the  3/.  10a.  per  cent,  p^qn^ 
reduced  annuities,  &;c.,  transferable  at  defendants'  bank,  and  in  ^ 
their  care  and  management  for  certain  reward,  &c. :  and  that  plaintiff 
was  entitled  to  receive  in  respect  thereof  interest  or  dividends  on  5th 
April  and  10th  October  in  each  year.  That,  at  the  time  of  the  griev- 
ances, &c.,  the  said  share,  &c.,  of  plaintiff  was  standing  in  defendants' 
books  in  his  name,  and  in  their  care  and  management  for  the  purpose  of 
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paying  to  him  on  request,  when  sufficient  money  had  been  issued  by 
Her  Majesty  and  received  by  defendants  for  that  purpose,  all  dividends 
and  interest  from  time  to  time  due  to  plaintiff  in  respect  of  his  share  in 
the  said  stock,  whilst  such  share  was  not  transferred  by  plaintiff's 
authority ;  by  reason  whereof  defendants  became  liable,  and  it  was  their 
duty,  to  pay  plaintiff  on  request,  when  sufficient  money  had  been  issued 
and  received  by  them,  &;c.,  all  dividends,  Jkc,  from  time  to  time  due  to 
plaintiff  The  count  then  averred  the  accruing,  to  wit,  5th  April,  1841, 
of  the  half-yearly  dividend  of  (to  wit)  53/.  19«.  Id.  due  to  plaintiff ;  the 
issuing,  and  receipt  by  defendants,  of  sufficient  money,  &c. ;  request  by 
plaintiff  to  pay,  and  refusal  by  defendants,  although  a  reasonable  time 
had  elapsed,  &c.  The  second  count  was  for  non-payment  of  a  dividend 
due  on  other  stock  of  the  plaintiff.  The  third  count,  in  trover,  for  two 
pieces  of  paper  with  print  and  writing  thereon,  called  dividend  warrants, 
purporting  to  be  orders,  &c.,  addressed  to  the  cashiers  of  defendants' 
bank,  to  pay  plaintiff  the  sums  of,  &c. 

Pleas.  1.  Not  guilty.  2.  To  the  last  count.  Not  possessed.  3.  To 
the  first  count,  that,  whilst  plaintiff  was  entitled  to  the  sai(f  share  or 
interest,  &c.,  and  to  receive  the  interest,  &c.,  thereon,  and  before  the 
said  half-yearly  interest  or  dividends  became  due  to  plaintiff,  to  wit,  on, 
*3981  *^^''  pi**^'^*'^^>  ^y  ^^^  letter  of  attorney  under  seal  (profert), 
appointed  W.  Steer  and  F.  Wakefield  his  attorneys,  jointly  and 
separately,  in  his  name  and  on  his  behalf,  to  accept  transfers,  &;c.,  and 
to  receive  and  give  receipts  for  all  dividends  then  or  thereafter  due,  and 
to  do  all  lawful  acts  requisite  for  effecting  the  premises,  plaintiff  thereby 
ratifying  and  confirming  all  their  acts  done  by  virtue  thereof:  delivery 
of  said  letter  of  attorney  by  plaintiff  to  Wakefield  and  notice  thereof  by 
W.  to  defendants,  and  demand  to  act  by  virtue,  &c. :  That,  when  the 
dividend  became  due,  the  letter  of  attorney  was  in  full  force :  that,  when 
the  dividend  was  so  due,  and  before  plaintiff  had  requested  defendants  to 
pay  it,  Wakefield,  under  authority  of  the  letter  of  attorney,  demanded 
of  defendants  that  they  should  pay  him,  as  such  attorney,  the  dividend: 
that  thereupon  defendants  did,  at  the  request  of  Wakefield,  deliver  to 
him,  and  he  then  accepted  and  received  from  defendants,  in  payment  of 
the  dividend,  a  draft  or  order  in  writing  of  defendants,  addressed  to  the 
cashiers  of  defendants'  bank,  commonly  called  a  dividend  warrant, 
whereby  the  cashiers  were  directed  to  pay  plaintiff  the  dividend :  and 
that  Wakefield  did  then,  by  virtue  of  the  power,  &c.,  as  such  attorney 
of  plaintiff,  on  receipt  of  such  warrant,  give  defendants  his  receipt  for 
the  said  dividend.  That  '^  according  to  the  usage  and  custom  of  bankers 
and  merchants  used  and  approved  in  London  for  divers,  to  wit,  sixty 
years  now  last  past,  all  such  dividend  warrants  as  in  this  plea  mentioned 
are,  by  the  said  usage  and  custom,  transferable  and  assignable  by  deli- 
•3991  ^®'y  ^"'y  ^^^  without  indorsement,  and  that  the  bon&  fide  holder 
of  every  such  dividend  warrant  has  been  during  all  the  •time 
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aforesaid,  and  still  is,  according  to  such  osage  and  custom,  entitled  to 
receive  payment  of  the  said  sum  of  money,  in  each  such  dividend  warrant 
expressed,  from  the  said  defendants  on  demand."  That,  after  Wakefield 
had  received  the  warrant,  and  whilst  the  money  for  payment  thereof  was 
in  the  hands  of  defendants,  and  before  they  were  requested  by  plaintiff 
to  pay  the  dividend,  to  wit,  on,  &c.,  Wakefield,  according  to  the  said 
usage  and  custom,  transferred  and  delivered  the  warrant  to  Henry  Lad- 
broke,  &;c.,  then  carrying  on  the  business  of  bankers  in  London,  by  the 
style  and  firm  of  Messrs.  Ladbroke  &  Company,  for  certain  valuable  con- 
siderations then  moving  from  Messrs.  Ladbroke  &  Company  to  Wake- 
field :  by  means  whereof,  and  according  to  the  usage  and  custom,  Messrs. 
Ladbroke  &  Company  became  entitled  to  receive  from  defendants  the 
sum  expressed  in  the  warrant.  That,  after  such  transfer  and  delivery 
of  the  warrant  and  while  Messrs.  Ladbroke  &;  Company  were  lawful 
bearers  and  holders  of  such  warrant,  and  before  plaintiff  requested 
defendants  to  pay,  &c.,  Messrs.  Ladbroke  &  Company  demanded  of 
defendants  payment  of  the  money  expressed  in  the  warrant,  and  then 
required  defendants  to  hold  the  same  for  the  use  and  benefit  of  Messrs. 
Ladbroke  &  Company ;  wherefore  defendants  refused  to  pay  the  dividend 
to  plaintiff,  as  they  lawfully,  &c. ;  which  is  the  said  supposed,  &c.  Veri- 
fication.    There  was  a  like  special  plea  to  the  second  count. 

The  Replication  to  each  special  plea,  after  admitting  the  execution, 
delivery  and  notice  of  the  letter  of  attorney,  and  the  demand  of  Wake- 
field to  act  by  virtue  thereof  and  that  defendants  should  pay  him  the 
dividends  by  virtue  of  the  letter  of  attorney,  in  manner  and  ♦form,  r#4AA 
&c.,  traversed,  with  an  absque,  &c.,  the  residue  of  the  causes  or 
matters  of  excuse  in  the  plea  alleged.  Conclusion  to  the  country.  Issue 
thereon. 

The  cause  was  tried  at  the  London  sittings  after  Trinity  term,  184S, 
before  Lord  Denman,  C.  J.  It  appeared  that,  in  March,  1841,  F. 
Wakefield,  a  stock  broker,  applied  to  Ladbroke  and  Co.,  bankers  in  Lon- 
don, to  discount  his  promissory  note  for  2000Z.,  stating  that  certain 
dividend  warrants,  including  those  referred  to  in  the  declaration,  would 
be  handed  to  them  in  April  when  received  by  him  at  the  Bank,  which 
would  be  a  further  security  for  payment  of  the  2000Z.  The  note  was 
payable  on  21st  April,  1841.  The  dividends  were  due  on  6th  April. 
On  6th  April  Wakefield  received  the  dividend  warrants  at  the  Bank 
under  bis  power  of  attorney,  with  his  receipt  subscribed  as  attorney  for 
the  plaintiff,  and  on  the  same  day  handed  them  to  Ladbroke  &  Co.  At 
that  time  the  balance  at  Ladbroke  &  Co.'s  was  in  favour  of  Wakefield. 
On  7tb  April,  Ladbroke  &  Co.,  who  had  a  banking  account  with  defend- 
ants, delivered  the  warrants  to  them,  to  be  entered  to  their  credit.  The 
amount  was  accordingly  entered  on  that  day  to  the  credit  of  Ladbroke 
k  Co.  in  defendants'  cash  book,  and  the  warrants  cancelled ;  but  the 
amount  never  was  carried  to  their  drawing  account  in  the  ledger.     If 
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presented  to  the  cashiers   of  the  Bank,  the  warrants  would  not,  in 
the   ordinary  course,   have   been   paid  before   8th  April.     Wakefield 
became   embarrassed    on   6th  April,    and   absconded;    and   this  was 
notorious  on   the  7th :   but   neither   Ladbroke  &   Co.  nor  defendants 
had  notice   of  plaintifiTs  claim  till  some  time  after  the   8th.     Wake- 
field's note  was  dishonoured  when  due.     If  it  had  been  paid,  there 
•4011   ^^^^^  hsLYe  been  a  balance  of  200/.  at  Ladbroke  &  Co.'s  *in 
his  favour :    when  it  was  dishonoured,  there  was  due  to  them 
from  him  1798/.  9«.  8d.     The  form  of  a  dividend  warrant  is  described, 
p.  406,   post.     The  stockholder   or  his   attorney  is  required  to  sub- 
scribe a  receipt  at  the  foot  of  it  before  it  is  delivered  to  him  at  the 
Bank.     It  was  proved  that  such  a  dividend  warrant  with  the  receipt  sub- 
scribed, was  currently  received  as  cash,  and  would  be  paid  by  the  cashiers 
of  the  Bank  to  any  one  who  presented  it  on  or  after  8th  April.     The 
verdict  of  the  jury  was  as  follows.    "  We  find  that  dividend  warrants  are 
payable  to  the  parties  presenting  the  same,  but  are  not  negotiable  before 
the  day  of  payment  to  the  public  by  the  Bank.     It  does  not  appear  that 
Messrs.  Ladbroke  gave  any  specific  consideration  for  the  warrants  lodged 
with  them  by  Messrs.  Wakefield."     A  verdict  was  entered  for  plaintiff 
on  all  the  issues,  but  leave  given  to  move  to  enter  a  verdict  for  defendants. 
Damages  were  assessed  severally  on  the  1st  and  2d  counts.     In  the  fol- 
lowing term  a  rule  nisi  was  obtained  to  enter  a  verdict  for  the  defendants 
on  the  special  pleas,  and  on  the  plea  of  Not  possessed  to  the  count  in 
trover ;  or  for  a  new  trial.     In  Easter  term,  1844,(a) 

Hrle  and  Cromptan  showed  cause.  They  contended  that  there  was  no 
consideration  "  then  moving"  from  Ladbroke  &  Co.  to  Wakefield,  when 
the  dividend  warrants  were  handed  to  the  former.  The  only  considera- 
'  tion  was  the  discounting  a  note  in  March,  which  did  not  become  due  till 
after  the  warrant  was  handed  over ;  and,  if  the  note  had  been  then  duly 
♦4021  ^^^^'^'^^^j  **^®  balance  would  have  been  largely  in  favour  of  Wake- 
field. There  was  no  subsisting  debt  due  from  him  to  his  bankers 
on  6th  April,  when  he  delivered  the  warrant  to  them.  As  to  the  allega- 
tion of  the  usage  and  custom  of  bankers  and  merchants,  the  finding  by 
the  jury  that  a  dividend  warrant,  with  the  proper  receipt  on  it,  is  nego- 
tiable, and  paid  to  any  one  who  presents  it,  after  the  7th  April,  does  not 
support  the  averment  that  all  dividend  warrants  are  assignable  by  delivery 
and  without  indorsement,  and  that  a  bonfi  fide  holder  is  entitled  to  pay- 
ment. To  be  assignable  imports  that  the  assignee  can  as  such  recover 
the  amount,  whereas  the  holder  only  receives  payment  from  the  Bank 
as  agent  of  the  person  named  in  the  warrant ;  nor  would  payment  be 
made  to  a  bon&  fide  holder,  or  even  to  an  attorney  who  had  been  duly 
authorised,  if  the  principal  revoked  the  authority  and  required  payment 
to  himself.  Here  no  payment  was  ever  in  fact  made ;  nor  were  Ladbroke 
k  Co.  credited  on  their  drawing  account,  which  might  be  equivalent  tc 
la)  May  4.    Before  Lord  Devman,  C.  J.,  Pattesoit,  Williams  and  Wiobtmah,  Js. 
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payment.  Besides,  if  the  instrument  is  not,  in  its  own  nature  and  in  form, 
a  negotiable  one,  no  amount  of  proof  of  usage  can  make  it  so.  It  is  mere 
matter  of  law ;  and  the  jury  cannot,  on  such  evidence,  find  that  it  is 
negotiable.  An  equitable  lien  on  it,  supposing  that  to  exist,  will  not  sup- 
port the  plea.  If  the  defendants  are  not  discharged  from  payment,  then 
they  improperly  detain  the  dividend  warrant,  and  the  plaintiff  is  entitled 
on  the  issue  of  "  Not  possessed,  "(a) 

*KeUy,  contr^.  Until  repayment  of  the  money  advanced  on  r*4Ao 
the  note  there  was  a  continuing  consideration ;  for  the  deposit 
of  the  warrants  and  the  original  agreement,  in  virtue  of  which  the 
transfer  was  made,  need  not  have  been  contemporaneous.  Then  the 
evidence  of  usage  entitled  the  defendants  to  a  verdict  on  a  special  plea. 
Strictly  speaking,  the  dividend  is  payable  on  the  5th;  and  the  non- 
payment till  the  8th  is  for  the  mere  convenience  of  the  Bank.  The 
warrant  is  transferable  before.  It  is  in  form  payable  only  to  the  stock- 
holder ;  but  his  receipt  cures  this,  and  converts  it  into  a  warrant  payable 
to  bearer,  like  a  banker's  check  or  exchequer  bill ;  Woohey  v.  Pole^ 
4  B.  &  Aid.  1 ;  Brandao  v.  Bamett,  1  M.  &  G.  908.(6)  Whether  the 
bearer  can  or  cannot  sue  for  the  amount  in  his  own  name,  does  not  < 
determine  the  point  of  negotiability ;  for  an  instrument  may  be  legally 
assignable,  although  no  action  lies  on  it  at  all :  thus  the  holder  of  an 
exchequer  bill  cannot  sue  the  Government ;  nor  does  any  action  lie  for 
a  dividend,  nor  by  the  bearer  of  a  check  against  the  banker.  But  it  is 
not  clear  that  an  action  would  not  lie  against  the  defendants  at  the  suit 
of  Ladbroke  k  Co.,  credit  having  been  given  to  them.  If  the  defendants 
were  justified  in  paying  Ladbroke  k  Co.,  then  the  credit  given  to  them 
in  account  is  tantamount  to  payment,  and  the  defendants  are  entitled  to 
possession  of  the  warrants.  Therefore  the  verdict  on  the  plea  to  the  last 
count  ought  to  be  entered  for  them. 

Cur  adv.  vuU. 
*Lord  Dbnman,  C.  J.,  in  Trinity  vacation  1844  (June  27th),   rmA(\A 
delivered  judgment. 

This  was  an  action  on  the  case  by  the  plaintiff,  a  proprietor  of  Z\  per 
cent,  and  3  per  cent,  stock,  against  the  defendants  for  breach  of  duty  in 
refusing  to  pay  to  the  plaintiff  the  dividend  due  to  him  in  respect  of 
his  stock  on  5th  of  April  1841.  There  were  two  special  counts,  and 
a  count  in  trover.  (His  Lordship  then  stated  the  substance  of  the 
pleadings.) 

It  appeared,  by  the  evidence  at  the  trial,  that  the  dividends  were  due 
on  the  5th  of  April:  That  the  defendants  had  previously  received  money 
from  the  exchequer  for  the  payment :  That,  on  the  6th,  Wakefield,  under 

(0)  So  mach  of  the  argument  u  turned  on  the  negotiability  of  dividend  warrants  is  here  only 
shortly  stated,  because  the  point  was  more  fully  argued  in  BIrror. 

{h)  Jodi^meot  reversed  in  Exch.  Ch. ;  Bamett  v.  BranddOy  6  M.  &  G.  630.  Judgment  of 
Ezo..  on.  v'veraed  in  Dom.  Proc. ;  Bnnddo  v.  Bamett,  3  C.  B.  519. 
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a  power  of  attorney  from  the  plaintiff,  received  the  dividend  warranta : 
That,  on  the  same  day,  the  warrants  were  delivered  by  Wakefield,  on 
his  own  account,  to  Messrs.  Ladbrokel^,  who  were  his  bankers :  That,  on 
the  7th  of  April,  Ladbrokes  (who  had  a  banking  account  with  the  defend- 
ants) delivered  the  warrants  to  them  to  be  carried  to  their  credit,  and 
that  the  amount  of  such  warrants  was  on  that  day  entered  in  the  cash 
book  of  the  defendants  to  the  credit  of  Ladbrokes,  but  was  not  then  or 
at  any  time  carried  to  the  drawing  account  of  Ladbrokes  with  the 
defendants.  The  cashiers  of  the  bank  of  England  would  not  pay  the 
dividend  warrants  till  the  8th.  It  also  appeared  that  Wakefield 
absconded  on  the  6th  of  April,  and  that  that  circumstance  was  generally 
known  on  the  7th ;  but  there  was  no  proof  of  any  notice  to  Ladbrokes 
or  the  defendants  of  any  claim  by  the  plaintiff  till  long  after  the 
defendants  had  credited  the  account  of  Ladbrokes  with  the  amount  of 
the  warrants. 

mA(\rr]       •There  was  evidence  that  dividend  warrants,  after  they  were 
■^  received  at  the  Bank,  and  before  payment,  were  taken  as  cash 
and  passed  from  hand  to  hand  as  freely  as  bank  notes. 

It  also  appeared  that,  in  March  1841,  Ladbrokes  had  discounted  for 
Wakefield  a  promissory  note  of  his  for  2000/.  which  fell  due  on  the  21st 
of  April,  1841,  and  was  dishonoured.  Had  the  note  been  .paid,  there 
would  have  been  a  balance  in  favour  of  Wakefield  of  upwards  of  200/. ; 
but,  when  dishonoured,  there  was  owing  to  Ladbrokes  from  Wakefield 
1798/.  9«.  8d.  At  the  time  of  the  discounting  the  note,  Wakefield 
referred  to  the  dividend  warrants  which  he  should  hand  over  to  Lad- 
brokes when  received  by  him  in  April,  as  affording  means  for  payment 
of  the  note. 

At  the  trial,  a  verdict  was  taken  for  the  plaintiff  with  liberty  for  the 
defendants  to  move  to  enter  a  verdict  for  them,  if  the  Court  should  be 
of  opinion  that,  upon  the  facts  as  they  appeared  at  the  trial,  the  verdict 
ought  to  have  been  found  for  them  upon  the  special  pleas.  A  motion 
was  accordingly  made,  in  last  Michaelmas  Term,  to  enter  a  verdict  for 
the  defendants,  or  for  a  new  trial. 

Upon  the  argument,  two  questions  were  raised :  first.  Whether  a  divi- 
dend warrant  was  a  negotiable  instrument  assignable  by  delivery,  so  as 
to  give  the  assignee  a  right  to  the  dividend  mentioned  in  it :  secondly, 
Whether  the  evidence  of  the  consideration  between  Ladbrokes  and  Wake- 
field supported  the  statement  in  the  plea. 

Upon  the  first  of  these  questions,  the  argument  on  the  part  of  the 
plaintiff  rested  entirely  upon  the  form  of  the  instrument  called  a  divi- 
dend warrant,  which  is  as  follows. 
•4061   *^^^^^  ^^-  28729.         Reduced  3/.  per  cent,  annuities.    28237. 

-^  To  the  Cashiers  of  the  Bank  of  England. 

Pay  to  Joseph  Ashby  Partridge 

The  sum  of  thirty-seven  pounds  ten  shillings^  £37  10«.  Od, 
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for  half  a  year's  annuity,  which  became  due  the  6th  day  of  April,  1841, 
on  the  sum  of  25007.  interest  or  share  in  the  capital  or  joint  stock  of 
Reduced  Annuities  at  81.  per  cent,  per  annum,  consolidated  by  acts  of 
parliament  of  the  25th  and  26th  of  George  2,  and  the  5th  and  2l8t  of 
George  3,  and  by  other  subsequent  acts  charged  on  the  sinking  fund. 

J.  Gretton. 
Exd.  W.  Hill. 
I  do  hereby  acknowledge  to  have  received  of  the  Bank  of  England  the 
above  mentioned  sum,  in  full  payment  for  half  a  year's  annuity  due  as 
abovesaid.     Witness  my  hand  this  6th  day  of  April,  1841, 
Witness,  G.  Ellis.  F.  Wakefield,  Attorney. 

In  this  instrument  there  are  no  terms  which  would  make  it  negotiable  : 
it  is  not  payable  to  bearer,  to  order,  or  to  assignees,  but  to  Partridge, 
the  present  plaintiff.  There  is,  however,  an  acknowledgment  at  the  foot 
of  the  warrant  by  the  payee,  or,  as  in  this  case,  by  his  attorney,  that  he 
has  received  the  sums  mentioned  in  the  warrant  in  full  payment. 

This  acknowledgment  is  required  from  the  person  receiving  the  war- 
rant from  the  payee  or  his  attorney,  before  the  Bank  will  part  with  it. 
After  that  acknowledgment,  the  cashiers  of  the  Bank,  to  whom  the  warrant 
IB  addressed,  would  have  paid  any  body  who  presented  it ;  the  admission 
of  the  pay,ee  having  virtually,  as  far  as  the  Bank  is  concerned,  the  effect 
of  niaking  the  warrant  payable  to  bearer. 


*If  Ladbrokes  had  applied  for  payment  to  the  cashiers  of  the 
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Bank,  and  been  actually  paid,  and  the  warrant  had  been  given 
up  to  the  Bank  upon  such  payment,  no  action^  would  have  been  main- 
tainable against  the  Bank.  But,  in  the  present  case,  the  defendants  do 
not  allege  payment  of  the  warrants  to  Ladbrokes,  but  only  that  they 
hold  them  for  the  use  and  benefit  of  Ladbrokes  &  Co.  And  the  ques- 
tion therefore,  i^,  whether  Ladbrokes  would  have  a  right  to  hold  the 
warrants,  the  amount  mentioned  in  them  being  still  unpaid,  against  the 
plaintiff. 

This,  as  far  as  regards  the  first  point  made  upon  the  argument,  depends 
wholly  upon  the  custom  stated  in  the  plea,  founded  probably  upon  the 
peculiar  nature  of  the  instrument,  combining  an  order  to  pay  with  a 
receipt  by  the  payee,  which  enables  the  cashiers  of  the  Bank  safely  to 
pay  any  person  who  may  present  it. 

We  are  of  opinion  that  there  was  sufficient  evidence  of  the  existence 
of  the  custom  stated  in  the  plea,  to  warrant  a  verdict  for  the  defendants 
as  far  as  the  custom  was  concerned :  and  the  only  remaining  question  is, 
whether  there  was  evidence  of  consideration  from  Ladbrokes  to  Wake- 
field, to  support  the  averment  in  the  plea. 

Wakefield  is  there  stated  to  have  transferred  the  warrants  to  Lad- 
brokes, on  the  7th  of  April,  for  valuable  consideration  then  moving  from 
Ladbrokes  to  Wakefield ;  but  the  only  consideration  proved  was  the  dis- 
count of  the  2000/.  in  the  previous  March. 
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What  passed,  however,  on  that  occasion,  appears  to  us  to  constitute  a 
continuing  consideration  existing  at  the  time  the  warrants  were  transfet 
red  and  delivered  to  Ladbrokes  by  Wakefield,  and  that  the  evidence  doeH 
*40ftl  s^PP^^^  ^^^  averment  in  the  plea,  that  the  warrants  were  *tran8- 
"^  ferred  and  delivered  to  Ladbrokes  for  valuable  consideration  then 
moving  from  them  to  Wakefield. 

We  ate  therefore  of  opinion  that  the  verdict  ought  to  be  entered  for 
the  defendants  on  the  special  pleas  to  the  first  and  second  counts ;  and, 
with  respect  to  the  plea  of  "Not  possessed"  to  the  count  in  trover,  we 
think  the  case,  on  the  part  of  the  defendants,  rests  on  the  same  grounds 
as  on  the  special  pleas,  and  that  the  verdict  must  be  entered  for  the 
defendants. 

Upon  the  whole,  therefore,  the  verdict  will  be  entered  for  the  defend- 
ants upon  all  the  issues,  except  that  upon  Not  guilty,  which  will  still 
stand  for  the  plaintiflf.(a) 

The  verdict  having  been  entered  accordingly,  and  judgment  having 
been  entered  for  the  defendants  on  all  the  counts,  the  plaintiff  brought 
error  in  the  Exchequer  Chamber ;  the  error  assigned  being  that  the  third 
and  fourth  pleas  were  not  sufficient  in  law  to  prevent  the  plaintiff  from 
having  judgment  on  the  first  and  second  counts. 

Joinder  in  error. 

The  case  was  argued  in  Michaelmas  vacation,  1845.(6) 

Crompton  &r  the  plaintiff  in  error  (the  plaintiff  below).  As  the 
third  and  fourth  pleas  are  alike,  it  will  be  sufficient  to  discuss  the  third 
only.  The  damages  are  assessed  on  the  first  two  counts  only,  to  which 
the  third  and  fourth  pleas  are  respectively  pleaded ;  the  third  count 
being  answered  by  the  traverse  which  is  {bund  for  the  defendants. 
♦AHQi  Eirst,  the  power  of  attorney,  set  out  on  the  record,  *did  not  au- 
-1  thorise  the  attorney  to  receive  by  a  dividend  warrant,  or  the  Bank 
to  pay  in  that  way.  Even  if  the  warrant  were  a  negotiable  instrument, 
there  would  be  no  such  authority.  Attwood  v.  Munnings,  7  B.  &  C.  278, 
shows  how  strictly  a  power  of  attorney  is  construed.  [Tindal,  C.  J. 
The  attorney  is  authorised  to  give  receipts:  does  not  that  make  his 
receipt  binding  ?  The  money  is  never  paid  at  the  Bank  till  the  receipt 
is  written  on  the  dividend  warrant.]  The  authority  is  not  to  receive  one 
thing  and  give  a  receipt  for  another.  [Maule,  J.  The  party  receiving 
the  dividend  warrant  signs  the  receipt  on  the  warrant,  and  himself  takes 
the  instrument :  he  gives  it  up  when  the  payment  is  made  in  cash ;  that 
is  the  giving  of  the  receipt.]  The  record  shows  that  the  Bank  had 
notice  of  the  power.  This  is  a  power  without  an  interest,  which  is 
always  construed  strictly.  ITogg  v.  Snaiih^  1  Taun.  347,  is  another 
instance  of  the  strictness  with  which  a  power  of  attorney  is  construed  : 

(a)  The  case,  thus  far,  is  reported  by  Edward  Smirke,  Esq. 

(6)  November  26th  and  27th.    Before  Tutdal,  C.  J.,  Coltman,  Mauli  and  Crisswbll,  Jb. 
and  Ai*DSRSON,  Rolfb  and  Platt,  Bs. 
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CflAMBRB,  J.,  there  said,  "  the  evidence  of  the  usage  ought  never  to 
have  been  received  for  the  purpose  of  altering  the  operation  of  a  writ- 
ten instrument."     Hay  v.  Qoldsmidt^  1  Taun.  349,  cited  in  that  case, 
and  Murray  v.  The  Hast  India  Company,  5  B.  &  Aid.  204,  210,  are 
other  instances  to  the  same  eifect.     In  Ward  v.  JEvans,  2  Ld.  Rajm. 
928,  a  creditor  sent  his  servant  to  the  debtor  to  receive  money ;  the 
debtor  gave  a  check  to  the  servant,  who  accepted  it ;  the  drawee  ho- 
noured all  drafts  on  him  throughout  the  day :  the  check  was  presented 
bj  the  servant  the  next  day,  when  payment  was  refused :  and  it  was 
held  that,  the  creditor  not  having  been  shown  to  have  acquiesced  in,  or 
inown  of,    the  taking  of  the  check,  *the  debtor  was  not  dis-    (-#^^^ 
charged.     That  case  applies  here ;  for  there  is  nothing  on  the    ^ 
record  showing  that  by  custom  dividends  can  be  paid  by  warrants.     Nor 
is  any  acquiescence  by  the  plaintiff  averred :  such  an  averment  would 
have  been  traversed.     In  Barker  v.  Greenwood,  2  Y.  &  Col.  Exch.  414, 
419,  it  was  said  by  Alderson,  B.,  that,  where  a  creditor's   agent   is 
bound  to  pay  the  whole  over  to  the  principal,  he  must  receive  it  in  cash 
from  the  debtor ;  and  that  a  person  who  pays  such  an  agent,  and  who 
means  to  be  safe,  must  see  that  the  mode  of  payment  does  enable  the 
agent  to  perform  this,  his  duty.     Here,  it  will  be  argued,  the  money 
itself  might  have  been  received  immediately  on  the  warrant  being  given 
to  the  agent.     But,  till  the  cash  is  obtained,  the  payment  is  not  made. 
If  a  party,  on  receiving  a  dividend  warrant,  went  immediately  to  the 
cashier,  but,  in  going  thither,  had  the  warrant  stolen  from  him,  the  Bank 
voald  not  be  discharged.     Even  supposing  that,  if  the 'thief  had  obtained 
the  money  before  the  real  owner  gave  notice  to  the  Bank,  the  Bank 
might  insist,  as  against  the  ovner,  that  the  thief  was  his  agent,  still, 
where  the  notice  is  given  (as  here)  before  the  money  is  paid,  the  authority 
is  revoked.     In  Sykes  v.   Giles,  5  M.  &;  W.  645>  it  was  held  that  a 
general  authority  to  receive  payment  due  does  not  include  an  authority  to 
tske  a  bill  of  exchange  as  payment.     No  stress  can  here  be  laid  upon  a 
fact  which  was  insisted  upon  in  the  argument  below,  that  there  is  a 
receipt  on  the- warrant  itself:  that  does  not  appear  by  the  record.     As 
to  the  usage  set  up,  the  plaintiff  is  not  shown  to  be  cognizant  of  it, 
and  will  not  be  bound  by  it ;  Scott  v.  Irving,  1  B.  &  Ad.  605.     There 
the  question  turned  on  the  position  *of  an  insurance  broker  as   ^       ^ 
agent  for  the  assured  ;  and  Parke,  J.,  said:  "The  authority  of    *- 
the  broker  is  primfi  facia  to  receive  payment  in  money.     Mitchell,  there- 
fore, was  the  agent  of  the  assumed  to  receive  payment  from  the  under- 
writer in  cash,  or  that  which  was  equivalent  to  payment  in  cash.     A 
special  authority  may  be  given  by  the  assured  to  the  broker  to  receive  pay- 
ment in  some  other  mode,  and  such  authority  may  be  inferred  from  facts, 
or  from  some  usage  to  which  the  assured  has  assented  ;  and  here  there  is 
some  evidence  of  a  usage  prevailing  between  the  broker  and  the  under- 
writer ;  but  the  plaintiff  was  not  cognizant  of  that  usage."     BartUU  y. 
VOL.  IX. — 81  X 
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Penthndj  10  B.  &  C.  760,  and  Russell  v.  Bangley,  4  B.  &  Aid.  395, 
are  to  the  same  effect.  [Maule,  J.,  mentioned  Stewart  v.  Aberdein,  4  M. 
&  W.  211.]  The  usage  there  was  pleaded  and  also  the  assent  of  the 
principal.  In  ITogg  v.  Snaithy  1  Taun.  347,  the  Court  of  Common  Pleas 
considered  that  the  usage  alone  would  not  be  enough.  The  usage  here, 
even  if  properly  pleaded,  could  not  carry  the  value  of  the  warrant  higher 
than  that  of  a  bill  of  exchange :  and  a  payment  by  a  bill  would  hare 
been  unauthorised. 

Secondly,  this  warrant  could  not  be  a  negotiable  instrument,  by  any 
custom  of  merchants,  so  as  to  give  the  assignee  a  legal  title  to  the  money. 
It  has  no  words  of  negotiability.  [Maule,  J.,  mentioned  Renteria  v. 
Ruding,  Moo.  &  M.  511.]  That  case  is  remarked  upon  by  Mr.  Smith 
in  his  notes  (1  Smith's  Lea.  Ca.  250,  250),  on  Miller  v.  Raeey  1  Burr. 
452 :  it  was  the  case  of  parties  to  whom  a  bill  of  lading,  which  did  not 
•4121  *™®^**^^  assigns,  had  been  indorsed;  and  they  were  held,  after 
they  had  taken  the  goods  under  it,  to  be  liable  for  the  freight.  ' 
The  bill  required  the  goods  to  be  delivered  to  the  consignee  "  on  being 
paid  freight."  Mr.  Smith's  conclusion  is  that,  though  the  parties 
"might  not  be,  properly  speaking,  indorsees  of  the  bill;  still  as  they 
exhibited  it,  and  claimed  to  receive  the  goods  in  pursuance  of  it,  they 
might  fairly  be  taken  to  have  assented  to  its  terms,  so  that  a  promise  to 
pay  the  charge  therein  imposed  might  be  implied."  So  explained,  the 
case  is  inapplicable  here.  The  bill  of  lading  constitutes  an  indicium  of 
property  in  the  goods :  it  leads  to  a  sort  of  attornment  by  the  holder  of 
them.  The  property  in  the  goods  passes  by  the  transaction,  but  the 
original  contract  does  not  pass ;  Thompson  v.  Doming^  14  M.  &  W.  403. 
In  Wookeg  v.  Pole,  4  B.  &  Aid.  1,  three  Judges  of  this  Court  (Bayley, 
J.,  dissenting)  held  that  an  exchequer  bill,  containing  the  words  "this 
bill  entitles  or  order,"  and  "if  the  blank  is  not  filled  up,  the 

bill  will  be  paid  to  bearer,"  was  negotiable,  the  blank  not  having  been 
filled  up,  and  that  the  property  in  it  passed  by  delivery.  Here  are  no 
such  words.  It  is  true  that,  in  Lang  v.  Smyth  7  Bing.  284,  293, 
TiNDAL,  C.  J.,  enumerates  dividend  warrants  with  other  instruments 
which  are  in  the  nature  of  currency ;  but  that  was  said,  not  as  laying 
down  such  a  law  with  respect  to  the  warrants,  but  by  way  of  illustration 
of  the  questions  upon  this  point  into  which  judges  will  enter  as  matters 
of  law  and  not  fact.  [Tindal,  C.  J.  Certainly,  that  was  all.  Maule, 
J.  Can  a  man  have  the  power  of  making  an  instrument  negotiable 
by  adding  the  words  "  or  order,"  if  it  be  negotiable  in  itself?]  He  ha:r 
•41^1  °^  *such  power,  except  in  the  case  of  those  instruments  upon 
which  the  law  merchant,  or  some  statute,  or  the  law  of  a  foreign 
country  where  the  instrument  is  made  {Gorgier  v.  MeiviUe,  3  B.  &  C.  45), 
has  conferred  the  property  of  becoming  negotiable  by  the  insertion  of 
such  words.    Even  then  English  instruments  require  the  words;  Plimley  v 

[a)  Ste  Todfl  v.  Reid,  4  B.  &  Aid.  210. 
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Wei^ley,  2  New  Ca.  249 ;    Wain  v.  Bailey,  10  A.  &  E.  616.     The  cases 

are  well  collected  in  Mr.  Smith's  note  on  Miller  y.  Raeej  1  Smith's  Lea. 

Ca.  258.     [Maule,  J.     Suppose  a  creditor  irrevocably  assigns  a  debt : 

the  assignee  may  not  be  able  to  bring  an  action  at  law  against  the 

debtor ;  but  cannot  the  debtor  set  up  this  as  an  answer  to  an  action  by 

the  creditor  ?]    This  is  not  the  case  of  an  irrevocable  assignment :  it  is 

a  power  of  attorney  without  an  interest  in  the  attorney.     If  there  were 

such  an  assignment,  it  would  confer  only  an  equitable  interest,  which 

the  Courts  will  not  notice.     Bottimley  v.  Brooky  1  T.  R.  621,  cited  in 

Winch  V.  Keeley,  may  be  referred  to  as  an  authority  to  the  contrary : 

but  that  case  is  overruled ;  Tucker  v.  Tucker,  4  B.  &  Aid.  745,  751,  2. 

The  parties  indeed  might  meet  and  agree  to  the  debtor  becoming  the 

debtor  of  the  assignee ;  but,  in  order  to  make  this  a  discharge  as  against 

the  original  creditor,  it  is  necessary  that  there  should  be  a  new  and 

distinct  contract  making  the  debtor  liable  to  the  assignee ;    Williams  v. 

Everett,  14  East,  582  ;^a)  Hodgson  v.  Anderson,  8  B.  &  C.  842,  is  an 

instance  of  such  a  transfer  of  legal  rights  and  liabilities.     Besides,  the 

plea  does  not  rest  the  defence  on  any  authority,  properly  speaking,  but 

on  the  negotiability.     The  Court  will  disallow  an  unreasonable  ^#414 

local  custom,    •even    after  verdict;    Leuckhart   v.    Cooper,    3  *" 

New  Ca.  99 ;  and  will  not  admit  evidence  of  a  custom  of  merchants 

contrary  to  the  custom  established  by  legal  decisions :  Edie  v.  East , 

India  Company,  1  W.  Bl.  295,  298. 

But,  thirdly,  it  is  not  shown  that  the  plaintiff  here  was  within  the 
custom.  It  does  not  appear  that  the  transaction  took  place  in  the  city 
of  London,  nor  that  the  plaintiff  resided  there.  [Tindal,  C.  J.  I  think 
we  must  go  so  far  as  to  notice  that  the  Bank  is  in  London :  there  must 
be  some  statutes  recognising  this.  Maulb,  J.  It  is  not  said  that  the 
custom  was  in  force  at  the  time  :  besides,  "  divers  to  wit  sixty  years" 
may  mean  any  time,  long  or  short.] 

Fourthly,  the  custom,  to  be  good,  ought  at  least  to  be  confined  to  cases 
where  the  holder  of  the  warrant  has  given  value  for  it.  It  cannot  be 
enough  that  he  holds  bonfi  fide.  The  custom,  as  pleaded,  would  give  a 
greater  effect  to  the  dividend  warrant  than  a  bill  of  exchange  has.  ^  The 
giving  value  and  the  taking  in  good  faittf  are  very  distinct  facts,  as 
appears  from  Goodman  v.  Harvey,  4  A.  &  E.  870,  where  several  cases 
are  collected.  FosUr  v.  Pearson,  1  C.  M.  &  R.  849 ;  S.  C.  5  Tyrwh. 
255,  in  this  respect  illustrates  Q^oodman  v.  Harvey.  The  bona  fides  may 
perhaps  correspond  to  market  overt  in  the  case  of  a  chattel ;  but  a  gift 
in  market  overt  would  not  pass  a  chattel  as  against  the  real  owner. 
[TiKDAL,  C.  J.  Perhaps  mere  finding  would  come  within  this  custom.] 
It  would,  as  the  custom  is  averred :  and  so  would  a  gift,  bv  a  party  who 
had  stolen  the  warrant,  to  an  innocent  party. 

Fifthly,  it  is  not  alleged  that  in  fact  Messrs.  Ladbroke  *&  Com-  r^^i  r 
pany  gave  full  value,  but  only  that   it  was  delivered  to  them 
(a)  S«6  cases  in  nota  (a)  to  FoHk  v.  Slantont  1  Wmi.  Saund.  210  a,  6th  ed. 
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"for  certain  valuable  considerations;**  nor  that  tlTey  held  it  bon&  fide, 
as  the  alleged  custom  requires.  The  averment  as  to  the  delivery  to 
Ladbroke  &  Company  would  be  satisfied  if  they  had  seen  a  thief  steal  the 
warrant  and  had  purchased  it  of  him  for  5«. 

Sixthly,  the  conduct  of  Wakefield  in  transferring  the  warrant  to  Lad- 
broke  &;  Co.  for  his  own  purpose  is  fraudulent :  and  the  plaintiff  is  entitled 
to  insist  upon  this  as  against  the  Bank. 

Seventhly,  it  is  not  alleged  that  the  transaction  took  place  among 
bankers  and  merchants :  and  the  custom  is  only  laid  as  "  the  usage  and 
custom  of  bankers  and  merchants.'* 

Sir  F.  Kelly y  Solicitor  General,  contrd..  Even  if  the  pleas  did  not 
show  payment,  in  the  strict  sense  of  the  word,  it  would  not  follow  that 
they  failed  to  show  a  defence.  The  action  is  not  assumpsit  for  a  breach 
of  promise  to  pay,  or  for  money  had  or  received :  it  is  shaped  in  case  for 
a  breach  of  duty ;  and  the  question  is  whether  the  pleas  show  an  excuse. 
The  duty  is  that  the  cashier,  the  sole  party  constituted  and  empowered 
for  that  purpose  by  statute,  should  pay  the  dividends.  Then  the  pleas 
show  that  Wakefield,  by  the  authority  and  as  the  agent  of  the  plaintiff, 
and  over  whom  the  Bank  has  no  control,  received  the  dividend  warrant, 
which  is  the  order  by  the  Bank  on  the  cashier  to  pay ;  that  this  warrant 
has  never  been  produced  to  the  cashier  by  the  plaintiff  or  his  agent ;  and 
^  that  the  agent  has  put  it  out  of  the  power  of  the  Bank  to  make  the  pay- 
ment in  the  only  way  in  which  they  were  capable  of  paying.  The  Bank 
*41 61  '®  ™©rely  the  statutable  servant  of  the  public  *for  paying  the  divi- 
-*  dend.  The  stock  is  created  by  stat.  6  G.  4,  c.  11.  By  sect.  11 
the  Bank  is  required  to  have  a  cashier,  who  receives  the  money  to  pay 
the  dividends  for  the  Government,  and  who  alone  can  pay.  He  is  super- 
intended by  the  accountant  general,  who  is  to  inspect  the  vouchers; 
sect.  12;  which  vouchers,  therefore,  the  cashier  must  produce  in  order 
to  justify  the  disbursements.  Such  vouchers  are  recognized  by  statute  : 
they  are  to  express  the  exact  sum  payable,  it  being  a  transportable 
offence  to  give  them  for  more  or  less;  stat.  33  G.  3,  c.  30,  s.  4,  11  G. 
4  &  1  W.  4,  c.  66,  s.  9 ;  the  receipts  are  exempted  from  stamp  duty  ;(a) 
it  is  ibrgery  to  counterfeit  them ;  stat.  45  G.  3,  c.  89,  s.  2,  stat.  11  G. 
4  &  1  W.  4,  c.  66,  s.  3.  That  being  the  position  of  the  Bank,  can  a 
party,  after  putting  it  out  of  the  power  of  the  Bank  to  perform  the  duty 
in  the  prescribed  mode,  complain  of  the  breach  of  duty  ?  [Gressweu^ 
J.  We  cannot  take  notice  of  the  nature  or  form  of  a  dividend  warrant, 
unless  some  statute  shows  it :  it  is  not  on  the  record.]  It  is  evidently  a 
fallacy  to  treat  this  as  question  of  debtor  and  creditor.  [Tindal,  C. 
J.  Your  argument  seems  to  come  to  this :  that  the  duty  is  improperly 
alleged  in  the  declaration.]  Taking  the  declaration  and  plea  together, 
no  breach  of  duty  is  shown.  [Maule,  J.  I  do  not  see,  by  this 
record,  that  the  plaintiff  did  not  produce  the  warrant  when  payment 

(tt  Stat.  55  G.  3,  c.  184.    Schedule,  Part  I.  title,  Receipi. 
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was  refused.]    The  declaration  ought  to  show  that  he  did  produce 

it.     [Maulb,   J.      Suppose   the   Bank   had    offered   him   the   money 

in  the  first  instance,  could  he  have  refused  that,  and  insisted  on  a 

dividend  warrant  ?]     The  Bank  gives,  and  the  agent  accepts,  an  instru  • 

ment  on  which  the  Bank  may  be  sued.     The  cases  of  *in8ur-   rmAii 

aoce  brokers,  as  Scott  y.  Irving^  1  B.  &  Ad.  605,  are  distin- 

guisbable.     Here  the  office  of  the  cashier,  and  the  practice  of  giving 

dividend  warrants,  are  recognized  by  acts  of  Parliament :  the  plaintiff 

most  be  presumed  to  have  given  the  power  of  attorney  subject  to  the 

practice  created  by  statute.    The  simple  question  is,  whether  the  cashier 

would  have  been  justified  in  paying  without  receiving  a  dividend  warrant. 

[TiNOAL,  C.  J.     Perhaps  you  might  neglect  the  allegation  of  custom, 

and  rest  upon  this :  that  the  attorney  was  to  do  all  necessary ;  that  he 

made  the  demand,  and  the  Bank  gave  him  the  warrant  in  payment,  on 

which  he  gave  a  receipt :  then  your  case  would  be  that  this  was  a  good 

plea  of  payment.]     It  may  be  treated  as  such,  after  verdict.     What 

eould  the  Bank  have  done  if  the  plaintiff  in  person  had  chosen  to  receive 

the  dividend  warrant,  and,  instead  of  presenting  it,  had  left  the  money 

ID  their  hands.     [Maule,  J.     The  grievance  in  the  declaration  is  the 

refusal  to  pay  at  all.]     There  is  no  duty  to  pay  absolutely  on  request: 

payment  must  be  required  according  to  the  mode  prescribed  by  statute  : 

the  declaration  is  bad,  if  the  complaint  be  of  a  breach  of  duty  otherwise 

understood.     Then,  further,  here  is  at  any  rate  a  proper  inception  of 

payment.     The  authority  might  indeed  be  revoked,  but  only  subject  to 

what  was  properly  done  under  it  before  the  revocation.     Indeed  no 

distinct  avermetit  of  revocation  appears.     But,  assuming  the  revocation 

to  have  taken  place  after  the  acceptance  of  the  warrant,  prospectively, 

the  case  is  as  if  the  plaintiff  had  himself  accepted  the  warrant.     Gould 

he  afterwards  demand  the  money  without  producing  the  warrant  ?     It  is 

argued  that  a  power  to  receive  payment  does  not  ^authorise  the  ri^A-iQ 

receiving  a  bill  of  exchange.     That  analogy,  however,  applies 

only  to  a  simple  case  of  debtor  and  creditor.     But  the  question  in  fact, 

and  as  raised  by^  the  declaration,  turns  on  the  duty  of  the  Bank  in  its 

character  of  agent  for  the  Government. 

As  to  the  custom  :  Mr.  Smith's  inference  from  the  authorities  cited  jm 
his  note  on  Miller  v.  Racej  1  Smith's  Lea.  Ca.  258,  260,  that  no  usage 
of  trade  can  make  an  English  instrument  negotiable  without  words  on 
the  face  of  it  extending  its  effect  beygnd  one  individual,  cannot  be  sup- 
ported. No  doubt  that  is  so  as  to  bills  of  exchange  in  the  first  instance : 
but,  after  the  drawer  or  payee  has  made  his  order,  subsequent  orders 
transfer  the  title  from  one  indorsee  to  another  without  anything  more 
than  the  name  of  the  indorser :  Mr.  Smith's  view  accounts  for  the  difli- 
culty  he  feels  in  explaining  Renteria  v.  Rtidingj  Moo.  k  M.  511,  which 
is  indeed  irreconcilable  with  the  principle  he  asserts.  [Grbsbwbll,  J. 
It  may  be  said  that  the  order  of  the  drawer  or  payee  who  first  indorses  is, 

x2 
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when  the  indorsement  is  in  blank,  an  order  to  pay  to  the  holder.]  The 
dividend  warrants  may  well  acquire  a  negotiability  by  custom :  that  must 
have  been  the  case  with  all  negotiable  instruments  not  made  negotiable 
by  statute ;  it  is  at  first  a  question  of  evidence,  but,  after  a  time,  one  of 
law.  The  practice  of  the  particular  place  and  country  makes  the  law 
in  the  case  of  the  particular  instrument,  as  explained,  1  Smith's  Lea. 
Ca.  299,  805,  in  Mr.  Smith's  note  to  Wigglesworth  v.  DaUison^  1  Doug. 
201.  A  strong  instance  of  this  is  Smith  v.  Wilson^  3  B.  &  Ad,  728, 
where  it  was  held  allowable  to  explain  a  written  lease  by  oral  evidence 
•41Q1  ^^^^  *  "  thousand"  rabbits,  *there  spoken  of,  were,  by  the  custom 
of  the  country  where  the  lease  was  made,  understood  to  mean 
twelve  hundred.  [Cresswell,  J.  Such  a  contract,  made  in  that  coun- 
try, would  mean  twelve  hundred,  wherever  the  contract  was  afterwards 
taken :  but  your  plea,  as  framed,  re(][uires  that  there  should  be  one 
meaning  of  the  warrant  in  London  and  another  elsewhere.] 

It  is  contended  that  the  custom,  as  laid,  is  bad  for  not  making  it  a 
condition  that  the  holder  should  have  given  value.  But  why  should  not 
a  gift  be  enough,  as  it  clearly  is  in  the  case  of  a  bill  of  exchange  or  bank 
note  ?  As  to  the  suggestion  that  the  bill  might  be  stolen,  the  plea  cannot 
negative  all  conceivable  contingencies.  [Cresswell,  J.  You  say  your 
plea  puts  the  instrument  on  the  footing  of  a  bill  of  exchange,  made  payable 
to  order,  and  indorsed.]  Even  if  the  instrument  were  stolen,  it  would  be 
enough,  as  in  the  case  of  a  bill  of  exchange,  if  value  had  been  given  at  any 
one  step,  and  the  holder  were  innocent.  [Cresswell,  J.  Can  you  dis- 
pense with  bona  fides  too,  as  part  of  the  description  of  the  custom  ?]  It 
is  by  no  means  clear  that  even  that  condition  is  essjsntial.  The  custom 
as  to  bank  notes  might  be  described  without  it.  All  that  is  meant,  is  that 
prim&  facie,  delivery  passes  the  right,  no  extrinsic  objection  being 
created. 

It  is  said  that  the  custom  is  not  shown  to  have  been  prevalent  at  the 
time  of  the  transaction.  That  objection  cannot  be  taken  after  verdict ; 
perhaps  it  could  not  b^  taken  on  general  demurrer.  And  the  plea  states 
the  transfer  to  have  been  made  ''  according  to  the  said  usage  and  custom." 
That  shows,  at  any  rate  after  verdict,  that  the  parties  were  merchants 
and  bankers,  and  that  the  transaction  took  place  in  London. 

*4201       *^^  ^^  ^^^^  ^^^^^  ^^  ^^  ^^^  ^^^^  ^^  express  terms,  that  Ladbroke  k 
Company  were  bonfi  fide  holders :  but  they  are  said  to  be  "  law- 
ful bearers  and  holders :"  that  could  not  have  been  affirmed  by  the  jury, 
except  upon  evidence  that  they  were  bon&  fide  holders.   * 

Crompton^  in  reply.  It  is  now  contended  that  the  plea  rests  on  the 
non-production  of  the  dividend  warrant.  That  non-production  is  not 
averred :  if  it  had  been,  the  plaintiff*  would  have  replied  that  the  defend- 
ants had  the  dividend  warrant  themselves.  The  plea,  in  fact,  relies  on 
the  title  of  Ladbroke  and  Company.  The  declaration  would  have  been 
faulty  if  it  had  complained  that  the  Bank  gave  no  dividend  warrant :  the 
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complaint  is  that,  being  bound  to  pay  in  some  way,  they  have  not  paid 
in  any  way.  The  statutes  respecting  dividend  warrants  prove  nothing ; 
the  warrants  are  merely  checks  by  one  oflScer  on  another.  Even  if  the 
warrant  were  lost,  the  bank  must  still  pay :  there  would  be  no  difficulty 
in  giving  a  satisfactory  voucher:  no  particular  voucher  is  required  by 
statute.  It  is  true  that,  where  a  negotiable  instrument  is  lost,  the  remedy 
at  law  is  suspended.  But  that  brings  the  question  to  the  point  whether 
this  warrant  be  a  negotiable  instrument.  It  is  impossible  to  construe 
this  as  a  plea  of  payment :  the  averment  is,  that  the  defendants  still  hold 
the  money  for  Ladbroke  &  Company.  No  answer  has  been  given  to  the 
argument  that  Wakefield  had  not  power  to  take  the  warrant  as  payment  : 
and,  to  the  authorities  before  cited  on  this  point,  may  be  added.  Story, 
Commentaries  on  the  Law  of  Agency,  s.  98,  p.  76  (London,  1839). 
The  revocation  of  the  authority  sufficiently  appears  by  the  allegation  that 
the  plaintiff  himself  demanded  payment.  The  course  of  proceeding 
might  be  stopped  at  any  time  •before  a  title  was  vested  elsewhere ;  r*Aoi 
Story,  Commentaries,  &c.,  s.  465,  p.  423  ;  s.  476,  p.  430.  The  '■ 
question,  therefore,  is  whether  on  this  record  there  appear  a  good  title 
elsewhere.  The  cases  cited  as  to  custom  are  inapplicable :  the  attempt  here 
is  to  give  to  a  written  inslyument  a  meaning  inconsistent  with  its  terms, 
which  cannot  be  done ;  Rutton  v.  Warren^  1  M.  &  W.  466 ;  S.  C.  Tyrwh. 
k  6.  646.  The  words  ^'  according  to  the  said  usage  and  custom"  are  no 
more  than  prsetextu  cujus :  they  could  not  have  been  traversed :  and  they 
are  consistent  with  a  transfer  at  York  by  parties  not  merchants  or  bankers. 

Cur.  adv,  vulU 

TiNDAL,  C.  J.,  in  this  vacation  (June  15th),  delivered  the  judgment 
of  the  Court. 

This  is  an  action  on  the  case  by  a  person  in  whose  name  certain  sums 
of  stock  were  standing  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  for  non-payment  of  the  dividends  due  upon  that  stock. 
The  declaration  in  the  two  first  counts,  sufficiently  shows  the  right  of  the 
plaintiff  to  recover  payment,  and  the  duty  of  the  defendants  to  pay  the 
dividends  on  the  two  sums  of  stock  to  which  those  counts  respectively 
relate,  and  their  breach  of  that  duty.  The  third  count  is  in  trover,  for 
dividend  warrants.  The  defendants  pleaded :  1.  Not  Guilty  to  the 
whole  declaration ;  2,  to  the  third  count,  that  the  plaintiff  was  not  pos- 
sessed of  the  warrants ;  and,  3  and  4,  special  pleas  of  justification  to 
the  first  and  second  counts,  not  substantially  differing,  except  in  so  far 
as  they  apply  to  the  first  and  second  counts  of  the  declaration  respec- 
tively. The  plaintiff  joined  issue  ou  the  first  and  second  •pleas,  r^Aqn 
and  replied  to  the  third  and  fourth,  after  admitting  the  letter  of  ^ 
attorney  to  Wakefield,  &c.,  that  the  defendants  committed  the  grievances 
of  their  own  wrong,  absque  residue  causae :  on  which  replications  issues 
were  joined.  The  jury  found  a  verdict  for  the  plaintiff  on  the  j)lea  of 
the  general  issue,  and  assessed  damages  on  the  first  and  second  counts ; 
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and  a  verdict  for  the  defendants  on  the  plea  of  *^  Not  possessed,"  and 
also  a  verdict  for  the  defendants  on  the  replications  to  the  two  special 
pleas.(a)  The  case  came  before,  the  Court  of  Queen's  Bench  upon  a 
motion  to  determine  whether,  upon  the  facts  proved  at  the  trial,  the 
verdict  should  be  entered  for  the  plaintiff  or  the  defendants  upon  the 
third  and  fourth  special  pleas ;  when  that  Court  directed  such  verdict  to 
be  entered  for  the  defendants,  and  gave  judgment  for  them. 

The  case  now  comes  before  us  upon  a  claim  by  the  plaintiff  to  have 
judgment  entered  for  him  rion  obstante  veredicto:  and  the  question  raised 
by  the  writ  of  error  is  whether  the  third  and  fourth  pleas  give  a  sufficient 
answer  to  the  declaration. 

Each  of  those  pleas,  in  effect,  states  that  the  plaintiff,  before  the 
dividends  became  due,  by  a  certain  deed  poll,  appointed  one  Francis 
Wakefield  his  attorney,  to  receive  and  give  feceiptg  for  all  divi- 
dends, due  or  to  become  due,  for  the  plaintiff's  stock,  and  to  do  all 
lawful  acts  for  effecting  the  premises;  that  Wakefield,  acting  under 
the  power  of  attorney,  required  the  defendants  to  pay  him  the  divi- 
dend ;  a])d  that  the  defendants,  at  his  request,  delivered  to  him,  and 
he  accepted  from  the  defendants,  in  payment  of  the  dividend,  a 
certain  draft  or  order,  in  writing  of  thtm,  the  said  defendants, 
♦42^1  ^^^^''^ssed  to  their  cashiers,  commonly  called  a  dividend  warrant, 
whereby  the  cashiers  were  directed  to  pay  to  the  plaintiff  the 
dividend  in  question  ;  and  that  the  said  Wakefield  did  then,  by  virtue  of 
the  power  of  attorney,  give  the  defendants  his  receipt  for  the  said  divi- 
dend. The  plea  then  states  that,  according  to  the  usage  and  custom  of 
bknkers  and  merchants,  used  and  approved  in  London  for  divers,  to  wit, 
sixty  years  now  last  past,  all  such  dividend  warrants  are,  by  the  said 
usajge  and  custom,  transferable  and  assignable  by  delivery  only,  and 
without  indorsement,  and  that  the  bonfi  fide  holder  of  every  such  divi- 
dend warrant  has  been  during  all  the  time  aforesaid,  and  still  is,  accord- 
ing to  such  usage  and  custom,  entitled  to  receive  payment  on  demand  of 
the  money  expressed  in  the  dividend  warrant.  The  plea  then  alleges 
that  Wakefield  transferred  the  dividend  warrant  to  Messrs.  Ladbroke  4 
Company,  then  carrying  on  the  business  of  bankers  in  London,  for 
valuable  considerations  then  moving  from  Messrs.  Ladbroke  &  Company 
to  the  said  Wakefield,  by  means  whereof,  and  according  to  the  said 
usage  and  custom,  Messrs.  Ladbroke  &  Company  became  entitled  to 
receive  from  the  defendants  the  sum  mentioned  in  the  warrant ;  and  that 
Messrs.  Ladbroke  k  Company,  whilst  they  were  the  lawful  holders 
thereof,  demanded  payment  of  the  money  mentioned  in  the  dividend 
warrant,  and  required  the  defendants  to  hold  the  same  for  their  use  and 
benefit :  wherefore  the  defendants  refused  payment,  as  in  the  declaration 
mentioned. 

The  Substance  of  the  defence  intended  to  be  set  up  by  these  pleas  is, 

[a  See  pp.  401,  408,  ante. 


9  Adolphus  &  Ellis.   N.  S.  423 

that  the  defendants,  having  under  the  authority  of  the  plaintiff  deli* 
yered  dividend  warrants  to  *Wakefield,  have  become  liable  to  pay   rt^AOA 
the  dividends  to  Messrs.  Ladbroke  &  Company,  and  consequently  ^ 
are  not  bound  to  pay  them  to  the  plaintiff.     And,  if,  the  pleas  showed 
that  the  defendants  had  incurred  such  a  liability,  they  would  amount  to 
tn  answer  to  the  counts  of  the  declaration  to  which  they  were  pleaded. 
But  we  are  of  opinion  that  the  pleas  do  not  show  any  such  liability.    The 
main  grounds,  on  which  it  was  contended  that  the  pleas  were  deficient, 
were,  that  the  power  of  attorney,  being  td  receive  payment,  did  not 
authorise  the  attorney  to  receive  payment  otherwise  than  in  money  or  in 
Bome  usual  manner :  and,  as  the  pleas  do  not  show  that  payment  by 
dividend  warrants  was  an  usual  manner  of  payment,  and  the  statutes 
which  recognise  the  making  of  dividend  warrants,  do  not  show  that  such 
payment  is  the  only  or  the  usual  mode  of  paying  dividends,  or  that  it  is 
an  Qsnal  mode  of  making  payments  generally,  it  appears  to  us  that  the 
plea  is  deficient  in  this  respect.     But  a  more  important  and  substantial 
objection  to  the  pleas  is,  that  they  do  not  show  that  the  defendants  have 
incurred  any  liability  to  pay  Messrs.  Ladbroke  &  Company,  or  any  otter 
person  than  the  plaintiff.     The  instruments  by  which  the  alleged  pay- 
ments were  made  are  described  as  drafts  or  orders,  whereby  the  defend- 
ants' cashiers  were  directed  to  pay  the  money  to  the  plaintiff.     It  is 
clear  that  such  an  instrument  will  not  by  the  general  law  give  any  right 
of  action  to  any  person  (other  than  the  plaintiff)  who  might  beccfme 
possessed  of  it :  and  it  was  not  contended,  in  the  argument  at  the  bar, 
that  such  right  of  action  existed  by  the  general  law.    But  it  was  insisted 
that  the  usage  and  custom  of  merchants  and  bankers,  stated  in  the  pleas, 
gave  such  a  right  of  action,  and  ^imposed  on  the  defendants  the   r#425 
liability  to  pay  the  dividends  to  Messrs.  Ladbroke  &  Company. 
But  we  are  of  opinion  that  the  usage  and  custom  stated  has  no  such 
operation.     It  is  not  necessary  to  inquire  what  the  effect  of  a  general 
immemorial  custom  in  a  particular  place  might  be,  as  this  usage  is  not 
so  pleaded,  but  is  described  as  an  usage  and  custom  of  bankers  and  mer- 
chants used  and  approved  of  for  divers,  to  wit,  sixty  years,  according'  to 
which  dividend  warrants  pass  by  delivery  without  indorsement,  and  the 
bon&  fide  holder  thereof  is  entitled  to  receive  the  amount  from  the 
defendants ;  which  is  rather  a  practice  of  trade  than  a  cuatom  properly 
60  called  ;  and  such  a  practice  cannot  alter  the  law,  by  which  such  an 
instrument  does  not  confer  any  right  of  action  on  an  assignee.     See  the 
case  of  Q-lyn  v.  Bakery  13  East,  509,  and  also  Mr.   Smith's  Leading 
Cases,  vol.  i.  p.  259,  in  which  the  law  on  this  subject  appears  to  us  t<* 
be  correctly  stated. 

It  by  no  means  follows  from  this  opinion  that  mercantile  usage,  or  the 
practice  of  particular  trades  or  places,  is  inoperative.  Such  usage  and 
practice  may  have,  and  often  has,  an  important  operation  between  parties 
who  contract  with  the  knowledge  of  its  existence  and  with  reference  to 
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it.  See  the  case  of  Stewart  v.  Aberdein^  4  M.  &  W.  211,  and  that  of 
Bartktt  V.  Pentland^  10  B.  &  Co.  760 :  in  the  first  of  which  a  practice 
of  brokers  and  underwriters  to  settle  losses  by  set-off  on  account  was 
held  binding  on  a  principal  who  knew  of,  and  acquiesced  in,  the  practice ; 
and  in  the  second  of  which  a  similar  practice  was  held  not  to  be  binding 
on  a  principal  who  was  not  shown  to  be  cognisant  of  and  to  have  assented 
to  it. 

*4.9fil  *^®  ^^^  pleas  appear  to  us  to  be  substantially  defective  in  the 
"^  essential  particular  ctf  not  showing^ the  defendants  to  have  incurred 
any  liability  to  Messrs.  Ladbroke  &  Company,  it  is  not  of  much  import- 
ance to  consider  the  minor  objections  that  were  taken  on  the  argument. 
It  seems,  however,  to  us  that,  even  supposing  the  usage  stated  to  be 
binding,  and  to  have  the  effect  of  making  the  defendants  liable  to  pay 
assignees  of  dividend  warrants  who  come  within  its  terms,  as  pleaded, 
the  pleas  are  defective  in  not  showing  that  the  case  in  question  comes 
within  the  usage.  That  usage  is  described  as  entitling  the  bon&  fide 
holder  to  payment :  but  Messrs.  Ladbroke  k  Company  are  not  averred 
to  be  bonS  fide  holders.  The  transfer  to  them  by  Wakefield  is  indeed 
stated  to  be  for  valuable  considerations  meving  from  them  to  him ;  but 
a  holder  for  valuable  consideration  is  not  necessarily  a  bon&  fide  holder; 
and  the  statement,  that  the  demand  by  Messrs.  Ladbroke  &  Company 
was  made  whilst  they  were  lawful  holders,  must  be  understood  to 
mean  tha^it  was  made  whilst  they  were  holders  in  the  manner  before 
described,  and  not  to  supply  the  want  of  averment  of  their  being  bonfi 
fide  holders.  It  is  therefore  quite  consistent  with  the  pleas  that  Messrs. 
Ladbroke  &  Company  were  not  bon&  fide  holders,  and  that  the  dividend 
warrants  are  not  outstanding,  but  in  the  hands  of  the  defendants 
themselves,  who  may  consequently  be  in  no  danger  of  being  called 
upon  by  any  future  holder,  even  if  a  bond  fide  holder  could  compel 
payment. 

For  these  reasons,  therefore,  we  are  of  opinion  that  the  judgment 
given  for  the  defendants  below,  so  far  as  relates  to  the  first  and  second 
coilnts,  must  be  reversed,  and  judgment  be  given  that  the  plaintiff  recover 
«d97l  ^^^  ^damages  found  on  those  counts,  non  obstante  veredicto;  but 
■^  that  the  said  judgment,  so  far  as  relates  to  the  last  count  of  the 
declaration,  must  be  affirmed. 

Judgment  reversed  as  to  the  issues  on  the  second  and  third  pleas: 
and  affirmed  as  to  the  rest. 


LEVY  V.   WEBB.     June  27. 

A  declaration  stated  that  "one  J.  C.  Pawie"  made  a  bill  of  exchange  directed  to  defendant, 
and  thereby  required  defendant  to  pay  "to  the  order  of  the  said  J.  C.  Pawle,"  Slc;  and 
defendant  "accepted  the  8%d  bill;"  and  "  the  said  J.  C.  Pawle*'  indorsed  it  to  plaiotiff; 
and  that  defendant  did  not  pay. 
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Bdi  bad  on  special  demurrer,  inasmuch  as,  since  stat.  3  &.  4  W.  4,  c.  42,  s.  12,  as  well  as  before, 
(he  full  names  of  the  parties  to  a  bill  must  be  given  ;  unless  they  are  stated  in  the  count  to  be 
described  there  as  in  the  bill. 

Assumpsit.  The  declaration  stated  that,  **  whereas  one  J.  C.  Pawle, 
on'*  23d  February  1846,  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  defendant,  and  thereby  required  the  defendant 
.  to  pay  to  the  order  of  the  said  J.  C.  Pawle  15Z.,  two  months  after 
date"  &c.,  '^  and  the  defendant  then  accepted  the  said  bill ;  and  the  said 
J.  C.  Pawle  then  indorsed  the  same  to  the  plaintiff;  and  the  defendant 
then  promised  the  plaintiff  to  pay  him  the  same  bill,  according  to  the 
tenor  and  effect  thereof,  and  of  the  said  acceptance  and  indorsement 
thereof:**  breach,  non-payment. 

Demurrer,  assigning   for  cause  that  the  declaration  contains  .many 

blanks  and  contractions  in  various  parts  thereof,  in  this,  that  it  is  stated 

in  the  said  declaration   that  one  J.  C.  Pawle  made  his  bill,  &c.,  and 

thereby  required  defendant  to  pay  to  the  order  of  the  said  J.  C.  Pawle 

the  amount,  &c.,  and  does  not  state  the  full  Christian  names  of  the 

drawer  of  the  bill,  but  only  designates  them  by  initials  or  contractions : 

and  also  for  that  the  Christian  names  of  the  said  person  should  have 

been  set  out  in  full  in  the  declaration,  and  not  *by  contractions  or   r+^oft 

initials  only ;  or  it  should  have  been  stated,  in  the  declaration, 

that  the  drawer  was  designated  by  initials  letters  only  in  the  bill :  and 

also  for  that  it  is  consistent  with  the  declaration  that  the  drainer  may  be 

described  in  the  bill  by  his  proper  and  full  Christian  names ;  and  also 

for  that  it  is  not  stated  in  the  declaration  that  the  Christian  names  of 

the  drawer  were  unknown  to  the  plaintiff:  and  also  for  that  it  should  have 

been  stated  in  the  declaration  that  a  certain  person,  designated  in  the 

said  bill  as  J.  C.  Pawle,  made  his  bill,  &c.,  and  requested  defendant  to 

pay  to  the  order  of  the  said  person  so  designated  in  the  bill  as  J.  C. 

Pawle:  and  also  for  that  the  declaration  goes  on  to  state  that  the  said 

J.  C.  Pawle  indorsed  the  said  bill  to  plaintiff,  whereas  it  should  have 

stated  that  the  said  person  so  designated  in  the  said  bill  as  J.  C.  Pawle 

indorsed  the  same  to  plaintiff:  And  also  for  that  it  is  a  rule  of  law  that 

no  initials  or  contractions  of  any  kind  whatsoever  should  be  used  in 

pleadings.    . 

Joinder  in  demurrer. 

The  demurrer  was  argudd  in  this  yacation.(a) 

Pearson,  for  the  defendant.  The  necessity  of  accuracy  as  to  Christian 
names  appears  from  6  Bac.  Abr.  208  (7th  ed.).  Fleets  and  Pleadings 
(B)  3,  and  Hutchinson  v.  Piper,  4  Taun.  810.  This  case  is  within  the 
¥iuthority  of  EsdaUey.  Maclean,  16  M.  &  W.  277,  where  it  was  held  that 
the  drawee  of  a  bill  ought  not,  in  a  declaration  on  the  bill,  to  be  described 
by  merely  the  initial  of  his  Christian  name,  unless  he  were  shown  to  bo 
so  described  in  the  bill  itself.     In  Stephen  on  Pleading,  p.  838  (5th  ed.), 

(a)  June  13tb.    Before  Lord  Dbniun,  C.  J.,  and  Pattesoit,  J. 
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mAoqi  ^^^  general  rale  *i8  laid  down  that  '*  the  pleadings  most  specify 
the  names  of  persons ;"  and,  at  p.  339,  he  sajs :  '*  the  rule  relates 
to  persons  not  parties  to  the  suit,  of  whom  mention  is  made  in  the 
pleading."  [Patteson,  J.,  referred  to  stat.  3  &  4  W.  4,  c.  42,  s.  12.] 
Eadaile  v.  Maclean  shows  that  this  enactment  protects  only  where  the 
party  is  averred  in  the  declaration  to  be  described  in  the  instrument  in  the 
particular  form.  Appelmans  v.  Blanche^  14  M.  &  W.  154,  is  to  the  same 
effect.  If  the  rule  were  not  strictly  observed,  two  judgments  might  be 
obtained  on  the  same  bill  by  describing  the  parties  by  initials  in  one 
declaration  and  by  the  full  name  in  the  other.  ^'  J.  G."  cannot  be  a  full 
Christian  name,  as  it  consists  merely  of  consonants. 

Archbold,  contr^  The  name  might  nevertheless  be  pronounced.  In 
Braithwaite  v.  Harrison^  1  Dowl.  k  L.  214,  the  declaration  stated  that 
^'one  J.  Bankes  made  his  bill:"  this  was  specially  demurred  to;  but 
WiQHTMAN,  J.,  set  aside  the  demurrer  as  frivolous,  saying  "  the  decla- 
ration must  be  taken  to  mean,  that  '  J.  Bankes*  is  so  described  in  the 
bill."  Here,  as  appears  on  the  record,  the  defendant  has  accepted  the 
bill :  he  cannot  now  object  to  the  description  :  and,  if  the  description  in 
the  bill  be  not  "J.  C.  Pawle,"  there  would  be  a  variance;  so  that,  on 
this  record,  it  must  be  assumed  that  the  description  is  such.  In  Usdaile 
V.  Maclean  there  was  no  decision  on  this  point :  the  plaintiff  had  leave 
to  amend  by  striking  out  the  count  in  which  the  initial  appeared,  and 
had  judgment  on  the  other  counts.     In  Lindsay  v.  WellSy  3  New  Ca. 


*430] 


277,  the  plaintiff  was  described  in  the  declaration  *as  "  Henry  H. 


Lindsay ;"  and  the  Court  of  Common  Pleas  refused  to  set  aside 
the  declaration  as  irregular.  Stat.  3  &  4  W.  4,  c.  42,  s.  12,  is  quite 
general  in  its  terms. 

Pearsonj  in  reply.  The  objection  in  Lindmy  v.  Wdh  was  not  to  the 
description  of  an  instrument.  The  record  here  does  not  show  that  the 
bill,  as  accepted  by  the  defendant,  contains  the  description  objected  to : 
there  is  therefore  no  estoppel.  In  Ceal  v.  Cochburnj  6  M.  &  G.  724,  a 
distringas  was  moved  for  on  an  affidavit  describing  the  defendant  as  '^H. 
D.  Cockburn;"  and,  it  not  appearing  that  the  action  was  brought  on  a 
bill  of  exchange  in  which  the  defendant  was  so  described,  the  Court 
required  the  defect  to  be  supplied.  Cur.  adv.  vtdt 

Lord  Denman,  C.  J.,  on  this  day,  delivered  judgment  in  the  above 
case,(a)  and  also  on  a  similar  point  in  the  next  case,  Gatty  v.  Fiddj  aa 
after  stated  ;  p.  442. 

(a)  See  aloo  Smith  v.  Ball,  ante,  p.  361. 


*481]  •GATTY  i;.  FIELD  and  Others.     June  27. 

Before  the  running  of  fi  horse-race,  several  persons,  by  agreement,  Bubacribed  info  the  band* 
of  a  secretary,  and  deposited  with  a  treasurer,  15«.  each  ;  the  names  of  the  subscribers  were 
:hen  written  respectively  on  cards ;  and  the  names  of  the  horses  intended  to  run  were  written 
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in  like  manner  on  other  cards ;  each  set  of  cards  was  then  placed  in  a  box,  and  the  cards 
drawn  out  alternately  aa  chance  directed:  each  subscriber  was  considered  as  holding  that 
name  of  a  horse  which  came  out  next  before  the  drawing  of  his  own  name  :  and  the  holders 
became  entitled  to  prizes,  varying  from  242.  downwards,  aa  the  horses  whose  names  they 
held  came  in  first,  second,  Jtc,  in  the  race. 

Hdd,  in  a  case  arising  before  stat.  8  6l9  Vict.  c.  109,  an  illegal  game.    And  quart,  whether 
it  would  have  been  affected  by  seel.  18  of  that  act. 

Per  Lord  Deitman,  C.  J.  If  it  be  pleaded,  to  an  action  for  money  had  and  received,  that  the 
money  wos  staked  on  an  illegal  game,  the  plaintiflf  must  show  in  answer  that  he  demanded 
back  the  stake  before  it  was  paid  over ;  the  mere  bringing  an  action  before  payment  over  not 
being  a  sufficient  demand. 
It  is  ground  of  special  demurrer,  that  the  Christian  names  of  persons  are  omitted,  and  initials, 
or  *'  Mr.,"  substituted  if  such  omission  or  substitution  occurs,  not  in  describing  a  written 
instrument,  but  in  stating  a  transaction  between  the  parties,  on  which  the  action  turns. 
Htld,  therefore,  that  a  plea  setting  forth  the  terms  of  the  above  illegal  game  was  specially 
demurrable,  becauae  the  treasurer  and  secretary  were  named,  only  aa  "  Mr.  Richards"  and 
•'  iMr.  Selway." 

Debt  for  24/.  received  by  defendants  to  the  use  of  plaintiff,  and  24Z. 
found  due  from  them  to  plaintiff  on  an  account  stated. 

Plea  3  (dated  5th  August,  1845).     That  the  account  was  stated  of 
and  concerning  the  sum  of  money  and  causes  of  action  in  the  1st  count 
alleged,  and  not  of  or  concerning  any  other  matter,  cause  or  thing  what- 
soever.    And  that  heretofore,  and  before  the  having  or  receiving  by 
defendants  of  the  money  in  the  Ist  count  mentioned,  and  before  the  said 
statement  of  the  account,  and  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  a  certain  race,  to  wit,  a  horse-race,  to  wit,  called 
The  Derby  Stakes,  in  which  divers,  to  wit,  140,  horses  were  proposed  to 
run,  was,  about,  to  wit,  the  29th  May,  1845,  to  be  run,  to  wit,  on  a  cer- 
tain course  called  Epsom  Downs  in  the  county  of  Surrey :    And  that 
heretofore,  and  before  the  having  or  receiving,  &c.,  and  before  the  said 
statement,  Ac,  and  before  the  accruing,  &c.,  to  wit,  on  23d •September, 
1844,  a  certain  illegal  game  ^called  a  lottery,  not  authorized  by  r^t^Aoo 
law  or  act  of  parliament,  was,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  and  then  in  force,  by  certain  persons,  to 
wit,  the  defendants,  set  up,  kept  open  and  exposed  to  be  played  and 
drawn  at  by  lot  at  and  in  a  certain  public  house  and  inn  called,  &c., 
situate,  &c.,  under  and  subject  to  the  following  (amongst  other)  terms, 
rales  and  regulations,  that  is  to  say :  That  the  adventurers  or  subscribers 
to  the  said  game  should  consist  of  seventy  members,  each  member  to  be 
entitled  to  two  horses,  and  that  each  member  should  pay  lir.  on  entering 
his  name,  and  la,  on  every  Buceeding  meeting  night  of  the  club,  until  the 
n-hole  subscription  of  15s.  should  be  paid,  the  last  of  which  meeting  nights 
for  receiving  subscriptions  should  be  on  Monday,  21st  January,  1845, 
when  all   subscriptions  were  to  be  paid  up :  That  "  Mr.  Richards,"  or 
the  landlord  for  the  time  being  of  the  said  public  house  or  inn,  should 
he  the  treasurer,  and  "Mr.  Selway"  the  secretary,  who  should  receive 
the  said  subscriptions:  That  the  whole  amount  of  the  said  subscriptions 
stiiould  be   paid  into  a  savings'  bank,  as  taken  monthly,  in  the  joint 
names  of  the  treasurer,  secretary  and  any  two  of  the  subscribers,  as 
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the  said  club  might  choose  to  appoint,  and  the  interest  money  (if  any) 
allowed  to  be  added  to  the  second  and  third  prize,  there  to  remain  until 
the  Monday  next  after  the  race,  when  the  same  should  be  taken  out  and 
paid  over  to  the  respective  parties  entitled  to  the  same :  That,  before  the 
running  of  the  said  race,  the  name  of  each  of  the  horses  entered  for  the 
running  thereof  should  be  put  on  a  several  and  Separate  card,  making 
toother,  to  wit,  the  number  aforesaid,  and  that  all  those  cards  should 
afterwards  be  placed  in  a  box  and  mixed  up  together  therein  in  one 
mAoo-}   ^general  mass,  and  that  the  name  of  each  one  of  the  said  several 
■^   persons  respectively,  who  had  become  adventurers  in  and  subscri- 
bers to  the  same,  should  be  put  on  a  several  and  separate  car^,  makfiig 
together  the  number  aforesaid  ;'and  that  all  those  cards  should  also,  before 
the  running  of  the  said  race,  be  placed 'in  another  box,  and  be  mixed  up 
therein  in  one  general  mass,  and  that,  before  the  running  of  the  said  race, 
two  disinterested  persons  should  draw  the  said  cards  out  of  the  said  boxes 
in  the  following  manner,  (that  is  to  say)  that  one  of  those  said  two  per- 
sons should,  openly  and  as  chance  should  direct,  first  draw  out  of  the 
said  box  containing  the  cards  with  the  names  of  the  said  horses  so  put 
thereon  one  of  those  cards,  and  that  the  said  other  of  the  said  two  disinte- 
rested persons  should  openly  and  as  chance  should  direct  then  draw  out  of 
the  said  other  box  containing  the  cards  with  the  names  of  the  said  adven- 
turers and  subscribers  put  thereon  one  of  those  cards ;  and  that  the  said 
two  disinterested  persons  should  continue  drawing  in  that  manmer  alter- 
nately, openly  and  as  chance  should  direct,  out  of  the  said  boxes,  the 
whole  of  the  said  cards :  and  that  the  said  person  whose  name  was  on 
the  card,  d|awn  out  of  the  said  box  containing  the  cards  with  the  names 
of  the  said  adventurers  and  subscribers,  immediately  succeeding  the  draw- 
ing of  the  said  card,  out  of  the  said  box  containing  the  cards  with  the 
names  of  the  said  horses  so  put  thereon  as  aforesaid,  on  which  card  was  put 
the  name  of  the  said  horse  that  on  the  running  of  the  said  race  should  be 
placed  as  the  winner  thereof  by  the  person  who  should  be  the  judge  of  the 
said  race,  should  be  entitled  to  receive  from  and  be  paid  out  of  the  said 
mAOAri  subscriptions  the  sum  of  24/.    That,  in  the  like  manner,  *the holder 
of  the  card  containing  the  name  of  the  horse  who  should  be  placed 
as  aforesaid  as  second  in  the  said  race  should  be  entitled  to  receive  in 
like  manner  the  sum  of  9/. ;  and  that  in  like  manner,  &c.  (the  holder  of 
the  card  containing  the  name  of  the  horse  placed  third,  to  be  entitled  to 
4/.).     And  that  the  holders  of  cards  containing  the  names  of  the  said 
horses  which  should  start  in  the  said  race,  except  the  first,  second  and 
third,  should  be  entitled  as  aforesaid  to  the  sum  of  10/. :  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

Averment  that  the  said  illegal  game  having  been  so  set  up,  kept  open, 
&c.,  in  manner  aforesaid,  the  plaintiff*,  the  defendants,  and  divers,  to  wit 
sixty  other  persons,  afterwards,  to  wit,  on,  &c.,  and  on  divers  other  days 
and  times  afterwards  and  before  the  drawing  of  the  said  game  as  herein- 
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after  mentioned,  according  to  the  said  terms,  rules  and  regulations, 
became  and  were  respectively  adventurers  in  and  subscribers  to  the  said 
game  to  the  amount  of  the  said  sum  of  158.  each :  and  they  then  as  such 
adventurers  and  subscribers,  contributed  and  paid  the  said  sum  each ; 
and  the  amount  of  the  said  sums,  so  contributed  and  paid  by  them  as 
aforesaid,  came  altogether  to  a  large  sum,  to  wit,  48Z.  15«. ;  and  the  same 
were  on  the  said  days  and  times  paid  to  and  received  by  the  said  '*  Mr. 
Selway,'*  so  being  secretary  as  aforesaid,  and  the  said  defendants,  which 
is  the  acknowledged  receipt  of  the  said  sums  of  money  in  the  said  first 
count  mentioned.  And  that,  after  the  setting  up  of  the  said  illegal  game, 
alld  before  the  said  drawing,  to  wit,  on,  &c.  (the  plea  then  stated  an  agree- 
ment, between  plaintiff,  defendants  and  the  other  adventurers,  that  the 
terms  and  rules  should  be  varied  by  reducing  the  number  of  •the  r#4Qc 
adventurers  to  sixty-five :  and  that  the  drawing  for  the  race  should 
be  postponed  till  10th  March,  1845). 

.    The  plea  then  stated  that,  afterwards,  and  before  the  running  of  the 
said  race,  to  wit,  on,  &c.,  and  in  pursuance  of  the  said  terms,  rules,  &c., 
and  in*  furtherance  of  the  said  illegal  game,  the  name  of  each  one  of  the 
said  horses  entered  for  the  running  of  the  said  race,  and  the  names  of 
each  of  the  said  adventurers  or  subscribers,  were  put,  placed,  mixed  up 
together,  and  drawn,  and  two  disinterested  persons,  whose  names  are  to 
the  defendants  unknown,  were  duly  apnointed  in  all  respects  according 
to  the  terms,  &c.,  aforesaid:  And  that,  upon  that  occasion,  one  of  the 
said  two  disinterested  persons  drew,  openly  and  as  chance  directed,  and 
out  of  the  said  box  containing  the  said  cards  with  the  names  of  the  said 
horses  thereon,  according  to  the  said  terms,  &c.,  a  card  with  the  name 
of  a  horse  thereon,  to  wit,  a  horse  called  Merry  Monarch,  which  had 
been  and  was  proposed  and  entered  to,  and  did,  run  the  said  race ;  and 
then,  immediately  succeeding  the  said  drawing,  the  said  disinterested 
persons  drew  out  of  the  said  other  box  containing  the  cards  with  the 
names  of  the  plaintiff  and  the  said  other  adventurers,  &c.,  according  to 
the  said  terms,  &c.,  a  card  with   the  name  of  the  plaintiff  thereon : 
contrary  to  the  form  of  the  statute  in  such  case,  &c.     And  that  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  said 
29th  May,  1845,  the  aforesaid  race  was  run,  and  the  said  horse  called 
Merry  Monarch,  whose  name  was  put  on  the  said  card  so  drawn  as 
aforesaid,  was,  in   the  running  of  the  said  race,  placed  by  a  certain 
person,  "to  wit,  one  Mr;  Clark,"  then  being  the  judge  in  that  behalf  of 
the  said   race   duly  appointed,  as   the   winner   thereof:   whereby  the 
plaintiff,  •according  to  the  said  terms  and  regulations  of  the  said   rmAf^a 
illegal  game,  became  and  was  entitled  to  receive  from  and  out  of 
the  said  subscriptions  the  said  sum  of  241:  Which  is  the  said  sum  of 
money  in  the  said  first  count  mentioned,  and  not  other  or  different,  and 
which  said  sum  consists  exclusively  of  portions,  and  is  parcel,  of  the 
said  subscriptions  so  paid  and  received  as  aforesaid.     Verification. 
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Demurrer,  assigning  for  causes :  That  the  said  last  plea  does  not  set 
forth  or  show  any  illegal  game  or  lottery ;  and  the  supposed  game  and 
supposed  lottery  in  the  said  last  plea  mentioned  is  legal  and  not  contrary 
to  any  statute :  And  also  for  that  the  said  last  plea,  although  pleaded  to 
the  whole  declaration,  does  not  confess  that  the  defendants  were  indebted 
to  the  plaintiff  in  24Z.  for  money  found  to  be  due  upon  an  account  stated, 
but  argumentatively  denies  the  same;  and  the  said  last  plea  gives  the 
plaintiff  no  colour  to  maintain  his  action  upon  the  said  account  stated, 
and,  as  to  that* count,  amounts  to  the  General  issue:  And  also  for  that 
the  said  last  plea  is  uncertain  in  that  it  does  not  set  out  the  Christian 
or  first  names  of  the  said  Mr.  Selway,  or  Mr.  Richards,  or  Mr.  Clark,  «r 
aver  that  such  Christian  or  first  names  were  or  are  unknown  to  the 
defendants ;  and  is  further  uncertain  in  not  stating  the  names  of  the 
adventurers  therein  mentioned,  or  of  the  two  disinterested  persons  therein 
mentioned;  and,  although  it  is  stated  that  the  names  of  the  said  two 
disinterested  persons  are  unknown  to  the  defendants,  it  does  not  appear 
that  their  names  are  unknown  to  each  of  the  defendants,  and  it  is 
consistent  with  the  averments  in  the  said  plea  that  the  names  of  the 
said  two  disinterested  persons  are   known  to  one  of  the  defendants: 


*. 
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And  also  for  that  it  appears  *by  the  said  last  plea   that  the 


defendants  did  receive  to  plaintiff's  use  the  sum  of  15«.  contri- 
buted and  paid  by  him  as  in  the  said  plea  admitted,  and  that  they  are 
liable  to  repay  the  same  to  the  plaintiff ;  and  the  said  plea,  being  bad 
in  part,  is  bad  altogether.     Joinder. 

The  demurrer  was  argued  last  Easter  term. (a) 

PearBon  for  the  plaintiff.  It  cannot  be  contended,  after  the  decision 
in  AUport  v.  Nutty  1  Com.  B.  974,(6)  that  the  species  of  lottery  described 
in  the  plea  is  legal.((?)  But  the  declaration  here  is  unanswered  as  to  lot. 
of  the  amount  claimed.  That  sum,  being  the  deposit  made  by  the  plain- 
tiff as  a  contributor  to  the  lottery,  is  not  alleged  to  have  beeti  paid  over ; 
and  he  is  therefore  entitled  to  recover  it ;  Hastelow  v.  Jackson^  8  B.  4 
C.  221,(d)  ffodson  v.  TerriU,  1  Cr.  &  M.  797 ;  S.  C.  3  Tyrwh.  929.  The 
action,  here,  is  notice  to  the  defendants  not  to  pay  over  the  deposit ;  and, 
after  notice,  that  payment  would  be  wrongful.  The  plea  (which  was 
held  good)  in  AUport  v.  Nutt  excluded  the  deposit  money  from  the  sum 
claimed.  Further,  the  plea  either  amounts  to  a  general  issue  pleaded  to 
the  account  stated,  or  is  bad  for  duplicity,  being  an  attempted  answer 
both  as  to  the  24/.  claimed  in  the  first  count  and  the  24/.  claimed  in  the 
second  count.     It  is  true  that  the  plea  professes  to  identify  the  ''  sum 

(a)  May  1st.    Before  Lord  Denman.  C.  J.,  Patteson,  Williams  and  Wightman,  Js. 

(6)  See  Jonea  v.  Carter,  8  Q.  B.  134. 

(d  Feanon,  however,  suggested  that  that  decision  was  previotis  to  stat.  8  &.  9  Vict.  e.  109. 
0.  18. ;  but  Hugh  Hill,  contra  (denying  that  the  clause  applied  to  this  kind  of  transaction),  ob 
served  that  the  present  plea  was  pleaded  before  8th  August,  1845,  when  the  act  received  the 
royal  assent. 

(<i)  See  Mearing  v.  HeUrngB,  14  M.  &  W.  711. 
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of  money  and  causes  of  action"  in  the  first  *count  with  those  in   r#  iqq 
the  second;  and  a  simili^  form  was  sanctioned  bj  the  <^oart  in 
Mee  V.  Tomlinsonj  4  A.  &  E.  262.     But  the  plea  there  differed  in  some 
iegree  from  this,  averring  that  the  sums  mentioned  in  the  respective 
counts  were  "one  and  the  same  debt."     [Wightman,  J.    No  other  con- 
straction  can  be  put  upon  the  words  here,  "  the  sum  of  money  and  causes 
of  action  in  the  first  count  alleged."]     Mee  v.  TomlinsorC  has,  on  one 
point  at  least,  been  overruled.(a)    The  objection  of  duplicity  here  is  sup- 
ported by  Rawlinson  v.  Shandy  5  M.  &  W.  468,  and  is  sfggested  and 
enforced  in  a  note,  by  the  reporters,  to  Foot  v.  Baker,  5  Man.  &  G.  335, 
not;^  (i).     The  illegality  might  have  been  pleaded  to  the  first  count,  and 
Nnnquam  indebitatus  to  the  second.     JEicke  v.  Nokea,  1  M.  &.Rob.  359, 
shows  that  this  course  would  have  been  effectual,  as  to  the  account 
stated.     If  it  had  appeared  in  evidence  that  there  was  but  a  single  cause 
of  action,  the  Court  would  have  taken  notice  that  the  supposed  account- 
ing could  have  had  reference  only  to  the  matters  in  the  first  count,  and 
therefore  that,*  on  the  account  stated,  no  claim  could  arise.     Early  v. 
Bowmauy  1  B.  &  Ad.  889  (on  the  effect  of  payment  into  Court  on  the 
account  stated),  is  ar^  analogous  case.     It  was  indeed,  said,  in  Arthur  v. 
Dartch,  9  Jurist,  118,  Exch.  Hil.  T.  1845,  with  reference  to  proceedings 
at  nisi  prius,  that  '^  prim&  facie,  where  there  is  proof  of  an  account 
stated,  the  plaintiff  is  entitled  to  recover ;  and  if  any  items  of  the  account 
are  impeachable,"  ^Mt  is  for  the  defendant  to  show  that."     But  this 
dictum,  if  it  bears  on  the  present  question,  is  not  reconcileable  with  the 
rule  apparently  laid  down  by  other  cases. 

^Further,  it  is  a  fatal  defect,  on  special  demurrer,  that  the  r^^qq 
treasurer,  the  secretary  and  the  judge  of  the  race  are  not  de-  ^ 
scribed  by  their  Christian  names,  but  only  as  Mr.  Richards,  Mr.  Selway 
and  Mr.  Clark  ;  nor  is  the  want  of  Christian  names  excused  by  any  aver- 
ment. Applemans  v.  Blanche^  14  M.  &  W.  154,  and  Esdaile  v.  Maclean, 
15  M.  k  W.  277,  are  in  point.  [Lord  Denman,  C.  J.  In  Applemans 
V.  Blanche^  there  was  a  blank  before  the  name :  if  there  is  anything 
that  you  can  make  a  sound  of,  the  case  may  be  different.]  The  aver- 
ment, in  excuse  for  not  naming  the  two  disintetested  persons,  that  their 
"  names  are  to  the  defendants  unknown,**  does  not  expressly  show  that 
both  names  are  unknown  to  both  defendants. ' 

Hugh  Sill  contrd.  As  to  the  illegality,  Allport  v.  Nuttj  1  Com.  B. 
974,  is  decisive.  As  to  the  15«.  deposit:  the  plea  is  pleaded  as  to  a  claim 
of  the  whole  24/.  stake :  and  correctly,  on  that  supposition.  If  the 
plaintiff  meant  to  allege  that  he  proceeded  only  for  his  deposit,  he  ought 
to  have  shown  that  he  claimed  that  only,  and  that  he  had  demanded  it 
back  before  any  payment  over,  as  was  proved  to  have  been  done  in 
Bastelow  v.  Jaeksony  8  B.  &  C.  221,  and  Hodson  v.  Terrill,  1  Cro.  &  M.. 
797 ;  S.  C.  3  Tyrwh.  929.    According  to  his  view  of  the  case,  he  should 

(a)  See  BrigU  ▼.  Beard,  4  Q.  B.  S32»  836,  837. 
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have  new  assigned.  By  demurring,  he  admits  that  he  is  proceeding  for 
the  whole  stake.  The  objection  of  uncertainty  or  duplicity,  founded  on 
the  commencement  of  the  plea,  might  have  been  taken,  if  valid,  in 
•4401   ^^^P^^  ^'  ^^^7  ^^^  "^^  not.     *Rawli8on  v.  Shandy  6  M.  &  W. 

468,  decides  nothing  applicable  to  the  present  plea.  In  Eiche  v. 
NokeBy  1  M.  &  Rob.  359,  the  action  must  have  been  brought  before  the 
New  Rules,  which  require  that  the  nondelivery  of  an  attorney's  bill 
should  be  specially  pleaded  :(a)  in  a  case  governed  by  those  Rules  no 
inference  can  be  drawn  from  it.  As  to  the  names ;  it  is  sufficient  to 
answer  that  the  word  "  Mr."  might  possibly  be  a  Christian  name:  the 
Court  will  not  judicially  affirm  the  contrary.  In  Scott  v.  Soans^  3  East, 
111,  the  Court  would  not  intend  that  "  Jonathan  otherwise  John"  was 
not  all  one  Christian  name.  And  in  Walker  v.  Parkins^  2  Dowl.  k  L. 
982,  where  a  writ  of  summons  "  at  the  suit  of  Henry  Walker  &  Co." 
was  indorsed  "the  j^/ainfi^ claims,"  Coleridge,  J.,  in  the  Bail  Court, 
held  that  Walker  &  Co.  did  not  necessarily  mean  several  persons,  and 
might  even  be  the  name  of  one ;  and  be  rescinded  an  ofder  for  setting 
the  writ  of  summons  aside. 

Pearson,  in  reply.  If  the  deposit  was  a  debt,  tjiere  was  no  need  of 
any  other  demand  than  the  bringing  of  the  action.  [Lord  Denman,  C. 
J.  If  you  do  not  demand  back  the  deposit,  you  permit  the  stakeholder 
to  dispose  of  it.  Both  parties  were  engaged  in  an  illegal  transaction ; 
and  the  plaintiff  should  have  done  some  act  to  put  an  end  to  it.]  No 
pleading  in  the  nature  of  a  new  assignment  was  necessary.  The  plea 
itself  shows  that  the  plaintiff  had  deposited  15^.  which  he  is  entitled  to 
recover  as  had  and  received  to  his  use.  As  to  the  Christian  names, 
the  case  must  be  tried  by  common  sense ;  and  it  is  impossible  to 
suppose  that  the  two  lettters  "  Mr.",  which  cannot  be  pronounced  as 
*4.4n  **  ^ord,  are  a  Christian  name.    [Lord  Denman,  C.  J.    Is  there 

any  authority  for  saying,-  generally,  that,  when  third  persons  are 
named  in  pleading,  it  is  necessary  to  ascertain  their  Christian  names?] 
The  name  "  W.  Watson,"  in  Esdaile  v.  Maclean,  15  M.  &  W.  277,  was 
that  of  a  third  person.  Stat.  3  &  4  W.  4,  c.  42,  s.  12,  enacts  that  "in  all 
actions  upon  bills  of  exchange  or  promissory  notes,  or  other  written 
instruments,  any  of  the  parties  to  which  are  designated  by  the'  initial 
letter  or  letters  or  some  contraction  of  the  Christian  or  first  name  or 
names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  and  in  the 
process  or  declaration  to  designate  such  persons  by  the  same  initial  letter 
or  letters  or  contraction,"  &c.,"  instead  of  stating  the  Christian  or  first 
name  or  names  in  full."  Even  in  that  specified  case,  it  must  appenr 
that  the  name,  whosesoever  it  be,  is  designated  by  a  contraction  or  initial 
on  the  instrument  itself.  [Lord  Denman,  C.  J.  The  cases  which  have 
been  mentioned  seem  to  show  that  it  is  not  enough  to  do  what  the  act 
points  out.]     The  liberty  there  given  is  conditional.     If  the  condition  be 

a)  Lantv.  Glenny,  7  A.  &  K.  63. 
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not  pDrsned,  the  general  rule  must  apply,  that  "  Regularly  by  the  com- 
mon law  every  natural  man,  having  no  name  of  dignity,  ought  to  be 
named  in  all  originals,  and  other  suits  by  his  Christian  name  and  sur- 
name ;  2  Inst.  666,  Tomlin  v.  Preston^  1  Chitt.  Rep.  397,  and v. 

8mw^  1  Chitt.  Rep.  398,(a)  likewise  show  the  degree  of  strictness  re- 
quired in  stating  first  names. 

Lord  Dbnman,  C.  J.  It  would  appear  that  the  statute,  in  order  to 
remove  possible  objections,  has  created  •a  necessity  for  a  great  r^AAO 
deal  of  averment  otherwise  superfluous.  If  the  argument  is 
correct,  the  enactment  seems  rather  to  aggravate  inconvenience.  I  am  not 
satisfied  that  there  is  authority  for  saying  that  to  describe  parties  by  the 
name  under  which  they  have  chosen  to  describe  themselves  is  not  suflS- 
cient  as  between  them.  But  we  will  refer  to  the  Court  of  Exchequer  on 
this  point.  On  the  general  question  of  illegality,  we  are  bound  by  the 
decision  in  Allport  v.  Nutt^  1  Com.  B.  974. 

Patteson,  Williams  and  Wightman,  Js.,  concurred.    * 

On  the  point  as  to  names.  Cur  adv.  vtUt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court  in 
Levy  V.  WM,  antd,  p.  427,  and  the  above  case. 

The  question  reserved  for  consideration  in  the  first  of  these  cases  turned 
upon  the  insertion  of  initials  only,  instead  of  the  full  Christian  names ; 
in  the  second,  on  the  omission  of  Christian  names  and  substitution  of 
"  Mr.  "  And  we  are  of  opinion  that,  when  such  omission  or  substitution 
is  made,  not  in  the  description  of  some  written  instrument,  but  in  the 
statement  of  a  transaction  be^tween  the  parties,  on  which  the  action 
turns,  it  is  good  ground  of  special  demurrer.  We  must  presume  that 
every  person  has  a  Christian  name :  and  it  ought  to  be  stated,  or  reason 
assigned  for  the  omission.  The  plaintiff  therefore  is  entitled  to  judg- 
ment ;  but  we  think  the  defendants  should  have  leave  to  amend. 

Leave  to  amend  granted. 

^ff<  Note  (a).    The  objection  there  was,  that  the  defendaDt  was  named  in  process  as  "  Mr. 
Snow." 


•In  the  Matter  of  an  Act,  &c.,  (7  &  8  Victoria,  c.  ciii.,  r#44Q 
local  and  personal  public), 

Between  JUBB  and  the  DOCK  COMPANY  at  KINGSTON  UPON 

HULL. 

The  Hull  Dock  Company's  act  (7  &  8  Vict.  c.  ciii.),  giving  them  power  to  take  certain  lands, 
provided  for  the  payment  of  purchase- money,  and  enabled  the  owners  of  lands,  or  interests 
therein,  to  accept  compensation  for  any  damage  by  them  sustained  by  reason  of  the  severing 
of  0ach  lands,  or  otherwise  owing  to  the  exercise  of  the  powers  of  that  act.  Similar  lan- 
guage as  to  compensatioi.  was  used  in  other  clauses.  In  default  of  agreement  between  the 
company  and  landowners,  the  purchase-money  and  compensation  were  to  be  assessed  by  a 
jury,  who,  by  sect!  1 17,  were  to  deliver  their  verdict  for  the  sum  to  be  paid  for  purchase,  and 
also  the  sum  to  be  paid  for  the  injury  done  to  the  lands  of  any  such  party  by  the  severanct 
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of  such  lands  from  those  required  hy  the  company,  and  aho  the  »um  to  he  paid  hy  way  -f 
campenMation  for  the  damage  occasioned  to  any  such  landa  by  the  execution  of  the  works,  whether 
for  damage  sustained  before  the  time  of  the  inquiry,  or  for  t\irure  damage,  either  temporary 
or  permanent,  or  for  any  recurring  damage,  &c. ;  and  the  sums  to  be  paid  for  the  injury  done 
by  any  such  severance  as  aforesaid,  or  hy  way  of  compentation  for  any  tuck  damage  at  afore- 
taidf  were  in  every  case  to  be  assessed  separately  from  the  value  of  the  lands,  &>c.,  or  t)ie 
sum  to  be  paid  for  the  purchase  thereof,  Slc. 

Hddy  that  the  words  of  sect.  117  were  large  enough  to  include  compensation  to  a  landowner, 
parting  with  his  premises,  for  loss  which  he  would  sustain  by  having  to  give  up  his  business 
as  a  brewer  until  he  could  obtain  other  suitable  premises  for  carrying  it  on.  And  that  a  ver> 
diet  awarding,  first,  a  sum  for  purchase-money,  and,  secondly,  a  further  sum  as  compensa- 
tion for  such  loss,  was  warranted  by  the  act. 

Semble,  that,  if  the  latter  part  of  tho  finding  had  been  void  for  want  of  jurisdiction,  the  inquiai- 
tion  might  have  been  removed  by  certiorari,  though  the  act  contained  a  clause  taking  away 
certiorari,  and  the  verdict,  as  to  the  award  of  purchase-money,  was  good. 

A  RULE  nisi  was  obtained  in  last  Easter  term  for  a  certiorari  to  the 
clerk  of  the  peace  for  the  county  of  the  town  of  Kingston  upon  Hull  to 
bring  into  this  Court  the  verdict  and  judgment  after  mentioned,  for  the 
purpose  of  their  being  quashed.  The  following  facts  appeared  by  affi- 
davits for  and  against  the  rule. 

The  Dock  Company,  under  the  authority  of  the  above-mentioned 
*4441  *c*>(^)  g*ve  notice  to  William  Jubb  *that  they  required  to  pur- 
chase and  take,  for  the  purposes  of  the  act,  a  brewhouse,  yard 

(a)  Stat.  7  &  8  Vict.  c.  ciii.,  local  and  personal,  public,  **  for  making  new  docks,  and  other 
works  connected  therewith,  in  addition  to  the  present  docks  at  Kingston  upon  Hull ;  and  for 
amending  the  acts  relating  to  such  last-mentioned  docks,"  enacts  as  follows: 

Sect.  83  enacts:  That  the  owners  of  such  lands  or  of  such  estate  or  interest  therein  as  are 
before  mentioned,  and  all  parties  by  the  act  enabled  to  convey,  &c.,  "  may  agree  to  accept, 
and*'  isubject  to  certain  restrictions)  *'  may  accept  satisfaction  for  the  value  of  such  lands,  or 
any  interest  therein  to  which  sueh  party  shall  be  entitled ;  and  in  addition  to  compensation  for 
the  value  of  such  lands,  or  of  the  interest  therein,  to  be  so  conveyed,  such  parties  shall  be  enti- 
tled to,  and  may  in  like  manner  accept  compensation  for  any  damage  by  them  sustained,  by 
reason  of  the  severing  or  dividing  of  such  lands  or  otherwise,  owing  to  the  exercise  of  the  pow- 
ers of  this  act." 

Sect.  100.  "  That  the  company  shall  not,  except  by  consent  of  the  owners  and  occupien*, 
enter  upon  any  lands  which  shall  be  required  to  be  purchased  or  permanently  used  for  the  pni- 
poses  of  this  act,  until  they  shall  either  have  paid  to  every  party  having  any  interest  in  such 
lands,  or  deposited  in  the  Bank  of  England,"  &c.,  **  the  purchase-money  or  compensation 
agreed  or  awarded  to  be  paid  to  such  parlies  respectively  for  their  respective  interests  therein.*' 
Proviso  that  the  company  may  enter  without  consent  to  survey  and  take  levels,  '*  making 
compensation  for  any  damage  thereby  occasioned  to  the  owners  or  occupiers  of  such  lands.*' 

Sect.  103.  *•  That  when  the  company  shall  require  to  purchase  any  of  the  lands  which  by 
this  act  they  are  authorised  to  piurhase  or  take,  they  shall  give  notice  thereof  to  all  the  parties 
interested  in  such  lands,  or  enabled  by  this  act  to  sell  and  convey  or  release  the  same,  or  sorb 
of  them  as  shall  be  known  to  the  company,  and  by  ?uch  notice  shall  demand  from  such  parties 
the  particulars  of  their  estate  and  interest  in  such  lands,  and  of  the  claims  made  by  them  in 
respect  thereof;  and  every  such  notice  shall  be  in  writing,  and  shall  state  the  particulars  of  the 
lands  so  required,  and  shall  state  that  the  company  are  willing  to  treat  for  the  purchase  of  the 
interest  of  such  party  in  such  lands,  and  as  to  the  compensation  to  be  made  for  the  damage 
that  may  be  sustained  by  him  by  reason  of  the  making  of  the  said  docks  ^d  works  hereby 
authorised." 

Sect.  104  enacts:  That,  if,  for  one  month  after  notice,  "  any  such  party  shsll  fail  to  state  the 
particulars  of  his  claim  in  respect  of  any  such  lands,  or  to  treat  with  the  company  in  respect  of 
his  interest  therein,  or  if  such  party  and  the  company  shall  difler  as  to  the  amonnt  of  the  com- 
pensation to  be  paid  to  such  party  for  any  such  interest,  or  for  any  damage  that  may  be  iii»- 
ained  by  him  by  reason  of  the  execution  of  the  works  hereby  authorised,  the  amoimt  of  socli 
compensation  shall  be  settled  in  the  manner  hereinafter  provided  for  settling  cases  of  diipirted 
oompeontion." 
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and  premises,  of  which  he  claimed  to  be  the  owner,  and  which  the  act 
♦authorized  them  to  take,  and  that  they  were  willing  to  treat  for  r^AAf: 
the  purchase  of  his  interest,  and  as  to  the  compenfiation  to  be 

Sect.  106.  **And  for  the  purpose  of  making  provision  for  settling  cases  of  disputed  oompensa- 
tion  arising  under  this  act,  be  it  enacted,  That  if  any  difference  shall  arise,  or  if  no  agreement 
can  be  come  to  between  the  company  and  the  owners  of  any  lands,  or  of  any  interest  in  any 
such  lands  taken  or  required  for,  or  injuriously  aflected  by,  the  execution  of  the  works  hereby 
authorised  (including  among  such  owners  all  parties  by  this  act  enabled  to  sell  or  convey  lands;, 
as  to  the  value  of  such  lands,  or  of  any  interest  therein,  or  as  to  the  compensation  to  b?  made 
in  respect  thereof,'*  or  if  by  reason  of  absence  such  owner  be  prevented  from  treating,  or  if 
such  owner  fail  to  disclose  or  prove  his  title,  or  by  reason  of  any  impediment  or  disability  be 
incapable  of  making  any  agreement,  conveyance,  or  release,  necessary  for  enabling  the  com- 
pany to  take  such  lands  or  proceed  in  making  the  works,  dec,  "or  if  any  such  difference  arise 
as  to  the  amount  of  the  damages  occasioned  to  any  lands  by  the  temporary  occupation  thereof  in 
the  making  of  the  said  works,  or  otherwise  in  exercise  of  the  powers  given  by  this  act,  and  for 
which  any  party  may  be  entitled  to  demand  compensation  according  to  the  provisions  of  this 
act,  the  amount  of  the  compensation  to  be  paid  by  the  company  in  every  such  case  shall  be 
settled  by  the  verdict  of  a  jury  in  manner  hereinafter  mentioned.*' 

By  sect.  107,  if  the  compensation  claimed  in  any  of  the  cases  within  s.  106  shall  not  exceed 
50^.,  it  shall  be  settled  by  two  justices. 

Sect.  108  enacts :  That,  where  the  determination  of  a  jury  shall  be  necessary  by  reason  of 
any  such  difference ,  the  company,  one  month  at  least  before  issuing  their  warrant  for  summon- 
ing a  jury  as  after  provided,  *'  shall  give  notice  in  writing  to  the  party  with  whom  such  diffe'- 
enoe  shall  have  arisen,  of  their  intention  to  cause  such  jury  to  be  summoned,  and  in  such 
DOtiee  the  company  shall  state  what  sura  of  money  they  are  willing  to  give  such  party  for  his 
interest  in  such  lands,  and  for  the  damage  to  be  sustained  by  him  by  the  execution  of  the  works 
hereby  authorised.*' 

Seets.  109  to  116  prescribe  the  course  for  summoning  a  compensation  jury  by  the  company's 
warrant  directed  to  the  sheriff  (or,  if  he  is  interested,  to  the  coroner),  and  regulate  the  proceed- 
ings on  the  inquiry. 

Sect.  117 enacts:  ** That  such  jury  shall  deliver  their  verdict  for  the  sum  of  money  to  be 
paid  for  the  purchase  o(  the  lands  required  for  the  works  hereby  authorised,  or  of  any  interest 
therein  belonging  to  the  party  with,  whom  such  question  of  disputed  compensation  shall  so  have 
arisen,  and  also  the  sum  of  money  to  be  paid  for  the  injury  done  to  the  lands  of  any  such  party 
by  the  severance  of  such  lands  firom  the  lands  required  by  the  company ;  and  also  the  sum  of 
money  to  be  paid  by  way  of  compensation  for  the  damage  occasioned  to  any  such  lands  by  the 
execution  of  the  works,  whether  it  be  for  damage  sustained  before  the  time  of  the  inquiry,  ot 
for  future  damage,  either  temporary  or  permanent,  or  for  any  recurring  damage  of  which  the 
eauae  is  then  only  in  part  obviated,  and  which  cannot  or  will  not  be  further  obviated  by  the 
company,  and  the  sums  of  money  to  be  paid  for  the  injury  done  by  any  such  severance  as 
aforesaid,  or  by  way  of  compensation  for  any  such  damage  as  aforesaid,  shall  in  every  case  be 
assessed  separately  from  the  value  of  the  lands  or  the  sum  to  be  paid  for  the  purchase  thereof 
or  of  any  interest  therein." 

Sect.  120  enacts :  *'  That  on  every  such  inquiry  before  a  jury,  where  the  verdict  of  the  jury 
shall  be  given  for  the  same,  or  a  greater  sum  than  the  sum  previously  oflered  by  the  company, 
all  the  costs  of  such  inquiry  shall  be  borne  by  the  company  ;  but  if  the  verdict  of  the  jury  be 
given  for  a  less  sum  than  the  sum  previously  offered  by  the  company,  one  half  of  the  costs 
shall  be  defrayed  by  the  owner  of  the  lands,  and  the  other  half  by  the  company.**  And  by 
aect.  121,  such  costs  are  to  be  settled  by  the  sheriff;  and,  with  respect  to  those  payable  by  the 
company,  if  such  costs  are  not  paid  within  seven  days  after  demand,  "the  same  shall  be 
recoverable  by  distress,  and  on  application  to  any  justice  he  shall  give  his  warrant  accordingly." 

Sect.  156.  "  And  with  respect  to  any  lands  which  shall  be  in  the  possession  of  any  person 
havtog  no  greater  interest  therein  than  as  tenant  at  will  or  lessee  for  a  year,  or  from  year  to 
year ;  be  it  enacted,  That  at  the  expiration  of  six  months  after  receiving  notice  to  that  effect 
from  the  company,"  &c.,  "  all  such  persons  shall  respectively  deliver  up  to  the  company'' 
"  any  such  lands  in  their  possession  required  for  the  purposes  of  this  act ;"  dec. 

tsect  157.  "  Provided  always,  and  be  it  enacted,  I'hat  if  any  auch  person  as  last  aforesaid  be 
required  to  give  up'  possession  of  any  lands  so  occupied  by  him  before  the  ezpiratk>n  of  his 
term  or  interest  therein,  he  shall  be  entitled  to  compensation  for  the  value  of  his  unexpired 
term  or  interest  in  such  lands,  and  for  any  just  allowance  which  ough*  to  be  made  to  him  by 
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*44f)1  ™^^  f^r  ^^®  damages  that  might  *be  sustained,  if  any,  by  reason 
of  the^making  of  the  Company's  docks  and  works.  Jubb  did 
not  state  his  claim,  or  proceed  to  treat,  within  the  time  limited  by 
*'4471  **^®  statute :  and  the  Company  thereupon  gave  him  notice  that 
they  were  willing  to  give  him  for  his  interest  in  the  said  brew- 
house  and  yard,  and  for  the  damage  to  be  sustained  by  him  in  the  exe- 
cution of  the  works,  &c.,  460/. :  which  if  he  declined  accepting,  they 
would  summon  a  jury  as  after  mentioned ;  and  they  did  accordingly  issue 
their  warrant  requiring  the  coroner  of  the  county  of  the  town  of  Kings- 
ton upon  Hull  (the  sheriff  being  a  party  interested)  to  summon  a  jury 
to  assess  the  sum  of  money  to  be  paid  by  the  Company  to  Jubb  '^  for  the 
purchase  of  the  interest  of  the  said  W.  Jubb  in  the  brewhouse,"  &c., 
"  and  also  the  sum  of  money  to  be  paid  to  the  said  W.  Jubb  for  any  damage 
by  him  sustained  by  the  execution  of  the  works"  in  the  warrant  men- 
tioned. The  inquiry  took  place,  the  Company  and  Jubb  attending  by 
counsel ;  and  Jubb,  in  addition  to  evidence  which  he  offered  as  to  the 
value  of  the  land  and  buildings,  called  witnesses  in  support  of  a  claim  on 
his  part  for  compensation  in  respect  of  the  damage  he  would  sustain  by 
having  to  give  up  his  business  as  a  brewer  till  he  could  obtain  suitable 
premises  for  carrying  it  on.  The  Company  objected  to  this  evidence, 
alleging  that  the  claim  was  not  provided  for  by  the  statute,  and  therefore 
the  jury  could  not  award  compensation  upon  it ;  but  the  coroner  over- 
ruled the  objection  ;  and  the  jury  found  a  verdict  which,  as  stated  on  the 
record  of  the  inquisition,  was  as  follows. 

•4481  *"-A.nd  the  said  jurors,"  &c.,  "now  here  assess  and  determine 
upon  their  oath  the  compensation  to'  be  paid  by  the  said  Com- 
pany to  the  said  W.  Jubb  as  follows,  viz. :  The  sum  of  400?.  for  the  pur- 
chase of  the  interest  of  him  the  said  W.  Jubb  in  the  brewhouse,  yard  and 
premises  aforesaid,  with  the  appurtenances,  and  all  the  bricks  and  build- 
ings connected  therewith;  and  the  further  sura  of  300/.  as  compen- 
sation for  the  damage,  loss  and  injury  which  the  said  W.  Jubb  will 
sustain  by  reason  of  his  having  to  give  up  his  business  as  a  brewer  until 
he  can  obtain  suitable  premises  in  which  to  carry  on  his  said  business  of 
brewer." 

And  the  coroner,  as  appeared  by  the  same  record,  gave  judgment  that 
Jubb  should  recover  against  the  Company  the  said  sum  of  400/.  by  the 
jurors  assessed  as  compensation  for  the  purchase,  &c.,  and  the  said  further 

any  incoming  tenan*,  and  for  any  loss  or  injury  he  may  sustain  ;  or  if  a  part  only  of  such  lands 
be  required  compensation  for  the  damage  done  to  him  in  his  tenancy  by  the  severance  of  the 
lands  required  from  those  not  required,  and  the  amount  of  such  compensation  shall  be  deter- 
mined by  two  justices  in  case  the  parties  difler  about  the  same." 

Sects.  279  to  286  provide  for  the  enforcement  of  penalties  and  forfeitures,  and  appIicatioD  of 
iiiu  proceeds  :  and  sect.  288  gives  a  form  of  summary  conviction. 

Sect.  289.  "  And  be  it  enacted.  That  no  proceeding  in  pursuance  of  this  act,  or  the  said 
recited  acts,  or  either  of  them,  shall  be  quashed  or  vacated  for  want  of  form,  nor  shall  the  same 
be  removed  by  certiorari,  or  otherwise,  into  any  of  the  superior  Courts." 

Sect  304.    See  pp.  453,  4,  post. 
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BQin  of  BOOL  as  compensation  for  the  damage,  &c.  (in  the  words  of  the 
finding). 

In  last  term,(a) 

Watson  and  J*.  Seriderson  showed  cause.  First,  the  writ  of  certiorari  is 
taken  away  by  sect.  289  of  stat.  7  &  8  Vict.  c.  ciii.'  It  is  true  that,  if 
proceedings  under  colour  of  a  statute  have  been  so  erroneous  that  a  total 
want  of  jurisdiction,  appears,  a  certiorari  lies,  though  taken  away  by 
the  statute ;  Rex  v.  The  Justices  of  Somersetshire^  5  B.  &  C.  816.  But, 
when  the  proceedings  are  founded  on  jurisdiction,  though  there  has 
been  irregularity  or  excess,  the  writ,  if  prohibited  by  statute,  cannot 
go.  Regina  v.  The  Sheffield  Railway  Company^  11  A.  k  E.  194, 
supports  this  distinction.  Here  the  judgment,  so  far  as  it  awards 
•only  a  sum  for  purchase  money,  is  undeniably  good ;  and  assu-  rmAAa 
ming  the  rest  to  be  unwarranted,  an  inquisition  taken  under  the 
authority  of  the  statute  is  not  therefore  removeable.  [Lord  Denman, 
C.  J.  Do  you  contend  that,  by  adding  something  over  which  there  was 
jurisdiction,  the  authority  of  the  Court  to  remove  was  taken  away  ?]  Rex 
V.  The  Justices  of  the  West  Riding.  1  A.  &  E.  663,  shows  that  certio- 
rari does  not  lie  in  such  a  case.  [Lord  Denman,  G.  J.  We  thought 
there  that  the  application  was  a  mode  of  moving  for  a  new  trial,  which 
we  ought  not  to  encourage.  But  there  Jiave  been  other  cases  in  which 
the  Court  has  held  that  certiorari  lay,  when  the  proceeding  operated  in 
part  upon  something  not  within  the  jurisdiction.  In  Rex  v.  The  Justices 
of  Kentj  10  B.  &  C.  477,(6)  where  justices  had  made  a  single  order  for 
divertmg  a  highway  and  for  stopping  up  the  old  road  and  appropriating 
the  soil,  the  Court  granted  a  certiorari.]  There  the  justices  had  done 
what  was  wholly  beyond  their  power ;  here  the  coroner  had  authority  to 
take  the  inquisition,  though  it  is  contended  that,  under  one  head  of  claim, 
damages  were  improperly  given.  [Lord  Denman,  C.  J.  In  Rex  v. 
The  Justices  of  Kent^  there  was  power  to  make  the  new  road.]  The 
inquisition  here  separates  the  amounts  given  for  purchase  and  for  com- 
pensation :  the  Company  may  tender  the  purchase  money  only ;  and,  if 
po^ession  is  refused,  the  right  may  be  tried  by  action  of  ejectment  more 
conveniently  than  by  motion. (tf)  But,  secondly,  *the  award  of  r#4CA 
compensation  for  damage  is  correct.  The  intention  of  the  legis- 
lature clearly  was  that  the  party  giving  up  his  property  should  be  placed 
(so  far  as  money  could  do  it)  in  the  same  situation  as  before.  Justice 
would  not  be  done  if  the  party  resigning  a  business  which  is  valuable  to 
him  and  might  render  the  property  valuable  to  a  purchaser  should 
receive  only  the  bare  worth  of  the  land.     This  additional  value  may 

(a)  The  case  was  argued  on  June  4th  and  9th ;  before  Ix>rd  Denman,  C.  J.,  P  iTTESoir  and 

WlLLlAJCS,  Ja. 

yh)  And  eee  Rex  v.  The  Ju$tiee»  of  Middletex,  5  A.  6lE.  626. 

ic)  Sect.  95  of  atat.  7  &  8  Vict.  c.  ciii.  on  refusal  of  a  land-owner  to  accept  purchase  or  com- 
pentation  money  awarded  or  agreed  upon,  enables  the  company  to  deposit  the  sum  *n  the  Bank 
of  England  to  hi«  credit,  and  thereupon  veats  the  land  in  the  company. 
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indeed  be  properly  considered  an  element  in  the  price  of  the  estate 
purchased.  Sect.  117  of  stat.  7  &  8  Vict.  c.  ciii.,  enacts  that  the  jury 
summoned  on  the  inquiry  shall  by  their  verdict  award  the  sum  ^^  to  be 
paid  for  purchase  of  the  lands  required,"  &c.,  "  or  of  any  interest  therein 
belonging  to  the  party"  who  claims  compensation,  and  also  the  sum  of 
m^ney  ''  to  be  paid  for  the  injury  done  to  the  lands  of  any  such  party 
by  the  severance  of  such  lands  from  the  lands  required  by  the  Company ;" 
and  also  the  sum  "  to  be  paid  by  way  of  compensation  for  the  damage 
occasioned  to  any  such  lands  by  the  execution  of  the  works,"  whether 
damage  sustained  before  the  time  of  the  inquiry,  or  future  damage,  tem- 
porary or  permanent,  or  recurring  damage,  &;c.  And  the  intention  here 
shown  to  indemnify  owners  for  every  species  of  injury  appears  also  in 
the  language  of  sects.  83,  100,  103,  104,  106,  108.  If  compensation 
for  the  loss  now  in  question  could  not  be  awarded  to  a  principal  owner, 
he  would  be  less  protected  than  tenants  at  will  are  under  sects.  156,  157. 
Should  the  Court  think  the  question  doubtful,  it  is  a  circumstance  which 
ought  to  have  some  weight,  that  the  Company,  who  raise  the  objection, 
are  the  parties  who  set  in  motion  the  inquiry ;  Regina  v.  The  Trtutees 
of  Swansea  Harbour^  8  A.  &  E.  439. 
•4*^11       *^^^  ^'  -^^'(y»  Solicitor  General,  Martin  and  Arehboldj  contrl,. 

First,  the  certiorari  is  npt  taken  away.  Sect.  289  has  been  relied 
upon :  but  it  is  doubtful  whether  it  applies  to  proceedings  of  this  kind. 
It  follows  a  series  of  sections,  beginning  with  sect.  279,  which  relate  to 
penalties  and  forfeitures,  and  end  with  a  form  of  summary  conviction ; 
and  it  probably  relates  to  such  proceedings  only.  Even  if  the  meaning 
be  more  extensive,  a  clause  taking  away  certiorari  applies  only  where 
the  parties  exercising  power  act  within  their  jurisdiction :  so  that  the 
question  still  remains,  whether  any  matter  be  disposed  of  by  this  verdict 
which  is  distinctly  out  of  the  jurisdiction  of  the  coroner  and  jury.  It  is 
true  that  in  Rex  v.  The  Justices  of  the  West  Riding^  this  Court  refused 
a  mandamus  directing  the  justices  to  amend  a  judgment  which,  it  was 
contended,  was  erroneous  in  adding  to  damages  which  were  properly 
awarded  damages  in  respect  of  a  subject  not  within  the  jurisdiction  of 
the  jury.  The  statutes  there  in  words  took  away  the  remedy  by  certio- 
rari, as  here.  But  there,  if  the  award  of  the  excess  had  been  a  nullity, 
the  applicants  might  have  tendered  the  damages  legally  awarded,  and 
h.ive  taken  legal  measures  to  obtain  possession,  if  withheld.  A  manda^ 
mus  therefore  was  not  needed  to  correct  the  error.  The  application  here 
is  for  a  certiorari  to  quash  a  proceeding  which  is  alleged  to  be  erroneous ; 
and  justice  cannot  be  done  if  the  verdict  stand.  Sect.  120  gives  ooets 
against  the  Company  if  the  sum  awarded  be  the  same  as,  or  less  than, 
the  sum  offered  by  them :  now,  if  the  disputed  item  be  taken  into  account, 
^4^21  ^^  ^^™  awarded  exceeds  the  offer ;  if  it  be  not,  the  sum  '^awarded 

falls  short  of  the  offer.  ♦  If  the  land-owner  here  applies  to  a  jus- 
rice,  a  distress  warrant  will  issue,  under  sect.  121 ;  for  it  is  not  to  be 
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"expected  that  the  juetice  will  enter  into  an  examination  of  the  clauses  of 
the  statute  in  order  to  ascertain  whether  the  verdict  can  be  supported. 
P?ATTES0N,  J.  Could  not  you  replevy,  or  bring  an  action  ?1  Sects.  120, 
121,  seem  not  to  warrant  that.  The  costs  are  to  be  paid  by  the  Com- 
pany "where  the  verdict  of  the  jury  shall  be  given,"  not  "  dult/  given," 
•  for  a  sum  as  large  as  that  offered.  The  certiorari  is,  at  any  rate,  a  more 
direct  and  effectual  remedy.  In  Regina  v.  The  Sheffield  Railway  Com- 
pany^ 11  A.  &  E.  194,  199,  though  the  Court  refused  the  certiorari, 
Lord  Denmak,  C.  J.,  wholly  repudiated  the  doctrine  that  the  statutory 
clause  taking  away  certiorari  in  express  terms  applied  to  a  case  of  excess 
of  jurisdiction.  And  this  agrees  with  Rex  v.  The  Justicee  of  Somer' 
wUhire,  5  B.  &  C.  806.  Clearly  a  certiorari  would  lie,  if  the  jury 
had  assessed  damages  for  an  assault,  or  criminal  conversation.  That  the 
objection  is  only  to  part  of  the  verdict  furnishes  an  argument  in  favour 
of  the  certiorari ;  for,  if  it  extended  to  the  whole,  the  proceeding  might 
be  treated  as  a  nullity  altogether.  Ex  parte  Oarruthere^  2  Man.  k 
R.  397,  shows  that  the  verdict  may  be  quashed  as  to  part.  That  the 
judgment  and  verdict  are  not  made  good  by  the  circumstance  that 
they  are  good  for  a  part,  appears  from  Rex  v.  The  Justices  of  Kenty  10 
B.  k  C.  477. 

Next,  the  damages  for  the  injury  to  the  trade  are  not  warranted  by 
the  statute.  The  question  must  be  determined  by  sect.  117.  Sect.  88 
gives  compensation  only  for  the  value  of  the  land   and  the  interest 


therein,  not  *defining  what  is  the  nature  of  the  "interest ;"  and 


[*453 


for  damage  sustained  by  severing  or  dividing,  "  or  otherwise." 
The  damage  here  mentioned  seems  to  be  damage  to  the  land  itself;  and 
at  any  rate  the  section  relates  only  to  voluntary  contracts.  Sect.  106 
mentions  only  the  value  of  lands  and  of  the  interest  therein,  and  damagea 
occasioned  to  the  land  by  temporary  occupation,  or  otherwise.  And 
it  refers  to  sect.  117,  which  contains  three  heads  of  compensation : 
money  to  be  paid  for  purchase  of  the  land  or  any  interest  therein,  or  for 
injury  done  to  the  lands  by  severance,  or  by  way  of  compensation  for 
damage  (whether  temporary,  permanent,  or  recurring)  occasioned  to  the 
lands  by  execution  of  the  works.  And  it  cannot  be  said  that  an  inter- 
pretation adverse  to  the  Co±pany  is  to  be  put  upon  this  section  on  the 
ground  of  its  containing  terms  procured  by  themselves :  the  clause  is 
the  one  usually  inserted  in  bills  of  the  sort  under  the  superintendence  of 
the  Chairman  of  the  Committees  of  the  House  of  Lords.  No  presumption 
is  made  in  favour  of  an  inferior  or  limited  jurisdiction ;  6  Bac.  Abr. 
234  (ed.  7),  tit.  Pleas  and  Pleading  (E)  1 ;  R^ina  v.  Spackman,  2  Q. 
B.  301 ;  Trevor  v.  TTo//,  1  T.  R.  161.  It  is  quite  clear  that,  if  com- 
pensation for  loss  of  trade  had  been  intended,  there  would  have  been 
express  words  to  that  effect:  especially  as,  in  sect.  157,  the  case  of 
lessees  for  no  greater  a  term  than  from  year  to  year  is  provided  for,  and 
they  are  to  have  compensation  as  from  an  incoming  tenant.  [Patteson, 
vol..  IX. — 34  Z 


453  JuBB  V.  The  Hull  Dock  Co.  T.  V.  1846. 

J.  In  the  interpretation  clause,  sect.  304,  it  is  said,  that  '^  The  word 
^  lands'  shall  extend  to  messuages,  lands,  tenements,  and  hereditaments 
•ii^dl  ^^  ^^7  tenure,  and  also  all  ^easements,  and  all  estates,  profits, 
-'  rights,  and  interests  whatsoever,  which  can  exist  in  or  be  enjoyed 
out  of  lands."]  That  must  be  construed  as  including  ^'profits,"  &c., 
ejus^em  generis  with  those  mentioned  before,  such  as  easements.  An* 
attempt  like  this  was  made  in  Rex  v.  The  London  Dock  Company^  5  A. 
&  £.  163,  but  the  Court  disallowed  the  claim. 

Cur,  adv.  tnilt. 

Lord  Denman,  C.  J.,  in  this  vacation  (June  27th),  delivered  the 
judgment  of  the  Court. 

This  was  an  application  for  a  writ  of  certiorari  to  remove  into  this 
Court,  in  order  to  quash  it,  a  certain  inquisition  to  award  compensation 
to  William  Jubb  for  the  loss  of  some  premises  taken  from  him  by  the 
Hull  Dock  Company  for  the  construction  of  new  works.  The  finding  of 
the  jury,  so  far  as  it  is  material  to  the  present  purpose,  is  as  follows. 
(His  Lordship  then  stated  it,  as  in  p.  448,  ant%).  And  the  objection 
applies  to  the  latter  part  of  this  finding,  it  being  contended,  on  behalf 
of  the  Company,  that  the  jury  have  exceeded  the  powers  given  to  them 
by  the  Hull  Dock  Act,  and  that,  by  reason  of  that  excess,  the  inquisi- 
tion is  wholly  void.  The  question,  therefore,  turns  upon  the  true  con- 
struction of  that  act :  and,  although  several  clauses  were  referred  to  in 
the  course  of  the  argument,  it  was  at  length  agreed  that  the  117th  is 
the  material  section.  That  is  in  these  terms.  (His  Lordship  here  read 
the  whole  clause,  for  which,  see  p.  445,  note  (a),  antfe.^ 

And  the  question  is  (as  it  was  throughout  the  argument  properly 
assumed  to  be),  whether  it  was  competent  for  the  jury,  under  this  clause, 
m A  fieri  to  award  the  latter  *sum  of  300/.  for  th^  kind  of  injury  alleged 
^  to  have  been  sustained :  because,  in  this  stage  of  the  proceedings, 
it  must  be  assumed  that  there  was  sufficient  proof  of  such  injury,  and  it 
is  certain  that  damage  to  the  amount  awarded  may  have  been  sustained 
by  the  interruption  or  breaking  up  of  such  a  trada,  and  that  therefore 
it  must  be  considered  a  priori  a  reasonable  subject  for  compensation. 

The  difficulty  in  this  case  arises  from  the  language  of  the  latter  branch 
of  the  clause,  under  which  alone  this  species  of  compensation  can  be 
given,  the  former  part  expressly  relating  to  the  purchase  of  land 
(meaning  in  this  act  any  kind  of  property),  and  to  ^^  the  sum  of  money 
to  be  paid  for  the  injury  done  to  the  lands  of  any  such  party,"  (meaning 
of  course  the  party  interested)  "  by  the  severance  of  such  lands."  Then 
follows  the  third'  branch  of  injury:  '^and  also  the  sum  of  money  to  be 
paid  by  way  of  compensation  for  the  damage  occasioned  to  any  such 
lands ;"  not  to  the  owner  of  or  parti/  interested  in  such  lands,  nor  is  snch 
owner  or  party  mentioned  or  designated,  except  by  implication  arising 
from  the  expression  "  sum  of  money  to  be  paid,"  which  can  only  mean 
to  the  owner  or  party  interested.     That   such   must  have  been   the 
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meaning,  and  that  the  words  ^^  owner  or  party  interested''  have  been 
accidentally  omitted,  or  are  to  be  considered  as  understood,  seems 
tolerably  clear  from  this,  that  any  injury  to  property  as  unconuected 
with  an  owner  is  unmeaning  and  absurd :  and  in  this  very  act  such  is 
the  form  of  expression  generally  used.  In  section  100,  "  making  com- 
pensation for  any  damage  thereby  occasioned  to  the  owners  and  occupiers 
of  such  lands*'  is  the  language.  In  section  103,  '^  damage  that  may  be 
♦sustained  by  him,**  (the  party  interested)  "by  reason  of  the  r#4cg 
making  of  the  said  docks  ;**  and  again,  in  section  104,  "  compen- 
sation**  "  for  any  damage  that  may  be  sustained  by  him  by  reason  of  the 
execution  of  the  works."  To  this  may  be  added  that,  in  section  lyp, 
wherein  mention  is  first  made  of  having  recourse  to  a  jury  in  the  event 
of  certain  other  modes  of  adjustment  having  failed,  that  jury  is  to 
assess  "  the  amount  pf  the  compensation  to  be  paid  by  the  Company ;" 
and  it  is  to  be  observed  that  "compensation"  is  mentioned  without  any 
limitation  or  restriction,  and  must'  be  understood  as  meaning  remunera- 
tion or  satisfaction  for  injury  or  damage  of  every  description.  If  then 
the  words  "  damage  occasioned  to  any  such  lands"  may  be  considered 
as  virtually  incorporating  "  owner  of  or  "  party  interested  in**  any  such 
lands,  the  rest,  we  think,  is  quite  clear,  because  we  have  no  doubt  but 
that  the  expressions  "damage**  "before  the  time  of  the  inquiry,*'  and 
"future  damage,  either  temporary  or  permanent,**  are  large  enough 
to  sustain  the  finding  of  the  jury  as  to  the  latter  sum  of  300/.  And 
upon  the  whole,  in  a  case  where  we  see  no  reason  to  doubt  but  that  sub- 
stantial justice  has  been  done,  we  are  of  opinion  that,  without  any 
excessive  and  unauthorized  violence  of  construction,  we  may  read  the 
latter  part  of  the  clause  in  question  in  the  manner  above  suggested. 

We  do  not  think  that  the  cases  cited  have  any  very  material  bearing 
upon  the  present.  In  Rex  v.  The  Justiees  of  the  West  Riding^  1  A.  &  E. 
563,  in  the  matter  of  the  Aire  and  Calder  Navigation  Company,  which 
is  perhaps  the  nearest,  and  in  which  the  jury  had  found  present  damages 
nothing,  future  damages  2800/.,  this  Court  •refused  a  mandamus  r^Af^rr 
directing  the  sessions  to  enter  a  verdict  in  a  particular  manner, 
because  they  held  that  course  to  be  getting  rid  by  a  side  wind  of  clauses 
in  an  act  of  parliament  by  which  a  certiorari  was  expressly  taken  away. 
There  was  no  decision  up6n  the  finding  of  the  jury.  In  the  case  of 
Lee  V.  MUner,  2  M.  &  W.  824,  indeed,  the  Court  of  Exchequer  did  hold 
that  the  finding  of  the  future  damages  could  not  be  sustained,  upon  the 
ground  that,  in  the  absence  of  any  actual  and  present  damage,  such 
finding  must  needs  be  uncertain  and  wild  speculation.  Supposing,  how- 
ever, that  decision  to  be  quite  correct,  it  does  not  affect  this  case, 
because  here  the  jury  may  have  had  sure  grounds  for  ascertaining  the 
amount  of  damage.  In  the  case  of  Rex  v.  The  London  Dock  Company^ 
this  Court  held  that  the  tenant  of  a  public  house,  whose  custom  had 
been  affected  by  the  cutting  off  of  communination  by  reason  of  the  works 
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of  the  Company,  was  not  entitled  to  compensation :  but  in  that  case  no 
part  of  the  premises  had  been  taken  or  touched  bj  the  Company. 

The  other  cases  cited  respect  the  power  of  this  Court  and  its  right  of 
interference  where  inferior  Courts  exceed  their  jurisdiction  wholly  or 
partially ;  a  subject  into  which  it  is  not^  needful  for  us  to  enter. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  must  be  discharged. 

Rule  discharged. 


•4*^81   *^'^®  QUEEN  V.  The  Council  of  the  Borough  of  MAN- 
-'  CHESTER. 

m 

Stat.  5  &  6  Vict.  c.  Ill,  confinning  the  charters  of  incorporation  of  certain  boroughs,  inclad 
ing  Manchester,  enacts  (sect.  2)  **  that  every  officer  of  any  such  borough,  or  of  any  count> 
or  nny  division  of  a  county  in  which  any  such  borough  is  situated,  who  was  in  any  office  of 
profit  at  the  tinge  of  the  granting  of  any  such  charter,"  **  whose  office  shall  have  been  abo 
liahed,  or  who  shall  have  been  removed  from  his  office,  or  who  shall  have  been  deprived  of 
any  part  of  the  fees  and  emoluments  of  his  office,  in  consequence  of  any  such  grant,  shall 
be  entitled  to  have  an  adequate  compensation,  to  be  assessed  by  the  council  and  paid  out  of 
the  borough  fund,  for  the  salary,  fees,  and  emoluments  of  the  office  which  he  shall  so  cease 
to  hold,  or  for  such  part  thereof  as  he  shall  have  been  so  deprived  of,  regard  being  had  to  the 
manner  of  his  appointment  to  the  said  office  and  his  term  or  interest  therein,  and  all  otbei 
circumstances  of  the  case  ;*'  and  incorporates  the  provisions  of  stat.  5  &.  6  W.  4,  c.  76,  rela- 
ting to  the  claim  of  any  corporate  officer  for  compensation. 

A  mandamus  to  the  council  of  Manchester  recited  grants  of  a  charter  of  incorporation,  separate 
commission  of  the  peace,  and  separate  court  of  quarter  sessions  to  that  borough.  That  M. 
was  an  officer  of  the  Manchester  division  of  the  county  of  Lancaster,  in  which  division  Man- 
chester was  situated ;  '*  that  is  to  say,  holding  the  several  offices  of  clerk  to  the  magistrates 
for  the  county  of  Lancaster,  acting  for  the  said  division  of  Manchester,  otherwise  called 
clerk  to  the  justices  of  the  petty  sessions  held  for  the  said  division,  and  clerk  to  the  justices 
for  the  time  being,  appointed  under  stat.  53  G.  3,  c.  72,*'  whose  respective  sittings  were 
holden,"  ^c,  in  Salford :  that  these  offices  were  offices  of  profit,  and  M.  had  enjoyed 
emoluments  therefrom  ;  and  that  he  had  been  deprived  of  part  of  the  emoluments  in  con- 
sequence of  the  grants,  and  had  claimed  and  been  refused  compensation.  The  writ 
then  commanded  the  council  to  assess  compensation.  Return  :  That  M.  was  not  an  officer 
of  a  division  of  the  county,  and  bad  not  been  deprived  of  emoluments,  as  alleged.  Issues 
thereon. 

On  the  trial,  it  appeared  that  a  stipendiary  magistrate  had  been  appointed  for  Manchester, 
under  stat.  53  G.  3,  c.  72 ;  that,  both  before  and  after  that  appointment,  the  greater  part  of 
the  business  of  petty  sessions  had  been  transacted  at  Salford ;  first,  by  some  justices  of  tlje 
division,  and,  after  the  appointment  of  the  stipendiary  magistrate,  by  him  together  with  sr^ne 
such  justices;  but  some  other  business  of  petty  sessions  within  the  division  was  also  t:ans- 
acted  at  two  other  places  therein.  M.  had  always  acted  as  clerk  to  the  magistrates  and  sti- 
pendiary mogistrate  at  Salford,  but  not  at  the  two  other  places ;  other  persons  having  there 
acted  as  clerks.    Loss  of  emolument  in  consequence  of  the  grants  was  proved. 

Tlddt  that  the  traverses  in  the  return  were  sustained.  And,  the  Judge  having  left  to  the  jury 
whether  M.  was  a  clerk  to  the  justices  of  the  division  and  to  the  stipendiary  magistrate,  and 
the  jury  having  found  in  the  affirmative,  and  a  verdict  having  been  entered  for  the  Crown,  a 
new  trial  was  directed. 

Quare,  whether  the  office  of  clerk  to  the  justices  at  petty  sessions  be  within  either  stat.  5  &  t 
Vict.  c.  Ill,  s.  2,  or  stat.  5  &,  6  W.  4,  c.  76,  s.  66. 

MANDAMU8(a)  to  the  council  of  the  horough  of  Manchester.    The  writ 

recited  that,  on  or  about  23d  October,  2  Vict,  (pursuant  to  the  provisions 

^jfiQl  ^^  ^***'  •S  &  6  W.  4,  c.  76,  and  of  the  several  acts  amending  that 

"'  statute),  the  Queen  had  granted  a  charter  of  incorporation  to  the 

ia)  See  Segma  v.  The  Mayor  of  Manchester,  5  Q.  B.  402. 
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borough  of  Manchester  in  the  county  of  Lancaster,  extending  all  the 
powers  and  provisions  of  the  first  mentioned  act  to  the  inhabitants  of  the 
borough  in  the  district  set  forth  in  such  charter.  That  afterwards,  and 
before  the  passing  of  stat.  5  &  6  Vict.  c.  lll,(a)  to  wit,  in  or  about 
February,  2  Vict.,  the  Queen  had  granted,  under  the  provisions  of  the 
first  mentioned  act  (ss.  98, 103),  a  separate  commission  of  the  peace,  and 
afterwards,  to  wit,  in  or  about  April,  2d  Vict.,  a  separate  Court 
*of  Quarter  Sessions,  to  be  holden  in  and  for  the  said  borough.  rutAQQ 
That,  before  and  at  the  several  times  of  the  granting  of  such 
charter  of  incorporation  and  of  such  separate  commission  of  the  peace 
and  such  separate  Court  of  Quarter  Sessions  as  aforesaid,  Oswald  Milne 
was  an  oflScer  of  a  division  of  the  said  county  of  Lancaster,  that  is  to 
say,  of  the  Manchester  division  of  the  said  county,  and  in  which 
said  division  of  the  said  county  of  Lancaster  the  said  borough  of 
Manchester  was  and  is  situated;  that  is  to  say,  holding  and  in  the 
several  offices  of  clerk  to  the  magistrates  for  the  county  of  Lancaster 
acting  for  the  said  division  of  Manchester,  otherwise  called  clerk  to 
the  justices  of  the  petty  sessions  held  for  the  said  division,  and  clerk 
to  the  justices  for  the  time  being,  appointed  under  stat.  53  Q.  3,  c.  72,(() 
whose  respective  sittings  were  holden  at  the  New  Bailey  Court  House  in 

[a)  "To  confirm  the  incorporation  of  certain  boroughs,  and  to  indemnify  such  persons  as 
have  sustained  loss  thereby.*'     (See  Butter  ▼.  Chapman,  8  M.  6l  W.  1.) 

Sect.  1,  after  referring  to  stat.  5  &.  6  W.  4,  c.  76,  confirms  the  charters  of  incorporation  and 
grants  of  separate  courts  of  sessions  of  the  peace,  issued  or  granted  to  any  boroughs  since  the 
Ittssing  of  that  act,  and  all  acts  or  proceedings  done  or  had  in  pursuance  there&f. 

Seci.  2  enacts :  **  That  every  officer  of  any  such  borough,  or  of  any  county  or  any  division 
of  a  county  in  which  any  such  borough  is  situated,  who  was  in  any  office  of  profit  at  the  time 
of  the  granting  of  any  such  charter  of  incorporation,  or  of  any  grant  afterwards  made  by  His 
lite  Majesty  or  by  Her  Majesty  before  the  passing  of  this  act,  whose  office  shall  have  been 
abolished,  or  who  shall  have  been  removed  firom  his  office,  or  who  shall  have  been  deprived  of 
any  part  of  the  fees  and  emoluments  of  his  office,  in  consequence  of  any  such  grant,  shall  be 
entitled  to  have  an  adequate  compensation,  to  be  assessed  by  the  council  and  paid  out  of  the 
boroQgb  fund,  ibr  the  salary,  fees,  and  emoluments  of  the  office  which  he  shall  so  cease  to  hold, 
or  for  such  part  thereof  as  he  shall  have  been  so  deprived  of,  regard  being  had  to  the  manner 
of  his  appointment  to  the  said  office  and  his  term  or  interest  therein,  and  all  other  circumstances 
of  the  case ;  and  all  the  provisions  of  the  first-recited  act  relating  to  the  claim  of  any  corporate 
officer  for  compensation,  and  to  the  manner  of  determining  and  securing  the  amount  of  such 
compensation,  shall  apply  severally  to  the  officers  hereby  indemnified  :  provided  always,  that 
the  statements  to  be  delivered  to  the  town  clerks  of  the  said  several  boroughs  by  the  said  officers 
shall  set  forth  the  fees  and  emoluments  in  respect  whereoflhey  shall  claim  compensation  during 
five  years  next  before  the  several  times  when  the  profits  of  their  several  offices  were  first  affected 
by  any  of  the  said  grants  respectively." 

{h  "  For  the  more  eflectual  administration  of  the  office  of  a  justice  of  the  peace  within  the 
townships  of  Manchester  and  Salford,  in  the  eounty  palatine  of  Lancaster,  and  to  provide,  by 
means  of  a  rate  on  the  said  townships  and  otherwise,  a  competent  salary  to  a  justice  of  the  peace 
s^'ting  within  the  said  townships ;  and  to  enable  the  constables  of  Manchester  and  Salford  to  take 
rpcognizanrtes  in  certain  cases." 

The  first  four  sections,  after  a  recital,  in  sect.  1,  that,  '*  fi'om  the  magnitude  and  importance 
of  the  business  of  a  justice  of  the  peace  within  the  townships  of  Manchester  and  Salford,  in 
the  hundired  of  Salford,  in  the  eounty  palatine  of  Lancaster,  and  the  other  townships  composing 
:he  division  of  Manchester,"  a  sufficient  ntimber  of  juatices  are  not  found  to  act,  &c.,  enable 
*he  Crown,  in  right  of  the  Duchy  and  County  palatine  of  Lancaster,  to  appoint  a  barrister,  at 
«i  annual  salary  of  lOOOf.,  "  to  execute  the  office  of  a  juatice  of  the  peace  within  the  said 
division." 

z2 
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Salford :  the  same  offices,  at  the  several  times  of  such  grants  to  the  said 
borough  as  aforesaid,  being  severally  offices  of  profit ;  and  the  said  0. 
M.,  by  virtue  of  holding  and  being  in  such  offices  respectively,  being 
entitled  to  and  enjoying  certain  fees  and  emoluments  therefrom.  That, 
in  consequence  of  such  several  grants  to  the  said  borough  as  aforesaid, 
'i'4R1l  ^*  ^*  ^^^  '^'sustained  the  loss,  and  been  deprived,  of  great  part 
-'  of  the  fees  and  emoluments  of  the  said  several  offices.  That 
thereupon,  in  pursuance  of  the  provisions  of  stat.  5  &  6  Vict.  c.  Ill,  0. 
M.  had  become  and  was  entitled  to  have  an  adequate  compensation,  to 
be  assessed  by  the  council,  and  paid  out  of  the  borough  fund,  of  the  said 
borough,  for  the  fees  and  emoluments  of  his  said  several  offices  which  he 
had  lost  and  been  deprived  of  as  aforesaid.  That  0.  M.,  since  the  pass- 
ing of  the  said  last  mentioned  act,  to  wit,  &c.,  did  deliver  to  the  town 
clerk  of  the  borough  a  certain  statement,  under  his  hand,  setting  forth 
the  amount  received  by  him  in  every  year  during  the  period  of  five  years 
next  before  the  time  when  the  profits  of  the  said  offices  were  affected  by 
the  said  grants,  on  account  of  the  fees,  &c.,  whereof  he  claimed  .compen- 
sation, distinguishing  the  office,  &c.,  in  respect  whereof  the  same  had 
been  received,  and  containing  a  declaration  that  the  same  was  a  true 
statement,  according  to  the  best  of  his  knowledge,  &c. ;  and  also  setting 
forth  the  sum  claimed  by  him  as  such  compensation,  according  to  the 
directions  of  the  first  mentioned  act :  which  statement  was  laid  before 
the  council  of  the  borough,  who  thereupon  took  the  same  into  considera- 
tion, and  determined  thereon  that  said  0.  M.  was  not  entitled  to  com- 
pensation out  of  the  borough  fund  of  the  borough,  and  then  and  there 
wholly  disallowed  the  claim  of  0.  M.  to  compensation,  and  did  not  assess 
any  compensation  to  0.  M.  for  the  loss  of  such  fees,  &c.,  as  he  had 
sustained  and  been  deprived  of  as  aforesaid ;  nor  hath  any  compensation 
been  since  at  any  time  assessed  to  0.  M.  in  respect  of  the  same,  to  the 
great  damage,  &c.  The  writ  then  commanded  the  council  to  assess  an 
i^AQoi  ^Adequate  compensation  to  be  paid  out  of  the  borough  fund  to  0. 
M.  for  the  loss  of  the  fees  and  emoluments  of  the  said  several 
offices  of  which  he  had  been  deprived  in  consequence  of  the  said  several 
grants  to  the  said  borough  as  aforesaid,  &c. 

Return.  "  That  the  said  Oswald  Milne"  "  was  not,  at  the  several 
times  in  the  said  writ  of  mandamus  in  that  behalf  respectively  mentioned, 
or  any  of  them,  an  officer  of  a  division  of  the  said  county  of  Lancaster, 
as  in  the  writ  of  mandamus  is  in  that  behalf  suggested  and  alleged/' 
And,  further,  "  that  the  said  Oswald  Milne"  ^'  has  not  sustained  the 
loss,  or  been  deprived,  of  great  part,  or  of  any,  of  the  said  fees  and 
emoluments  in  the  said  writ  mentioned,  in  consequence  of  the  said  several 
grants  in  the  said  writ  mentioned,  or  of  any  of  them,  as  is  in  and  by  the 
said  writ  in  that  behalf  suggested  and  alleged."  And  for  the  causes 
aforesaid,  the  council  have  not  assessed,  and  cannot  and  ou^i^ht  not  to 
assess,  &c. 
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Pleas :  1.  That  said  0.  M.  was  an  officer  of  a  division  of  the  said 
county  of  Lancaster,  in  manner,  &;c.  2.  That  0.  M.  has  sustained  the 
loss,  &c.,  in  manner,  &c.     Issues  were  joined  on  these  traverses. 

On  the  trial,  before  Crbsswell,  J.,  at  the  Lancashire  Summer  assizes, 
1844,  it  appeared  that  Mr.  Milne  began  to  act  as  clerk  to  magistMitea 
acting  in  the  Manchester  division  in  1808,  together  with  his  father,  and 
coDtinued  to  act  as  such  clerk  till  the  appointment  of  the  stipendiary 
magistrate  after  mentioned.  The  Manchester  division  consisted  of  forty- 
three  places,  or  townships,  of  which  Salford  was  one.  The  greater  part 
of  the  business  of  petty  sessions  was  tran^acted  by  the  magistrates  who 
met  at  Salford ;  and,  at  such  meetings,  Mr.  Milne  had  acted  as  clerk  for 
several  years.  But  •some  magistrates  met  at  two  other  townships,  r-^^^nn 
Heaton  Norris  and  Worsley,  within  the  division,  and  transacted  ^ 
some  business  of  p^tty  sessions  there ;  and  Mr.  Milne  did  not  act  as 
clerk  at  the  meetings  holden  as  last  mentioned,  but  the  magistrates  there 
employed  other  clerks. 

In  1813,  under  stat.  53  G.  3,  c.  72,  a  stipendiary  magistrate  was 
appointed  to  execute  the  office  of  a  justice  of  the  peace  for  the  county 
within  the  division  of  Manchester,  either  by  himself  or  with  other  justices 
of  the  division,  and  to  sit  daily  at  the  New  Bailey  at  Salford.  Accord- 
ingly, he  in  general  attended  each  day  at  the  New  Bailey,  assisted  occasion- 
ally by  other  magistrates,  who  either  sat  with  him  or  took  his  place.  Mr. 
MUne,  by  direction  of  the  stipendiary  magistrate,  acted  as  his  clerk,  gene- 
rally attending  daily  at  these  sittings  at  the  New  Bailey,  and  transacting 
the  business  there  as  clerk.  It  appeared  that  the  most  important  part  of 
the  petty  sessions  business  of  the  division  was,  as  before,  transacted  here, 
by  a  meeting  every  week  which  was  usually  attended  by  the  stipendiary 
magifitrate  and  one  of  the  other  magistrates  in  rotation.  But  it  also 
appeared  that  there  were,  as  before,  other  petty  sessions  holden  by 
magistrates  acting  at  Worsley  and  Heaton  Norris,  within  the  division, 
where  Mr.  Milne  did  not  act  as  clerk.  He  continued  to  act  in  this  way  as 
clerk  to  successive  stipendiary  magistrates,  down  to  the  date  of  the  writ. 

On  October  23d,  1838,  a  charter  of  incorporation  was  granted  to  the 
borough  of  Manchester,  under  stat.  5  &  6  W.  4,  c.  76.  On  7th  Febru- 
ary 1839,  a  separate  commission  of  the  peace,  and,  on  1st  April  1839, 
a  separate  Quarter  Sessions,  were  granted  to  the  borough;  which 
^grants  were  confirmed  by  stat.  5  &  6  Vict.  c.  Ill,  s.  1.  On  the  rmAQA 
grant  of  the  separate  commission  of  the  peace  to  the  borough,  a 
gentleman  named  Higson  was  appointed  clerk  to  the  justices  of  the 
borough,  under  stat.  5  &  6  W.  4,  c.  76,  s.  102,  and  another  person  for  con- 
ducting the  prosecution  of  offenders  committed  by  the  justices  of  the 
peace  for  the  borough. 

Upon  these  facts  it  was  contended,  on  the  part  of  the  Crown,  that  Mr. 
Milne  was  entitled  to  compensation  under  stat.  5  &  6  Vict.  c.  Ill,  s.  2 ; 
first,  as  an  officer  of  the  Manchester  division  of  the  county  of  Lancaster  ; 
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secondly,  as  having  held  an  office  of  profit,  viz.,  that  of  clerk  to  the  stipen- 
diary magistrate  for  the  division,  and  having  been  deprived  of  part  of  the 
fees  and  emoluments  arising  fron!  such  office.  On  the  part  of  the  corpora* 
tion,  it  was  admitted  that  the  effect  of  the  grants  had  been  to  lessen  the 
profits  derived  by  Mr.  Milne  from  his  employments  above  described. 

The  learned  Judge  left  to  the  jury  the  questions,  whether  the  facts,  as 
above  shown,  made  out  that  Mr.  Milne  was  clerk  to  the  magistrates  of 
the  division  of  Manchester,  and  that  he  was  appointed  and  acted  as  clerk 
to  the  stipendiary  magistrate.  The  jury  found,  as  to  both  questions,  in 
the  affirmative :  upon  which  the  learned  Judge  directed  a  verdict  for  the 
Crown. 

In  Michaelmas  term,  1844,  Kelii/  obtained  a  rule  nisi  to  enter  a  ver- 
dict for  the  defendants,  or  for  a  new  trial  on  the  ground  of  misdirection. 

In  Hilary  term  and  vacation  1846,(a) 
♦46*^1  *Sir  F.  ThesigeTj  Attorney  General,  Starkie  and  Cowling 
-*  showed  cause ;  and  Sir  F.  Kelly ^  Solicitor  General,  and  Martin 
were  heard  in  support  of  the  rule.  The  points  argued  will  appear 
sufficiently  from  the  judgment  of  the  Court :  the  cases  cited  are  men- 
tioned in  the  notes.  Cur.  adv.  vtdt. 

Lord  Denman,  C.  J.,  in  this  vacation  (June  27th),  delivered  the 
judgment  of  the  Court. 

This  was  an  application  for  a  mandamus  to  assess  compensation  to 
Mr.  Oswald  Milne  for  the  loss  of  the  profits  and  emoluments  of  the 
several  offices  of  clerk. to  the  magistrates  for  the  division  of  Manchester, 
and  of  clerk  to  the  justice,  for  the  time  being,  appointed  under  stat.  53 
G.  3,  c.  72,  and  of  the  prosecuting  offenders,(i)  and  other  business 
connected  with  the  said  division.  The  case  went  down  to  trial  at  Liver- 
pool, before  my  brother  Cress  well  ;  and  a  verdict  was  taken,  under  his 
direction,  for  the  Crown.  We  were  moved  to  enter  a  verdict  for  the 
defendants,  or  to  grant  a  new  trial  for  misdirection. 

The  claim  to  compensation  was  founded  upon  the  second  section  of 
Stat.  5  &  6  Vict.  c.  111. 

That  statute  was  passed  for  removing  doubts  as  to  the  validity  of  the 
charters  granted  to  certain  boroughs  in  pursuance  of  stat.  5  &  6  W.  4, 
c.  76,  and  the  acts  subsequently  passed  to  amend  that  act,  and  confirmed 
such  charters,  amongst  which  was  the  charter  granted  to  the  borough  of 
*4661  M^'^c^^ster.  (His  Lordship  here  read  *the  second  section  of  stat. 
"^  5  &  6  Vict,  c.  lll.(c) )  To  be  entitled  to  compensation  under 
the  statute,  Mr.  Oswald  Milne  must  have  been  either  an  officer  of  the 

(a)  The  case  was  argued  on  January  19th,  before  Lord  Denman,  C.  J.,  Pattssoit,  Cols- 
KiDOE  and  WiGRTMAN,  Jb.  ;  and  on  February  11th,  before  Lord  Dsnman,  C.  J.,  Pattssoit, 
Williams  and  Coleridge,  Js. 

(6)  On  the  application,  the  mandamus  was  refused  as  to  the  profits  of  prosecuting  offenders ; 
Segtna  v.  T%e  Mayor  of  Mandketter,  5  Q.  B.  402. 

(fi)  Ante,  p.  459,  note  (a). 
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borough,  or  of  the  county,  or  of  the  division  of  the  county  in  which  the 
borough  was  situate. 

He  claimed,  in  the  first  place,  as  liaving  held  the  office  of  clerk  to  the 
magistrates  acting  for  the  division  of  Manchester  in  the  county  of  Lan- 
caster. It  appeared  that  there  was  a  division  called  the  division  of 
Manchester,  consisting  of  forty-three  townships,  and  that  the  general 
business  of  the  division  was  done,  at  the  New  Bailey  in  Salford,  and 
that  Mr.  Milne  acted  as  clerk  to  the  magistrates  of  the  division  who 
attended  B,t  the  New  Bailey.  But  it  also  appeared  that  some  of  the 
justices  of  the  division  met  at  Worsley  and  others  at  Heaton  Norris, 
both  being  townships  within  the  division,  and  did  petty  sessions  business 
there;  and  that  such  justices  employed  different  clerks  on  such  occasions. 
Mr.  Oswald  Milne  does  not  appear  to  have  been  at  any  time  clerk  to  the 
justices  of  the  division  generally,  or  to  have  held  any  appointment  as 
such,  but  only  to  have  acted  as  clerk  to  such  of  the  justices  of  the 
division  as  attended  at  the  New  Bailey  at  Salford,  there  being  other 
persons  who  acted  as  clerks  to  such  of  the  justices  of  the  division  ab 
attended  at  Worsley  and  Heaton  Norris. 

Without  considering  the  very  uncertain  nature  of  the  office  he  appears 
to  have  held,(a)  it  is  clear  that  *he  did  not  hold  it  for  the  whole  rmAa^r 
division :  he  was  not  clerk  to  the  justices  for  the  division  of 
Manchester,  but  only  to  such  of  them  as  attended  at  Salford ;  and,  if 
Mr.  Milne  is  entitled  to  compensation  as  clerk  to  the  magistrates  of  the 
division,  it  would  be  difficult  to  refuse  it  to  those  who  acted  as  clerks  to 
the  justices  who  met  at  Worsley  and  Heaton  Norris,  and  who  might  also 
claim  to  be  clerks  to  the  justices  acting  for  the  division  of  Manchester. 
We  therefore  think  that  Mr.  Milne  is  not  entitled  to  compensation  as 
clerk  to  the  justices  for  the  division  of  Manchester. 

We  also  think  that  there  is  still  less  ground  for  claim  to  compensation 
for  loss  of  profits  and  emoluments  of  the  office  of  clerk  to  the  stipendiary 
magistrate  appointed  under  stat.  53  G.  3,  c.  72.  That  office  Mr.  Milne 
still  holds  ;  and  the  claim  is  therefore  only  in  respect  of  diminution  of 
profits.  But  we  think  it  unnecessary  to  consider  whether  the  diminution 
is  from  causes  that  would  entitle  hip  to  compensation,  as  we  are  clearly 
of  opinion  that  the  clerk  to  the  stipendary  magistrate  is  not  an  officer 
of  the  borough,  county  or  division  of  the  county  within  the  meaning  of 

a   The  following  authorities  were  referred  to  in  the  argument. 

On  the  general  question,  what  were  offices  entitled  to  compensation  :  Stat.  5  &  6  W.  4,  c 
76,  ss.  66,  141  ;  stat.  5  &  6  Vict.  c.  Ill,  s.  2,  (ante,  p.  459,  note  (a)) ;  Eex  v.  The  Mayor,  <(«., 
0/  Bridgewater,  6  A.  &  E.  339 ;  Begina  v.  The  Mayor,  <(«.,  of  Carmarthen,  11  A.  &  E.  9 ;  Se- 
ginn  ▼.  The  Mayor,  <(«.,  of  York,  3  Q.  B.  550 ;  Regina  v.  The  Corporation  of  Poole,  7  A.  &  E. 
730 ;  Ex  parte  Harvey,  7  A.  &  E.  739. 

On  the  nature  of  the  office  of  clerk  to  the  justices  at  petty  sessions,  and  to  the  stipendiary 
magistrate  ;  Com.  Dig.  Conrtt  (P  9) ;  Harding  v.  Pollock,  6  Bing.  25;  stat.  26  G.  2,  c.  14; 
•tat.  5  G.  4,  c.  96,  s.  30 ;  stat.  9  G.  4,  c.  61,  s.  15 ;  stat.  6  G.  4,  c.  50,  s.  10 ;  stat.  5  &  6  Vict.  c. 
109,  B.  14 ;  Btat.  7  &  8  Vict.  c.  101,  s.  11 ;  £r  parte  Sandye,  4B.6l  Ad.  863.  ^ 

On  the  legal  properties  of  divisions  of  counties:  stat.  9  G.  4,  c.  43 ;  stat.  6  &  7  W.  4,  c.  12; 
stat.  8  &  9  Vict.  c.  10,  s.  10. 
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Btat.  5  &  6  Vict.  c.  Ill,  s.  2.  He  is  merely  clerk  to  that  single  magis- 
trate, and,  as  such,  can  have  no  claim  to  compensation. 
♦4681  '^^^  learned  Judge,  at  the  trial  of  this  case,  took  a  *different 
-'  view  of  the  act  of  Parliament  and  of  the  evidence ;  and,  under 
his  direction,  a  verdict  was  found  for  the  Crown.  We  are  of  opinion 
that  that  verdict  cannot  be  supported :  but  we  do  not  find  that  any 
leave  was  givea  to  enter  a  verdict  for  the  defendants.  Therefore  the 
rule  for  a  new  trial  must  be  made  absolute. 

We  wish,  however,  to  observe  that,  though  the  form  of  the  issues 
made  it  necessary  to  take  the  opinion  of  the  jury,  the  question  decided 
was,  in  truth,  matter  of  law,  and  the  facts  undisputed.  We  would 
therefore  suggest  the  statement  of  a  case  which  may  be  turned  into  a 
special  verdict.  Rule  absolute.(a) 

(a)  The  case  has  hitherto  proceeded  no  farther. 
Part  of  the  above  report  is  by  H.  Merivale,  Esq. 


*4fiQ1  *I^IMES  V.  The  Company  of  Proprietors  of  The  GRAND 
J  JUNCTION  CANAL. 

Stat.  11  G.  4  &  1  W.  4,  c.  65,  s.  9,  enacting  that  no  infant  shall  forfeit  copyhold  land  for  lus 
neglect  or  refusal  to  be  admitted,  does  not  prevent  the  lord  from  seizing  quau»^ue.    ■ 

So  held  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Queen's 
Bench. 

A  canal  company  was  authorized  by  statute  (33  G.  3,  c.  60)  to  purchase  land,  on  voluntary  or 
compulsory  sale  by  the  persons  interested  (at  prices  to  be  agreed  upon,  or  ascertained  by 
commissioners  or  a  jury; ;  and  a  form  of  conveyance  was  prescribed,  purporting  that  the 
party  granted  all  his  "  right,  title,  and  interest,  to  and  in  the  same,  and  every  part  thereof, 
to  hold  to  the  said  Company  for  ever.*'  The  Company  were  authorized  to  enter  upon  pay- 
ment of  price,  or  tender,  &c. ;  and  were  made  liable  to  render  compensation  for  damage 
done  by  their  works,  &c.,  if  claimed  within  six  months.  A  copyholder  in  fee  executed  a 
conveyance  in  the  statutory  form  to  the  Company,  who  paid  him  the  price,  and  entered. 

Heidi  hy  the  Court  of  Exchequer  Chamber, 

That  this  conveyance  passed  only  such  interest  as  the  copyholder  could  convey  without  the 
lord,  and  that,  on  the  copyholder's  death,  no  other  person  having  been  admitted,  the  lord 
might  seize  quousque  for  want  of  a  tenant,  and  maintain  ejectment,  and  an  action  for  mesne 
profits,  against  the  Company. 

That,  the  copyholder  having  devised  generally  his  properly  called  F.,  which  comprehended  the 
land  in  question,  subject  to  payment  of  his  debts,  and  other  payments,  the  legal  title  to  the 
land  in  question  did  not  pass  to  the  devisee,  but  descended  to  the  copyholder's  heir  at  law. 

That,  in  an  action  by  the  lord  against  the  Company  for  mesne  profits,  it  appearing  by  special 
verdict  that  the  steward  had  made  a  warrant  of  seizure,  commanding  the  bailiff,  generally, 
"  to  seize"  the  land  "  into  the  hands  of  the  lord  of  the  manor,"  and  the  bailiff  did,  in  pursu- 
ance  of  the  warrant,  seize  into  the  hands  of  the  lord  until  a  tenant  should  come  in  and  be 
admitted,  this  must  be  considered  only  a  seizure  quousque. 

That,  in  order  to  entitle  the  lord  so  to  seize,  there  ought  to  be  proclamations  at  three  consecu- 
tive courts  baron.  But  that,  when,  in  an  action  by  the  lord  in  his  own  name  for  mesne  pro- 
fits, a  special  verdict  found  a  custom  to  seize  after  three  consecutive  courts  baron,  and  that 
there  had  been  a  recovery  in  ejectment  on  the  lord's  demise  (which  recovery  was  not  put  on 
the  record  by  way  of  estoppel',  and  that  proclamation  had  been  made  in  three  courts,  but  it 
was  not  found  whether  they  were,  or  were  not,  consecutive,  it  must  be  considered  that  the 
proclamations  were  regular,  though  the  jury  would  have  been  at  liberty  to  find  the  contrary. 

Trespass  for  mesne  profits.     The  declaration  charged  that  defend- 
ants, on  18th  May,  1836,  with  force,  &c.,  broke  and  entered  ceruin 
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closes  of  plaintiff,  in  the  parish  of  Rickmansworth,  otherwise  Rickmers- 
worth,  in  Hertfordshire,  and  ejected  and  expelled  plaintiff,  &c.,  and  kept 
and  continued  him  so  expelled,  &c.,  and  took  the  issues  and  profits,  &c. 

Pleas:  1.  Not  guilty.     Issue  thereon. 

2.  That  the  closes  in  which,  &c.,  in  the  declaration  ^mentioned,  p  ^i* ^ 
at  the  said  times  when,  &;c.,  were  not,  nor  was  either  of  them,  or 
anj  part  thereof,  the  closes  or  close  of  plaintiff,  in  manner,  &;c.     Con- 
clasion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Hertfordshire  summer 
assizes,  1840,  a  special  verdict  was  found,  the  material  parts  of  which  are 
as  follows. 

One  Joseph  Skidmore  died,  previously  to  the  14th  of  April,  1784, 
seised  of  certain  copyhold  lands,  described  in  the  presentment  of  admit- 
tance next  mentioned,  lying  and  being  within  the  manor  of  Rickmans- 
worth,  in  Hertfordshire.  The  verdict  then  traced  the  title  to  Joseph 
Skidmore's  son,  named  also  Joseph  Skidmore,  and  found  that  the  last 
mentioned  Joseph  Skidmore  was,  on  30th  March,  1785,  admitted  as 
tenant  of  (among  other  parcels)  a  copyhold  messuage  or  tenement,  farm, 
&c.,  called  Frogmores,  together  with  a  meadow  thereto  belonging  called 
Hogshaws,  otherwise  Round  Mead,  situate,  &c.,  in  the  parish  of  Rickmers- 
worth,  to  hold  unto  him,  his  heirs  and  assigns,  of  the  lord  by  the  rod,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  manor. 

The  verdict  then  stated  the  passing,  afterwards,  and  before  the  com- 
mencement of  this  suit,  on  days  severally  named,  of  certain  Acts  of  Par- 
liament, viz. :  stats.(a)  •38  G.  3,  c.  80,  34  G.  3,  c.  24,  35  G.  8, 
c.  8,  35  G.  3,  c.  85,  36  G.  3,  c.  25,  and  stats,  (local  and  personal,   I-     '  "^ 

(a)  These  statutes  contain  enactments  relating  to  the  Grand  Junction  Canal  Company. 
Several  sections  of  the  nets  were  cited  by  counsel  in  the  argument,  as  illuatrating  the  general 
policy  of  the  legislature  with  respect  to  the  fights  and  liabilities  of  the  Company ;  but  the  only 
cJaoses  on  which  the  Court  rested  their  judgment  are  the  following : 

Stat.  33  G.  3,  c.  80,  is  entitled  "  An  act  for  making  and  maintaining  a  navigable  canal  from 
the  Oxford  canal  navigation,  at  Braunston,  in  the  county  of  Northampton,  to  join  the  river 
Thames  at  or  near  Brentford,  in  the  county  of  Middlesex,  and  also  certain  collateral  cuts,"  ^c. 
Sect.  1  incorporates  "  The  Company  of  proprietors  of  the  Grand  Junction  Canal,"  by  that 
Dams,  empowers  them  to  purchase  lands  for  the  use  of  the  navigation,  to  make  and  complete  a 
canal,  to  be  called  "  The  Grand  Junction  Canal,"  to  supply  it  with  water  from  brooks,  &.C., 
within  certain  distances,  to  make  machines,  reservoirs,  soughs,  &c.,  to  cleanse,  enlarge,  &.C., 
itreama,  du;. :  "and  for  the  purposes  aforesaid,"  the  Company  are  " hereby  authorized  and 
empowered  to  enter  into  and  upon  the  lands  and  grounds  of  any  person  or  persons,  bodies 
politic,  corporate  or  collegiate,  whatsoever,  and  to  survey  and  take  levels  of  the  same,  or  any 
part  thereof,  and  to  set  out  and  ascertain  such  parts  thereof  as  they  shall  think  nece9sary  and 
proper  for  making"  the  canal,  reservoirs,  &.c.,  and  to  bore,  dig,  dec,  carry  away,  and  lay  earth, 
stone,  trees,  &c.,  or  other  things  which  may  be  dug  or  got,  in  making  the  canal,  &c.,  or  out  of 
the  lands  adjoining,  which  may  be  proper  for  making,  &.c.,  the  canal,  dec,  and  to  make,  on  the 
canal,  &.c,  or  lands  adjoining,  bridges,  aqueducts,  reservoirs,  houses,  machines,  dec,  and  do 
•II  other  mattera  and  things  which  they  shall  think  convenient  for  making,  &c.,  the  canal  and 
other  works ;  doing  aa  little  damage  as  may  be,  "  and  making  aatisfaction  in  manner  herein 
after  mentioned,  to  the  owners  or  proprietors  of,  and  all  persons  interested  in  the  landa,  tent 
ments  or  hereditaments,  waters,  watercourses,  brooks  or  rivers  respectively,  which  shall  be 
taken,  used,  removed,  diverted  or  prejudiced,  for  all  damages  to  be  by  them  sustained  in  or  by 
the  execution  of  all  or  any  of  the  powers  of  this  act ;  and  this  act  shall  be  sufficient  to  indem- 
nify the  said  Company  of  proprietors  and  their  deputies,"  dec,  "  and  all  other  persons  whom 
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public)  38  G.  3,  c.  xxxiii,  41  G.  3,  (U.  K.)  c.  Ixxi,  ^43  G.  3,  c. 
^^^^  viii,  45  G.  3,  c.  Ixviii,  51  G.  3,  c.  clxix,  52  G.  3,  c.  clx,  62  G.  3, 
c.  cxcv,  53  G.  3,  c.  xxxii,  56  G.  3,  c.  Ixxxv,  58  G.  3,  c.  xvi,  59  G.  3,  c 
Ixvi,  1  &  2  G.  4,  c.  xlui,  7  G.  4,  c.  cxl. 

soevert  for  what  they  or  any  of  them  shall  do  by  virtue  of  the  powers  hereby  granted,  subject 
nevertheless  to  such  provisoes  and  restrictions  as  are  hercinai'ter  mentioned."  Sect.  5  provides 
for  a  map  and  books  of  reference,  describing  the  line  of  the  canal,  Slc. 

Sect.  9  enacts :  "  I'hat  after  any  such  part  or  parts  of  the  said  lands  or  grounds  shall  be  so 
set  out  and  ascertained  as  albresaid  for  making  the  said  canal,"  &.C.,  **  and  for  providing  and  con- 
structing the  wharfs,  and  other  works  and  conveniences  hereinbefore  mentioned,  or  any  of 
them,  it  shall  be  lawful  for  all  bodies  politic,  corporate,  or  collegiate,  corporations  aggregate  or 
sole,  tenants  for  life  or  in  tail,  husbands,  guardians,  trustees,  and  feoffees  in  trust,  committees, 
executors,  and  administrators,  and  all  other  trustees  or  persons  whomsoever,  not  only  for  and 
on  behalf  of  themselves,  their  heirs  and  successors,  but  also  for  and  on  behalf  of  their  cestui 
que  trusts,  whether  infants,  issue  unborn,  lunatics,  idiots,  femes  covert,  or  other  person  or 
persons,  and  to  and  for  all  femes  covert  who  are  or  shall  be  seised,  possessed,  or  interested 
in  their  own  right,  and  for  every  other  person  or  persons  whomsoever,  who  is,  are,  or  shall 
be  seised,  possessed  of,  or  interested  in  any  lands,  grounds,  and  hereditaments  which  shall 
be  so  set  out  and  ascertained  for  ihe  purposes  aforesaid,  to  contract  for,  sell,  or  convey 
the  same,  and  every  part  thereof,  uiKo  the  said  Company  of  proprietors ;  and  if  it  shall 
happen  that  by  making  the  said  canal,  or  collateral  cuts,  or  any  of  them,  or  the  conveyance 
of  water  thereto,  the  property  of  any  landowner  or  landowners  shall  be  separated  into  small 
parcels,  so  as  to  render  the  occupation  thereof  inconvenient,  it  shall  be  la%vlul  for  such 
bodies  politic,"  &c.,  ''ond  all  such  other  person  and  persons  as  aforesaid,  by  and  with 
the  consent  of  the  Commissioners  hereby  appointed,  or  any  five  or  more  of  them  to  be  tistifled 
by  writing,"  &c.,  "  to  contract  for,  sell,  and  dispose  of,  or  to  convey  in  exchange  for  other 
lands,  all  or  any  part  of  such  small  parcels  of  land  to  any  person  ur  persons  whomsoever,  for 
such  price  or  prices  in  money  or  other  equivalent,  as  to  such  landowner  or  owners  shall  seem 
reasonable ;  and  all  such  contracts,  agreements,  sales,  conveyances,  and  assurances,  shall  be 
valid  and  effectual  in  law,  to  all  intents,"  &.C.,  *'any  law,  statute,  usage,  or  custom,  to  the 
contrary  thereof  in  any  wise  notwitlistanding :  and  all  bodies  politic,"  ^c,  **  and  all  persona 
whomsoever,  so  conveying  or  exchanging  as  aforesaid,  are  hereby  indemnified  for  or  in  respect 
of  any  such  sale  or  exchange  which  he,  she,  or  they,  or  any  of  them,  shall  respectively  make 
by  virtue  or  in  pursuance  of  this  act ;  and  all  such  contracts,  agreements,  sales,  conveyances, 
and  assurances,  shall  be  made  at  tiie  expense  of  the  said  Company  of  proprietors;  and  such 
of  them  as  shall  be  made  of  any  lands  or  other  hereditaments  to  the  said  Company  of  proprie- 
tors shall  be  made  according  to  the  form  following,  viz : 

I,  A.  B.,  of  ,  in  consideration  of  the«eum  of  to  me  paid  (or  in  consi- 

deration of  the  annual  rent  of  to  me  to  be  hereafter  yielded  and  paid,  by  yearly  or 

half-yearly  payments,  ns  may  he  agreed  upon)  by  the  Company  of  proprietors  of  the  Grand 
Junction  Canal,  do  hereby  grant  and  release  to  the  said  Company,  all  (describing  the  premiaea 
to  be  conveyed  .  and  all  my  right,  title,  atid  interest,  to  and  in  the  same,  and  every  part  there- 
of, to  hold  to  the  said  Company  for  ever,  by  virtue  and  according  to  the  true  intent  and  mean- 
ing of  the  act  of  parliament,  passed  for  making  and  maintaining  the  said  Grand  Junction  CaaaL 
In  witness  whereof  1  have  hereunto  set  my  hand  and  seal,  this  day  of  a.  d. 

Which  said  conveyances  shall  be  kept  by  the  clerk  or  clerks  to  the  said  Company  of  proprie- 
tors," who  shall,  when  requested,  deliver  attested  copies.  "And  every  such  conveyance  aa 
aforesaid  which  shall  be  made  to  any  person  or  persons  other  than  the  said  Company  of  pro- 
prietors, shall  be  according  to  the  following  form  : 

I,  A.  B.,  do  hereby,  by  virtue  and  in  pursuance  of  a  certain  act  of  parliament,  intituled  (inaert 
the  title  of  the  act),  and  by  and  with  the  consent  and  approbation  of  five  or  more  of  the  com- 
missioners appointed  under,  or  by  virtue  of  the  said  act,  testified  by  their  signatures  hereto, 
and  in  consideration  of  the  sum  of  to  me  in  hand  paid  by  C.  D.  at  or  be£:ce 

the  sealing  and  delivery  of  these  presents,  the  receipt  whereof  I  do  hereby  acknowledge  (or  in 
exchange  for  certain  lands,  situate  conveyed  to  me  by  C.  D.  by  writing  under 

his  hand  and  seal,  bearing  even  date  herewith),  convey  and  assign  to  the  said  C.  D.  all  (describe 
the  premises)  to  hold  to  the  said  C.  D.  his  heirs  and  assigns  for  ever,  as  witness  my  hand  and 
seal,  this  day  of 

And  every  such  conveyance  shall  be  valid  and  effectual. 

^ct.  10  enacts  that  all  and  any  bodies,  politic,  ^c,  "  or  other  person^  hereinbefore  capsaa* 
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♦The  jury  farther  found  that,  on  13th  March,  1797,  the  last  r#4»TQ 

mentioned  Joseph  Skidmore  made  his  deed  as  follows :  ^ 

•" RickmBiwworth,  Henfordshire. )  I  Joseph  Skidmore,  of,"  &c.,  "in  r«i»r>* 

Und    purchased  of   Mr.  Joseph  -3       ^'  t  ^i.  c    onoi  [  •*74 

Skidmore.  I  Consideration  of  the  sum  of  308/.   *- 

uted  to  sell  or  convey  lands  and  other  hereditaments,  or  any  other  owner  or  owners,  and  il*e 
occupier  or  occupiers  of  any  lands  or  other  hereditaments"  through  or  on  which  the  canal  and 
other  works  are  intended  to  be  made,  or  mills,  forges,  or  other  works  from  which  water  may 
be  diverted,  "  may  accept  and  receive  satisfaction  for  the  value  of  such  lands  and  grounds, 
mills,  forges,  or  other  works  and  hereditaments,  and  for  the  damages  to  be  sustained  by  making 
and  completing  the  said  works  hereinbefore  directed,  either  in  gross  sums,  or  by  annual  rents, 
as  shall  be  agreed  upon  by  and  between  the  said  owners  and  occupiers  respectively,  or  any  of 
them,  and  the  said  company  of  proprietors ;  and  from  and  immediately  after  the  time  of 
making  and  executing  such  sale  and  conveyance  or  any  contract  or  contracts  for  the  same,  the 
said  Company  of  proprietors  may  and  shall  be  at  liberty  to  enter  upon,  and  from  thenceforth 
ibr  ever  to  have,  take,  and  enjoy  the  said  lands,  grounds,  and  other  hereditaments,  for  the  uses 
and  maintenance  of  the  said  canal  and  cuts  respectively,  and  for  the  supplying  the  same  with 
water,  without  any  interruption  or  eviction  whatsoever;  and  in  case  the  said  Company  of  pro- 
prietors, and  the  said  parties  interested  in  such  lands  and  grounds,  or  other  hereditaments,  can- 
not agree  as  to  the  amount  or  value  of  such  satisfaction,  the  same  shall  be  ascertained  and 
settled  by  the  commissioners  hereinafter  appointed,  in  such  mainner,  and  subject  to  such  ver- 
dict of  a  jury,  if  required,  as  is  hereinafter  directed." 

Sections  11, 12,  13,  14  appoint  and  regulate  the  qualification  and  proceedings  of  ''commis- 
sioners** (sect.  11)  "for  settling,  determining,  and  adjusting  all  matters,  questions,  and  differ- 
ences which  shall  or  may  arise  between  the  said  Company  of  proprietors- and  the  several  pro- 
prietors of  and  persons  interested  in  any  lands,  grounds,  tenements,  mills,  mines,  waters,  heredi- 
taments or  premises,  which  shall  or  may  be  taken,  used,  affected,  or  prejudiced  by  the  eiecu- 
tion  of  any  of  the  powers  hereby  granted." 

Sect.  15  enacts  that,  "  upon  any  refusal  of  any  owner  or  owners,  occupier  or  occupiers  of,  or 
any  other  person  or  persons  interested  in  any  lands,"  &c.,  *'  to  accept  the  money  or  compensa- 
tion which  shall  be  oflfered  for  or  in  respect  of  the  same"  by  the  Company,  it  shall  be  lawful 
for  the  Company,  owner,  or  occupier,  or  person  interested,  to  apply  for  a  meeting  of  the  com- 
missioners, as  to  which  regulations  are  made. 

Sect.  16  empowers  and  enables  the  commissioners  "  to  determine  and  adjust  from  time  to 
time,  on  any  such  request  and  application  as  aforesaid,  what  sum  or  sums  of  money  shall  be 
paid  by  the  said  Company  of  proprietors  (either  in  gross  or  by  an  annual  rent  or  payment)  for  the 
absolute  purchase  of,  or  as  a  recompense  for  the  use  of  the  lands,  grounds,  or  hereditaments, 
which  shall  be  set  out  and  ascertained  as  aforesaid,  for  making  the  said  canal  and  collateral 
cuts  or  any  part  thereof,  and  for  other  the  purposes  herein  mentioned  ;  and  also  to  adjust  and 
determine  the  compensation  to  be  made  by  the  said  Company  of  proprietors,  for  any  damages 
which  may  or  shall  be  at  any  time  or  times  hereafter  sustained  by  any  bodies  politic,  corpo- 
rate, or  collegiate,  or  by  any  person  or  persons  respectively,  being  owners  of  or  interested  in 
any  lands,  grounds,  tenements,  mills,  mines,  or  other  hereditaments,  for  or  by  reason  of  the 
severing  or  dividing  the  same,  or  by  reason  of  the  making,  using,  repairing,  or  maintaining 
the  said  canal  and  collateral  cuts  respectively,  and  the  reservoirs,  aqueducts,"  &c.,  "  water- 
eoorses,  roads,  ways,  railways,  or  other  works,"  &c.,  "or  by  supplying  the  same,  or  any  of 
»hem,  with  water  as  aforesaid,  or  by  the  flowing,  leaking,  or  oozing  of  water  over  or  through  the 
banks  of  the  said  canal  and  collateral  cuts,  reservoirs,"  dLc,  "or  over  or  through  any  passages, 
gutters  or  watercourses  which  shall  be  made  pursuant  to  the  powers  hereby  given,  or  by  not 
cleansing  the  same,  or  by  diverting  any  stream  or  brook  into  the  same,  or  by  the  reason  or 
means  of  the  execution  of  any  of  the  powers  herein  contained." 

Sect  17  enables  the  Company,  or  persons,  &c.,  interested  as  aforesaid,  if  dissatisfied  with 
the  determinatfon  of  the  commissioners,  to  bring  the  case  before  a  jury,  who  shall  "  inquire 
of,  assess  and  ascertain,  and  give  a  verdict  for  the  sum  or  sums  of  n>oney,  or  the  annual  rem 
or  rents,  which  shall  be  paid  for  the  purchase,  or  for  the  hire  ana  use  of  such  lands  or  grounds, 
mills,  mines,  waters,  and  hereditaments,  and  the  compensation  which  shall  be  made  for  the 
damages  sustained  as  aforesaid,  and  the  said  commissioners  shall  give  judgment  for  such  pui 
chase  money,  rent,  recompense,  or  compensation  so  assessed  by  such  jury,  which  said  verdict, 
and  the  judgment  thereupon  pronounced  by  the  said  commissioners,  shall  be  binding  and  con 
closive,  to  all  intents  and  purposes,  against  all  bodies  politic."  &c.,  "  and  against  all  persons 
whomsoever."    And  sect.  16  provides  for  assessment  by  a  jury  when  parties  refuse  to  treat. 

2A 
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*4761  ^^**  ^  °^®  P*^^  ^^  ^^^  Company  of  proprietors  *of  the  Grand 

Junction  Canal,  do  hereby  grant  and  release  to  the  said  Company 

all  that"  'Apiece  or  parcel  of  land  or  ground  containing  by  admeasure- 

Sect.  21  enacts  that  the  commissioners  shall  not  take  notice  of  any  complaint  "  by  any  per- 
son  or  persons  whomsoever,  for  any  injury  or  damage  by  him,  her,  or  them,  sustained,  or 
supposed  to  be  sustained,**  unless  application  as  therein  provided  shall  have  been  made  ^'  within 
the  space  of  six  calendar  months  next  after  the  time  that  such  supposed  injury  or  damage  shall 
have  been  sustained,  or  the  doing  or  committing  thereof  shall  have  ceased." 

Sect.  24  provides  that  the  commissioners  and  juries  shall  award  "concerning  the  value  of 
lands,  mills,  and  other  hereditaments,  separately  and  distinctly  from  the  consideration  of  any 
other  damages  sustained  or  to  be  sustained  as  aforesaid,  and  shall  distinguish  the  value  set 
upon  the  lands  and  other  hereditaments,  and  the  money  assessed  or  adjudged  for  such  damages 
as  aforesaid,  separately  and  apart  from  each  other." 

Sect.  25  enacts  that,  on  payment,  or  tender,  or  security  given  for  pasrment,  of  the  sum  agreed 
upon,  determined  or  assessed  for  recompense  and  compensation,  or,  if  the  parties  cannot  be 
found  or  refuse  to  accept  the  same,  then  on  investiture  thereof  in  the  public  funds  or  govern- 
ment securities  (as  specified  in  the  clause),  and  in  certain  cases  upon  depositing  the  money,  the 
Company  may  enter  upon  the  lands,  &c.,  and  thereupon  such  lands,  &c.,  "  and  the  fee  simple 
and  inheritance  thereof,  together  with  the  yearly  profits  thereof,  and  all  the  estate,  use,  trust, 
and  interest,  of  any  person  or  persons  therein,  shall  from  thenceforth  be  vested  in  and  become 
the  sole  property  of  the  said  company  of  proprietors,  to  and  for  the  purposes  of  this  act  for  ever ; 
and  such  tender,  payment,  or  investiture  shall  not  only  bar  all  right,  title,  claim,  interest,  and 
demand  of  the  person  or  persons  to  whom  the  same  shall  or  ought  to  have  been  made,  but  also 
shall  extend  to,  and  shall  be  deemed  and  construed  to  bar  the  dower  of  the  wife  of  every  such 
person,  and  all  estates  tail,  and  other  estates  in  reversion  and  remainder,  of  his,  her,  or  their 
issue,  and  of  every  other  person  whomsoever  therein  :  provided,  nevertheless,  that  before  such 
payment,  security,  tender,  investment,  or  deposit,  as  aforesaid,  it  shall  not  be  lawful"  for  the 
Company,  or  any  person  under  them,  to  dig  or  cut  the  lands  of  the  person  entitled  to  socb 
payment  or  security. 

Sect.  30  provides  that  the  Commissioners  shall  and  may  settle  "  what  shares  and  proportions 
of  the  purchase  money,  or  compensation  for  damages,  which  shall  be  so  agreed  for,  determined, 
and  adjusted,  or  assessed  in  manner  respectively  as  aforesaid,  shall  be  allowed  to  any  tenant, 
or  other  person  or  persons,  having  a  particular  estate,  term,  or  interest  in  the  premises,  ibr  his, 
her,  or  their  respective  interest  therein,  and  with  due  regard  to  the  rights  and  interests  of  the 
lord  or  lords,  Jady  or  ladies,  of  any  manor  or  manors  whereof  the  lands  or  hereditaments  to  be 
afifected  by  the  said  canal  are  respectively  holden." 

Sect.  101  reserves  mines  and  minerals  to  the  lord.  See  it  more  fully  referred  to  in  p.  518, 
note  (a),  post. 

Sect.  103  empowers  the  Company  to  make  any  navijrable  branch  from  the  canal,  &,c,, 
"  through  or  over  an^common  or  waste  lands,  with  the  consent,  under  the  hands  and  seals,  of 
the  lord  or  lady  of  the  manor,  and  also  in,  over,  or  through  any  other  lands  or  grounds,  with 
such  consent  of  the  owners  thereof:*'  such  branch,  when  made,  to  be  deemed  part  of  the  canal 
for  every  purpose  of  the  act :  power  is  also  given  to  any  lord  or  lady  of  a  manor,  or  to  any 
owner,  &.c.,  with  such  consent  as  aforesaid,  and  under  other  conditions,  to  make  navigable 
communications,  at  "  his,  her,  and  their  own  expense,"  &c. 

Stat.  41  G.  3,  Ixxi.,  is  entitled  "  An  act  for  enabling  the  Company  of  proprietors  of  the  Grand 
Junction  Canal  more  effectually  to  provide  for  the  discharge  of  their  debts,  and  to  complete  the 
whole  of  the  works  to  be  executed  by  them,  in  pursuance  of  the  several  acts  of  the  33d,  34th, 
35th,  36th  and  38th  years  of  the  reign  of  his  present  Majesty  and  for  altering  and  enlarging  the 
powers  and  provisions  of  the  said  acts." 

Sect.  7  enacts :  *'  That  if  any  contract,  agreement,  bargain,  sale,  or  exchange,  of  or  concerning 
any  lands,  tenements,  or  hereditaments  hereafter  to  be  purhased,  taken  or  used  by  virtue  of 
the  powers  of  the  said  recited  acts  or  this  act.  for  the  purposes  thereof"  (over  and  above  what 
has  been  taken  and  already  contracted  for  on  account  of  the  canal,  collateral  cuts,  &.C.,  or  any 
railway  already  made  or  now  under  execution  by  the  Company,  or  small  separated  pieces  of 
land,  &c.,  which  the  Company  have  been  compelled  to  purchase  by  virtue  of  the  recited  acta) 
"  shall  be  made  or  entered  into  of  any  such  lands,  tenements,  or  hereditaments,  which  shall  be 
copyhold,  or  of  the  nature  of  copyhold,  shall  [$ic]  be  executed  and  completed  by  surrsndcr 
thereof  in  the  Court  of  the  manor  of  which  the  same  is  or  are  holden  according  to  the  custom  of 
sach  manor,  and  such  lands,  tenements,  or  hereditaments  shall  continue  subject  to  the  ( 
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ment,"  &c.,  *"  lately  part  of  a  certain  other  close  or  parcel  of 
meadow  ground"  ^'  situate,  lying  and  being  within  the  manor  and 
parish  of  Rickmansworth  aforesaid,  commonly  called  or  '''known 
by  the  name  of  Round  Mead,  and  cut  out  and  taken  therefrom 
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for  making  and  forming  the  said  Grand  Junction  Canal  and  towing 
path."  (Other  parcels  *were  also  conveyed).  "  All  which  said  rmA*7Q 
pieces  or  parcels  of  land  or  ground  were  lately  in  the  tenure  or  ^ 
occupation  of  Thomas  Gates,  his  assigns  or  undertenants,  and  are  par- 
ticularly delineated  and  set  forth  in  the  plan(a)  in  the  margin  of  these 
presents.  And  all  my  right,  title  and  interest  to  and  in  the  same  and 
every  part  thereof:  To  hold  to  the  said  Company  for  ever,  by  virtue 
and  according  to  the  true  intent  and  meaning  of  the  act  of  parliament 
passed  for  making  and  maintaining  the  said  Grand  Junction  Canal.  In 
witness  whereof,"  &c.  (Signed  and  sealed  by  Joseph  Skidmore ;  dated 
13th  March,  1797). 

^^  Received,  on  the  day  of  the  date  of  the  above  written  deed  of  and 
{rom  the  said  Grand  Junction  Canal  Company,  the  sum  of  308/.  10s.  of 
lawful,"  &c.,  "being  the  consideration  money  expressed  in  the  above 
conveyance;  by  me,  Joseph  Skidmore." 

That  the  said  lands  so  purchased  by  the  said  Company  of  the  said 
Joseph  Skidmore  were,  in  1797,  formed  into  and  used  as  parts  of  the 
canal  by  the  Company,  and  that  the  same  was  so  done  with  the  know- 
ledge of  Henry  Fotherly  Whitfield,  then  being  the  lord  of  the  said  manor 
of  Rickmansworth. 

That,  before  and  at  the  time  of  the  conveyance  before  mentioned,  the 
said  H.  F.  Whitfield  was  lord  of  the  manor  of  Rickmansworth  aforesaid, 
and  was.  seised  in  fee  thereof,  and  continued  so  seised  until  19th  Sep- 
tember, 1813,  when  he  died,  leaving  a  will,  &c.  The  title  to  the  manor, 
in  fee,  was  then  traced  to  the  plaintiff,  William  Dimes,  who  was  found 

fine*,  rents,  and  serYices  as  are  due  and  payable,  and  of  right  accustomed  in  the  same  manor,  as 
if  this  act  had  not  been  made,  unless  the  lord  or  4ord8,  lady  or  ladies  of  the  manor  for  the  time 
being,  shall  be  willing  or  desirous  of  enfranchising  the  same,  in  which  case  such  lord  or  lords, 
lady  or  ladies,  is  and  are  hereby  empowered  so  to  do,  notwithstanding  he,  she,  or  they  shall  be 
seised  of  or  entitled  to  the  same  manor  or  manors  for  a  less  interest  than  an  estate  of  inheritance 
in  fee  simple,  but  inasmuch  as  the  vesting  and  continuing  of  such  copyhold  premises  in  the  said 
Company,  as  a  body  corporate,  would  prevent  such  lord  or  lords,  lady  or  ladies  from  receiving 
Boch  benefits  of  lines,  heriots,  and  other  services  due  upon  death,  descent,  or  alienation,  in  like 
manner  as  he,  she,  or  they  would  have  done  in  case  such  copyhold  premises  had  continued  to  be 
the  property  of  persons  in  their  natural  capacities ;  and  in  case  the  said  lord  or  lords,  lady  or  ladies 
of  the  said  manor  or  manors,  shall  decline  to  enfranchise  the  respective  parcels  of  copyhold  lands, 
tenements,  hereditaments,  held  of  the  said  manor,  which  shall  be  so  purchased  by  or  vested  in 
the  said  Company  for  the  purposes  aforesaid,  he,  she,  or  they  shall  be  entitled  to  and  shall  he 
paid  by  the  said  Company  a  reasonable  recompense  and  satisfaction  for  the  loss  that  will  arise  to 
him,  her,  or  them,  in  respect  to  such  fines,  heriots,  or  other  services,  the  enjoyment  of  which 
^11  be  diminished  or  lost  by  the  vesting  and  continuing  of  such  copyhold  premises  in  a  body 
corporate  ;  which  recompense  and  satisfaction,  if  not  settled  by  agreement  between  the  parties, 
tthall  be  ascertained  and  settled  by  the  commissioners  appointed  in  such  manner,  and  subject  to 
0ii€h  verdict  of  a  jury,  if  required,  as  is  directed  by  the  said  recited  acts,  or  by  arbitration  in 
manner  hereinafter  enacted,'*  &c. 

(a)  The  plan  was  referred  to  and  copied  in  the  special  verdict. 
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*4791  *^  ^*^®  been,  since  *2d  December,  1821,  lord  of  the  said  manor, 
up  to  the  commencement  of  this  action. 

That  the  last  mentioned  Joseph  Skidmore  died  in  May,  1838,  leaving 
a  will,  dated  4th  August,  1844,  which  was  set  out  in  the  verdict ;  the 
material  parts  being  as  follows. 

"I,  Joseph   Skidmore,  of,**  &c.,  "order  all  my  just  debts,  funeral 
expenses,"  &c.,  to  be  in  the  first  place  fully  paid,  and  every  part  thereof 
satisfied :  and,  after  payment  thereof,  and  of  every  part  thereof,  I  give 
and  bequeath  all  my  freehold  and  copyhold  estates  and  personal  property 
whatsoever  and  wheresoever  unto  my  nephews  Edmund  Lucas  and  Skid- 
more Ashby,  for  the  aforesaid  and  following  purposes,  videlicet :    To 
receive  all  the  rents  and  profits  of  my  estate  and  book  debts,  &c.,  and 
maintain  my  wife  in  the  manner  most  agreeable  to  her,  together  with  all 
my  children,"  naming  eight,  "  out  of  the  aforesaid  net  proceeds  of  my 
estate,  and  leaving  my  wife  to  choose  the  occupation  of  a  part  of  the 
said  estates  that  may  be  most  profitable  and  conducive  to  her  and  her 
childrens'  comfort,  until  the  decease  of  my  wife,  and  not  before   my 
youngest  daughter  Charlotte  Skidmore  attains  the  age  of  twenty-one 
years,  and  then,  and  not  before,  I  give  and  bequeath  unto  my  son  Joseph 
Skidmore,  his  heirs,  executors,  administrators  and  assigns,  all  those  three 
inns,**  &c.  (partly  copyhold,  not  including  Frogmore).     "I  request  my 
trustees  to  take  up  **  "at  my  decease,  all  my  other  copyhold  property  in 
the  name  of  the  trustees.  .  Also  at  the  decease  of  my  wife,  and  when  my 
youngest  daughter  attains  the  age  of  twenty-one  years,  I  desire  my 
trustees  and  executors  to  sell*'  "  all  my  copyhold  estate  called  Frogmore, 
in  the  hamlet  of  Batchworth,  and  in  the  parish  of  Rickmansworth,  to  the 
♦4801  ^^^^   advantage  and  to  •pay  the   net   proceeds  thereof  to  my 
daughters,**  naming  six,  "  equally  to  be  divided  between  themy 
share  and  share  alike  :  if  either  of  them  die  before  the  time  fixed  for 
sale,  then  it  shall  fall  into  the  equal  division  of  my  surviving  daughters." 
"  And  I  do  hereby  nominate,  constitute  and  appoint  my  nephew  Edmund 
Lucas  and  Skidmore  Ashby,  their  heirs  executors  and  administrators,  my 
trustees  to,  and  executors  of,  this  my  will.** 

That,  at  a  court  baron  held  in  and  for  the  said  manor  of  Rickmans^ 
worth,  21st  October,  1835,  a  presentment  was  made ;  which  was  set  out. 
It  was  presented  that  Joseph  Skidmore  "  died  seised  of  all  that  messuage 
or  tenement  and  farm  called  Frogmore,  with  part  of  a  certain  meadow 
thereto  belonging  called  Hogshaws  Moor  or  Round  Mead,  containing," 
&c.,  "  within  this  manor,**  "  parts  of  which  said  farm  and  Mead,  contain- 
ing," &c.,  "  have  been  converted  into  and  form  parts  of  the  Grand  Jane* 
tion  Canal,  to  which  said  premises  the  said  Joseph  Skidmore  was  admit- 
ted," 80th  March,  1785.  That  the  said  Joseph  Skidmore  duly  made,"  &c., 
''  his  last  will  and  testament,**  &c.,  "whereupon  the  said  Edmund  Lucas, 
in  his  own  proper  person,  comes  into  Court  and  prays  to  be  admitted 
tenant  to  the  said  messuages  or  tenements,  farm  lands,  hereditaments  and 
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premises  with  their  appurtenances,  so  devised  to  him  by  the  said  will  of 
the  said  Joseph  Skidmore  as  aforesaid,  save  and  except  so  much  or  such 
part  as  the  said  farm  called  Frogmore,  and  the  meadow  called  Hogshaws 
Moor  or  Round  Mead,  as  now  forms  part  of  the  Grand  Junction  Canal, 
which  part  so  excepted  contains,"  &c.  ^^  And  the  said  Edmund  Lucas 
is  accordingly  admitted  tenant  thereto  (except  as  aforesaid),''  &c.,  upon 
the  trusts  in  the  will. 

•That  it  is  the  custom  of  the  said  manor,  after  the  decease  of  p^^^^ 
a  copyholder,  to  make  three  proclamations  at  three  several  ^ 
general  courts  baron,  held  in  and  for  the  said  manor,  for  the  party  entitled 
to  come  in  and  be  admitted :  that  the  first  of  the  said  proclamations  is 
usually  made  at  the  court  at  which  the  decease  of  the  copyholder  is 
presented  and  ascertained,  and  then  at  the  two  general  courts  baron 
next  following  respectively  :  that  notice  of  holding  such  courts  baron  is 
given  on  the  three  Sundays  next  preceding  the  holding  of  the  same,  by 
the  parish  clerk  reading  in  church  a  notice  that  such  court  will  be  held, 
and  by  the  placing  a  notice  on  the  church  door  that  such  court  will  be 
held.  That  three  such  notices  were  given  and  read,  in  manner  and 
form  as  above  stated,  before  the  holding  of  each  of  the  courts  as  next 
mentioned. 

That,  on  24th  February,  1836,  proclamation  was  made  for  the  person 
or  persons  entitled  to  be  admitted  to  the  premises  in  question,  of  which 
the  said  Joseph  Skidmore  lately  died  seised,  to  come  in  and  be  admitted 
thereto,  at  a  court  baron  held  in  and  for  the  said  manor :  which  procla- 
mation is  in  the  words  following ;  that  is  to  say : 

"  Manor  of  Rickmersworth  1  The  general  court  barou  of  William  Dimes,  Esq., 
in  the  county  of  Hertford.  |  j^^  J  of  the  said  manor,  there  held  on  Wednesday 
the  24th  day  of  February,  in  the  year  of  our  Lord  1886,  before  George 
Quilton  the  younger,  steward  of  the  said  manor." 
"  First  proclamation  \  At  this  court  proclamation  is  made  for  the  person  or 
to^part^ofe8tate?late  /"Persons  entitled  to  be  admitted  to  all  that  piece  or 
Joseph  Skidmore.  )  parcel  of  land  containing,"  &c.,  ''now  forming  part 
of  the  Grand  Junction  Canal,  formerly  part  of  the  estate,  called 
^Frogmore  and  Hogsh&ws  Moor  or  Round  Mead,  situate  at  Batch-  r^c^oo 
worth  within  this  manor,  and  of  which  Joseph  Skidmore,  one  of 
the  customary  tenants  of  the  said  manor,  lately  died  seised,  to  come  into 
Court  and  be  admitted  thereto :  but  no  one  comes." 

That,  on  6th  April,  1836,  another  proclamation  for  the  like  purpose 
was  made  at  a  court  baron  then  held  in  and  for  the  said  manor :  which 
proclamation  was  set  out  as  follows : 

'*  Manor  of  Rickmersworthl  The  court  leet  with  a  view  of  frankpledge,  and 
in  the  county  of  Hertford.  J  ^ourt  baron  of  William  Dimes,  Esquire,  lord  of 
the  said  manor,"  &c.  / 

Then  followed  the  second  proclamation,  in  the  same  terms  as  the 
first. 
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That,  on  11th  May,  1836,  at  a  court  baron  held  in  and  for  the  said 
manor,  a  third  proclamation  for  the  like  purpose  was  made :  which  pro- 
clamation was  set  out  as  follows : 

"  Manor  of  Rickmersworth  1  The    general   court   baron   of  William   Dimes, 
ir  the  county  of  Hertford.  /Esquire,  lord  of  the  Said  manor,  there  held,"  to. 

Then  followed  a  third  proclamation  in  the  same  terms  as  tlie  two  others ; 
and  the  entry  went  on  as  follows. 

"  Warrant  of  seizure.  Whereupon,  at  this  court,  a  precept  is  issued 
by  the  steward  aforesaid,  directed  to  Thomas  Wilson,  the  bailiff  of  the 
said  manor,  commanding  him  to  enter  upon  the  said  hereditaments  and 
premises,  and  to  seize  the  same  into  the  hands  of  the  lord  of  this  manor. 
And  during  the  sitting  of  this  court  the  said  bailiff  returned  that,  by 
*4ft^1  ^^^^^^  ^^  ^^®  ^^^^  precept  *to  him  directed,  he  had  entered  into 
all  and  singular  the  said  piece  or  parcel  of  lands,  hereditaments 
and  premises,  with  the  appurtenances,  and  seized  the  same  into  the 
hands  of  th^  lord  of  the  said  manor,  as  by  the  said  precept  he  was  com- 
manded." 

That  the  lands  described  in  the  aforesaid  warrant  were  seized,  to  wit, 
on  the  11th  day  of  May,  a.  d.  1836,  by  the  bailiff  of  the  said  manor, 
in  pursuance  of  the  warrant  aforesaid,  into  the  hands  of  the  lord  of  the 
said  manor  until  a  tenant  thereof  should  come  in  and  be  admitted  of  the 
manor  aforesaid.  And  that  the  said  bailiff  so  seized  the  said  lands  by 
walking  over  the  towing  path  of  the  same,  and  reading  his  warrant  to 
seize  the  same  in  the  hearing  of  several  persons  then  and  there  present, 
and  by  bringing  away  a  part  of  the  soil  thereof. 

That  the  said  plaintiff,  William  Dimes,  in  or  as  of  Trinity  term  3  W. 
4,  commenced  an  action  of  trespass  and  ejectment  in  the  Court  of 
Queen's  Bench(a)  in  the  name  of  one  John  Doe,  as  lessee  of  him  the 
said  William  Dimes,  against  one  Richard  Roe,  a  casual  ejector,  for  the 
recovery  of  the  possession  of  five  acres  of  land  covered  with  water,  &c., 
and  five  acres  of  other  land,  with  the  appurtenances,  situate  and  being 
in  the  parish  of  Rickmersworth  in  the  county,  &c.,  and  caused  a  decla- 
ration in  the  said  action  to  be  delivered  to  the  defendants,  then  tenants 
in  possession  of  the  demised  premises,  with  the  appurtenances.  And 
such  proceedings  were  thereupon  had  in  the  said  Court  that  the  said 
i^AQAi  William  Dimes,  in  the  name  of  the  said  John  Doe,  to  *wit,  in 
Trinity  term  1  Victoria,  by  the  consideration  of  the  same  Courts 
recovered  against  the  said  Company  a  certain  term  then  to  come  of  and 
in  the  said  demised  premises,  with  the  appurtenances,  and  also  his  da- 
mages, &c. ;  and  afterwards,  in  the  same  term,  a  certain  writ  of  her  said 
Majesty  issued,  &c.,  upon  the  said  judgment,  to  cause  John  Doe,  as 
lessee  of  William  Dimes,  to  have  possession  of  his  said  term  then  to 
come,  among  other  things,  of  and  in  the  said  demised  premises,  with 
the  appurtenances  as  aforesaid.     That,  by  virtue  of  the  said  writ,  the 

(a)  See  note  at  the  end  of  this  case,  p  516. 
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sheriff  of  the  county  of  Hertford  delivered  possession  of  *hr  before 
mentioned  term 'of  and  in  the  land  covered  with  water,  &c.,  in  :iianner 
and  form  following,  &c.  (describing  the  entry  of  the  ofBcer,  and  his 
giving  a  turf  to  the  bailiff  of  the  manor).  And  the  plaintiff  then  put 
a  bar  across  the  canal. 

That  the  lands,  and  the  land  covered  with  water,  the  possession  of 
which  was  so  delivered  as  aforesaid,  are  the  same  lands  as  have  been 
seized  by  the  bailiff  of  the  manor  on  the  11th  May,  1836,  as  before  men- 
tioned 

That  Thomas  Emmott  Skidmore  was  and  is  the  eldest  son  and  heir 
of  the  said  Joseph  Skidmore,  who  died  on  the  13th  May,  1835,  and  that 
he  was  born  on  18th  April,  1816,  and  was  of  age  at  the  time  of  the  pre- 
sentment after  mentioned. 

That  the  said  Thomas  Emmott  Skidmore,  claiming  to  be  such  heir, 
and,  as  such,  to  be  the  trustee  for  the  defendants,  did,  on  the  6th  July, 
1838,  on  the  requisition  of  defendants,  sign  a  request  in  triplicate, 
addressed  to  the  plaintiff  as  lord  of  the  manor,  and  to  James  Warren,  who 
was  then  the  steward  of  the  manor,  to  hold  a  special  Court  and  admit 
the  said  Thomas  Emmott  *Skidmore  to  the  said  copyhold  pre-  r^^gc 
mises :  and  that,  on  the  following  day,  the  same  were  duly  served  on  ^ 
the  said  plaintiff  and  the  said  steward,  and  a  tender  of  10/.  for  the 
expense  of  a  special  Court  was  duly  made  to  the  said  steward,  and 
refused  by  him,  as  ordered  by  the  plaintiff.  The  request  was  then  set  out. 

The  special  verdict  concluded  by  leaving  to  the  Court  the  question  for 
whom  the  issues  were  to  be  severally  found. 

The  case  on  the  special  verdict  was  argued  in  Hilary  term,  1844,(a) 
by  Sir  W,  W,  Follett^  Solicitor  General,  for  the  plaintiff,  and  Kelit/  for 
the  defendants. 

The  arguments  used,  and  the  authorities  cited,(5)  will  appear  suffi- 
ciently from  the  judgment  of  the  Court,  and  from  the  arguments  and 
judgment  on  the  writ  of  error  in  the  Exchequer  Chamber. 

Cur.  adv.  vutt. 

Lord  Denhan,  C.  J.,  in  Trinity  term  (May,  81st),  1844,  delivered  the 
judgment  of  the  Court. 

The  material  facts  of  this  special  verdict  appear  to  be  as  follows. 
Joseph  Skidmore,  being  seised  in  fee  of  certain  copyhold  premises  in  the 
manor  of  Rickmansworth,  by  deed,  dated  13th  March,  1797,  conveyed 
the  same  to  the  Grand  Junction  Canal  Company ;  and  they  were  in  that 
year  formed  into  and  used  as  part  of  the  canal  with  the  knowledge  of  the 
then  lord  of  the  manor.  '^'In  1821,  the  present  plaintiff  became  v^aqo 
lord  of  the  manor  by  purchase.  In  May,  1835,  Joseph  Skidmore 
died  ;  whereupon  three  proclamations  were  made  for  his  heir  to  come  in 

{&)  Janaary  16th.    Before  Lord  DBWMAir,  C.  J.,  Patteson  and  Colbridoe,  Js. 
(h)  AU  tha  autboritiea  mentioned  on  the  argument  in  the  Queen*B  Bench  (except  Res  t.  7^ 
LuHdon  Dodt  Company,  5  A.  &  B.  163),  are  among  those  cited  in  the  Exchequer  Chamber. 
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and  be  admitted ;  and,  on  his  not  coming  in,  the  premises  were  seized 
into  the  hands  of  the  lord,  an  action  of  ejectment  was  brought,  and 
judgment  obtained;  and  then  the  present  action  brought  for  mesne 
profits.  The  defendants  pleaded,  Ist,  Not  guilty ;  and,  2dlj,  That  the 
plaintiff  was  not  possessed.  For  the  defendants  it  is  contended  that,  by 
the  acts  of  parliament  under  which  the  defendants  made  their  canal,  and 
the  conveyance  of  Joseph  Skidmore,  the  copyhold  tenure  of  the  premises 
was  destroyed  and  the  lord's  right  turned  into  a  mere  right  to  compensa- 
tion, or  that  the  Company  became  copyhold  tenants  and  Joseph  Skid- 
more's  estate  was  entirely  gone.  It  is  also  contended  that  the  special 
verdict  does  not  show  the  proclamations  to  have  been  properly  made 
according  to  the  custom  of  the  manor,  and  that  the  seizure  shown  was  an 
absolute  seizure  and  not  a  seizure  quousque,  in  which  case  it  would  be 
void  according  to  the  authority  of  Doe  dem.  Tarrant  v.  Helliery  3  T.  R. 
162.  It  is  also  contended  that,  as  the  heir  of  Joseph  Skidmore  was  a 
minor  at  his  death  in  1835,  he  was  protected  from  seizure  by  stats.  9 
Geo.  1,  c.  29,(a)  and  11  Geo.  4  &  1  W.  4,  c.  65.(J) 

We  do  not  think  it  necessary  to  express  an  opinion  on  any  of  these 
points,  except  that  which  arises  on  the  statute  9  Geo.  1,  c.  29,  and  11 
Geo.  4  &  1  W.  4,  c.  65.  It  is  contended  by  the  plaintiff  that  they 
relate  only  to  forfeiture  and  not  to  seizure  quousque,  and  are  not  appli- 
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cable  to  the  present  case.     Now  it  is  plain  from  the  *case  of 


King  v.  DilltBton^  1  Salk.  386,  and  other  cases,  that,  unless  there 
be  a  special  custom,  a  copyhold  estate  is  not  forfeited  absolutely  by 
neglect  of  the  heir  to  come  in  and  be  admitted,  but  is  only  forfeited 
quousque :  and,  even  where  there  is  a  custom  to  forfeit  absolutely,  per- 
sons under  disability,  unless  expressly  named,  are  not  bound  by  it.  If, 
therefore,  the  statutes  9  Geo.  1,  c.  29,  and  11  Geo.  4  &  1 W.  4,  c.  65,  be 
construed  to  apply  only  to  absolute  forfeitures,  their  operation  will  be 
confined  to  cases  where  there  is  a  special  custom  for  persons  under  dis- 
ability to  forfeit  absolutely  for  want  of  coming  in  to  be  admitted.  One 
can  hardly  conceive  that  cases  of  so  extremely  rare  occurrence  (if  indeed 
any  ever  did  occur)  would  be  made  the  subject  of  legislative  enactment. 
Moreover,  the  acts  are  much  more  applicable  to  seizures  quousque ;  for 
they  provide  that  in  case  of  an  infant  heir  the  lord  may  after  three  pro- 
clamations appoint  an  attorney  for  the  infant,  and  admit  him  by  such 
attorney :  he  may  then  proceed  to  fix  the  fine,  and,  if  it  be  not  paid,  may 
seize  and  hold  until  he  has  paid  himself  the  fine  and  expenses ;  and  then 
he  is  to  give  up  the  land  to  the  heir. 

Now  these  provisions  manifestly  are  for  the  benefit  of  both  parties, 
that  the  lord  may  have  his  fine  at  the  proper  time,  and  that  the  infant 
may  not  forfeit  the  profits  of  the  land  till  the  fine  is  paid,  and  afterwards 
pay  the  fine«  but  may  be  put  in  the  same  situation  as  if  he  had  come  in 
at  once.     There  is  no  decided  case  which  puts  a  different  construction  on 

(a)  See  s.  5.  (6)  See  b.  9 
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these  acts.  And  we  are  of  opinion  that,  as  the  heir  of  Joseph  Skidmore 
vas  an  infant  at  the  time  of  his  death,  having  been  born  in  *1816,  r^^oo 
the  plaintiff  was  bound  to  pursue  the  course  pointed  out  by  those 
acts.  It  may  be  that  the  heir  cannot  be  found;  and  it  may  not  be  known 
ifhether  he  be  an  infant ;  and,  possibly,  in  such  case,  some  distinction 
may  be  made :  but  this  special  verdict  does  not  state  any  such  fact. 

Upon  this  latter  ground,  therefore,  we  think  that  the  verdict  must  be 
entered  for  the  plaintiff  on  the  first  issue,  and  for  the  defendants  on  the 
Becond.     Verdict  accordingly. 

Judgment  for  defendants  on  the  second  issue. 
Error  was  brought  by  the  plaintiff  in  the  Exchequer  Chamber.     In 
£aster(a)  and  Trinity(5)  vacations  1845,  and  Hilary  vacation(c)  1846,  the 
case  was  argued. 

Smythies^  for  the  plaintiff  in  error  (the  plaintiff  below).     All  the  points 
which  will  be  now  raised  for  the  defendants  in  error,  except  those  arising 
on  the  construction  of  stat.  11  G.  4  &  1  W.  4,  c.  65,  s.  9,  were  decided 
in  favour  of  the  plaintiff  by  the  Court  of  Queen's  Bench,  in  the  action 
of  ejectment(d)  referred  to  in  the  special  verdict.     That  judgment  has 
been  approved  of  by  Lord  Cottenham,  C.  ;    Grand  Junction  Canal 
Company  v.  Dimes,  2  Jurist,  1077  :    and   the   view  of  the  Court  of 
Queen's  Bench  appears  to  agree  with  that  of  Shadwell,  V.  C,  in  Grand 
*  Junction  Canal  Company  v.  Dimes,  2  Jurist,  886,  in  the  Vice-   r^tAQg 
Chancellor's  Court.     [The  Court  desired  Smythies  to  confine  his 
argument  to  the  point  decided  in  the  present  action  against  the  plaintiff 
in  the  Queen's  Bench.]    It  was  assumed  by  the  Court  of  Queen's  Bench 
that  the  infant  heir  is  entitled  ;  but  the  plaintiff  contends  that  the  devisee 
under  Skidmore's  will  is  the  party  entitled  to  be  admitted;  and  stat.  11 
G.  4  &  1  W.  4,  c.  65,  s.  9,  applies  only  where  the  party  entitled  to  be 
admitted  is  an  infant,  feme  covert  or  lunatic.     Where  there  is  an  infant 
entitled  as  devisee  or  heir,  the  statute  directs  that  he  shall  be  admitted ; 
but  provides  that,  if  he  does  not  appear,  he  shall  not  forfeit  his  land ;. 
and  it  enables  the  lord  to  admit  him  by  guardian,  and  then  enter  on  the 
land  and  take  the  profits  till  his  fine  is  satisfied.     It  is  not  the  infancy 
of  the  heir  at  law,  merely  as  such,  but  that  of  the  party  entitled  to  be 
admitted,  which  protects  from  forfeiture  under  the  statute,  as  was  the 
case  at  common  law ;  King  v.  DUliBton,  1  Show.  81,  83 ;  S.  C.  1  Salk. 
H86 ;  3  Mod.  221,(e)  where  the  infant  was  heir  of  an  unadmitted  sur- 
renderee, and  had  therefore  no  legal  estate.     It  will  be  urged,  for  the 
Cfimpany,  that,  the  testator  being  a  bare  trustee  for  them,  a  devise  in 
^'eneral  words  of  all  his  real  estates,  charged  with  the  payment  of  his 

'<!'  May  lOih,  1845.    Before  Tuidal,  C.  J.,  Pollock,  C.  B.,  Coltmah  and  Mauls,  Js., 
zwd  Parks  and  Rolfb,  Bs.  * 

(M  June  14th,  1845.    Before  the  rame  Judges. 
ic)  February  3d,  1846.    Before  the  same  Judges, 
•i)  P.  518,  note  (a),  post. 
{e)  And  see  the  references,  pp.  512,  513,  post. 
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debts,  will  not  pass  the  trust  estate.     But  the  testator  proceeds  to  direct 
his  trustees  to  take  up  his  copyhold  Frogmore,  and  then  to  sell  it :  and, 
therefore,  the  question  is  simply,  what  does  "  Frogmore"  mean  ?  In  the 
entry,  on  the  rolls,  of  the  testator's  admittance,  it  clearly  includes  the 
land  now  forming  the  canal :  and  the  Court  cannot  assume  that  it  has 
♦4Q01   *  diflferent  meaning  in  the  will,  as  the  jury  have  not  *found  the 
-*   fact.     The  general  principle  (Lord  Brat/brooke  v.  Innkip^  8  Ves. 
417,  435 ;  Roe  dem.  Reade  v.  Reader  8  T.  R.  118,)  is,  that  general  words 
will  pass  the  estate  of  a  bare  trustee,  unless  there  is  something  to  show 
a  contrary  intention,  and  that  a  contrary  intention  will  be  presumed 
from  any  charge  or  condition  inconsistent  with  the  trust,  because  the 
Court  will  not  presume  an  intention  to  do  what  cannot  legally  be  done. 
But  this  rule  applies  only  to  cases  of  express,  not  of  constructive,  trusts; 
Wall  V.  Bright,  1  Jac.  &  W.  494.     The  distinction  between  express  and 
constructive  trusts  was  made  in  Q-oodwyn  v.  Lister^  3  P.  Wms.  387,  on 
an  application  to  a  Court  of  equity  to  order  an  ipfant  trustee  to  convey 
under  stat.  7  Ann.  c.  19 ;  and  in  King  v.  Turner^  2  Sim.  545,  549,  on 
a  similar  application  under  stat.  6  G.  4,  c.  74.     If  the  rule  is  carried 
beyond  express  trusts,  or  such  as  appear  on  the  face  of  the  deed  con- 
veying the  estate  to  the  testator,  before  a  Court  of  law  can  determine 
whether  the  legal  estate  passes  to  a  devisee,  the  collateral  issue,  whether 
the  testator  be  a  bare  trustee,  must  be  determined ;  and  this  can  properly 
be  done  only  by  a  suit  in  equity.     A  Court  of  law  may,  indeed,  look  at 
trusts  expressed,  or  necessarily  resulting  from  facts  stated,  in  the  deed 
under  which  the  testator  takes,  in  order  to  determine  his  intention ;  but 
it  cannot  go  beyond  the  deed  for  evidence  of  a  trust  on  which  the  devise 
of  the  legal  estate  is  to  depend.     Even  in  cases  of  express  trusts,  the 
rule  has  not  been  uniformly  observed ;  Ex  parte  Shaw,  8  Sim.  159. 
The  question  here  is,  whether,  if  a  testator  devises  land  by  name,  a  part 
of  which  he  had  contracted  to  sell,  that  part  will  not  pass  to  the  devisee 
♦4911  ^^  ^charged  with  the  payment  of  his  debts :  and  no  case  has  gone 
so  far  as  to  decide  that  it  will  not.     If  a  presumption  arises  out 
of  the  charge  one  way,  a  contrary  presumption  arises  from  the  fact  that 
his  heir  was  an  infant,  who  could  not  complete  the  sale  without  a  suit  in 
equity,  ( Wail  v.  Bright^  1  Jac.  &  W.  494,)(a)  the  costs  of  which  would  be 
paid  out  of  the  testator's  estate  {Midland  Counties  Railway  Company  v. 
Westcomiy  11  Sim.  57),  and  also  from  the  multiplication  of  heriots  by 
the  severance  of  the  copyhold.     But,  if  conflicting  presumptions  arise, 
the  Court  cannot  estimate  the  relative  weights,  and  no  inference  as  to 
intention  can  be  drawn  to  negative  the  express  words. 

But,  if  the  devisee  takes  nothing  in  the  land  in  question,  then  tbe 
case  depends  on  the  interpretation  of  the  word  "forfeit"  in  stat.  11  G. 
4  &  1  W.  4,  c.  65,  s.  9.  This  enactment  does  not  take  away  the  lord's 
common  law  remedy  of  seizing  the  land  of  an  infant  till  he  comes  to  be 

(a)  See  p.  504. 
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admitted,  but  merely  saves  from  absolute  or  total  forfeiture.   Blackstone 
I  (2  Com.  267)  defines  forfeiture  as  a  loss  of  all  interest  in  lands.     In 

I  King  V.  Dilliston,  1  Show.  81,  83;  S.  C.  1  Salk.  886;  8  Mod.  221; 

though  the  Judges  differed  in  their  decisions,  and  as  to  the  grounds 
of  them,  all  agreed  that  the  words  "  seize  as  forfeited"  could  not  be 
constmed  as  seizing  quousque.     In  Underhill  v.  Kelsey,  Cro.  Jac.  226, 
it  was  held  that,  where  the  heir  is  beyond  seas,  the  lord  cannot  seize  "as 
forfeited,"  but  may  "seize  in  the  interim."     The  interpretation  of  the 
words  in  stat.  11  G.  4  &  1  W.  4,  c.  65,  s.  9,  must  be  the  same  as  that 
of  the  same  words  in  the  corresponding  clause  of  sect.  5  o^stat.  9  G.  1, 
c.  29,  repealed  by  the  later  act  for  the  purpose  of  *re-enactment  rmAQo 
SDd  consolidation.     Now,  under  sect.  1  of  that  act,  it  was  held, 
in  Lord  Kensington  v.  ManseUy  18  Ves.  240,  that  the  lord  was  not  em- 
powered to  admit  any  person  entitled  otherwise  than  by  descent  or 
devise :  and,  if  sect.  5  of  stat.  9  G.  1,  c.  29,  took  away  the  lord's  power 
Uy  enter  quousque,  he  would  have  no  remedy  either  by  statute  or  common 
law  in  the  case  of  an  infant  or  feme  covert  entitled  by  deed.     The  pre- 
amble of  stat.  9  G.  1,  c.  29,  represents  that  the  statute  is  in  aid  of  the 
lord ;  and  it  is  so,  if  it  gives  him  the  option  of  an  additional  remedy : 
but,  if  it  takes  away  the  common  law  remedy,  it  imposes  on  him  great 
difiSculty.     The  lord  is  impeded  in  enforcing  his  fine,  because  admittance 
is  useless  to  the  heir,  and  seldom  thought  worth  the  fine  of  two  years* 
value  to  any  one.     When  the  tenancy  is  vacant,  and  no  claimant  appears, 
if  it  be  held  that  he  cannot  seize  quousque,  but  must  proceed  by  admitting 
under  the  statute,  he  can  enforce  his  fine  only  by  ejectment,  which 
would  be  defeated  by  showing  the  heir  to  be  under  disability.    If  he  then 
admits  the  heir,  and,  on  non-payment  of  the  fine,  brings  a  second  eject- 
ment, he  may  be  again  defeated  by  proof  of  title  in  a  devisee,  because 
the  statute  empowers  him  to  admit  only  persons  entitled.     And,  if  he 
admits  the  devisee,  he  may  be  again  defeated  by  proof  of  title  by  deed 
of  appointment  previous  to  the  devise.     In  all  these  actions  he  would  be 
embarrassed  by  the  necessity  of  proving  the  title  of  him  whom  he  seeks 
to  eject ;  and  the  defendant  would  succeed  by  proving  that  he  never  had 
title  to  the  land  which  he  seeks  to  retain ;  and  the  lord  could  discover 
the  title  to  the  land  only  by  successive  trials  and  defeats,  or  by  bill  of 
discovery.     But,  if  the  lord  has  *the  optioi^  of  the  statutory  or  v^aqo 
the  con\mon  law  remedy,  these  difiSculties  do  not  arise ;  because, 
first,   the  lord  will  proceed  by  statute  only  when  he  knows  who   is 
entitled ;  and,  secondly,  because,  if  his  ejectment  fails  under  the  statute, 
he  may  succeed  on  his  common  law  right  of  entry  for  non-payment  of 
fine.     Another  anomaly  would  result  if  this  were  not  so.    Sect.  9  of  stat. 
11  G.  4  &  1  W.  4,  c.  65,  declares  that  there  shall  be  no  forfeiture  for 
non-appearance  to  be  admitted,  or  non-payment  of  fine  after  admittance ; 
and  the  statute  (sect.  6)  gives  the  lord,  in  the  latter  case,  the  remedy 
of  entering  and  holding  till  the   fine  is  satisfied.     If,  then,  the  clause 
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against  forfeiture  restrains  the  lord  from  entering  till  the  heir  appears, 
it  must  be  held  that  the  lord's  entry  till  the  heir  pays  the  fine  is  not  for- 
feiture, but  that  his  entry  till  the  heir  claims  admittance  is  a  forfeiture. 
The  word  '^  forfeit"  must  mean  the  same  in  each  case,  and  cannot,  in  the 
ease  of  non-payment  of  fine,  be  construed  inconsistently  with  the  remedy 
given  to  the  lord  in  that  case.  The  duration  of  the  lord's  tenure,  when 
he  enters  pro  defectu  tenentis,  is  not  greater  than  when  he  enters  under 
the  statute  for  non-payment  of  fine ;  nor  is  the  condition  on  which  the 
claimant  may  determine  it  more  onerous :  and,  as  the  entry  under  the 
statute  cannot  without  inconsistency  be  called  a  forfeiture,  so  neither  can 
the  entry  quousque  at  common  law. 

The  Court  below  seem  to  have  been  pressed  with  the  difficulty,  that 
the  construction  insisted  upon  for  the  plaintiff  leaves  no  operation  for 
sect.  9,  except  in  the  rare  and  doubtful  case  of  a  particular  custom  for 
absolute  forfeiture  binding  on  infants.  But  the  section  would  apply  also 
*49i1  *^  *^^  ^*®®  °^  femes  covert,  who  by  common  *law  were  not  ex- 
empted from  forfeiture,  as  appears  from  Gilbert's  Tenures,  231, 
which  is  cited  in  1  Scriv.  Cop.  288,  note  (t),  (4th  ed.),  and  was  a  book 
of  authority  at  the  time  of  the  passing  of  stat.  9  G.  1,  c.  29,  the  author 
being  then  a  Baron  of  the  Exchequer.  He  assigns,  as  the  reason  for  his 
opinion,  that  femes  covert  were  bound  by  fine  and  non-claim  till  the 
privilege  of  exemption  was  given  them  by  stat.  4  H.  7,  c.  24,  and  that 
the  case  of  non-claim  of  copyholds  must  follow  the  analogy  of  common 
law  in  the  former  case.  And  immediately  after  his  elevation  to  the 
English  Bench,(a)  the  anomaly  pointe'd  out  was  corrected  by  statute. 
Sect.  9  of  stat.  11  G.  4  &  1  W.  4,  c.  65,  might  also  be  intended  to  pro- 
vide that  the  direction  in  sect.  3,  that  the  infant  ^^  shall  come"  to  be 
admitted,  should  not,  if  disobeyed,  work  a  forfeiture.  In  the  judgment 
below  it  is  said  that  there  is  no  decided  case  on  this  subject.  There  are, 
however,  two,  not  cited  below,  one  of  which  was  not  reported  when  that 
judgment  was  given.  About  ten  years  after  the  passing  of  stat.  9  G.  1, 
c.  29,  in  North  v.  JSarl  of  Strafford,  3  P.  Wms.  148,  the  Countess  of 
Strafford,  being  admitted  by  attorney,  refused  to  pay  the  fine,  on  the 
ground  that  the  attorney  had  no  authority  to  bind  her ;  and  the  lord 
sought  relief  in  equity :  but  Lord  Chancellor  Kixo  said  he  had  a  remedy 
at  law ;  either  he  might  bring  an  action  for  his  fine,  if  the  admittance 
was  valid,  or,  if  not,  he  might  "  seize  the  copyhold  as  forfeited :"  the 
words  ^^  as  forfeited"  may  be  inaccurate ;  but  the  decision  cannot  have 
been  mistaken,  and  is  an  express  authority.  In  Doe  dem.  Tarrant  v. 
HellieTj  3  T.  R.  162,  cited  below,  it  was  taken  for  granted  that  a 
•4951  8®^^*^^®'  where  a  feme  covert  was  entitled,  would  *have  been  good, 
^  if  it  had  not  been  for  an  absolute  forfeiture.  In  Doe  dem. 
Dover  v.  Tni^man,  1  B,  &  Ad.  736,  745,  the  Court  clearly  so  understood 
the  decision  in  Doe  dcm.  Tarrant  v.  Hellier^  and  drew  a  distinction 

(o)  See  Memorandum,  11  Mod.  376. 
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betireen  a  seizure  quousque  and  a  forfeiture,  as  the  preliminary  steps  in 
the  former  case,  begun  by  one  lord,  might  be  continued  by  his  successor, 
but  not  so  in  the  latter  case.  Doe  dem.  Twining  v.  Miiscott^l2  M.  & 
W.  832,  decided  after  the  argument  and  before  the  judgment  in  the 
Queen's  Bench,  is  an  express  determination  on  the  point,  contrary  to 
that  of  the  Court  below. 

Kelltf^  contrd.     The  important  point,  which  has  not  yet  *  '^en  decided, 
is,  whatever  the  nature  of  the  Company's  interest  may  be,  whether  Skid- 
more  died  seised :  for,  if  he  did  not,  this  action  is  not  maintainable ; 
and,  if,  notwithstanding  his  conveyance  to  the  Company,  he  did,  the  act, 
33  G.  3,  c.  80,  establishing  the  Company,  must,  as  to  such  transactions, 
be  considered  a  nullity.     [Pollock,  C.  B.     The  legislature  could  never 
have  intended  the  Company  to  take  only  an  equitable  interest.]     What- 
ever the  position  of  the  lord  may  be,  or  his  right  to  compensation,  the 
question  is,  whether  the  Company  did  not  take  all  the  interest  which 
Skidmore  possessed,  in  law  or  equity.     If  they  did,  Skidmore  could  not 
die  seised.     But  the  lord's  right  to  seize  quousque  depends  on  the  tenant's 
dying  seised.     [Rolfe,  B.     The  right  of  the  lord  to  enter  does  not 
depend  upon  the  tenant  dying  seised :  if  a  copyholder  aliened  by  feoff- 
ment and  livery,  it  would  be  a  forfeiture ;  yet  the  lord  could  enter  quous- 
que on  his  death.]     The  proclamations  in  this  case  state  that  the  tenant 
died  seised :  and  this  is  always  the  *case ;  Doe  dem,  Tarrant  v.   r^Aqa * 
ffeUier^  3  T.  R.  162 ;  Doe  dem.  Bover  v.  Trueman,     The  deci-   ^ 
sion  in  the  action  of  ejectment  turned  entirely  on  another  point,  which 
might  perhaps  have  been  met :  but  the  Company  were  obliged  to  proceed 
in  Chancery,  in  order  that  the  canal  might  not  be  stopped,(a)  and  to 
assume  in  those  proceedings  the  validity  of  the  judgment.     [Pollock, 
C.  B.    Tou  find  authority  in  the  act  to  enter  on  land  and  give  compen- 
sation.]    That  is  so :  but  the  plaintiff  must  show,  not  only  title  to  com- 
pensation, but  that  there  is  nothing  in  the  Company's  acts  to  give  them 
the  power  to  take  copyhold  land  at  all.     It  is  true  that  Skidmore  could 
not  convey  the  lord*s  interest;  but  he  did  convey  his  own :  if  so,  he  did 
not  die  seised.     [Pollock,  C.  B.     It  cannot  be  said  that  the  interests 
of  lords  of  manors  were  not  contemplated;  for  sect.  101  mentions  them.] 
The  question  is  whether,  by  stat.  83  G.  8,  c.  80,  s.  9,  under  the  convey- 
ance by  Skidmore,  all  his  interest  passed  to  the  Company.     They  could 
do  nothing  without  the  legal  estate.     Skidmore  was  seised  in  fee,  accord- 
ing to  the  custom  of  the  manor,  and  conveyed  to  the  Company  by  a  form 
which  passes  all  that  he  had,  including  the  right  of  possession.     If  the 
Company  had  had  a  conveyance  in  the  same  form  from  the  lord  also, 
they  would  have  acquired  the  fee :    how  much  then  would  they  have 
derived  from  each  ?  As  no  distinction  is  made,  respecting  the  form  of  con- 
veyance, between  copyholds  and  freeholds,  they  must  take  under  this  if 
at  all.   There  is  indeed  no  conveyance  by  the  lord :  and  the  lord's  interest 

(a)  Ante,  p.  488.  2  Jurist  1077. 
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may  not  pass.  [Rolfb,  B.  Can  you  show  any  means  which  the  lord 
♦4971  *^^  ^^  getting  compensation  for  what  he  would  lose  by  your 
cpnstruction  of  the  act  ?]  He  would  have  a  remedy  in  a  court 
of  equity ;  or,  under  sects.  10  to  16  of  stat.  33  G.  3,  c.  80,  he  may  have 
a  mandamus  to  the  Company  to  summon  a  jury  to  assess  the  damages.  ' 
The  Company  are  not  limited  as  to  time  by  their  statutes :  but  the  partj 
seeking  compensation  should  take  the  first  stepr  The  tenant  is  the  only 
person  who  can  give  possession ;  and  how  can  the  lord  deprive  the  Com- 
pany of  that  possession?  [Parke,  B.  If  he  cannot,  the  lord  is 
deprived  of  the  benefit  of  an  admittance.  Pollock,  C.  B.  According 
to  the  provisions  usual  in  modern  statutes,  possession  cannot  be  taken  till 
payment  of  compensation.  Smtfthies.  It  is  so  in  this.]  Unless  the 
lord  can  maintain  ejectment,  he  cannot  succeed  in  this  action.  But  the 
tenant's  conveyance  gave  the  right  of  possession  to  the  Company,  and  * 
took  away  the  lord's  right  to  seize  quousque,  which  was  commuted  into 
a  right  to  compensation.  [Pollock,  C.  B.  The  act  intending  that  the 
form  given  should  be  the  only  conveyance  between  the  parties,  it  might 
possibly  have  the  effect  of  an  admittance  as  well  as  of  a  surrender. 
Parke,  B.  Is  there  any  clause  to  compel  the  Company  to  purchase 
of  the  lord,  or  to  enable  the  lord  to  ask  for  a  mandamus  to  enforce  com- 
pensation ?]  The  lord  cannot  compel  the  Company  to  buy  his  interest 
in  the  land ;  but  he  can  compel  them  to  give  him  compensation  for  any 
injuries  to  lands  or  any  interest  in  lands.  [Maule,  J.  The  act  says 
that  the  lands  must  be  affected,  not  the  interest  in  them.]  He  may 
have  compensation  for  every  kind  of  injury,  including  that  which  arises 
from   the   transfer  of  possession   to  a   corporation,  whose   perpetuity 

*4981  ^®P^^^®^  ^^™  ^f  fi^^s '  ^^'  1^»  ^^5  ^^5  1^>  ^^-  Sect.  103  *8hows 
that  the  lord  must  lose  his  manorial  rights,  acquiring  a  right  to 
compensation.  When  waste  lands  are  taken,  the  lord's  consent  is 
required ;  but  for  copyhold  lands  the  consent  of  the  owners  is  sufficient. 
Regina  v.  The  Eantern  Counties  Railway  Company^  2  Q.  B.  347,  shows 
that  clauses  for  compensation  are  very  liberally  construed  in  favour  of 
the  landowner. 

But,  supposing  that  Skidmore  did  die  seised,  his  heir  was  entitled  to  be 
admitted,  and  was  an  infant  protected  by  stat.  11  G.  4  &  W.  4,  c.  65,  under 
which  statute  the  lord  ought  to  have  proceeded,  and  not  by  seizure  at 
common  law.  The  devisees  under  Slddmore's  will  are  not  entitled  to 
admittance,  as  nothing  passed  under  the  will  but  that  to  which  he  was 
beneficially  entitled.  The  testator,  by  directing  the  payment  of  his 
debts  in  the  first  place,  and  then  proceeding  to  devise  his  lands,  impliedly 
charges  his  lands  with  the  payment:  he  also  directs  his  devisees  to 
apply  the  rents  for  the  benefit  of  his  family.  These  directions  are  in- 
consistent with  an  intention  to  pass  a  bare  trust  estate  ;  OaUiers  v.  M6s»^ 
9  B.  &  C.  267;  Doe  dem.  Rot/lance  v.  Lightfoot,  8  M.  &  W.  553 ;  Wall 
v.  Bright,  1  Jac.  &  W.  494;  Roe  dem,  Reade  v.  Reade,  8  T.  R.  118; 
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}Ught  dem.  Compton  y.  Campion^  9  East,  267,  273.  It  is  said  tbat  this 
rnle  does  not  extend  to  implied  trasts :  but  what  principle  can  there  be 
for  the  distinction  between  these  and  express  trasts  ?  [Maulb,  J.  A 
devisor  might  be  impliedly  a  trustee  without  knowing  it :  he  might  think 
himself  owner.]  Though  in  the  cases  cited,  of  Goodwyn  v.  Lister ^  3 
P.  Wms.  387,  and  King  v.  Turner^  2  Sim.  549,  the  Court  would  not 
summarily  compel  an  infant  trustee  •by  implication  to  convey,  r#4ci(i 
yet  this  is  no  authority  for  the  construction  of  a  will,  where  the  *- 
only  questions  are  the  intention  and  the  capacity  of  the  words  to  effect 
it.  In  JJindsell  v.  Thacker,  12  Sim.  178,(a)  the  testator,  who  devised  to 
his  wife  for  *»«r  sole  use,  was  the  vendor  of  a  copyhold  which  he  held  as 
trustee,  as  here  >  and  the  estate  did  not  pass  by  the  will. 

But,  if  the  estate  did  pass  by  the  will,  the  devisees  have  disclaimed, 
and  the  legal  estate  remains  in  the  heir  at  law ;  Rex  v.  Wilson^  10  B. 
4  C.  80.  Doe  dem.  Le  Keux  v.  ffarrison,  6  Q.  B.  631,  shows  that 
nothing  vests  in  a  devisee  of  copyhold  till  admittance.  Then,  assuming 
that  the  estate  did  not  pass  by  the  will  or  has  been  disclaimed,  the  heir 
being  an  infant,  the  lord  was  restrained  from  seizing  the  land  quousque 
by  Stat.  11  G.  4  &  1  W.  4,  c.  65,  s.  9.  From  the  title  and  recital  of 
Stat.  9  G.  1,  c.  29,  it  appears  that  the  intention  of  the  legislature  was  to 
enable  the  lord  immediately  to  obtain  his  fine,  and  to  protect  the  tenant 
from  losing  more  than  the  fine ;  the  remedy  given  by  the  statute  being 
substituted  for  all  other  proceedings.  The  holding  of  the  lord  till  the  heir 
claims,  without  accounting  for  the  profits,  is  a  forfeiture  in  effect ;  and 
the  term  "  forfeiture"  is  used  with  that  meaning  in  1  Watk.  Cop.  830. 
A  custom  for  infants  to  forfeit  absolutely  for  not  coming  in,  though 
alluded  to  in  Doe  dem.  Tarrant  v.  Hellier^  3  T.  R.  162,  is  so  rare,  if  it 
exists  at  all,  that  the  statute  must  have  been  intended  to  apply  to  some 
more  general  case.  As  to  the  cases  cited  on  the  other  side :  in  Doe  dem. 
Twining  v.  Muscott,  12  M.  &  W»  832,  the  construction  of  *the  r^cnn 
statute  rests  only  on  a  dictum :  the  ca&e  was  argued  and  decided 
on  other  points.  In  North  v.  JSarl  of  Strafford^  3  P.  Wms.  148,  the 
i^tatute  is  not  mentioned,  and  .seems  to  have  been  overlooked.  ClayUm  v. 
Cookes^  2  Atk.  449,  contains  a  dictum  adverse  to  the  suggestion  that  a 
lord  may  seize.  In  Doe  dem.  Tarrant  v.  Hellier^  the  point  was  argued 
but  not  decided. 

But,  further,  the  warrant  in  this  case  was  to  seize  absolutely  ;  and  the 
verdict  finds  that  the  seizure  was  under  that  warrant,  by  reading  it  on 
the  land,  &c.  And,  although  the  jury  find  that  the  seizure  was  only 
quousque,  this  will  not  help,  as  it  appears  that  the  bailiff  had  no  authority 
for  such  a  seizure.  The  seizure,  then,  being  absolute,  cannot  be  supported 
as  a  seizure  quousque  :  Doe  dem.  Tarrant  v.  Hellier. 

Again,  the  custom  of  the  manor,  which  must  be  strictly  pursued,  is 
stated  to  be,  to  make  three  proclamations  at  three  consecutive  genera; 

<a)  There  appears  to  be  an  erratum  in  the  marginal  note. 
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Courts  Baron  next  after  the  tenant's  death :  but  the  verdict  does  not  state 
that  the  Courts  were  next  after  the  tenant's  death,  or  consecutiye,  or  thai 
the  second  was  general.  In  Doe  dem.  Bover  v.  TruemaUy  1  B.  &  Ad. 
736,  the  court  of  King's  Bench  held  that,  by  the  general  law  of  copy^- 
hold,  the  three  proclamations  ought  to  be  at  consecutive  courts. 

SmythieSf  in  reply.  As  to  the  last  technical  objections,  the  verdict 
states  that  the  proclamations  in  this  manor  were  ^'  usually"  made  at  the 
three  general  Courts  Baron  next  following  the  tenant's  death:  bat, 
as  that  which  is  usual  is  not  universal,  this  does  not  import  a  bindr 
*5011  ^^K  custom.  And,  though  the  ease  cited  ^shows  that,  with- 
-^  out  any  special  custom,  the  Courts  must  be  consecutive,  yet  the 
present  case  dififers,  in  not  stating  that  there  were  intermediate  courts; 
and  the  onus  of  proving  that  lay  on  the  defendants.  For,  if  no  procla- 
mations had  been  proved,  the  judgment  in  ejectment,  which  in  this  action 
for  mesne  profits  would  have  beenr  conclusive  if  pleaded,  was,  when 
proved,  prim4  facie  sufficient  for  the  plaintiff's  case.  Evep  where  it  has 
been  requisite  that  the  proclamations  should  be  proved,  an  allegation 
like  the  present  finding,  that  they  were  made  at  three  Courts,  without 
express  averment  that  the  Courts  were  consecutive,  has  been  considered 
sufficient,  as  in  the  special  verdict  in  King  v.  IHlliiton^  1  Show.  31,  83,  S. 
C.  1  Salk.  386,  3  Mod.  221,  the  special  case  in  Doe  dem*  Tarrant  v.  ffel- 
lier^  and  the  rejoinder  in  Sir  jR.  Leechford*8  Case,  8  Rep.  99  0^(0)  where 
there  was  a  demurrer  to  the  surrejoinder ;  in  none  of  whiich  cases  was  the 
objection  raised.  Then,  as  to  the  objection  that  the  second  court  is  called 
simply  a  "  Court  Baron,"  omitting  the  word  "general,"  the  word  omit- 
ted is  superfluous  and  adds  nothing  to  the  meaning,  the  term  "  Court 
Baron"  importing  a  general  Court,  2  Scriv.  Cop.  600,  note  (a),  unless 
restrained  by  the  term  "special."  Moreover,  as  every  Court  held  with 
the  customary  public  notice  is  general,  and  such  notice  is  here  stated, 
the  fact  that  the  Court  was  general  sufficiently  appears.  Further,  if  the 
devisees  under  Skidmore's  will  are  entitled,  the  proclamations  were  dis- 
•5021  P®*^®®^  ^'^^  '^y  *^®  presence  of  one  of  them  *in  Court ;  1  Scriv. 
-^  Cop.  286;  1  Walk.  Cop.  239;  Doe  dem.  Bover  v.  Trueman; 
and  his  not  asking  to  be  admitted  at  the  time  does  not  amount  to  a  dis- 
claimer. 

Then,  as  to  the  seizure  quousque  not  being  authorized  by  the  warrant 
which  was  to  seize  absolutely,  no  warrant  was  necessary ;  1  Scriv.  Cop. 
288,  citing  Trotter  v.  Blake,  2  Mod.  229 ;  Milfax  v.  Baker,  1  Lev.  26. 
The  decision  in  Doe  dem.  Tarrant  v.  Hellier  did  not  turn  on  the  warrant, 
but  on  the  subsequent  act  of  the  lord  proving  an  intention  to  seiae  abso- 
lutely ;  without  this,  the  warrant  would  not  have  proved  that  the  seizure 
was  absolute.  But  the  jury  here  find  expressly  that  the  seizure  was 
quousque ;  and  this  conclusion  of  fact  cannot  be  controlled  by  the  absence 

(a)  The  rejoinder  alleged  that  three  proclamations  were  made  "  according  to  the  custom,' 
which,  as  pleaded,  required  proclamation  in  Court,  and  **  at  two  other  Courts  following." 
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of  evidence  to  support  it,  a  special  verdict  not  professing  to  set  out 
evidence. 

On  the  construction  of  stat.  83  G.  8,  c.  80,  s.  9,  the  question  is, 
%hether  the  parliamentary  conveyance  operates  as  an  admittance  as  well 
as  a  surrender.     Two  forms  are  given,  one  for  a  conveyance  to  the 
Company,  and  the  other  for  a  conveyance  to  individuals :  and,  the  same 
efficacy  being  given  by  the  statute  to  each,  an  admittance  is  included  in 
both  cases  or  neither.     But  it  is  clear  that  in  the  case  of  an  individual 
there  is  no  provision  for  any  compensation  to  the  lord ;  and  it  seems  to 
be  conceded  that  his  interest  could  not  have  been  intended  to  pass  with- 
out compensation.     The  clauses  relied  on  for  the  defendants,  as  giving 
compensation,  apply  only  to  physical  injuries  to  the  land,  for  which  an 
action  on  the  case  might  be  brought,  not  to  the  conveyance  of  any  estate 
in  the  land :  and  the  claim  in  respect  *of  these  must,  by  sect.  21,   rt^cr^Q 
be  made  in  six  months ;  a  reasonable  provision  for  visible  injuries,  ^ 
but  not  applicable  to  a  secret  destruction  of  the  lord's  interest.     Stat. 
41  6.  3,  c.  Ixxi.  s.  7,  enacts  that  all  future  purchases  of  copyhold,  to  be 
made  under  the  former  acts  (which  property  must  be  conveyed  by  the 
form  given  in  stat.  83  G.  3,  c.  80,  s.  9),  ''  shall  be  executed  and  com- 
pleted by  surrender  thereof,"  &c. ;  and  the  lands  "  shall  continue  subject 
to  the  same"  fines ;  thus  assuming  that  a  conveyance  by  the  form  in 
question  is  incomplete  without  surrender  and  admittance,  and  that  fines 
are  still  payable.     But  sect.  25  of  stat.  38  G.  3,  c.  80,  requires,  in  addi- 
tion to  a  conveyance,  payment  before  the  Company  enter  on  the  land : 
it  is  not  contended  here  that  the  lord  has  been  paid ;  and  the  nonpay- 
ment alone  will  support  the  present  action ;   JEarl  of  ITarbortmgh  v. 
Shardlow^  7  M.  &  W.  87.     If  the  construction  of  the  act  be  doubtful, 
the  Company  who  obtain  it  must  suffer  by  the  ambiguity ;  Scales  v. 
Pickering^  4  Bing.  448,  452 ;  Webb  v.  The  Manchester  and  Leeds  Rail- 
way Company^  4  Myl.  k  Cr.  116,  120.     Assuming  that  the  tenant  did 
convey  the  legal  estate  in  the  land,  so  that  he  did  not  die  seised,  the 
consequence  contended  for  on  the  other  side,  that  the  lord  cannot  enter, 
does  not  follow ;  for  the  lord  enters  for  want  of  a  tenant,  whether  the 
tenancy  has  become  vacant  by  death  or  by  alienation. 

As  to  the  cases  which  have  been  cited  as  showing  that  nothing  passed 
to  Skidmore's  devisees.  In  Galliers  v.  MosSj  9  B.  &  C.  267,  and  Doe 
dem.  Roylance  v.  Lightfoot^  8  M.  &  W.  553,  the  testators  were  mortgagees : 
and  it  appeared  that  they  •were  trustees  for  the  mortgagors  on  r^r/^ 
the  face  of  the  deeds  creating  their  estates :  whereas  in  this  case 
the  fact  of  trusteeship  is  to  be  deduced  from  the  principles  of  equity 
applied  to  the  evidence,  a  distinction  recognized  in  Wall  v.  Bright^  1 
Jac.  k  W.  494.  In  Lindsell  v.  Thaeker^  12  Sim.  178,  it  was  admitted 
on  the  pleadings  that  the  testator  was  a  bare  trustee :  but  here  the  fact 
is  in  issue,  and  must  be  decided  as  in  a  suit  in  equity,  and  cannot  be 
established  by  the  mere  inspection  of  deeds  or  of  the  pleadings.     The 
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Court  cannot  apply  the  rule  contended  for  without  first  deciding  that 
which  is  the  proper  subject  of  a  suit  in  equity.  The  consequence  of  a 
testator's  permitting  an  estate  which  he  has  contracted  to  sell  to  descend 
on  his  infant  heir,  who  cannot  convey  without  a  suit  in  equity,  has  already^ 
been  pointed  out ;  it  cannot  be  presumed  that  the  testator  here  meant  to 
subject  his  estate  to  the  costs  of  such  a  suit. 

As  to  the  construction  of  stat.  11  G.  4  &  1  W.  4,  c.  65,  s.  9,  an 
expression  in  1  Watk.  Cop.  330  has  been  cited  with  reference  to  the 
word  "  forfeiture :"  but  Watkins's  opinion  and  that  of  Mr.  Serjt.  Scriven, 
on  the  whole  point  at  issue,  are  with  the  plaintiff;  1  Watk.  Cop.  235, 
note  (1),  1  Scriv.  Cop.  341.  Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  in  this  vacation  (June  13th,  1846),  delivered  the  judg- 
ment of  the  Court.  After  stating  the  material  parts  of  the  special  ver- 
dict, his  Lordship  proceeded  as  follows. 

On  the  argument  of  this  case,  by  Mr.  Smythies  for  the  plaintiff  in 

error,  and  the  Solicitor  General  Sir  Fitzray  Kelly^  for  the  defendants, 

^'SO^I  ^  ^^  questions  arising  in  it  were  fully  *and  elaborately  discussed. 

We  have  considered  them,  and  are  of  opinion  that  the  plaintiff  in 

error  is  entitled  to  judgment. 

The  principal  question  was  as  to  the  effect  of  the  conveyance  executed 
by  Joseph  Skidmore,  in  the  form  given  by  stat.  33  G.  3,  c.  80,  s.  9 ; 
by  which  he  granted  and  released  all  hU  right,  title  and  interest  to  the 
Company,  for  a  sum  of  money  paid  to  him.  It  was  contended,  on  the 
part  of  the  Company,  that  the  effect  was  to  transfer  all  Skidmore's 
interest  to  the  Company,  so  that  he  was  no  longer  tenant  to  the  lord, 
and  therefore  did  not  die  seised  of  the  tenement  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor:  that  the  lord's  title  is  barred: 
and  that,  for  the  loss  of  the  benefit  derived  from  it,  his  only  remedy  was 
by  applying  for  a  compensation  under  the  act :  and,  at  all  events,  if  his 
title  continued,  he  could  not  seize  quouaque  for  the  default  of  his  infant 
tenant  in  not  coming  to  be  admitted.  The  counsel  for  the  plaintiff,  on 
the  other  hand,  insisted  that  the  effect  of  the  statutory  conveyance  was 
only  to  transfer  such  interest  as  the  tenant  himself  could  transfer  without 
the  concurrence  of  the  lord :  that  it  operated  in  the  nature  of  a  sur- 
render :  that,  until  the  admittance  of  a  new  tenant,  the  old  one  continued 
seised :  that  the  lord  was  not  bound  to  accept  a  corporation  as  his 
tenant,  for  he  would  be  deprived  of  the  fruits  of  his  seigniory :  and,  con- 
sequently, that  he  could  proceed,  on  the  death  of  the  tenant  Skidmore, 
in  the  usual  way,  to  compel  his  heir  or  devisee  to  be  admitted,  and,  he 
not  appearing,  to  seize  quousque,  though  the  tenant  was  an  infant :  and 
that  he  could,  after  seizure,  maintain  his  ejectment,  and  was  not  bound, 
or  indeed  entitled,  to  claim  compensation  under  the  act. 
itcri*^  *And  we  think  that  the  conveyance  of  the  tenant  transfers  all 
that  the  tenant  could  transfer  without  the  lord,  but  no  more,  the 
lord's  title  remaining  as  before. 
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It  was  probably  by  an  oversight  that  the  framers  of  the  act  did  not 
expressly  include  copyholds,  and  provide  for  the  interest  of  the  lord.  Ii 
a  subsequent  statute,  41  G.  3,  c.  Ixxi,  the  legislature  has  done  so ;  and  a 
'Similar  provision  has  been  made  in  various  railway  acts  and  others  men- 
tioned on  the  argument. (a)  But  we  think  sufficient  appears,  in  this  act, 
to  include  every  species  of  title  and  tenure,  and  have  no  doubt  but  that 
the  lord  would  have  been  bound,  and  the  title  of  the  Company  complete, 
if  he  and  the  copyhold  tenant  in  fee  had  joined  in,  or  each  separately 
made,  a  conveyance  in  the  statutable  form.  But,  if  the  tenant  makes  a 
conveyance  without  the  lord,  it  is  impossible  that  he  can  be  considered 
as  representing  the  lord,  or  that  the  lord's  right  could  be  thereby 
transferred. 

The  30th  section  of  stat.  33  G.  3,  c.  80,  upon  which  reliance  was 
placed,  directs  the  commissioners  to  settle  the  shares  of  purchase  money, 
or  compepsation  for  damages,  to  be  allowed  to  persons  having  a  par- 
ticular estate,  for  their  interest,  with  a  due  regard  to  the  rights  and 
interests  of  the  lord  of  the  manor.  This  section  may  be  meant  to  apply 
to  cases  where  the  lord  joins  in  the  conveyance :  at  all  events  the  clause 
is  too  uncertain  to  take  away  his  right :  and  it  is  to  be  recollected  that 
it  is  the  Company  which  is  to  suffer  by  the  vagueness  and  obscurity  of 
their  act. 

*0n  the  argument,  upon  a  motion  in  the  Court  of  Queen's  r^rnir 
Bench,  for  a  new  trial  in  the  ejectment,(i)  the  late  Mr.  Justice  ^ 
LiTTLEDALE  and  my  brothers  Patteson  and  Williams  were  all  of  opi- 
nion, as  appears  by  a  MS.  report  with  which  we  have  been  furnished,  that 
the  conveyance  by  the  tenant  did  not  affect  the  lord's  rights,  and  could 
not  possibly  operate  as  a  parliamentary  enfranchisement:  and  they 
directed  the  verdict  to  be  entered  for  the  plaintiff.  It  is  to  be  observed 
that  in  the  report  of  their  judgment  not  the  least  notice  is  taken  of  the 
objection  to  the  plaintiff's  recovery,  which  has  been  so  strongly  pressed 
on  argument  before  us,  that  the  lord  could  not  sue  because  he  was  to 
receive  compensation  under  the  act  for  the  injury  to  his  seigniory  ;  and 
therefore  it  is  to  be  inferred  that  the  point  had  not  been  insisted  upon 
by  the  defendants*  counsel.(e?)  And  the  view  of  the  case  taken  by  the  Court 
of  Queen's  Bench  was  confirmed  by  the  Vice  Chancellor  of  England(££), 
who  held  that  ^^  the  effect  of  the  bargain  and  sale  was  not  to  convey  the 
H^gal  copyhold  estate ;  but,  being  a  conveyance  for  valuable  consideration, 
the  tenant  of  the  estate  became  trustee  of  the  copyhold  for  the  Company:" 
and  the  Lord  Chancellor  Cottenham,  on  appeal,(^)  confirmed  this  opi- 
nion ;  for  he  said  that  the  Court  of  Queen's  Bench  had  decided  that  the 

(a)  It  has  not  been  thought  necessory  to  mention  these  in  the  report. 

(6)  See  p.  518,  note  (a)  at  the  end  of  this  case. 

<C)  It  was  suggested  at  the  bar  that  the  copyholder  might  be  considered  as  selling  for  the 
lord  as  well  as  himself,  and  that  the  compensation  might  be  afterwards  apportionable  between 
them,  subject  to  adjustment  by  the  commissioners  in  case  of  dispute. 

f^)  Grand  Junction  Canal  Company  v.  /Timef  and  Skidmore,  2  Jurist,  886. 

(«}  Grand  Junction  Canal  Company  v.  Dimetf  2  Jurist,  1077. 
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conveyance  did  not  affect  the  interest  of  the  lord,  and  that  it  never 
♦5081  ^^^^^^^  *^  ^^^  *^  dispute  the  judgment  of* that  *Court.  '^The 
•^  act  of  parliament,"  his  Lordship  observed,  "  authorizes  the  copy- 
hold tenant  to  release  his  right  to  the  Company ;  and  the  act  says,  that 
they  shall  have  the  same  interest  that  he  had.  They,  therefore,  should 
have  a  tenancy  during  the  life  of  the  copyhold  tenant,  and  then  the  lord 
would  enter  for  want  of  a  tenant."  We  think,  therefore,  that  no  interest 
passed  to  the  Company  except  what  the  tenant  could  convey.  They 
chose  to  rest  contented,  as  they  had  a  right  to  do,  with  the  title  of  the 
copyhold  tenant,  and  not  to  purchase  that  of  the  lord.  The  consequence 
is,  that  they  are  in  a  similar  situation  to  that  in  which  they  would  have 
been  placed  if  they  had  chosen  to  purchase  a  long  term  of  years  from  a 
termor,  and  leave  the  reversion  in  fee  outstanding.  The  reversioner, 
when  the  term  expired,  would  have  a  right  to  treat  the  Company,  if  by 
its  officers  it  occupied  his  land,  as  trespassers ;  and  they  would  be  so, 
until  they  paid  the  purchase  money  (see  sect.  25  of  stat.  33  G.  3,  c.  80); 
and  the  lord  might  bring  ejectment.  So  said  Lord  Ellenborouoh  where 
a  canal  company  took  land  limited  to  one  for  life,  without  paying  the 
value  of  the  land  or  a  compensation,  and  the  remainder-man  applied  for 
a  mandamus ;  Rex  v.  Stairtforth  and  Keadby  Caned  Company y  1  M.  &  S. 
33.  And,  in  like  manner,  whenever  the  legal  right  of  the  lord  of  the 
manor  to  possession  of  the  tenement  begins,  the  land  becomes  his  estate ; 
and,  when  he  has  taken  possession,  the  Company  are  trespassers,  unless 
they  choose  to  purchase  what  is  now  the  land  of  the  lord. 

Upon  referring  to  the  material  clauses  of  the  act,  the  5th,(a)  IGth, 
4erQQ-|  17th,  21st,  24th  and  25th,  it  appears  to  *U8  that  the  Company 
are  enabled^  not  bounds  to  purchase  or  acquire  the  right  of 
making  the  canal  on  the  lands  specified  in  the  act :  if  they  choose  to  do 
so,  they  are  to  pay  the  price  or  recompense  for  the  use  of  the  land, 
agreed  or  assessed  by  the  commissioners  or  a  jury  ;  and  that  before  they 
enter  on  the  land ;  if  they  decline,  the  rights  of  the  landowners  remain 
as  before.  And,  as  to  damages,  those  necessarily  resulting  from  the 
making  of  the  canal,  as  damages  by  severance,  are  to  be  paid  in  the 
same  way  as  the  purchase  money  for  the  land ;  those  arising  to  the  adja^ 
cent  lands,  mills,  &c.,  from  the  making  or  maintaining  or  repairing  the 
canal  or  its  feeders  or  reservoirs,  or  the  exercise  of  similar  powers,  by 
the  oozing  of  water  from  the  canal,  or  by  the  obstruction  of  watercourses, 
&c.,  must  be  separately  assessed  and  paid,  and  must  be  claimed  in  six 
months.  But  the  provision  for  compensation  for  damage  is  only  such 
as  is  caused  to  the  land  itself  by  the  making  or  maintaining  of  the 
canal ;  and  there  is  no  compensation  given  for  injury  to  tenure :  nor  does 
the  making  of  the  canal  in  the  least  injure  that.  The  rights  of  the  lord 
and  the  fruits  of  the  tenure  remain  after  the  making  of  the  canal  exactly 
the  same  as  before,  if  the  copyholder's  conveyance  did  not  affect  the 

(a)  Probably  9th  was  meant. 
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lord's  interest ;  if  it  did,  that  eonvetfane^  would  have  injured  the  lord's 
manorial  rights,  not  the  making  of  the  canal.  But,  as  the  lord's  rights 
did  not  pass,  they  remain  as  before  :  and,  as  soon  as  his  title  to  the  land 
itself  arises,  by  forfeiture  or  otherwise,  and  he  gains  possession,  he  i^ 
precisely  in  the  same  position  as  a  landowner  whose  land  the  Company 
bare  not  agreed  to  purchase  or  take. 

It  appears  to  us,  therefore,  that  the  Court  of  Queen's  Bench  took  a 
proper  view  of  this  part  of  the  case.  The  *lord  retained  his  right,  r# ci  a 
because  he  had  never  been  called  upon  to  sell,  and  never  sold  it ;  ^ 
and  the  tenant  had  no  power  by  the  act  (and  it  would  have  been  singular 
if  he  had)  to  sell  it  for  him :  and  this  is  not  a  case  for  compensation  by 
way  of  damages. 

The  Solicitor  General  then  insisted  that,  if  the  Company  had 
acquired  no  legal  right  by  the  conveyance  to  them,  the  plaintiff  had 
still  no  right  to  enter  pro  defectu  tenentis,  for  several  reasons. 

First,  because  the  tenant's  heir  was  an  infant  at  the  death  of  the 
tenant,  and  the  lord's  right  to  enter  and  seize  quousque  was  taken  away 
bj  Stat.  11  G.  4  &  1  W.  4,  c.  65.  This  statute  (which  repeals  and  re* 
enacts  stat.  9  G.  1,*  c.  29,)  provides,  by  sect.  9,  that  no  infant  or  feme 
covert  shall  forfeit  any  copyhold  land  for  the  neglect  or  refusal  to  be 
admitted  or  pay  a  fine  on  admittance.  And  that  a  seizure  quousque,  by 
which  the  lord  obtained  the  profits  until  the  infant  came  in,  was  a  for" 
feiture  within  this  enactment.  And  of  this  opinion  was  the  Court  of 
Queen's  Bench,  who,  deciding  with  the  plaintiff  on  the  ground  that  his 
title  was  not  barred  by  the  canal  acts,  gave  judgment(a)  against  him 
opon  the  construction  of  this  section. 

A  short  time  before  this,  the  Court  of  Exchequer  had  given  a  different 
judgment  in  the  case  of  Doe  dem.  Twining  v.  Muscott,  12  M.  &  W.  848, 
with  respect  to  a  feme  covert,  and  held  that  the  word  *^  forfeit"  in  this 
clause  was  to  be  construed  in  its  proper  sense,  and  did  not  exclude  the 
right  of  the  lord  to  seize  quousque.  But  this  case  was  not  reported  at 
the  time  of  the  argument  in  the  Court  of  Queen's  Bench,  and  was  not 
cited.  We  have  now  to  •decide  which  of  these  two  .constructions  r*c|-i 
of  the  statute  is  correct,  as  we  all  agree  in  thinking  that  the  '- 
infant  heir  took  the  legal  estate,  and  not  the  devisee  under  Skidmore's 
wiU. 

Prior  to  these  cases,  there  was  no  decision  of  a  court  of  law  on  this 
question.  There  was  an  authority  of  a  court  of  equity,  not  long  after 
the  passing  of  stat.  9  G.  1,  c.  29  (containing  a  similar  clause).  Lord 
Chancellor  EiN0,  in  the  case  of  North  v.  Uarl  of  Strafford^  3  P.  Wms. 
148,  held  that,  if  a  feme  covert  would  not  come  to  be  admitted,  the 
plaintiff  might  enter  and  seize  ;  though  he  is  reported  to  have  decided 
that  he  might  seize  as  forfeited,  which,  in  the  proper  sense  of  that  word, 
is  inaccurate ;  and  on  that  ground  held  a  demurrer  to  a  bill  against  a 

\,a)  Ante,  p.  485. 
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husband  and  wife  for  the  recoyery  of  a  fine  on  admittance  to  be  good. 
It  is  said  that  Lord  King  did  not  refer  to  the  statute :  but  it  can  hardlj 
be  supposed  that  he  was  not  aware  of  its  provisions.  The  case  of  Doe 
dem.  Tarrant  v.  Hellier^  3  T.  R.  162,  was  ipentioned  as  an  authority : 
but,  though  the  point  was  argued,  the  Court  decided  the  case  upon  other 
grounds. 

In  this  state  of  the  authorities,  with  opposing  decisions  of  two  Courts, 
we  are  to  consider  which  is  right.  And,  though  this  point  is  by  no  means 
free  from  doubt,  it  appears  to  us  that  the  reasons  against  that  of  the 
Court  of  Queen's  Bench  ought  to  prevail. 

The  term  *'  forfeiture,*'  prim&  facie,  means  the  loss  of  the  estate ;  the 
loss  of  the  profits  quousque  is  not  properly  a  '^  forfeiture,"  as  is  explained 
by  Mr.  Justice  Bayley  in  delivering  the  judgment  of  the  Court  of  King's 
•^191  ^^^^^  ^^  ^^^  dem,  Bover  v.  Trueman,  1 B.  &  Ad.  746.  He  *8ay8 
^  that  it  is  not  to  be  so  considered,  but  is  rather  in  the  nature  of 
process  at  the  instance  of  the  lord,  and  by  way  of  cape  or  distringas  to 
compel  appearance  by  the  heir,  than  a  forfeiture ;  and  therefore  the 
Court  held  that  a  succeeding  lord  could  avail  himself  of  it,  which  he 
could  not  if  it  was  a  forfeiture^  properly  so  called.  And  Watkins,  On 
Copyholds,  tit.  Admission^  vol.  i.  p.  230,  treats  the  power  of  seizure 
as  arising  from  the  right  of  the  lord  to  resume  the  possession,  on  the 
death  of  the  ancestor,  of  the  lands  which  returned  to  him  and  might 
become  the  subject  of  a  new  grant.  And  it  is  clearly  a  right  not  arising 
from  special  custom,  but  legally  incident  to  every  manor.  The  lord  may 
seize  quousque,  ^^  without  custom,  but  to  .seize  as  forfeited^  he  could  not 
without  a  custom ;  Uarl  of  Salisbury's  Case^  1  Lev.  63.  The  opinion 
of  the  Court  of  Queen's  Bench  proceeds  upon  the  supposition  that  at 
common  law  this  right  of  the  lord  existed  when  the  heir  was  an  infant, 
and  that  of  the  Court  of  Exchequer  upon  the  assumption  that  it  did  so 
when  the  heir  was  a  feme  covert,  independently  of  any  special  custom  : 
and,  we  think,  correctly. 

In  King  v.  Dilliston^  reported  in  many  books,  the  special  verdict, 
which  is  set  out  in  1  Lutw.  766,  states  a  custom,  if  the  surrenderee 
does  not  appear,  for  the  steward,  by  the  bailiff,  to  seize  into  the  hands 
of  the  lord,  but  does  not  state  expressly  that  the  lands  were  forfeited. 
On  the  writ  of  error,  three  judges  against  Lord  Holt  affirmed  the 
judgment  of  the  Court  of  Common  Pleas,  that  the  custom  did  not  bind 
an  infant.  According  to  the  report  in  1  Show.  83,  Lord  Chief  Justice 
<jr^o-i  Holt  treated  the  right  of  seizure  quousque  ^against  a  person 
^  under  disability  as  a  matter  agreed  upon  by  all  the  judges  in 
the  case  of  Underhill  v.  Kelsey^  Cro.  Jac.  226;  and,  according  to 
Carthew,  45,  as  a  clear  proposition.  He  states,  in  the  report  in 
Shower,  that  the  reason  of  the  law  taking  care  of  infants  was  to 
preserve  the  inheritance^  not  the  profits;  and  he  likens  it  to  the  case 
of  an  infant  tenant  by  knight  service,  where  the  lord  takes  the  profits 
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as  guardian.  And,  according  to  the  report  in  1  Show.  83  and  3  Mod. 
221,  Eyrbs,  and,  according  to  that>in  1  Salkeld,  386,  all  the  three  puisne 
judges  treat  that  case  as  distinct,  because  on  the  special  verdict  it  must 
be  considered  as  a  permanent,  not  a  temporary  seizure,  and  therefore 
could  not  bind  the  infant.  In  the  report  in  Gomberbach,  p.  118,  of  the 
first  argument,  it  is  said  that  Dolben,  J.,  said  it  would  have  perhaps 
been  otherwise  if  the  special  verdict  had  found  a  seizure  merely,  and 
that  ^'  Holt,  North  and  others,  five  great  lawyers,  were  for  a  seizure 
quousque  in  such  a  case."  In  the  leading  case  on  this  subject  of  forfeit- 
ure by  custom.  Sir  R.  Lechford's  Casey  8  Rep.  99  a,  100  b,  it  is  stated 
that  no  custom  by  the  law  can  bar  those  who  by  judgment  of  law  are 
not  bound  to  make  claim,  viz.,  persons  beyond  seas,  infants,  persons  of 
non-sane  memory,  and  in  prison. 

Upon  these  authorities  (and  there  are  none  to  the^  contrary,  except  a 
doubt  thrown  out  not  very  intelligible  by  Gregory,  J.,  in  the  report  in 
3  Mod.  224,)  we  think  at  common  law  the  lord  might  seize  quousque 
in  the  case  of  an  infant  and  other  persons  under  disability :  and  there 
never  was  any  doubt  as  to  the  right  in  the  case  of  a  feme  covert ;  8  Rep. 
100  b. 

*The  only  question,  therefore,  is  whether  this  right  is  taken  r^c-ij 
away  by  the  statuties  9  G.  1,  c.  29,  and  11  G.  4  &  1  W.  4,  c.  65.   ^ 

The  Court  of  Queen's  Bench  h^ld  that  a  seizure  quotisq'iu  was  included 
in  the  term  ^^  forfeiture,"  because  otherwise  the  operation  of  the  statute 
would  be  limited  to  cases  where  there  was  a  special  custom  for  infants 
and  persons  under  disability  to  forfeit ;  and  it  could  not  be  conceived 
that  cases  of  such  rare  occurrence  would  be  the  subject  of  legislative 
enactment.  Femes  covert  would  have  been  bound  by  a  general  custom 
of  forfeiture,  though  not  named  (Gilb.  Ten.  231,  8  Rep.  100  b),  so  that 
the  number  of  instances  would  not  be  so  few  as  supposed.  But,  admit- 
ting that  they  were,  we  cannot  agree  that  the  smallness  of  the  evil  to  be 
remedied,  if  the  words  are  understood  in  their  strict  and  proper  sense, 
is  a  good  reason  for  reading  them  in  another  :  and  the  Court  of  Queen's 
Bench  apparently  did  not  sufficiently  advert  to  the  great  inconvenience  to 
the  lord,  so  forcibly  pointed  out  on  the  argument  before  us,  if  he  should 
be  obliged  to  act  under  the  provisions  of  the  statute,  and  to  appoint  a 
guardian  or  an  attorney,  for  the  infant  or  other  person  under  disability 
in  all  cases.  He  cannot  know  the  copyholder's  title,  whether  the  right 
to  admission  is  in  an  heir,  devisee  or  appointee,  and  who  the  heir  or  other 
person  entitled  is :  the  tenant  in  possession  has  an  interest  to  conceal  the 
title,  and  to  hold  the  land :  and,  if  the  lord  admits  the  heir  by  guardian, 
and  brings  his  ejectment  for  the  fine,  he  mfiy  be  turned  round  by  the 
tenant  in  possession  showing  another  to  be  the  true  heir,  or  a  will ;  if  he 
admits  the  devisee,  he  may  be  defeated  by  evidence  of  a  prior  deed  of 
appointment. 
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*  c  1  r-|  *It  would  appear,  however,  at  first  eight  to  be  inconsistent,  if  the 
"*  meaning  of  the  statute  was  to  preserve  to  the  lord,  the  right  of 
seizure  quousque,  under  which  he  would  be  entitled  to  all  the  profits  till 
the  heir  appeared,  that  the  legislature  should  give  him  these  special 
powers  by  the  exercise  of  which  he  could  not  take  the  whoh  profits,  but 
only  to  the  amount  of  the  fine.  This  apparent  incongruity  may,  how- 
ever, be  removed  by  considering  that  it  may  be  a  greater  benefit  to  the 
lord  in  some  cases  to  assess  a  fine  at  once,  because,  if  after  admission 
the  tenant  dies,  a  new  tenant  would  be  liable  to  another  fine,  and  so  the 
lord  would  gain  two  fines ;  whereas,  if  the  tenant  died  before  admittance, 
he  would  gain  one  fine  only  from  his  successor ;  and,  besides,  if  the  lord 
has  a  limited  interest  in  the  manor,  as  an  estate  for  life,  it  might  be  more 
advantage  to  him  to  assess  a  fine  immediately  than  to  seize  quousque  and 
take  all  the  profits.  • 

The  title  of  the  act,  9  G.  1,  c.  29,  from  which  the  act  in  question  is 
taken,  is  ''to  enable  the  lords  more  easily  to  recover  their  fines,"  as  well 
as  ''to  exempt  infants  and  femes  covert  from  forfeitures."  It  recites 
that  doubts  had  arisen  concerning  the  powers  of  lords  of  the  manor  to 
seize  copyholds  on  the  neglect  or  refusal  of  persons  to  come  in  to  be 
admitted  tenants.  Therefore,  for  ascertaining  the  law  and  providing  a 
reasonable  and  proper  remedy  for  lords  of  manors  to  compel  the  admis- 
sion of  their  tenants,  it  provides  that  infants  and  femes  covert,  entitled 
by  descent  or  surrender  to  the  use  of  a  last  will,  may  appear  in  their 
proper  persons,  or  the  feme  covert  by  attorney,  or  infant  by  guardian, 
♦5161  ^^  ^®  ^^^  ^^^^  otherwise  by  attorney,  which  the  act  gives  *them 
-*  power  to  appoint,  and  may  be  admitted :  and  it  is  further  provided 
that,  in  default,  it  shall  be  lawful  for  the  lord  to  nominate  a  guardian  or 
attorney,  and  admit.  The  title  of  the  act  shows  that  its  object  was  to 
give  a  more  easy  remedy  to  the  lord,  not  to  destroy  any  remedy  he  then 
had.  The  right  of  the  lord  to  seize  quousque,  whether  the  tenant  was 
under  disability  or  not,  can  hardly  be  said  to  be  a  matter  of  doubt.  But 
there  had  been  a  doubt  as  to  the  forfeiture  of  infants  and  other  persons 
under  disability  entitled  to  estates  when  they  were  surrenderees ;  for 
Lord  Holt  differs  from  the  three  Judges  in  King  v.  DilliBtan^  1  Show. 
31,  83;  S.  C.  1  Salk.  886,  3  Mod.  221,  above  referred  to:  and  this 
may  be  a  doubt  intended  to  be  finally  settled  where  the  surrender  was 
to  the  use  of  a  will.  Add  to  this,  as  the  clause  in  stat.  11  G.  4  &  1  W. 
4,  c.  65,  must  be  construed  as  the  similar  clause  in  stat.  9  G.  1,  c.  29, 
and  the  latter  statute  did  not  extend  to  infants  or  femes  covert  taking 
under  an  appointment  by  deed  {Lord  KermngUm  v.  Man%ell,  13  Ves. 
240),  all  right  of  the  lord  wi>uld  be  taken  away  in  the  case  of  an  infant 
appointee,  if  the  clause  were  construed  to  deprive  the  lord  of  the  right  to 
seizure  quousque,  as  he  could  not  in  such  a  case  appoint  a  guardian  o* 
attorney  at  all  under  the  provisions  of  that  act. 
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For  these  reasons,  we  think  the  right  of  seizure  quousque  was  not 
taken  away  by  the  statute  11  G.  4  &  1  W.  4,  c.  65. 

Two  other  objections  of  minor  importance  still  remain  to  be  discussed. 

*The  first,  that  the  warrant  of  seizure  was  to  seize  absolutely,  r^tr-tiT 
not  "  quousque."  We  think,  however,  this  objection  cannot  pre- 
vail. The  warrant  was  unnecessary ;  Trotter  v.  Blake,  2  Mod.  229. 
And,  the  bailiff  having  seized  quousque  as  the  agent  for  the  benefit  of 
the  lord,  the  lord  might  adopt  the  act,  though  there  was  no  previous 
authority,  or  one  more  extensive  than  was  necessary  for  the  act  done. 

The  other  objection  was,  that  the  proclamations  were  not  found  to  be 
at  three  coneecvtive  general  courts  baron.  This  was  first  settled  to  be 
necessary  in  the  case  of  Doe  dem.  Bover  v.  Truemarij  1  B.  &  Ad.  786, 
above  referred  to :  and,  if  this  had  been  a  special  verdict  in  ejectment^ 
and  the  question  whether  the  lord's  title  was  proved,  the  verdict  would 
have  been  defective.  But  this  is  an  action  of  trespass  for  the  mesne 
profits :  and  the  verdict  has  found  a  good  title,  by  estoppel,  by  the 
judgment  in  ejectment.  That  judgment  not  having  been  pleaded  as  an 
estoppel,  the  jury  were  at  liberty  to  find  the  truth  of  the  fact ;  and,  if 
they  bad  done  so,  contrary  to  the  estoppel,  and  found  the  proclamation 
not  to  have  been  at  consecutive  courts,  or  not  at  general  courts  baron, 
according  to  the  custom,  the  Court  must  have  given  judgment  without 
regard  to  the  estoppel ;  Com.  Dig.  Eatoppel  (E  10).  But  the  finding  of 
the  jury  is  coneistent  in  all  respects  with  the  plaintiff  being  entitled  to 
recover,  and  therefore  does  not  affect  his  right  to  our  judgment.  The 
proclamation  may  have  been  at  three  consecutive  general  courts  baron ; 
for  nothing  at  variance  with  that  supposition  is  shown. 

*We  think,  for  these  reasons,  the  judgment  ought  to  be  re-  rcc-io 
versed,  and  judgment  given  for  the  plaintiff.  ^ 

Judgment  reversed,  (a) 

(a)  Doe,  on  the  demise  of  Dimes,  v.  The  Grand  Junction  Canal  Company. 

iJune  7,  1838.(a) 

EljKCTMEifT  for  lands  in  Hertfordshire.  This  cause  was  tried  before  Lord  Abinoer,  C.  B., 
at  the  Hertfordshire  Summer  assises,  1836,  when  the  Lord  Chief  Baron  directed  a  nonsuit, 
^ring  leave  to  move  to  enter  a  verdict  for  the  plaintiff.  In  Michaelmas  term,  1836,  Thetiger 
obtained  a  rule  nisi  accordingly. 

8ir  J.  CampbtUt  Attorney  General,  Andrewt^  Serjt.,  and  Crumeyt  now  showed  cause;  and 
The»iger  and  Channdl  supported  the  rule.  The  material  facts  of  the  case  may  be  collected 
from  the  special  verdict  in  the  action  for  mesne  profits,  ante,  pp.  470—483. 

For  the  defendants  it  was  argued  that,  independently  of  any^right  acquired  by  possession  and 
lapse  of  time,  which  point  was  not  urged  on  their  part,  nor  discussed  at  the  bar  or  on  the  Bench, 
the  whole  interest,  including  that  of  the  lord,  in  the  land  was  vested  in  the  Company  by  the 
ron  veyance  in  1797,  and  by  virtue  of  stat.  33  G.  3,  c.  80.  The  course  of  argument,  and  the 
enactments  referred  to,  will  appear  sufficiently  by  the  judgments  of  the  Court. 

Lord  Dehman,  C.  J.,  having  been  absent  during  the  greater  part  of  the  argument,  delivered 
no  opinion. 

Ltttlbdalb,  J.  The  act  of  parliament,  33  G.  3,  c.  80,  is  not  very  accurately  worded,  so  far 
as  it  relates  to  this  point.    It  may  be  questionable  whether  the  legislature,  in  passing  it,  had 

ta>  For  syllabus,  see  the  principal  case,  second  placitum  in  the  Exchequer  Chamber. 
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lords  of  manors  in  their  contemplation  at  all.  The  only  two  places  in  which  lords  of  raanore  are 
mentioned  are  in  sect.  30,  where  it  is  said  that  the  commissioners  are  to  settle  the  proportions  ol 
purchase  money  to  be  paid  to  the  several  persons  interested,  "  with  due  regard  to  the  rights  and  in 
terests  of  the  lord  or  lords,  lady  or  ladies,  of  any  manor  or  manors  whereof  the  lands  or  heredita- 
ments to  be  aflected  by  the  said  canal  are  respectively  holden :"  and  in  sect.  101,  which  enacts  that 
nothing  in  the  statute  shall  prejudice  the  right  of  any  lord,  ^^c,  of  any  manor,  or  of  any  owner, 
&.C.,  of  any  lauds  through  which  the  canal,  &.C.,  shall  pass,  to  the  mines  and  minerals  under 
such  lands,  and  reserves  them  to  such  lord,  &c.  (His  Lordship  here  read  sect.  9,  for  which 
see  p.  471,  note  {a;,  ante,  from  **  all  bodies  politic"  to  "  Company  of  Proprietors.**)    I  doubi 

very  much  whether  that  applies  to  lords  of  *manors.     It  would  rather  seem  to  me  to 
*5191    bo  confined  to  those  persons  who  have  the  usufruct  of  the  lands,  either  as  actually 

using  them  or  as  receiving  the  rents.    A  tenant  in  tail,  for  instance,  is  entitled  to  be 
in  possession  of  the  property  to  pasture  it  with  his  own  cattle  and  to  cultivate  it  in  the  usual 
way ;  or  he  may  be  in  the  receipt  of  the  rents  and  profits.    But  the  lord  of  the  manor  has  only 
a  limited  interest :  he  has  an  interest  in  the  tenure,  and  as  being  entitled  to  fines,  heriots  and 
other  services:  but  he  has  not  an  interest  reaching  to  the  usufruct,  unless  in  case  of  forfeiture. 
For  the  same  reason  that  the  Company  had  to  treat  with  tenants  in  tail  and  tenants  for  life 
generally,  they  had  also  to  treat  with  persons  holding  of  a  manor  as  such  tenants:  but  I  cannot 
see  that  the  lords  of  maoors  are  included.     The  form  of  conveyance  is:  I,  A.  B.,  in  considera- 
tion of  so  much  money  paid  to  me  by  the  Company,  grant  and  release  to  the  Company,  *'  all  my 
right,  title,  and  interest,  to  and  in  the  same,  to  hold  to  the  Company,"  &.c.    It  is  merely  a  simple 
conveyance  to  be  made  by  A.  B.  to  the  Company  and  their  successors  for  ever.   If  it  had  been 
intended  to  operate  as  a  compulsory  enfranchisement,  it  must  be  supposed  that  some  addition 
would  have  been  made.     Then  in  sect.  25  there  is  a  provision  that,  on  payment  or  tender  ol' 
the  money  either  agreed  on  between  the  parties,  or  determined  and  adjusted  by  the  commis- 
sioners, or  assessed  by  a  jury,  it  ^hall  be  lawful  for  the  Company  to  enter  upon  the  lands,  &c. ; 
and  thereupon  such  lands,  ^c,  '*and  the  fee  simple  and  inheritance  thereof,  together  with  the 
yearly  profits  thereof,  and  all  the  estate,  use,  trust,  and  interest,  of  any  person  or  persons 
therein,  shall  from  thenceforth  be  vested  in  and  become  the  sole  property  of  the  said  Company.'* 
Now  in  copyhold  lands  a  man  may  have  the  fee  simple  in  point  of  property  but  not  of  teniu^. 
By  livery  of  seisin  to  himself  and  his  heirs  the  copyholder  is  as  much  seised  in  fe«  as  a  tenant 
in  common  socage;  but  he  has  not  the  tenure.    And  it  appears  that,  under  this  25th  section, 
either  a  whole  fee  in  common  socage  may  be  conveyed,  or  the  fee  simple  of  a  copyholder  may 
pass  leaving  the  lord  of  the  manor  exactly  as  he  was  before.     Sect.  30  strengthens  this  conclu- 
sion ;  for  it  says  that  the  commissioners  shall  have  power  to  settle  what  shares  and  proportions 
of  the  purchase -money  or  compensation  for  damages  "shall  be  allowed  to  any  tenant,  or  other 
person  or  persons,  having  a  particular  estate,  term,  or  interest  in  the  premises,  for  his,  her.  or 
their  respective  interest  therein :'*  but  then  come  these  words:  "  and  with  due  regard  to  the 
rights  and  interests  of  the  lord,'*  &c.,  of  any  manor  whereof  the  lands  are  holden.     Here  the 
interest  of  the  lord  is  treated  as  an  entirely  separate  matter;  and  there  appears  no  intention  to 
authorize  a  compulsory  enfiTanchisement.    The  act  41  G.  3  (U.  K.),  c.  Ixxi.  s.  7,  expressly 
enacts  that,  if  the  Company  want  any  copyhold  estate  in  future,  they  are  to  proceed  in  a  parti- 
cular way  ;  and  provision  is  made  for  enfranchisement  if  desired  by  the  lord,  and  for  securing 
his  fines  and  services,  or  compensation  for  them.  I  think  that  that  statute  has  made,  as  it  were, 

a  parliamentary  declaration  *of  the  meaning  of  stat.  33  G.  3,  c.  80,  as  to  the  tenure  of 
^5201    ^^6  lands,  and  has  shown  that,  under  that  act,  the  lord  of  a  manor  was  not  considered 

as  being  bound  by  the  private  agreement  entered  into  by  the  tenant :  and  I  think  it 
would  have  been  very  hard  that  he  should  be  bound  by  such  an  agreement,  made  when  he 
might  know  nothing  about  it ;  though  it  is  true  that  the  statute  was  public,  and  the  lord  might 
have  knowledge  that  the  land  was  taken.  It  appears  to  me  that  the  9th  section  provides  only  for 
the  interest  which  parties  have  in  the  land  itself,  and  does  not  apply  to  lords  of  manors  at  all; 
and  therefore  that  the  plaintiff  has  made  out  his  case. 

Patteson,  J.  This  case  will  turn  upon  the  construction  of  stat.  33  6.  3,  c.  80,  because, 
though  some  sections  of  the  act  of  41  6.  3  may  throw  light  upon  the  case,  that  act  is  confined 
to  lands  thereafter  to  bo  purchased.  And  the  question  seems  to  be,  whether  the  oonveyance 
by  the  copyhold  tenant  under  the  authority  of  the  act  is  to  be  taken  as  a  conveyance  not  only 
by  himself  but  by  the  lord.  If  it  is  to  be  deemed  a  conveyance  as  for  himself  and  the  lord,  of 
course  the  lord  conveys  his  interest ;  but  the  lessor  of  the  plaintiff  contends  that  it  is  only  a 
statutable  conveyance  of  the  copyholder's  interest,  so  as  to  bind  him  and  all  persons  claiming 
under  him,  but  beyond  this,  to  give  the  Company  only  an  equitable  right.  The  act,  it  must  be 
r«  col  let- ted,  is  an  act  of  parliament  obtained  by  a  Company,  giving  them  large  powers  of  taking 
lu:id,  subjpc!  *o  certain  limitations,  and  To  conditions  as  to  payment.    If,  in  such  an  act,  thera 
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ve  any  mistakes  or  omissions  in  consequence  of  which  they  have  not  the  benefit  they  intended 
to  have,  or  if  it  is  not  clearly  pointed  out  how  the  different  objects  are  to  be  effected,  it  is  the 
fault  of  those  who  procured  the  act.     The  important  part  seems  to  be  the  9ih  section :  and, 
lucking  through  it  attentively,  I  do  not  find  any  words  which  apply  to  a  copyhold  tenant  so  as 
0  make  him  the  agent  of  the  lord.    The  words  are :  **  it  shall  be  lawful  for  all  bodies  politic, 
;orporate,  or  collegiate,  corporations  aggregate  or  sole,  tenants  for  life  or  in  tail,  husbands, 
guardians,  trustees,  and  feofiees  in  trust,  committees,  executors,  and  administrators,  and  nil 
Oiher  trustees  or  persons  whomsoever:"  there  is  not  a  word  there  which  can  reach  this  case 
except  "or  persons  whomsoever.*'     It  is  made  lawful  for  *'  all  persons  whomsoever"  to  con- 
tract'and  convey,  **  not  only  for  and  on  behalf  of  themselves,  their  heirs,"  &c.,  but   also 
for  atid  on  behalf  of  their  cestui  que  trusts.     The  copyholder  can  never  be^  8aid  to  be 
a  trustee  for  the  lord.    The  clause  goes  on :  *'  and  for  every  other  person  or  persons  whom- 
soever, who  is,  are,  or  shall  be  seised,  possessed  of,  or  interested  in  any  lands,  grounds, 
and  hereditaments  which  shall  be  so  set  out  and  ascertained  for  the  purposes  aforesaid."     The 
copyholder  is  a  person  seised  of  the  lands  set  out  for  the  purposes  aforesaid  ;  but  in  this  part  of 
the  clause  nothing  is  said  of  any  other  person  ;  the  power  is  for  the  person  himself;  so  that  lean 
find  DO  *words  in  this  clause  which  at  all  point  to  A  copyhold  tenant  being  the  agent 
for  the  lord  in  any  contract  or  agreement  he  can  enter  into.     The  words  of  the  statu-    r*521 
tory  form  of  conveyance  do  not  seem  to  point  at  anything  of  that  kind.  ^  iHis  Lordship 
here  read  the  form,  as  set  out,  ante,  p.  472,  note  (a),  laying  stress  upon  the  words  **  my  right" 
atid  "  for  ever.")    The  language  might  raise  some  difficulty  on  the  point  whether  such  a  con- 
veyance would  pass  the  estate  of  a  remainder-man  ;  but  it  is  not  necessary  to  determine  that 
question.    Now,  if  this  section  does  not  make  the  copyholder  agent  of  the  lord,  it  is  difficult 
to  say  that  any  other  clause  of  the  act  can  have  that  effect.    Sect.  25  refers  to  cases  where 
there  is  payment  or  legal  tender  of  a  sum  agreed  on,  determined  or  assessed,  and  where  there 
has  been  no  conveyance,  as  far  as  I  can  understand  it ;  for  it  says  that  in  the  specified  cases,  or 
if  the  person  entitled  to  the  money  cannot  be  found  or  shall  refuse  to  receive  it  when  tendered, 
it  shall  be  lawful  for  the  Company  then,  upon  investiture  in  the  public  funds  as  is  specified  in 
this  clause,  immediately  to  enter  upon  the  lands,  and  thereupon  such  lands,  "  and  the  fee  simple 
and  inheritahce  thereof,  together  with  the  yearly  profits  thereof,  and  all  the  estate,  use,  trust, 
and  interest  of  any  person  or  persons  therein,  shall  from  thenceforth  be  vested  in  and  become 
the  sole  property  of  the  said  Company."     That  seems  to  me,  in  each  case,  to  give  the  same 
rights  as  if  there  were  a  regular  conveyance  under  the  act :  the  conveyance  would  carry  it  no 
farther.    Then,  by  sect.  30,  the  commissioners  certainly  are  empowered  to  settle  what  shares 
of  the  purchase-money  or  compensation  agreed  for,  determined  and  adjusted  or  assessed  in 
manner  aforesaid  (which  I  take  to  mean  agreed  for  by  private  ogreement,  determined  and 
adjusted  by  the  commissioners,  or  assessed  by  a  jury)  shall  be  allowed  to  any  tenant  (whether 
that  means  tenants  for  years  in  the  ordinary  sense,  I  do  not  know :  probably  it  does)  or  other 
person  having  a  particular  estate,  dtc,  in  the  premises  for  his  interest  therein,  having  due  regard 
to  the  rights  and  interests  of  the  lord  of  the  manor.    It  is  said  you  must  construe  that  to  mean 
that  they  are  to  settle  what  share  of  the  money  the  lord  shall  have:  certainly  it  is  not  so 
worded :  the  words  are,  that  they  shall  be  empowered  to  settle  what  share  of  the  money  shall 
be  allowed  to  any  tenant,  or  other  person  having  a  particular  estate,  for  his  interest  in  the  pre- 
mises; not  saying  what  shall  be  done  with  the  rest  of  the  money,  which  of  course  would  go 
to  the  other  persons  interested  in  the  land.    What  is  meant  by  using  the  words  "  with  due 
regard  to  the  rights  and  interests  of  the  Idrd"  "of  any  manor,"  when  apportioning  the  price 
o(  (he  land  itself,  I  do  not  very  well  understand.     It  does  not  seem  necessarily  to  mean  that 
the  brd  ahall  receive  any  part  of  that  purchase- money ;  if  that  was  intended,  those  who  pro- 
cured the  act  of  parliament  should  have  worded  it  so  as  to  make  the  intention  clear.    Under 
these  circamstances,  it  seems  to  me  that  the  legal  estate  in  this  copyhold  land  did  not  pass  to 
the  Company,  but  that  Skidmore  remained  the  copyhold  tenant  after  the  conveyance  of  1797. 

*\ViLLiA]iB,  J.  I  am  satisfied  that  this  was  a  casus  omissus  in  fhe  act  33  6.  3,  c. 
GO;  and  I  ana  not  a  little  confirmed  in  that  opinion  by  the  introduction  of  stat.  41  G.  r*522 
3,  c.  Izxi.,  which  I  believe  to  have  been  intended  to  sufjply  this  omission.  .1  agree 
with  my  brother  Pattesov  that  the  principal  question  arises  upon  the  9th  section  of  stat.  33 
G.  3,  e.  80 :  and,  considering  that  section  with  reference  to  the  power  that  Skidmore  had,  as 
connected  with  the  rights  of  the  lord,  I  should  have  thought  it  somewhat  extraordinary  if,  under 
this  act,  the  copyhold  tenant  had  had  power  to  dispose  of  the  lord's  interest.  Undoubtedly  a 
distinct  and  positive  enactment  would  have  been  required  for  that  purpose.  For  what  relation 
or  connection  is  there,  in  point  of  interest,  between  the  tenant  of  a  manor  and  the  lord?  I 
should  think  it  was  putting  a  force  on  the  9th  section  to  hold  that  the  tenant  might  contract  for 
a  person  with  whom  he  had  no  union  or  connection  in  interest ;  and  that  the  languner  rould 
DOC  by  any  fair  reasoning  or  ordinary  interpretation  admit  of  such  a  construction.    The  words 
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of  the  9th  clause  are:  (His  Lordship  here  read  from  "It  shall  be  lawful*'  to  "ef^jothei 
person  or  persons  whomsoever.")     Now,  is  it  consistent  with  any  intelLigible  or  safe  ruleot 
construction,  when,  up  to  this  time,  no  mention  whatever  has  been  made  in  the  act  of  lords  of 
manors  or  of  the  tenant  of  any  such  lord,  to  hold  that  under  that  generality  lurks  a  power 
to  the  tenant  to  represent  the  lord  of  a  manor  in  disposing  of  his  interest  f    Add  to  that  (be 
observation,  that  the  lord  and  the  tenant  are  as  unconnected  as  possible ;  whereas  in  the  long 
recital  preceding  there  is  undoubtedly  some  connection,  at  least  in  poipt  of  interest,  between 
all  the  parties  enumerated,  who  are  to  act  and  be  acted  for.    It  must  be  remembered  that  tiiia 
•is  the  Company's  own  statute ;  and  they  ought  to  have  seen  that  it  was  properly  framed  for 
their  purposes.    It  appears  to  me,  then,  that  they  have  obtained  the  interest  this  man  was  in  a 
condition  to  part  with,  but  no  more ;  that  was  their  bargain ;  and  consequently  he  reinaioed 
the  copyhold  tenant  in  point  of  law ;  and,  he  so  remaining  tenant,  upon  his  death  the  lord  was 
justified  in  the  course  he  took  to  secure  for  himself  a  successor  in  the  tenancy.    In  sect.  90, 
lords  and  ladies  of  manors  are  introduced  nominaiim ;  but  there  again  it  would  be  of  all  things 
the  most  singular  that,  whereas  no  mention  is  made  of  the  loss  which  the  lord  may  snstun  by 
losing  his  heriots  and  fines,  but  mention  is  made  of  a  tenant  or  other  person  having  a  particular 
estate,  term,  or  interest  in  the  premises,  who  is  to  receive  a  proportion  of  the  purchase-money 
in  respect  of  that  interest,  the  direction  that  '*  due  regard"  is  to  be  had  *'  to  the  righu  and 
interests  of  the  lord  or  lords"  should  be  construed  to  mean  a  distribution  of  part  of  the  purchase* 
money  so  as  to  satisfy  them  for  the  loss  of  their  rights  connected  with  the  manor.    This,  it 
seems  to  me,  would  be  as  forced  and  strained  a  construction* as  that  which  I  before  remarked  on. 

Rule  absolute,  to  enter  verdict  for  plaintiff! 


•528]        *fti  ttie  (Bxfjitqntr  Cjiamhtr. 

(Error  from  the  Queen's  Sench.) 
BYNNER  V.  The  QUEEN. 

On  scire  facias,  brought  in  the  Petty  Bag  Office  in  Chancery,  to  repeal  letters  patent  for  an 
invention,  if  issues  of  fact  are  joined  there,  and  the  record  sent  to  the  Queen's  Bench  for 
trial,  which  is  had,  and  a  verdict  found  for  the  Crown,  the  Queen's  Bench,  though  the  letters 
patent  remain  in  Chancery,  may  give  judgment  that  they  be  revoked,  cancelled,  vacated, 
disallowed,  annulled,  void  and  invalid,  and  be  altogether  had  and  held  for  nothing,  and  also 
that  the  enrolment  thereof  be  cancelled,  quashed  and  annulled,  and  that  they  be  restored  to 
the  Court  of  Chancery,  there  to  be  cancelled. 

Semhlet  that,  for  execution  of  the  judgment  that  the  enrolment  be  cancelled,  it  would  be  suffi- 
cient to  send  a  transcript  of  the  record  to  the  Court  of  Chancery  by  certiorari  and  mittimus, 
that  Court  having  only  a  ministerial  duty  to  perform  in  cancelling  the  patent  after  the  judg- 
ment in  B.  R. 

Writ  of  error,  directed  to  the  Chief  Justice  of  the  Queen's  Bench, 
reciting  as  follows :  "  Forasmuch  as,  in  the  record  and  proceedings,  and 
also  in  the  giving  of  judgment,  upon  a  certain  writ  of  scire  facias  issued 
out  of  our  High  Court  of  Chancery  for  the  purpose  of  repealing  certain 
letters  patent  heretofore  granted  under  the  Great  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  to  one  Jeremiah  Bynner  for  an 
invention  of  certain  improvements  in  lamps,  which  record  was  in  our 
Court  before  us  in  our  Chancery,  and  which  afterwards,  to  wit,  on  the  15th 
day  of  April,  a.  d.  1842,  John  Singleton,  Lord  Lyndhurst,  our  Lord 
High  Chancellor  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
with  his  own  proper  hands  delivered  into  our  said  Court  before  us,  and 
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jndgment  has  thereupon  been  given  in  our  last-inentioned  Court,  as  it  i^ 
said,  manifest  error  hath  intervened,"  &c.  The  writ  of  error  then  re- 
cited in  the  usual  manner  stat.  11  6.  4  &;  1  W.  4,  c.  70,  s.  8,  and 
commanded  the  Lord  Chief  Justice  to  send  to  the  Exchequer  Chamber 
^a  transcript  of  the  record  and  '^'proceedings  aforesaid,  with  all  r*c24 
things  touching  the  same,"  &c.  (the  ordinary  conclusion). 

The  Lord  Chief  Justice  certified  "  the  record  and  process  of  the  plaint 
whereof  mention"  was  in  the  writ  made,  "in  a  transcript"  thereunto 
aDoexed,  &c.,  which  set  forth  the  proceedings  on  scire  facias  as  follows. 
"Pleas  before  our  Lady  the  Queen,  of  Easter  term,"  &c.  (5  Vict.). 
^^  England,  to  wit.     Be  it  remembered  that  the  Right  Honourable  John 
Singleton,  Baron  Lyndhurst,  Lord  High  Chancellor  of  Great  Britain, 
on  the  15th  day  of  April,  in  the  same  term,  before  our  Sovereign  Lady 
the  Queen  at  Westminster,  hath  delivered  here  into  Court,  with  his  own 
proper  hands,  a  record  had  before  our  said  Lady  the  Queen  in  her 
Chancery,  in  these  words,  that  is  to  say :  Pleas  before  our  Lady  the 
Queen  in  her  Chancery  at  Westminster  in  the  county  of  Middlesex,  of 
the  term  of  Easter,  in  the  5th  year,"  &c.     "  Our  Lady  the  Queen  sent 
to  her  sheriff  of  Middlesex  her  writ  closed,"  &c.     Then  followed  the 
scire  facias,  charging  that  Jeremiah  Bynner,  now  plaintiff  in  error,  had 
obtained  letters  patent  for  an  invention  of  improvements  on  lamps  (^'as 
by  the  said  letters  patent,  enrolled  in  our  said  High  Court  of  Chancery, 
amongst  other  things  will  more  fully  and  at  large  appear,")  and  that 
Her  Majesty  had  been  given  to  understand  that  the  supposed  invention, 
at  the  time  when  the  patent  was  granted,  was  not  a  new  invention,  &c. 
(stating  several  objections),  by  means  whereof  the  patent  w4s  and  ought 
to  be  void ;  and  requiring  the  sheriff  to  give  Bynner  notice  "  that  he  be 
before  us  in  our  Chancery  on,"  Ac,  "  to  show  if  he  hath  or  knoweth  of 
anything,"  &c.  "why  the  said  letters  patent  so  granted  to  him  as  afore- 
said, and  the  enrolment  of  the  same,  for  the  reasons  aforesaid,  ought 
*not  to  be  cancelled,  vacated  and  disallowed,  and  those  letters  rtf^oi^ 
patent  restored  into  our  said  Chancery,  there  to  be  cancelled ; 
and  further  to  do  and  receive  those  things  which  our  said  Chancery  shall 
consider  in  this  behalf:    and  have  there  the  names  of  those  by  whom 
you  shall  so  give  him  notice,  and  this  writ."    The  record  then  stated 
the  sheriff's  return  and  the  appearance  of  Bynner  in  the  Court  of  Chan- 
cery ;  prayer  by  the  Attorney  General  that  the  letters  patent  and  enrol- 
ment thereof  might  be  cancelled,  and  the  patent  restored  to  the  Chancery 
for  that  purpose ;  pleas  by  Bynner,  concluding  to  the  country,  and  issues 
thereon.    The  allegations  on  which  issue  was  joined  were :  That  the  grant 
was  contrary  to  law,  and  prejudicial,  &c. :    That  the  invention,  at  the 
time  of  the  grant,  was  not  new,  &c. :  that  it  was  not  invented  and  found 
out  by  Bynner :  that  Bynner  was  not  the  first  and  true  inventor :  that 
before  and  at  the  time  of  the  grant  the  invention  was  used  by  others  in 
England  :  that,  before  and  at  the  time,  &c.,  part  of  the  said  invention 
VOL-  IX.— 89  2  c  2 
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was  used  by  others  in  England :  that  the  said  invention  was  not  a  manu- 
facture within  the  intent,  &c.,  of  stat.  21  Ja.  1,  c.  8 ;  and  that,  although 
Bynner  caused  an  instrument  to  be  enrolled  in  Chancery  within  six 
months,  &c.,  pretending  to  describe  therein  the  nature  of  the  said  inven- 
tion, &c.,  he  did  not  therein,  or  by  any  other  instrument,  &c.,  describe 
the  same  according  to  the  true  intent,  &c.,  of  the  proviso  in  the  letters 
patent.  The  record  then  set  forth  the  award  in  Chancery  of  a  venire 
facias,  returnable  in  the  Queen's  Bench ;  appearance,  in  the  Queen's 
Bench,  of  the  Attorney  General  on  the  part  of  the  Crown,  and  of  Bynner 
by  his  clerk  in  Court,  at  the  return  of  the  venire ;  award  of  a  distriugas 
•^2fil  ^^^^  ^^^  usual  clause  of  nisi,  prius;  *return  of  the  postea  by 
Coleridge,  J.,  who  tried  the  cause  in  the  absence  of  the  Lord 
Chief  Justice ;  the  verdict,  which  appeared  by  the  postea  to  have  been 
given  for  the  Crown  on  all  the  issues  except  as  to  the  invention  being  a 
manufacture  within  the  statute :  and  the  judgment  of  the  Court  of  Queen's 
Bench, (a)  which  was  as  follows : 

"  It  is  considered,"  &c.,  "  that  the  said  letters  patent  of  our  said  Lady 
the  Queen,  so  granted  to  the  said  Jeremiah  Bynner  as  aforesaid,  be 
revoked,  cancelled,  vacated,  disallowed,  annulled,  void  and  invalid,  and 
be  altogether  had  and  held  for  nothing ;  and  also  that  the  enrolment 
thereof  be  cancelled,  quashed  and  annulled ;  and  that  the  said  letters 
patent  be  restored  into  her  said  Majesty's  Court  of  Chancery  at  West- 
minster aforesaid,  there  to  be  cancelled :  and  the  tenor  of  the  said  record, 
so  delivered  by  the  said  Lord  High  Chancellor  into  the  said  Court  of  our 
said  Lady  the  Queen  before  the  Queen  herself,  and  of  all  things  had 
thereupon  tn  the  same  Court  of  our  said  Lady  the  Queen  before  the 
Queen  herself,  is  remanded  into  the  said  Chancery  of  our  said  Lady  the 
Queen." 

The  writ  of  error  stated  the  following  grounds  of  error  in  addition  to 
the  common  assignment.  "  That  the  said  Court  of  our  Lady  the  Queen 
before  the  Queen  herself  has  given  judgment  upon  and  in  respect  of 
the  record  aforesaid ;  whereas  by  the  law  of  the  land  the  said  record 
ought  to  have  been  returned  and  remanded  into  the  Court  of  our 
Lady  the  Queen  before  our  said  Lady  the  Queen  in  her  Chancery,  that 
judgment  might  thereon  be  given  upon  and  in  respect  of  the  said 
*5271  *^®^^^^-"  "That  the  said  Court,"  &c.  (of  Q.  B.),  "has  given 
■'  judgment  that  the  said  letters  patent  be  revoked,"  &c.,  "  and  held 
for  nothing,  and  also  that  the  enrolment  thereof  be  cancelled,"  &c.,  "  an<l 
that  the  said  letters  patent  be  restored  into  Her  said  Majesty's  Court  of 
Chancery  at  Westminster,  there  to  be  cancelled,  whereas  by  the  law  of 
the  land  it  nowise  belongs  or  appertains  to  the  said  Court,"  &c.  (of  Q. 
B.),  "to  pronounce  such  judgment  as  aforesaid,  but  only  to  the  Court <»f 
our  Lady  the  Queen  before  the  Queen  in  her  Chancery."  "  That  the 
said  Court,"  &c.  (of  Q.  B.),  "  has  given  judgment  that  the  said  letters 

(<i   Signed,  February  24th.  i844. 
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patent  be  revoked,*'  &c.,  '^  and  held  for  nothing,  and  that  the  said  letters 
patent  be  restored  into  Her  said  majesty's  Court  of  Chancery  at  Westmin- 
ster, there  to  be  cancelled :  whereas  by  the  law  of  the  land  it  nowise 
belongs  to  the  said  Court,"  &c.  (of  Q.  B.),  '*  to  pronounce  such  judgment, 
but  only  to  the  office  of  the  Lord  High  Chancellor."  "  That  the  said 
Court"  (of  Q.  B.)  "  has  no  power,  authority  or  jurisdiction  to  pronounce 
Buch  judgment,  but,  by  the  law  of  the  land,  the  said  record  so  delivered 
by  the  said  Lord  High  Chancellor  into  the  said  Court"  (of  Q.  B.),  "  and 
the  proceedings  thereupon  had,  should  be  remanded  back  into  the  said 
Chancery  of  our  said  Lady  the  Queen."  And:  "  That  the  said  Court 
of  our  Lady  the  Queen  before  the  Queen  herself,  and  the  said  Court  of 
our  Lady  the  Queen  before  the  Queen  in  her  Chancery,  have  not,  nor 
has  either  of  them,  any  power,  authority  or  jurisdiction  to  pronounce 
such  judgment  as  aforesaid,  or  to  entertain  such  proceedings  as  aforesaid, 
or  to  inquire  or  take  cognizance  of  the  matters  and  things  in  the  said 
record  set  forth  and  containied,  forasmuch  as  it  belongs  only  to  *our  r^cgo 
Lady  the  Queen  in  her  own  proper  person,  and  to  the  lords  and 
others  of  her  most  Honourable  Privy  Council,  to  take  cognizance  of  the 
said  matters  and  things,  and  to  cancel  and  vacate  the  said  letters  patent ; 
and  to  no  other  Court  or  jurisdiction  whatsoever." 

Joinder  in  error. 

The  writ  of  error  was  argued  in  Hilary  vacation(a)  and  Easter  vaca- 
tion(6)  of  this  year. 

WebstcTj  for  the  plaintilT  in  error.  Although  the  issues  were  tried  in 
the  Queen's  Bench,  the  record  of  the  letters  patent  is  in  the  Court  of 
Chancery,  and  the  judgment  for  cancellation  of  the  enrolment  should 
have  been  given  there.  The  proceedings  certified  to  this  Court  are  all 
in  the  Court  of  Chancery,  down  to  and  including  the  award  of  a  venire 
facias :  after  that,  for  the  purpose  of  trial,  a  copy  of  the  proceedings  in 
the  Petty  Bag  Office  is  sent  to  the  Queen's  Bench,  and  is  enrolled  and 
becomes  a  record  there  for  the  purpose  of  trial.  On  verdict  and  judg- 
ment for  the  Crown,  that  record  should  have  been  transmitted  again  to 
the  Court  of  Chancery,  as  ground  for  an  application  to  be  made  there 
that  the  patent  should  be  brought  into  that  Court  and  there  cancelled. 
That  was  the  course  taken  in  Regina  v.  Neujt(m^{c)  which  came  before 
Lord  Ltndhurst,  C,  assisted  by  the  Master  of  the  Rolls.  .The  patent 
itself,  there,  could  not  be  produced ;  but  the  Lord  Chancellor  ordered 
the  "^enrolment  to  be  cancelled,  and,  and  a  vacatur  entered. ((2)  It  r^coo 
may  be  objected  that,  here,  the  "record"  of  proceedings  in 

(a)  February  2d,  1846,  before  Tindal,  C.  J.,  Mauls,  Cresswell  and  Erle,  Js.,  and  Parke, 
Alderson  and  Rolfr,  Bs.  ;  and  February  3d,  before  Tiitdal,  C.  J.,  Coltman ,  Mauls  and 
Crssswsll,  J'b.,  and  Parks,  Alderson  and  Rolfb,  Bb. 

(&)  May  9th.  Before  Tindal,  C.  J.,  Mauls,  Cresswell  and  Erlb,  Ja.,  and  Parke, 
RoLTE  and  Platt,  Ba. 

it)  May  28th,  1845.    Not  reported.    See  Hindmarch  on  Patenta,  425,  6,  7,  c.  10,  a.  6. 

(<0  Wibtter  alao  mentioned  Regina  v.  Nickel$  (aee,  but  not  on  .hia  point,  In  re  Nickeli* 
ottent,  1  Philiipa,  36.    S.  C.  Webat.  Pat.  Ca.  650),  where  the  queation  aa  to  cancellation  of  a 
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Chancery  is  stated  to  have  been  delivered  into  the  Queen's  Bench :  bat 
the  use  of  this  word  bj  the  officers  of  the  Court  ought  not  to  prejudice 
the  plaintiff  in  error.  An  application  was  made  to  the  Court  of  Queen's 
i^rorft  Bench  to  amend  ;(a)  but  they  refused  *permission,  because  it  would 
'   appear  sufficiently  by  the  proceedings,  and  by  authorities,  whether 

patent  after  judgment  on  sci.  fa.  signed  in  Chancery  came  before  the  House  of  Lorda,  but  iraa 
not  heard,  the  case  being  compromised.    See  Corn.  Cro.  Pract.  202. 

(a)  The  Queen  v.  Btnner.     Jan.  30,  1846. 

A  scire  facias  to  repeal  letters  patent  was  issued  out  of  Chancery,  returnable  there »  appearance 
entered,  declaration  filed,  plea  pleaded,  and  issue  joined,  in  the  Petty  Bag  Office.  The  case 
was  then  sent  to  the  Court  of  Queen's  Bench  for  trial ;  and'  the  entry  here  was,  that  the 
Chancellor,  with  his  own  hand,  delivered  '*a  recordV  On  motion  (by  a  party  bringing  error; 
to  amend  by  substituting  the  words  "  transcript  of  a  record;"  Hdd  that  the  entry  did  no* 
require  amendment. 

Webster  moved  for  a  rule  to  show  cause  why  the  judgment  roll  should  not  be  amended  as 
after  mentioned.  The  motion  was  grounded  on  an  affidavit  by  the  clerk  to  defendant's  attor 
ney,  stating  as  follows. 

Issue  being  joined  in  error  in  Bynner  v.  The  Queen,  the  case  stood  for  argument  at  the  sit- 
tings in  the  Exchequer  Chamber  after  Michaelmas  term,  1845.  In  the  same  Michaelmas  term 
(November  22d)  Bynner's  attorney  first  discovered  that  a  clerical  error  existed  in  the  record 
of  this  Court,  for,  that  it  was  therein  alleged  that  the  Lord  Chancellor  did,  on,  dec,  at  West- 
minster, deliver  into  this  Court  with  his  own  proper  hand  "  a  record*'  had  before  our  Lady  the 
Queen  in  Chancery;  whereas,  by  the  law  and  practice  of  the  Court  of  Chancery,  a  transcript 
of  such  record,  and  not  ihe  said  record,  should  have  been  delivered  into  this  Court.  The 
clerks  of  the  Petty  Bag  OQice  informed  the  deponent  that  the  record  in  Chancery  was  not  in 
fact  delivered  into  this  Conrt,  but  only  a  transcript  of  such  record;  and  deponent  then  inspected 
the  original  record,  which  then  wan,  and.  as  he  was  informed  and  believed,  always  had  remained 
in  the  Petty  Bag  Office.  He  further  deposed  that  he  was  advised  and  believed  that  the  plain- 
tiff in  error  could  not  safely  argue  the  errors  assigned  till  the  record  in  the  Treasury  of  this 
Court  should  be  amended.  I'hat  he  took  out  a  summons,  on  22d  November,  calling  on  the 
attorney  for  the  prosecution  to  show  cause  w^hy  the  judgment  roll  in  the  Treasury  should  not 
be  amended  by  adding  the  words  '*  the  transcript  of"  after  the  words  **  his  own  proper  hands," 
and  immediately  before  the  words  "  a  record  ;*'  and  that  the  parties  attended  by  counsel  before 
Williams,  J.,  who  declined  making  an  order.  Deponent  was  informed  and  believed  that  the 
record  in  the  Treasury  of  this  Court  was  prepared  and  engrossed  by  the  attorney  lor  the  prose- 
cution :  and  the  clerk  at  ihe  Crown  Office  informed  deponent  that  it  had  been  usual  to  make 
up  such  records  in  the  Crown  Office,  describing  the  transcript  of  a  record  received  from  the 
Court  of  Chancery  ns  a  "record  :"  but  deponent  verily  believed  that  the  final  judgment  in  the 
present  case,  signed,  and  entered  on  the  roll,  and  carried  into  the  Treasury  of  this  Court,  was 
the  first  instance  of  the  signing  or  entering  a  final  judgment  after  trial  on  scire  facias  to  repeal 
letters  patent. 

Wehfter  arfrued  in  support  of  the  motion  as  follows.  In  this  case  the  actual  record  remains 
in  Chancery.  Jeffresoti  v.  Morton,  2  Saund.  23,  and  6  Vin.  Abr.  549,  tit.  Court  of  King^s  Bendi, 
(G),  pi.  5,  10,  show  that,  when  the  entire  record*i9  removed  into  this  Court,  the  Court  has  full 
possession  of  it,  and  judgment  may  be  given  ;  but  that  the  law  is  otherwise  where  only  the 
tenor  of  the  record  is  sent.  The  judgment  here  must  be  finally  given  in  the  Court  of  Chancery, 
because,  the  patent  being  there  on  record,  it  is  there  that  the  cancelling  must  take  plaee.  See 
Rex  V.  Hare,  1  Str.  146,  151.  This  is  the  more  necessary  since  stat.  5  &  6  W.  4,  c.  83,  be- 
cause, by  sect.  1,  a  disclaimer  may  now  be  entered  in  Chancery;  and  the  Chancellor,  even 
after  verdict,  ought  to  have  the  power  of  determining  whether  the  disclaimer  did  not  save  the 
patent  from  being  cancelled.  The  case,  therefore,  is  unlike  that  of  scire  facias  on  a  recogni- 
zance, which  was  the  proceeding  in  Jrfrefon  v.  Morton,  2  Saund.  23.  The  error  here  has 
been  made  by  the  officer  of  the  Court,  who  mistook  the  fact :  the  Court  will  therefore  amend : 
otherwise  it  will  be  said,  in  the  Court  of  error,  that  the  whole  cause  appears  by  theieoord  to 
be  removed,  and  that  the  Court  of  Queen's  Bench  had  therefore  jurisdiction. 

Hugh  Hill  showed  cause  in  the  first  instance.  The  defendant  is  too  late  in  his  application, 
and  is  not  in  a  position  to  claim  the  indulgence,  even  if  the  Court  had  power  to  amend,  which 
they  have  not.    (The  argument  on  this  point  is  omitted.    The  following  authorities  were  refened 
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the  document  was  a  record  or  a  transcript.  [Tindal,  C.  J.  It  might  be 
both.]  *The  record  and  part  of  the  proceedings,  being  in  Chancery,  r#cQi 
the  case  mnst  be  remanded  to  that  Court,  in  order  that  there  may  ^ 
not  be  two  judgments  of  cancellation.  If  *the  document  now  in  r^^oa 
the  Queen's  Bench  be  a  record,  it  would  be  incorrect  to  say,  in  ^ 
this  instance,  that  a  record  once  brought  into  the  Court  of  Queen's 
Bench  cannot  be  sent  back.  That  was  laid  down  in  Jeffreson  v.  Mor- 
ton,  2  Saund.  27  ;  but  the  language  used  here  is  inconsistent  with  such 
a  proposition  ;  for  the  judgment  is,  that  "  the  tenor  of  the  said  record" 
''is  remanded  unto  the  said  Chancery."  The  Court  of  Queen's  Bench 
may  perhaps  have  power  to  adjudge  that  the  letters  patent  be  revoked,  &c., 
and  had  and  held  for  nothing ;  but  they  could  not  award  that  the  enrol- 
ment which  is  on  the  rolls  of  the  Court  of  Chancery,  should  be  cancelled, 
or  that  the  letters  patent  should  be  restored  into  the  Court  of  Chan- 
cery for  that  purpose.  The  prosecutor  of  the  sci.  fa.  gives  a  bond  to  the 
chief  clerk  of  the  Petty  Bag  Office,  conditioned  for  payment  of  costs  to 

to.  2  Vin.  Abr.  909,  tit.  Amendment  (F),  pi.  1 ;  ib.  320  (I),  pi.  2 ;  Green  y.  MUler,  2  B.  &  Ad. 
7S1 ;  Faddon  ▼.  Bartlett,  3  A.  6l  E.  887,  note  (a).)  But  the  record  is  correct.  When  issaes 
of  fact  are  sent  from  Chancery  to  be  tried  here,  a  duplicate  record  is  made  out :  in  eflect.-the 
record  is  in  both  Courts.  In  Bex  v.  Leonard,  Palm.  322,  a  aupplicavit  issued  to  justices  of  the 
peace  and  the  sheriff  to  bind  a  party  to  good  behaviour ;  the  sheriflf  did  not  meddle  in  the  exe- 
cution, but  returned  that  the  execution  of  the  writ  appeared  within :  and  a  memorandum  was 
Made  by  the  justices,  that  they  had  bound  the  parties  over :  afterwards  a  scire  facias  issued  from 
Ciiaacery  on  the  recognisance :  issue  in  fact  was  joined ;  the  record  was  transmitted  to  this 
Court  ("le  record  transmit  al  Court  de  B.  R.  pertryer  le  issue")  and  the  issue  was  found  for 
the  Crown.  It  was  objected,  in  arrest  of  judgment  in  this  Court,  that  the  return  ought  to  have 
been  made  by  the  justices ;  to  which  one  answer  was,  that  the  writ  and  recognizance  were  not 
before  this  Court,  the  originals  being  in  Chancery,  and  not  removed  hither.  But  the  Court 
said  *'  que  quand  un  record  est  mise  per  mittimus,  ou  deliver  per  manus  del  Chancellor  bore 
Chancery  d*estre  try  in  cest  Court,  que  comment  le  Chancery  teigne  possession  de  original 
record ;  unoore  un  record  est  venu  in  cest  Court,  sur  que  judgment  serra  done  icy  per  condemner 
on  acquitter ;  et  judgment  poet  estre  arrestus  icy,  et  execution  alera  hors  cest  Court  et  ne 
anques  serra  le  cause  remit  al  Chancery  arere."  As  to  this,  the  case  of  scire  facias  to  1 3peal 
letters  patent  is  not  excepted  from  the  general  rule:  in  2  Tidd^s  Practice,  1095  (9th  ed.),  it  J9 
laid  down  that  judgment  is  to  be  given  in  the  Court  of  King's  Bench ;  and  it  is  assumed 
throughout  that  the  actual  record  is  transmitted  hither  from  Chancery.  There  are  numerous  pre- 
cedents :  Rasteirs  Entries,  461  a,  (a  petition  of  right  in  Chancery,  7  &.  8  H.  8) ;  Mark  Steward^ $ 
€«M,  9  Rep.  29  6, 1036;  Digges'i  Case,  1  Rep.  157a,  172  b ;  Molineux  v.  Laeon,  Cro.  Ja.  12  ; 
Fitz.  Abr.,  Petieon,  pi.  21 ;  Rex  v.  Holland,  1  Rol.  Abr.  534,  tit.  Court  (G),  pi.  3  ;  Samjield't 
Ca§e  cited  in  The  Prince* a  Caae,  8  Rep.  23  a.  Several  recent  records  may  be  found  in  the  same 
ferm  in  the  Treasury  of  this  Court.    {Hill  mentioned  some  ixutances.) 

ITefiifer  in  support  of  the  rule.  There  wouTd  be  no  objection  to  the  entry  that  the  Chancellor 
delivered,  &c.,  if,  technically,  the  fiction  that  the  record  is  so  delivered  by  the  Chancellor  into 
this  Court  agreed  with  the  real  state  of  the  case.  But  that  depends  on  the  question  whether 
execution  issue  in  one  Court  or  the  other.  Now  here  it  appears  by  affidavit  that  the  transcript 
only  is  brought  into  this  Court :  the  original  record,  and  the  letters  patent,  are  in  the  Court  of 
Chancery,  and  the  execution  of  the  judgment  by  annulling  the  letters  patent  must  be  awarded 
thcfe. 

Lord  DsvxAif,  C.  J.  I  am  not  satisfied  that  there  has  been  any  mistake.  The  course  of 
onscedents  appears  to  warrant  what  has  been  done:  and  Stat.  5  d&  6  W.  4,  c,  83,  makes  no 
«i!«fierence. 

CoLXRinoK,  J.,  concurred. 

WiGBTMAif ,  J.  Jefretoft  v.  Morton  (2  Saund.  23,)  applies. 

'Patrsoiv,  jr.,  was  absent.)  Rule  refused. 
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the  patentee,  if  the  resalt  should  entitle  him  to  them.(a)  In  the  present 
case  the  patentee  is  entitled  to  costs  on  one  issue ;  the  judgment  is  entire ; 
and,  if  the  judgment  of  cancellation  be  not  awarded  by  the  Court  of 
Chancery,  he  may  lose  his  remedy  for  costs.  And,  further,  the  judg- 
ment in  the  Court  of  Queen's  Bench  is  not  conclusive.  Even  at  common 
law,  the  Court  of  Chancery  might,  after  conviction  on  scire  facias,  have 
suspended  the  entry  of  judgment  to  vacate  the  patent,  as  appears  by  the 
*5331  ^^^^'  ^"  ^  Richardson's  Com.  PI.  392,  394  (ed.4),  of  the  •king's 
^  warrant(i)  for  a  sci.  fa.,  which  used  to  be  granted  on  memorial ; 
a  practice  since  discontinued ;  note  {t)  to  Underhill  v.  Deverettx,  2  Wms. 
Saund.  72  x.,  6th  ed.  And,  now,  by  stat.  5  &  6  W.  4,  c.  83,  if  judg- 
ment were  suspended,  the  patentee  might,  even  in  this  stage  of  proceed- 
ings, enter  a  partial  disclaimer  according  to  sect.  1,  or,  by  petition  heard 
before  the  Judicial  Committee  of  the  Privy  Council,  obtain  a  confirmation 
of  the  patent,  or  a  new  grant,  under  sect.  2.  In  Jeffresan  v.  Martonj  2 
Saund.  23,  to  scire  facias  on  a  recognizance  in  Chancery,  some  defen- 
dants pleaded  to  issue  and  others  demurred;  and  the  entire  record. was 
transmitted  to  this  Court,  which  not  only  tried  the  issues,  but  gave  judg- 
ment on  the  demurrer :  and  it  was  held  that  the  Court  had  done  rightly, 
and  that  the  record  ought  not  to  have  been  sent  back  to  the  Court  of 
Chancery  for  hearing  on  the  demurrer.  But  there  no  part  of  the  proceed- 
ings remained  in  Chancery ;  the  whole  matter  was  transmitted  to  the 
King's  Bench ;  and  that  Court  had  power  to  dispose  of  it  in  every  respect. 
Reference  was  made  in  that  case  to  the  opinion  of  Lord  Coke,  4  Inst. 
80,  that  "  after  trial,"  the  record  is  "to  be  remanded  into  the  Chancery, 
and  there  judgment  to  be  given ;"  and,  in  opposition  to  it,  The  Bishop 
of  Lichfield  and  Coventry's  Case,  Yearb.  Mich.  24  Ed.  3,f.  73  B,  pi.  91, 
was  cited :  but,  there,  a  scire  facias  had  been  brought  on  a  recognizance 
in  Chancery,  and  the  proceedings,  and  the  record  of  the  recognizance 
*5341  ^'^^'  y^ere  transmitted  to  the  King's  Bench  *for  trial  of  an  issue : 
the  plaintiflf  was  nonsuited,  and  brought  a  new  scire  facias  in  the 
King's  Bench ;  and  an  objection  that  the  proceeding  should  have  been  in 
Chancery,  the  plea  in  the  King's  Bench  being  terminated  by  the  non- 
suit, was  overruled,  because  the  record  of  the  recognizance  and  plea  had 
been  transmitted  entire  to  this  Court,  and  there  remained  no  record  in 
the  Court  of  Chancery.  And  in  Jeffreson  v.  Morton,  2  Saund.  27,  the 
Court,  in  adopting  the  rule  that  when  a  record  comes  into  the  King's 
Bench  it  is  never  removed  thence,  must  have  contemplated  those  cases 
in  which  the  whole  matter  of  record  is  carried  to  that  Court  and  can  be 
there  dealt  with.  This  distinction  is  supported  by  the  placita  in  6  Vin. 
Abr.  648,  650,  tit.  Court  of  Kings  Bench  (G),  pi.  1,  pi.  10.     The  stot^ 

(a)  See  Webst.  Pat.  Ca.  64,  note  (a). 

(6)  Reciting  that  parties  must  be  given  to  understand  that  *'  neglects  of  duty  are  not  to  be 
•lightly  passed  over/'  and  that  "the  said  J.  W."  ithe  patentee)  ''  will  have  an  opportunity  of 
making  his  defence  upon  a  trial,  and  even  after  a  conviction,  it  will  still  be  in  our  power  to 
•uapend  the  entering  of  any  judgment  to  vacate  the  patent." 
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ment  that  a  record  once  brought  into  the  Queen's  Bench,  '^  shall  not  in 
any  case  be  sent  back  to  the  Chancery,"  clearly  goes  too  far.  Many 
authorities  show  that,  for  some  purposes,  records  are  so  sent  back :  Bro. 
Abr.  Recorde  ^  matter  de  ceo^  pi.  79 ;  Bro.  Abr.  Conuiaunee^  pi.  61 ; 
Keilway,  93  b,  94  b,  pi.  10 ;  for  some  not,  Bro.  Abr.  Judgmentes^  pi. 
135.  After  trial  of  a  traverse  on  an  inquisition  of  lunacy,  the  proceed- 
ings go  back  to  the  Court  of  Chancery  as  of  course,  the  court  which 
tried  not  having  authority  to  carry  them  farther.  Lord  Coke,  treating 
in  4  Inst.  80,  of  the  jurisdiction  of  the  Lord  Chancellor,  says  that  "  he 
hath  power  to  hold  plea  of  scire  facias  for  repeal  of  the  king's  letters  patents, 
of  petitions,  monstrans  de  droits,  traverses  of  oflSces,  partitions  in  Chan- 
cery, of  scire  facias  upon  recognizances  in  this  Court,"  &c ;  and  then  adds: 
**  In  these  if  the  •parties  descend  to  issue,  this  Court  cannot  try  it  r#cqc 
by  jury,  but  the  Lord  Chancellor  or  lord  keeper  delivereth  the 
record  by  his  proper  hands  into  the  King's  Bench  to  be  tried  there ;  because 
for  that  purpose  both  Courts  are  accounted  but  one,  and  after  trial  had  to  be 
remanded  into  the  Chancery,  and  there  judgment  to  be  given."  In  the 
Ca%e  of  Saekvile  College,  T.  Ray.  154,  177,  Halb,  C.  B.,  says,  P.  178 : 
'^  Judgment  upon  an  issue  tried  in  a  scire  fae.  to  repeal  a  patent  in  B. 
R.  is  not  there  given,  but  the  record  is  to  be  returned  into  this  Court," 
(Chancery).  The  placita,  Fitz.  Abr.  Peticion,  pi.  19,  and  1  Roll.  Abr. 
534,  tit.  Court  (G),  pi.  1,  agree  with  the  view  now  taken  of  the  practice. 
In  the  former  (yse,  on  scire  facias  to  repeal  a  charter  by  which  the 
king  granted  a  manor,  the  record  was  sent  into  the  King's  Bench,  and  a 
trial  had  at  nisi  prius,  and  verdict  found  for  the  demandant,  and,  because 
the  charter  was  in  the  Chancery,  the  whole  was  remanded  thither  for 
judgment.  In  the  latter  case,  '.^  It  was  shown  to  Parliament  that  a 
manor  was  holden  of  a  barony,  of  a  common  person,  and  afterwards  the 
manor  was  forfeited  to  the  King,  and  he  granted  it  to  another  to  hold 
of  himself  per  servitium  militare,  ubi  per  legem  deberet  dici,  tenendum  de 
capitalibus  dominis  feodi  illius,  &c.,  et  petit  that  the  said  charter  be 
amended  in  the  said  clause.  Whereupon  there  was  a  plea  in  Chancery, 
and  found  by  the  escheator  et  per  juratum  there  to  be  true.  Et  quia 
judicium  super  veredicto  prsedicto  et  executio  judicii  pertinent  ad  officium 
Chancellarii  facienda,  ideo  mittitur  in  Chancellariam,  et  datur  est  dies 
usque,  &c."  In  Diggese  Case,  1  Rep.  157  a,  *and  Mark  Stew-  r*rop 
ardB  Case  J  9  Rep.  99  b,  cited  in  Jeffre%on  v.  Morton,  2  Saund.  *■ 
27,  and  in  Samfield*8  Ca8e,(a)  where,  on  scire  facias  out  of  Chancery, 
the  Court  of  Queen's  Bench  gave  judgment,  there  was  no  cancelling  of 
any  record  remaining  in  the  Court  of  Chancery.  The  same  remark 
applies  to  Bro.  Abr.  Judgmentes,  pi.  185  (citing  Tearb.  Mich.  21  H.  7, 
85  B.  pi.  44),  and  to  Keilway,  93  b,  pi.  10  To  adjudge  letters  patent 
Toid  (which  it  is  unnecessary  to  deny  that  the  Court  of  Queen's  Bench 
may  do)  is  very  different  from  the  ulterior  process  of  ordering  them  to 

(a)  Cited  in  the  Prince*  a  Ca$e,  8  Rep.  23  a. 
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be  cancelled,  which  act  of  cancelling  belongs  pejuliarly  to  tne  office  of 
Lord  Chancellor,  as  is  pointed  out  in  4  Inst.  83,  and  in  the  argument 
of  Mr.  Tarke  in  JRex  v.  JBTare,  1  Stra.  146,  151.  And  in  Bro.  Abr. 
Jurisdiccion,  pi.  53,  it  is  said  that  the  Chancery  is  no  Court  of  record, 
except  to  repeal  patents  of  the  King  on  scire  facias,  and  on  certain  pleas 
between  privileged  parties.  The  particular  and  limited  jurisdiction  of 
the  Court  of  Chancery  appears  also  from  Bro.  Abr.  Barre^  pi.  45, 1  Roll. 
Abr.  372,  tit.  Chancery  (F),  pi.  1,  4  Vin.  Abr.  381,  tit.  Chancery  (F)  : 
and  an  exercise  of  it  with  respect  to  a  patent  appears  in  Hunt  v.  Coffin^ 
2  Dyer,  197  b.  There  is  no  instance  of  the  actual  annulling  of  letters 
patent  by  any  other  authority ;  though,  possibly,  under  some  circum- 
stances, the  Sovereign  in  privy  council  might  declare  them  void  and 
direct  them  to  be  revoked;  and  the  Court  of  Queen's  Bench  may, 
as  has  been  already  observed,  make  a  similar  adjudication.  It  is, 
indeed,  said   in  4   Inst.  72,   that   a  scire   facias   to   repeal   a  patent 
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*of  the  King  may  be  broi^ht  in  the  King's  Bench;  but  for  this 


3  H.  4,  7,  is  cited,  the  reference  intended  being  to  Yearb.  Mich. 
3  H.  4,  6,  A,  pi.  29,  where  it  appears  that  a  scire  facias  was  brought  in 
K.  B.,  and  it  was  held  that  two  writs  of  scire  facias  (one  in  K.  B.  and 
one  in  Chancery)  might  be  brought  at  once  to  repeal  the  same  patent. 
The  placitum  is  given  in  Bro.  Abr.  Briefe  ^  abatement  de  Iriefe^  pi. 
104,  with  a  quaere.  And  in  Bro.  Abr,  PetitioUy  pi.  11  (abridging 
Yearb.  Hil.  21  Ed.  3,  47  A,  pi.  58),  it  is  expressly^  stated  that  scire 
facias  to  repeal  the  King's  patent  can  be  brought  nowhere  but  in  Chan- 
cery. In  Jenk.  3d  Cent.  134,  case  74,  it  was  said  that  ^'  the  King's 
Bench  cannot  award  a  scire  facias  against  the  patentee ;"  and  the  reason 
was  given,  which  furnishes  a  key  to  all  the  authorities,  that  '^  that  Court 
has  not  the  record."  It  appears  from  that  case,  and  Jenk.  3d  Cent. 
133,  case  71,  that  that  which  goes  from  Chancery  to  th%j  Queen's  Bench 
is,  properly,  a  transcript,  not  a  record.  Rex  v.  Butler^  3  Lev.  220, 
323,  shows  that  the  jurisdiction  of  the  Court  of  Chancery  on  scire  facias 
to  repeal  a  patent  is  founded  upon  the  possession  that  Court  has  of  the 
record.  Brewster  v.  Weld^  6  Mod.  229,  may  be  cited  as  inconsistent 
with  the  doctrine  now  insisted  upon ;  but  the  writ  there  appears  to  have 
been  made  returnable  in  the  King's  Bench,  not  in  the  Court  of  Chan- 
cery, as  the  writ  is  here.  The  object  of  the  return  into  Chancery  is 
that  the  patent  may  be  there  dealt  with  according  to  the  particular  juris- 
diction of  that  Court :  and  therefore  the  writ  here  (framed  agreeably  to 
♦5381  *^®  precedent  in  Rex  v.  The  Governor ^  ^c,  of  Copper-Miners  •m 
^  England,  2  Lil.  Entr.  411,  419,)  calls  upon  the  patentee  to  show 
not  only  why  the  letters  patent  should  not  be  cancelled,  but  why  they 
should  not  be  restored  into  the  Chancery  for  that  purpose :  and  the 
prayer  of  the  Attorney- General  on  the  appearance  of  parties  is  in  the 
same  terms.  It  is  referred  to  the  Queen's  Bench  only  to  try  the  i8saee« 
which  the  Court  of  Chancery  cannot  do :  and  this  materially  distinguishes 
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the  present  case  from  Jeffrtson  v.  Morton^  2  Saund.  23,  and  The  Bishop 
of  Lichfield  and  Coventry's  Case,  Yearb.  Mich.  24  Ed.  3,  f.  73  B,  pi. 
91,  cited,  4  Inst.  80.  If  the  proceedings  are  transmitted  from  one 
Court  to  the  other  merely  for  the  trial  of  issues,  it  is  unimportant 
whether  they  are  styled  the  "  record"  or  "  tenor  of  the  record,"  or 
"transcript."  The  form  used  in  Regina  v.  Netffton,{a)  is  given  in  Hind- 
march  on  Patents,  728,  Appendix,  c.  2,  s.  7,  No.  29 ;  and  the  term  there 
nsed  is  "the  tenor  of  the  aforesaid  record."  The  practice  on  scire 
facias  to  repeal  letters  patent  for  monopoly  of  inventions  may  perhaps 
differ  from  that  on  scire  facias  respecting  grants  of  lands,  offices  or 
markets,  because  of  the  difference  in  the  result.  In  the  latter  case  it  is 
assumed  that  the  grant  may  continue,  but  be  enjoyed  by  a  different 
person ;  in  the  former  if  the  grantee  has  no  right,  no  one  has,  and  the 
patent  is  to  be  extinguished,  for  which  a  particular  jurisdiction  is 
requisite. 

Eitgh  Sill,  contrd.     It  is  not  necessary  to  insist  that  the  Court  of 
Chancery  could  not  have  given  the  judgment  in  question :  it  is  enough 
to  show  that  the  judgment  is  one  which  may  be  awarded  by  the  Court 
of  ♦Queen's  Bench.     The  roll  returned  here  to  the  writ  of  error  r^cgn 
is  exactly  like  that  in  Jeffreson  v.  Morton,  2  Saund.  6,  as  to  the 
formal  commencement,  by  which  it  appears  that  the  Lord  Chancellor  has 
delivered  into  this  Court  a  record  had  before  the  Queen  in  her  Chancery 
at  Westminster,  in  these  words,  &c.     The  record  being  so  delivered  for 
trial  of  the  issues,  it  appears  by  several  authorities  that  the  Court  of 
Queen's  Bench  may  not  only  try  but  give  judgment.     In  Gilbert's 
History  and  Practice  of  the  High  Court  of  Chancery,  12,  13,  it  is  said : 
"  If  a  scire  facias  issued  to  repeal  any  patent,  it  was  returnable  into  this 
Court,  because  there  such  patents  were  registered,  and  there  the  party 
came  in  and  pleaded  before  the  Chancellor.     And  if  a  demurrer  was 
joined  the  Chancellor  was  judge.     But  if  they  pleaded  to  issue,  the 
Chancellor  could  not  award  a  jury  process,  but  was  to  carry  the  record 
itself  over  to  the  King's  Bench,  who  awarded  the  jury  process  upon  it ; 
and  afterwards  upon  the  verdict  gave  judgment."    Blackstone,  3  Comm. 
48,  days  that,  if  any  matter  of  fact  is  in  issue  in  Chancery,  the  Chancellor 
'^must  deliver  the  record  propria  manu  into  the  Court  of  King's  Bench, 
where  it  shall  be  tried  by  the  country,  and  judgment  shall  be  given 
thereon.'      And  Tidd,  2  Pract.  1095  (9th  ed.),  observes :  "Though  it  is 
said,  that,  after  trial  had,  the  record  is  to  be  remanded  into  Chancery, 
and  judgment  to  be  there  given,  yet  the  practice  has  been  to  give  judg- 
ment in  the  King's  Bench:"  and,  if  there  be  a  demurrer  to  part  and 
issue  as  to  the  residue,  "  the  Chancellor  delivers  the  whole  record  to  the 
Court  of  King's  Bench,  and  judgment  is  given  there  upon  the  demurrer, 
as  well  as  upon  the  *issue :"  for  which  propositions  he  cites  1  Eq.   r*r^Q 
Ca.  Abr.  128,  pi.  7,(a)  and  Blaxtons  Case,  Latch  8.     The  pre- 

{a\  See  p.  527,  and  ibid  note  a),  ante.  \Jb}  See  margin. 
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Bent  question  was  not  determined  in  the  case  of  Nickeh^%  Patent j[a)  or  in 
Regina  v.  Newton  :(&)  but  it  was  asked,  in  the  latter  case,  what  power  tbe 
Court  of  Chancery  had  to  enforce  the  bringing  in  of  the  patent  to  be 
cancelled;  and  no  answer  was  given.  [Tindal,  C.  J.  They  might 
cancel  the  enrolment.]  It  was  noticed  bj  the  Lord  Chancellor  that  the 
tenor  only  of  the  record  was  in  the  Queen's  Bench ;  but  that  was  not 
ihade  an  objection  to  the  judgment  there  given.  [Tindal,  C.  J.  If 
called  the  record,  it  might  be  only  the  tenor,  or  such  a  record  as  the 
record  at  nisi  prius  in  an  ordinary  cause.]  It  is  at  any  rate  such  a 
record  as  puts  the  Court  of  Queen's  Bench  in  possession  of  the  case  for 
the  purpose  of  giving  judgment.  That  Court,  in  the  present  case,(c) 
refused  to  amend  the  judgment  roll  where  it  states  that  the  Lord  Chan- 
cellor delivered  into  Court  a  record,  by  substituting  "transcript  of  a 
record,"  deeming  the  alteration  unnecessary,  and  the  present  form  the 
usual  one.  The  law  as  to  judgment  in  these  cases  is  put  on  the  right 
ground  in  Bro.  Abr.  Judgmentes,  pi.  135.  "  If  an  office  be  traversed  in 
Chancery,  and  the  parties  are  at  issue,  and  the  record  is  sent  into 
the  Queen's  Bench  for  trial,  as  it  should  be,  and  the  issue  is  there 
found  for  the  plaintiff,  he  shall  have  judgment  there,  and  the  record 
shall  not  be  s^nt  back  into  Chancery  for  judgment  to  be  given  there, 
for  both  one  and  the  other  is  coram  rege."  The  authority  referred 
*54n  *^  ^  Yearb.  Mich.  21  H.  7,  fol.  35  B,  pi.  44,  ♦where  it  was 
argued  that,  the  traverse  being  in  Chancery,  and  sent  here 
for  trial,  it  ought  to  be  remanded,  and  judgment  given  in  Chancery, 
and  not  in  this  Court ;  and  the  case  was  compared  to  that  of  a  foreign 
release  pleaded  in  Chester.  But,  per  Brudnell,  J.,  "Foreign 
release  pleaded  in  a  franchise  shall  be  tried  at  common  law;  and 
then,  after  trial,  it  shall  be  remanded  to  the  franchise :  but,  if  both 
the  courts  are  common  law  courts,  the  record  shall  not  be  remanded :  as, 
if  a  record  is  removed  into  this  Court  from  the  Common  Pleas,  and  is 
tried  here,  we  shall  give  judgment  here,  and  the  record  shall  not  be 
remanded."  Staunforde,  Prerogative^  77  b,  ed.  1590,  after  defining  the 
judgment  of  Ouster  le  maine,  says :  "  This  judgment  sometime  is  given 
in  the  King's  Bench  and  not  in  the  Chancery,  and  that  is  in  case  where 
the  parties  descend  to  an  issue,  then  for  the  trial  thereof  they  of  the 
Chancery  must  award  a  venire  facias  returnable  in  the  King's  Bench." 
"  And  when  the  issue  is  found  for  the  party,  they  of  the  King's  Bench 
shall  give  judgment  and  award  an  Ouster  le  maine  without  suing  for  the 
same  in  the  Chancery,  as  appeareth  in  M.  21  H.  7,  fol.  5,  and  29  Li 
Ass.  43, ((2)  and  yet  the  record  of  the  issue  that  was  tried  was  not  sent 
thither,  but  only  the  transcript  thereof:  but  what  then  ?  the  judgment 

(a)  See  p.  529,  note  {a)  ante.  (6)  See  p.  528,  ante. 

(e)  Ante,  p.  529,  note  (6). 

{d)  In  the  margin  of  Staunforde,  ed.  1567,  ^^  Livery ^  p.  lO/'is  referred  to.  See  Fitx.  Abr 
JAveret  pi.  10,  citing  Yearb.  29  Assis.  (165  B),  pi.  43,  where  the  dictum  of  Shabde  (Sqaroelok, 
J.)  occurs. 
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]8  to  be  given  npon  the  verdict  which  is  there  of  record,  and  when  both 
Courts  be  courts  of  the  common  law  and  the  King's  Courts,  thej  use 
not  to  remand  anything  to  the  place  from  whence  it  came,  but  to  give 
judgment  there  where  it  is  tried.  And  Suarde  said,  that  when  a  record 
comes  once  into  the  King's   Bench,   *it  shall  never  go   from   r^r^o 
thence."     The  same  view  of  the  relation  between  the  Courts  of 
Queen's  Bench  and  Chancery  is  taken  in  Tearb.  Mich.  10  Ed.  3,  fol.  59 
A,  pi.  62.     The  rule  is  laid*  down,  as  in  the  dictum  of  Shardelow,  in 
Jeffre9on  v.  Martoriy  2  Saund.  27.     The  proceedings  there  were,  as  to 
the  material  points,  the  same  as  in  the  present  case,  and  it  does  not 
appear  that  the  recognizance  itself,  on  which  judgment  was  given,  had 
been  sent  down  to  this  Court.     It  is  suggested  on  the  other  side  that  the 
Court  there  proceeded  on  a  misconception  of  The  Bishop  of  Lichfield^ 
and  Coventry's  Case,  Yearb.  Mich.  24,  Ed.  3,  f.  73  B,  pi.  91,  but  that 
case,  though  cited  at  the  bar,  was  not  referred  to  by  the  Judges.    Jeffre- 
9on  V.  Morton,  1  Saund.  23,  is  reported  in  1  Mod.  as  Jeffreson  v.  Dawson, 
(1  Mod.  29),  and  it  is  clear  from  both  reports  that  the  main  question  was 
whether  the  Court  of  King's  Bench  could  give  judgment  on  the  demurrer 
as  well  as  on  the  issue  in  fact :  it  was  assumed  that  they  might  give 
judgment  on  the  latter ;  for  a  principal  argument  was,  that  the  King's 
*  Bench  might  give  judgment  on  the  demurrer  because  the  record  waa 
entire,  and  that,  if  they  sent  the  demurrer  back  to  the  Court  of  Chan- 
cery for  judgment,  there  must  be  two  executions.     Rex  v.  Holland,  1 
KolL  Abr.  654,  Courts,  (G)  pi.  8  ;  S.  C.  Aleyn,  14 ;  Style,  20,  40,  75, 84, 
90,  94,  where  an  office  was  traversed,  and  venire  awarded  into  this  Court 
from  Chancery,  ffale  contended  that  the  King's  Bench  could  not  give 
judgment  because  the  record  continued  in  the>  Chancery ;  but  the  Court  held 
otherwise :  and  JTafe's  argument  was  adverted  to  and  treated  as  groundless, 
in  Jefferson  v.  Dawson,  by  Twisden,  J.,  who  said  that  the  record  itself  was 
in  this  *Court,  and  could  not  be  sent  back ;  ^^for  that  here  it  is  coram  r^c^o 
ipso  rege :  so  that  if  we  do  not  give  judgment  here,  there  will  be 
a  failure  of  justice."     This  case  rebuts  the  inference  drawn  from  the 
expression  in  Jenk.  3d  Cent.  133,  case  71,  and  134,  case  74,  that  a 
^'  transcript"  only  is  sent  to  the  Queen's  Bench.     It  shows  that  that 
which  is  sent,  by  whatever  name  called,  is,  for  the  purpose  of  giving 
judgment,  a  record.     The  Court  of  Queen's  Bench  tries  the  issue  and 
gives  judgment ;  a  certiorari  is  then  sued  out  to  remove  the  record  of 
that  judgment  into  the  Court  #f  Chancery  for  execution,  and  thereupon 
the  tenor  of  the  record  is  returned  into  Chancery  with  the  certiorari. 
A  record  now  in  the  Tower  (among  the  records  of  the  common  law  side 
of  the  Court  of  Chancery),  Gloucester,  No.  47,  5  Hen.  5,  and  an  extract 
from  which  is  now  in  Court,(a)  exemplifies  the  whole  practice.     And 
there  are  in  the  Tower  many  such  returns  of  judgments  on  traverses  of 
inquisitions,  with  the  certiorari  annexed.     Bro.   Abr.  tit.  Recorde  ^ 

(u)  See  p.  553,  poat. 
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matter  de  ceo,  pi.  79,  was  cited  for  the  plaintiff  in  error,  as  showing  that, 
in  the  case  of  a  writ  of  error  from  the  Common  Fleas  npon  a  fine,  the 
record  itself  is  sent  to  the  Queen's  Bench  and  removed  back :  but  this 
point  is  better  explained  in  2  Tidd's  Fract.  1159.  ^'  On  a  writ  of  error 
brought  on  a  judgment  in  the  Common  Pleas,  or  any  inferior  court,  in 
an  adverse  suit,  the  record  itself  is  supposed  to  be  removed,  that  it  may 
remain  as  a  precedent  and  evidence  of  the  law  in  similar  cases.  But  in  the 
case  of  a  fine,  the  transcript  only  is  removed  from  the  Common  Fleas ; 
for  a  fine  is  but  a  more  solemn  acknowledgment  or  contract  of  the 


* 
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parties,  and  is  therefore  no  memorial  of  the  law,  *and  need 


only  be  affirmed  or  vacated :  if  it  be  affirmed,  the  contract  stands 
as  it  was ;  if  vacated,  the  justices  of  the  King's  Bench  may  send  for  the 
fine  itself,  and  reverse  it ;  or  they  may  send  a  writ  to  the  treasurer  and 
chamberlain,  to  take  it  off  the  file."  And  Fazacharly  v.  Baldoy  1  Salk. 
341,  is  cited,  which  case,  and  the  statement  in  Tidd,  agree  with  the  view 
now  taken  on  the  part  of  the  Crown.  In  Regina  v.  Aires^  10  Mod. 
258,  354,  where  an  issue  had  been  tried  in  this  Court  on  scire  facias,  to 
repeal  a  patent,  it  was  contended  that  '^  the  record  ought  to  be  remitted 
into  Chancery,  and  judgment  given  there,  and  not  here."  But  ^^  the 
Court  said,  this  point  had  been  so  firmly  settled  in  the  case  of  Jeffre- 
«on,(a)  that  they  would  not  suffer  to  be  debated."  Reference  was  there 
made  to  the  dictum  of  Halb,  C.  B.,  in  The  Case  of  Sackvile  CoUegCj  T. 
Ray.  178,  which  has  been  cited  on  the  other  side :  but  that  is,  at  most, 
a  remark  made  obiter ;  it  seems  to  have  no  bearing  on  the  context ;  and 
may  probably  be  a  mistake  in  the  report. 

Among  the  instances  in  which  judgment  has  been  given  by  the  Queen's 
Bench  on  scire  facias  from  Chanoery  is  Fitz.  Abr.  Petieion,  pi.  21,(6) 
where,  the  Friars  Carmelites  having,  by  covin,  obtained  a  grant  of  lands 
from  the  King  to  the  prejudice  of  the  Bishop  of  Winchester,  he  petitioned 
for  a  repeal  of  the  grant,  and,  on  scire  facias,  the  petition  was  sent  to 
the  King's  Bench,  and  that  Court  awarded  that  the  land  should  be 
reseised  into  the  King's  hand  and  the  charter  repealed ;  and  that  the  Friars 
should  be  distrained  to  deliver  the  charter  to  be  cancelled ;  which  is  the 
proper  execution  in  such  a  case.  The  placitum  appears  also  in  the 
•5451  *^^^^  College  Casej  11  Rep.  66  b,  73  b.    And  in  JSamJUld*s 

CoBe^ie)  on  scire  facias  brought  upon  petition  to  repeal  the  grant 
of  a  manor  by  Rich.  2,  the  record  was  delivered  by  the  Chancellor  into 
the  King's  Bench,  and  that  Court  gave  judgment  that  the  grant  should 
be  revoked  and  annulled,  and  the  manor  seised  into  the  hands  of  the 
King,  and  delivered  to  the  Frince  (the  petitioner),  to  be  holden,  &c.  In 
Keilw.  93  b,  pi.  10,  on  traverse  of  an  office  found  under  a  commission, 
the  record  was  delivered  by  the  Chancellor  into  the  King's  Bench,  ami 

(o)  J^reton  t.  Morton^  2  Saund.  23. 

(6)  Citing  Yearb.  Micb.  17  Ed.  3,  f.  59  B,  pi.  56. 

(c)  8  Rep.  23  a,  cited  in  The  Prince' 9  Cote. 
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the  finding  was  for  the  parties  disputing  the  office :  a  question  being 
made  whether  this  Court  could  give  judgment,  all  the  Court  held  that  it 
Rould ;  and  judgment  was  accordingly  given  that  the  inquisition  should 
be  held  void,  and  the  King's  hands  amoved  from  the  lands,  and  that  the 
traversing  parties  should  have  and  sue  out  livery  in  the  Chancery.  It 
was  held  also  that  this  Court  could  not  make  livery ;  but  it  was  adjudged 
that  the  record  should  be  sent  by  certiorari  into  Chancery,  and  there 
the  parties  should  have  their  livery.  In  Rex  v.  Arkwrightj  Webst.  Pat. 
Ca.  64,  74,  the  King's  Bench  gave  judgment  to  cancel  a  patent.  In 
Yearb.  Mich.  11  H.  4,  f.  5  A,  pi.  13,  where  scire  facias  was  brought  to 
repeal  letters  patent  for  a  market,  and  the  record  sent  to  this  Court,  the 
power  of  the  Court  to  give  judgment  was  taken  for  granted.  Other 
instances  in  which  the  Court  has  exercised,  or  clearly  been  held  entitled 
to  the  like  power  are:  Yearb.  Trin.  21  Ed.  3,  58  B,  pi.  13;  a  record 
which  has  been  pointed  out  by  the  Master  of  the  Crown  Office,  Mich.  3 
4  4  Phil.  &  M.  Boll  16  ;(a)  Anonymous  ♦entry  in  Bast.  Ent.  461  r*-^^ 
a ;  Mark  Steward* s  Case^  9  Bep.  99  b ;  Molineux  v.  Lacon,  Cro. 
Ja.  12;  Blaxtons  Case,  Latch.  3;  Regina  v.  Mason,  2  Salk.  447. 

Fitz.  Abr.  tit.  Peticion,  pi.  19,  and  1  Boll.  Abr.  534,  Court  (G),  pi. 
1,  cited  on  the  other  side,  are  probably  both  abstracts  of  the  same  case  : 
the  references,  respectively,  to  the  Y'^earbooks  H.  46  E.  3,  and  38  E.  3, 
seem  inacurate.  No  authority  is  cited  for  the  dictum  in  4  Inst.  80,  that, 
on  scire  facias,  after  trial  of  an  issue  in  the  King's  Bench,  the  record  is 
"to  be  remanded  into  the  Chancery,  and  there  judgment  to  be  given:" 
nor  for  the  dictum  of  Hale,  C.  B.,  already  referred  to,  in  the  Case  of 
Sackvile  College,  T.  Bay.  178.  At  all  events  this,  and  the  other  passages 
last  cited,  cannot  outweigh  the  long  recognized  practice.  Brewster  v. 
Weld,  6  Mod.  229,  if  relevant,  is  an  authority  against  the  plaintiff  in 
error. 

The  alleged  hardship,  that  the  patentee  may  be  prevented  from  enter- 
ing a  disclaimer,  is  at  any  rate  not  a  conclusive  objection :  but  it  may 
be  questioned  whether  stat.  5  &  6  W.  4,  c.  83,  s.  1,  does  enable  a  party 
to  preserve  his  patent  by  a  disclaimer  after  verdict  in  scire  facias.  The 
passage  cited  from  a  precedent  in  2  Bich.  Com.  P.  394,  contains  nothing 
that  is  more  referable  to  a  judgment  in  Chancery  than  to  one  in  the 
Queen's  Bench,  and  it  shows  only  that  it  was  considered  to  be  in  the  breast 
of  the  Sovereign,  after  any  judgment  on  such  a  scire  facias,  to  carry  out 
the  judgment  or  to  stay  it.  Here,  the  plaintiff  in  error  had  abundant 
time,  before  the  judgment,  to  enter  his  disclaimer.  It  is  urged  that  he 
has  succeeded  on  one  issue,  and,  if  this  *judgment  stands,  will  lose  rm^^ 
the  benefit  of  the  bond  given  in  the  Court  of  Chancery  for  costs. 
But  such  bond  is  not  a  necessary,  if  a  legal,  condition  of  the  suing  out 
a  scire  facias  to  repeal  a  patent ;  for  any  one  prejudiced  by  the  grant- 
ing  of  a  patent  is  entitled  to  a  scire  facias  as  of  right ;  note  (4)  to 

(a)  See  p.  553,  post. 
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UnderhiU  v.  Bevereuxy  2  Wms,  Saand.  72  u,  6th  ed.  K  the  Court  of 
Queen's  Bench  had  not  power  to  adjudge  that  the  enrolment  should  be 
cancelled,  this  Court  will  give  the  proper  judgment,  omitting  that  clause. 
But,  if  the  Queen's  Bench  had  power  to  give  a  judgment  at  all,  it  ought 
to  have  been  complete. 

Webitevy  in  reply.  It  is  conceded  on  the  other  side  that  the  Court 
of  Queen's  Bench  has  given  a  judgment  which  cannot  in  all  respects  be 
executed.  That  imperfection  makes  the  whole  erroneous.  It  is  not 
correct  to  say  that,  because  the  Queen's  Bench  could  give  some  judg- 
ment, this  is  good.  Everything  that  has  been  found  against  the  plaintiff 
in  error  might  have  been  remedied  by  a  disclaimer.  [Tindal,  C.  J. 
You  might  have  applied  to  the  Court  to  suspend  judgment  for  that  pur- 
pose.] The  case  of  Dacre  in  Fitz.  Abr.  Peticion^  pi.  19,  was  cited  in 
Regina  v.  Newton^(a)  before  Lord  Langdale,  M.  B.,  who,  in  noticing 
the  case,  did  not  appear  to  question  its  authority ;  and  the  proceedings 
there  were  remanded  into  Chancery  where  the  charter  was,  to  give 
opportunity  for  granting  a  new  charter.  That  accords  with. the  practice 
contended  for  by  the  plaintiff  in  error.  The  judgment  furnished  by  the 
Master  of  the  Crown  Office  ('*  quod  literse  patentes  revocentur,  adnul- 
*'^481  ^^^^^^  ^^  evacuentur,  et  quod  officium  *in  manus  domini  Regis 
seisiatur,")  and  similar  ones  which  have  been  referred  to,  go  no 
farther  than  the  judgment  in  Samfield's  Casey{b)  and  stop  far  short  of 
the  adjudication  here.  The  same  remark  applies  to  the  record  from  the 
Tower.  In  the  case  Keilw.  93  b,  pi.  10,  the  record  came  to  the  King's 
Bench,  for  trial ;  and  the  proceedings  afterwards  agree  with  the  practice 
now  contended  for.  In  Rex  v.  Arkwright,  Webst.  Pat.  Ca.  74,  judg- 
ment was  given  in  the  Queen's  Bench  to  cancel  the  patent :"  but  the 
point  was  not  contested ;  and  it  would  have  been  unavailing  to  do  so,  as 
the  patent,  at  that  time,  could  not  have  been  amended,  and  judgment 
would  finally  have  been  given  in  Chancery  without  any  benefit  to  the 
defendant  from  the  delay.  In  the  case  of  the  Carmelite  Friars,  Fitz. 
Abr.  Peticion,  pi.  21,  the  dictum  as  to  a  distress  is  only  an  opinion  as  to 
the  practice  to  be  pursued,  supposing  a  valid  judgment  given.  Jefferson  v. 
Dawsoriy  1  Mod.  29,  does  not  differ  in  principle  from  Jeffreson  v.  JSfor- 
*ton,  2  Saund.  23.  Kblyngb,  C.  J.,  says  in  the  former  case :  "  If  the 
record  come  hither  entirely,  we  cannot  send  it  back  again :"  which  is  no 
doubt  true  when  the  whole  course  of  proceeding  is  in  the  King's  Bench, 
originally  or  by  being  adjourned  thither :  but  here  that  is  not  the  case. 
In  Rex  V.  ffolland,  as  reported  in  Style,  pp.  94,  95,  the  Court  of  King's 
Bench  said:  "the  record"  (on  traverse  of' an  inquisition)  "is  transmitted 
hither  to  determine  whether  the  King  or  the  party  hath  right ;"  and 
"the  amoveas  manum  is  but  a  consequence  of  the  judgment."  This 
agrees  with  the  argument  already  urged  for  the  plaintiff  in  error.    None 

(a)  See  p.  528,  note  (c)  ante. 

(6)  Cited  in  The  Prince' »  Cage,  8  Rep.  23  a. 
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of  the  cases  •cited  on  the  other  side  show  more  than  that  the  r#c4q 
Court  of  Queen's  Bench  may  give  some  judgment :  but  the  judg-  ^ 
ment  here  is  different  from  any  which  they  are  competent  to  give. 
[Mauls,  J.  What  judgment  do  you  say  the  Queen's  Bench  ought 
to  have  given  ?]  They  could  give  none.  [Parke,  B.  Supposing  that 
.  they  ought  to  have  given  judgment  to  annul,  but  not  to  cancel ;  may 
not  we  give  the  same  ?]  "  Supposing  that  in  some  cases  the  Queen's 
Bench  might  so  adjudicate,  they  were  not  in  a  condition  to  do  so  here, 
because  they  had  nothing  before  them  but  the  issues  for  trial.  If  the 
whole  matter  had  been  delegated  to  them,  as  appears  to  have  been  done 
in  The  Bishop  of  Lichfield  and  Coventry^ 8  Case,  Yearb.  Mich.  24  Ed.  8, 
f.  73  B,  pi.  91,  the  power  might  have  been  greater. 

Our,  adv.  vult, 
TiNDAL,  C.  J.,  in  this  vacation  (June  13th),  delivered  the  judgment 
of  the  Court. 

This  was  a  scire  facias  brought  to  repeal  certain  letters  patent  which 
had  been  granted  to  the  plaintiff  in  error.     The  record  before  us,  which 
is  brought  by  writ  of  error  from  the  Court  of  Queen's  Bench,  states 
that  the  Lord  Chancellor  "  hath  delivered  here  into  Court,  with  his  own 
proper  hands,  a  record  had  before  our  said  Lady  the  Queen  in  Her 
Chancery,  in  these  words."     The  record  so  brought  into  the  Court  of 
Queen's  Bench  contains  the  recital  of  the  original  writ  of  sci.  fa.  issuing 
out  of  the  Court  of  Chancery,  and  returnable  there,  calling  on  Bynner, 
the  plaintiff  in  error,  to  appear  and  show,  &c.  (His  Lordship  stated  the 
requisition  of  the  writ  as  set  forth,  p.   624,  antJ.)     And  the  record 
*proceeds  to  state  also  the  grounds  upon  which  the  validity  of  the  r#r  en 
letters  patent  is  impeached,  the  appearance  and  pleas  in  bar  of  ^ 
Bynner,  and  the  issues  in  fact  joined  thereon,  and  the  award  of  the  writ 
of  venire  facias  returnable  in  the  Court  of  Queen's  Bench,  the  appear- 
ance there  of  the  Attorney  General  on  the  part  of  the  Crown,  and  of 
Bynner  by  his  clerk  in  Court,  at  the  return  of  the  venire  facias,  the 
award  of  the  distringas  with  the  usual  clause  of  Nisi  Prius,  and  the  postea 
returned  by  Mr.  Justice  Coleridge  who  tried  the  issues.     And  then 
follows  the  judgment  of  the  Court  of  Queen's  Bench  in  these  words : 
''  That  the  said  letters  patent,    be  revoked,  cancelled,  vacated,  disal- 
lowed, annulled,  void  and  invalid,  and  be  altogether  had  and  held  for  no- 
thing ;  and  also  that  the  enrolment  thereof  be  cancelled,  quashed  and 
annulled ;  and  that  the  said  letters  patent  be  restored  into  her  said 
Majesty's  Court  of  Chancery  at  Westminster  aforesaid,  there  to  be  can- 
celled."    And  the  record  now  brought  before  us  concludes  with  these 
words,  viz. :  "  And  the  tenor  of  the  said  record,  so  delivered  by  the  said 
Lord  High  Chancellor  into  the  said  Court  of  our  said  Lady  the  Queen 
before  the  Queen  herself,  and  of  all  things  had  thereupon  in  the  same 
Court  of  our  said  Lady  the  Queen  before  the  Queen  herself,  is  remanded 
unto  the  said  Chancery  of  our  said  Lady  the  Queen." 
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And  the  question  raised  beibre'us  upon  this  writ  of  error  has  been, 
whether  the  Court  of  Queen's  Bench  has  the  power  of  giving  the 
judgment  before  stated?  On  the  part  of  the  plaintiff  in  error  it 
has  been  contended  that  no  more  than  a  transcript  of  the  record 
i^zr-i-]  is  s^Qt  down  to  the  Queen's  Bench  for  the  purpose  of  *enabUug 
that  Court  to  try  the  issues  which  have  been  raised  in  the 
Court  of  Chancery,  and  that/  after  the  trial  of  such  issues,  the  record 
so  sent  to  the  Court  should  be  returned,  with  the  postea,  to  the 
Court  of  Chancery,  to  enable  that  Court  to  give  effect  to  the  judg- 
ment of  the  Court  of  Queen's  Bench,  so  as  to  make  the  actual  cancelling 
of  the  enrolment  of  the  letters  patent  the  act  of  the  Court  of  Chancery, 
as  being  an  act  which  that  Court  alone  can  carry  into  effect.  On  the 
part  of  the  defendant  in  error  it  has  been  contended,  on  the  other  hand, 
that,  the  record  in  the  action  of  scire  facias  being  sent  to  the  Court  of 
Queen's  Bench,  it  is  the  duty  of  that  Court  to  pronounce  the  judgment, 
and  that  the  tenor,  that  is,  an  exact  transcript  of  the  whole  record,  is 
then  transmitted  to  the  Court  of  Chancery  to  enable  that  Court  to  carry 
the  judgment  into  effect  by  cancelling  the  enrolment  there. 

There  are  diflSculties  undoubtedly  in  the  establishing  of  either  of  these 
positions  with  absolute  certainty ;  and  there  arc  conflicting  authorities 
which  have  been  brought  forward  in  favour  of  both.  On  the  whole,  how- 
ever, we  think  the  balance  of  the  authorities  is  decidedly  in  support  of 
the  position  contended  for  on  the  part  of  the  Crown :  viz.,  that  the  record 
is  sent  down  to  the  Queen's  Bench;  that  the  Queen's  Bench  has  authority 
to  award  the  judgment,  and  afterwards  to  transmit  either  the  record, 
or  the  tenor  thereof,  to  the  Court  of  Chancery  in  order  to  be  f^lly  carried 
into  execution. 

In  the  first  place,  the  proceedings  before  us  state  that  the  Chancellor 
"  hath  delivered  here  into  Court,  with  his  own  proper  hands,  a  record." 
And  this  is  not  the  form  in  this  instance  only,  but  the  general  form  in 
^--rt-i  other  *precedents.  (See  Rex  v.  Stone,  Trem.  PL  C.  652;  see 
■^  also  Jeffreson  v.  Morton^  2  Saund.  6,  23.)  In  this  latter  case 
the  great  question  between  the  parties  was,  whether  the  record  itself  had 
been  properly  sent  down  from  the  Court  of  Chancery  to  the  King's  Bench, 
inasmuch  as  upon  the  record  there  was  an  issue  in  fact  and  also  a  demur- 
*rer  in  law,  both  joined  in  the  Court  of  Chancery  upon  the  same  record. 
And  no  one  appears  to  have  doubted,  in  that  case,  that,  where  there  is 
an  issue  in  fact  only,  the  record  must  be  sent  down  to  the  Court  of  King's 
Bench  as  well  for  the  purpose  of  trying  the  issue  as  also  to  give  judg- 
ment thereon :  but  the  point  raised  by  the  defendant's  counsel  was,  that, 
where  an  issue  in  fact  is  joined  as  to  part,  and  a  demurrer  to  another  part 
of  the  record  in  Chancery,  and  the  issue  is  transmitted  to  the  King's 
Bench  to  be  tried,  after  the  trial  of  the  issue  the  record  ought  to  be  sent 
back  into  the  Chancery  for  the  Chancellor  or  Keeper  to  give  judgment 
upon  it.     But  the  whole  Court  delivered  their  opinions  seriatim,  that  tk£ 
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record  of  the  demurrer  and  issue  together  was  well  and  legally  trans- 
mitted, and  the  Lord  Keeper  of  the  Great  Seal  was  also  of  the  same 
opinion :  and  in  the  course  of  the  argument  Diggess  Case,  1  Rep.  157  a, 
and  Steward's  Case  cited  in  9  Rep., (a)  was  relied  upon ;  where  the  record 
was  transmitted  into  the  Queen's  Bench  and  several  special  verdicts 
found,  and  the  Court  of  Queen's  Bench  retained  the  records  and  did  not 
send  them  back  into  Chancery,  but  gave  judgment  on  the  special  verdicts. 

It  was  objected  that,  although  this  might  be  the  practice  where  a  final 
judgment  might  be  given,  and  execution  had  thereon,  in  the  Court  of 
Queen's  Bench,  •yet  that,  in  this  case,  more  remained  to  be  done  r*/^cQ 
in  the  Court  of  Chancery,  and  which  could  not  be  done  elsewhere, 
namely,  that  the  letters  patent  and  the  enrolment  thereof,  which  still 
remained  in  the  Court  of  Chancery  are  directed  to  be  cancelled.  But  it 
seems  a  sufficient  answer  to  this  objection  that  nothing  remains  to  be 
done  in  the  Court  of  Chancery  but  a  mere  ministerial  act  by  the  officers 
of  that  Court.  And  it  is  clear  there  is  no  difficulty  in  getting  an  exact 
transcript  of  the  record  of  the  judgment  from  the  Court  of  Queen's 
Bench  to  the  Court  of  Chancery,  by  certiorari  and  mittimus.  The  point, 
however,  and  the  only  point,  to  be  determined  by  us  is,  whether  the 
Court  of  Queen's  Bench  had  authority  to  give  judgment  in  the  case  in 
the  form  in  which  they  have  given  it.     And  we  think  they  had. 

Many  precedents  have  been  found  of  judgments  given  in  the  Court  of 
B.  R.  to  repeal  letters  patent,  which  records  are  still  remaining  in  the 
Queen's  Bench.  In  Mich.  8  &  4  Phil.  &  Mar.  Roll  16,(6)  is  a  record  of 
scire  facias  to  repeal  letters  patent,  returnable  in  the  King's  Bench. 
The  judgment  entered  therein  in  that  Court  is  "  quod  literse  patentes 
revocentur,  adnullentur  et  evacuentur,  et  quod  officium(c)  in  manus 
Domini  Regis  seisiatur."  The  case,  brought  forward  in  the  course  of 
the  argument,  of  the  record  found  in  the  Tower,  Gloucester,  Ho.  47, 
5  Hen.  5,((i)  is  strong  to  the  same  point;  a  scire  facias  brought  by 
the  Abbot  of  Cirencester  against  the  Town  of  Cirencester  to  repeal 
a  charter  to. that  •town,  and  judgment  given  by  the  King's  rm'-zA 
Bench  "  quod  charta  predicta  adnulletur,  et  penitus  pro  nihilo 
habeatur:"  and  in  that  case  the  tenor  of  the  judgment  alone  is  certified 
by  the  Court  of  B.  R.  to  the  Court  of  Chancery,  a  certiorari  having 
issued,  and  the  return  beginning  with  "tenor  cujusdam  recordi,"  &c. 
And  we  are  informed,  through  an  officer  at  the  Tower,  that  to  the  record, 
both  in  the  Cirencester  case  and  in  numerous  other  cases,  a  writ  of 
certiorari  is  tied  or  pinned  to  the  record  of  the  Court  of  B.  R.,  at  the 
head  of  it,  with  this  indorsement  of  the  Chief  Justice  of  the  King's  Bench: 
"  Executio  istius  brevis,'*  &c- 

(a)  In  iSir  G,  BegneVt  Case,  9  Rep.  98  b.,  99  b. 
(()  See  p.  545,  ante. 

(c)  The  0cire  facias  was  to  repeal  a  grant  of  the  office  of  keeper  of  the  gaols  of  Ilchester  ani 
Dorchester. 
((f)  Ante,  p.  543. 
VOL.  IX. — 41 
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Without  enumerating  or  referring  to  other  authorities  cited  in  the 
course  of  the  argument,  we  think  these  are  abundantly  sufficient  to  prove 
that  thq  Court  of  Queen's  Bench  has  the  power  of  giving  the  judgment 
which  they  have  given ;  and  that  the  same  must  be  affirmed. 

Judgment  affirmed.(tf) 

(a)  See,  now,  as  to  proceedings  on  «cire  facias  to  repeal,  cancel  or  vacate  letters  patent  or 
charters,  Stat.  11  &  12  Vict.  c.  94,  25th  and  following  sections. 

And,  as  to  the  practice  with  respect  to  issues  transmitted  from  Chancery  to  B.  R.  for  trial, 
see  Mr.  Hardy's  note  in  the  Second  Appendix  to  the  7th  Report  of  the  Deputy  Keeper  of  Public 
Records  (1846) ;  p.  277. 


*555]       •DOE  on  the  demise  of  WILLIAM  DAYMAN  v. 
RICHARD  MOORE. 

In  1801,  D.,  being  seised  of  land  in  fee,  permitted  his  daughter  J.  and  her  husband  M.  to  occupy 

as  tenants  at  will.     D.  died  in  1837,  after  the  passing  (24th  July,  1833)  of  stat.  3  dt  4  W.  4, 

c.  27,  but  before  the  expiration  of  the  five  years  allowed  by  sect.  15.     He  devised  the  lands 

to  J.  for  life,  remainder  to  W.  in  fee.  He  also  devised  to  J.  an  annuity  charged  on  other  land. 

J.  and  M.  occupied  from  1801  to  J.*s  death  in  1843,  no  rent  being  paid.    After  J.'s  death,  M. 

continued  in  occupatian. 
On  ejectment  brought,  in  1844,  by  W.,  the  remainder-man,  against  M.,  Held : 
That  W.  was  not  entitled  to  insist  that  J.  and  M.  hod  held  under  the  devise  to  J. :  bat  that  M., 
although  he  had  received  the  annuity  on  behalf  q(  his  wife,  might  rest  his  defence  upon  the 
occupation  under  the  tenancy  at  will. 
That  sect.  15  was  inapplicable,  no  step  having  been  taken  within  the  five  years.     And 
That  the  action  was  barred,  under  sects.  2  and  7,  by  the  lapse  of  twenty  years  from  the  end  of 
one  year  after  the  commencement  of  the  tenancy  at  will. 

Ejectment  for  messuages  and  lands  in  Devonshire.  The  declaration 
was  of  Easter  term,  1844 ;  the  demise  was  laid  on  12th  April,  1844. 

On  the  trial,  before  Coleridge,  J.,  at  the  Devonshire  Spring  assizes 
1845,  it  appeared  that  in  1800  one  Peter  Dayman  was  seised  in  fee  of 
the  property  in  question.  In  that  year  his  daughter  Jane  married  the 
defendant.  Peter  Dayman,  in  1801,  put  his  daughter  and  the  defend- 
ant in  possession  of  the  property  :  and  the  two  continued  to  occupy  it 
uninterruptedly,  without  paying  any  rent,  up  to  the  death  of  Peter  Day- 
man, which  took  place  on  10th  February,  1837.  By  his  will,  dated  6th 
February,  1837,  he  devised  the  property  to  his  daughter  Jane  Moore  for 
life,  remainder  in  fee  to  his  son  William  Dayman,  the  lessor  of  the 
plaintiff.  He  also  devised  to  Jane  Moore  an  annuity  of  5/.  charged  on 
other  land.  Defendant  and  Jane  Moore  continued  to  occupy  the  pro- 
perty from  the  death  of  Peter  Dayman  to  the  death  of  Jane  Moore, 
which  took  place  in  March,  1843  ;  and  thenceforward,  to  the  bringing  of 
the  action,  the  defendant  continued  in  possession.  No  rent  had  been 
paid  since  the  death  of  Peter  Dayman.  The  defendant  received  the 
♦5561  *°^^^^y  ^^"^  ^^^  ^^^®  ^^^™  ^^®  death  'of  her  father  to  her  own.  It 
was  contended,  on  behalf  of  the  defendant,  that  the  action  wn^ 
barred  by  stat.  3  &  4  W.  4,  c.  27.  The  learned  Judge  left  it  to  the 
jury  to  say  whether  the  defendant  had  occupied  adversely  to  Peter  Day- 
man or  as  tenant  at  will.     Thoy  found  that  he  had  occupied  as  tenant 
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at  will.     His  Lordship  then  directed  a  verdict  for  the  plaintiff,  giving 
leave  to  move  to  enter  a  nonsuit. 

In  Easter  term,  1845,  Crowder  obtained  a  mle  nisi  for  a  nonsuit. 

In  last  Easter  term,(a) 

Bm  and  Sevan  showed  cause.     Under  sect.  15  of  stat.  8  &  4  W.  4, 
c.  27,  if  there  was  no  adverse  possession  ^at  the  time  of  the  passing  of 
the  act,  the  party  entitled  would  have  five  years,  from  the  passing  of  the 
act  (that  is  till  24th  July,  1838),  during  which  he  could  maintain  the 
action.     It  is  true  that  here  no  action  was  brought  within  such  time.    The 
jury  have  found  expressly  that  the  defendant  and  his  wife  held  as  tenants 
at  will  to  Peter  Dayman,  and  not  adversely  to  him,  and  that  tenancy  would 
eipire  on  his  death,  namely  on  10th  February,  1837.  At  that  time  the  five 
years  from  the  passing  of  the  act,  24th  July,  1833,  were  running.     The 
right  of  the  lessor  of  the  plaintiff,  however,  did  not  accrue  till  the  death 
of  the  defendant's  wife  in  March,  1843.    Before  that,  he  could  not  enter, 
because  the  wife  held,  from  the  determination  of  the  tenancy  at  will  by  her 
father's  death,  as  tenant  for  life  under  her  father's  will.  [Golbridgb,  J. 
The  case  on  the  other  side  is,  that,  if  you  cannot  avail  yourself  of  sect.  15, 
you  *cannot  recover,  inasmuch  as  Peter  Dayman,  at  the  time  of  his  r*c5»T 
death  in  1837,  was  barred  from  recovering  the  estate  by  the 
lapse  of  twenty  years,  his  right  having,  under  sect.  7,  accrued  at  the  end 
of  the  first  year  of  the  tenancy  at  will.]     As  the  defendant  and  his  wife 
had  not  disclaimed,  they  must  be  considered  as  having  elected  to  take 
aoder  the  devise  to  the  daughter  for  life.     [Coleridge,  J.     Suppose  a 
man  chooses  to  devise  my  own  land  to  me :  must  I  disclaim,  in  order  to 
avoid  taking  under  the  devise  ?]     Here  there  is  an  acquiescence  in  the 
will  by  accepting  the  annuity ;  Noys  v.  Mordauntj  2  Vern.  581. (i)   And 
the  jury  found  that  there  was  no  possession  adverse  to  the  title  of  Peter 
Dayman.     [Coleridge,  J.     The  effect  of  that  is  only  that  he  might 
have  recovered  if  he  had  brought  an  action  within  the  five  years.     Sup- 
pose he  had  lived  six  years  after  the  statute  passed.]     He  would  have 
been  barred ;  Nepean  v.  Doe  dem.  Knight^  2  M.  &  W.  894.    [Coleridgb, 
J.    Then  could  his  devisee  have  recovered  ?     And,  if  not,  can  the  re- 
mainder-man recover  here  ?]   He  can,  under  sect.  7.    [Patteson,  J.  Cer- 
tainly, if  there  were  a  tenant  at  will  who  paid  the  rent  up  to  the  time  of  the 
reversioner's  death,  and  the  reversioner  devised  to  A.  for  life,  remainder 
to  B.,  B.  might  maintain  ejectment  on  A.  's  death,  although  no  rent  was 
paid  during  A/s  life.]     He  might :  and  the  present  case,  in  effect,  is  the 
same.     The  lessor  of  the  plaintiff  here  could  not  bring  an  action  during 
the  life  of  the  daughter,  because  she*  was  entitled  under  the  will,  even 
without  entry ;  Co.  Lit.  Ill  a ;  and  she  might  have   insisted  on  that 
title,  even  though  she  had  claimed  to  hold  independently  of  the  will : 

(a)  The  case  was  argued  on  April  30th  and  May  4th,  1S46.    Before  Lord  Denmah,  C.  J., 
Pattesoit,  Williams  and  '  ^LERiDas,  Js. 
(&i  Cii^  in  I  Pow.  Dbt.  430, 432  (3d  ed.^ 


557  Doe  d.  Dayman  v.  Moore.   T.  V.  1846. 

♦5581  ^^^  ^^^'  *^^y^^  ^'  Smyth^  6  B.  &  C.  112.  The  relation  of 
tenant  and  landlord  continued  up  to  the  death  of  Peter  Dayman, 
and  then  terminated,  no  act  having  been  done  to  turn  such  tenancy  into 
an  adverse  holding,  as  in  Turner  v.  Doe  dem.  Bennetty  9  M.  &  W.  643  ;(a) 
and,  according  to  that  case,  even  if  there  had  been  such  a  determination, 
a  fresh  tenancy  might  have  been  inferred  from  acta  of  assent  by  the 
reversioner.  That  may  be  so  here.  Also  a  tenancy  may  be  determined 
by  the  tenant  or  the  reversioner  conveying  the  property;  Watkins's 
Pinciples  of  Conveyancing,  p.  2  (9th  ed.) ;  Dinsdale  v.  IbUb^  2  Lev.  88; 
Daniels  v.  Davison^  16  Ves.  249,  252.  [Patteson,  J.  If  a  new 
tenancy  is  to  be  inferred  from  the  mere  holding  on  of  the  tenant  at 
will,  the  statute  never  could  apply  at  all  to  cases  of  tenancy  at  will.] 
Why  not  infer  a  new  tenancy  at  will  commencing  at  Peter  Dayman's 
death,  if  the  title  under  the  devise  is  abandoned  ?  It  never  has  been 
expressly  decided  that  the  time  runs  absolutely  from  the  end  of  the  first 
year,  when  the  tenancy  at  will  is  put  an  end  to  afterwards.  In  Turner 
v.  Doe  dem.  v.  Bennett^  9  M.  &  W.  645,  the  Judges  avoided  expressly 
determining  on  this  point :  and  the  fairer  construction  appears  to  be  to 
confine  the  operation  of  this  part  of  the  clause  to  cases  where  no  actual 
determination  of  the  will  has  taken  place.  Enactments  which  take  away 
the  rights  of  parties  ought  to  be  strictly  construed ;  per  HoLROYi),  J.,  in 
Buckeridge  v.  FligJit^  6  B.  &  C.  49,  55 ;  and  this  rule  was  applied  to 
a  limitation. clause  of  the  present  statute  in  Farran  v.  Ottiwell^  2  Jebb  k 
Symes  (Irish  Exch.  Rep.),  97,  109,  155.  Further,  the  effect  of  sect  15 
•S'i91  *^®®™®  *^  ^^  ^^**  ^^®  estate  of  the  party  entitled,  where  there  is 
no  adverse  possession,  lasts  five  years  from  the  passing  of  the 
statute :  if  so,  there  was  here  no  holding  as  against  the  lessor  of  the 
plaintiff  till  1838.  That  seems  to  have  been  the  view  of  the  Court  in 
Oulhy  V.  Doe  dem,  Taylerson,  11  A.  &  E.  1008,  1025.  And,  as  to  sect. 
7,  if  the  tenancy  at  will  had  expired  before  the  act  passed,  the  time 
would  have  run  only  from  such  expiration,  however  long  the  tenant  at 
will  had  held  without  paying  rent;  Doe  dem.  Evans  v.  Page^  5  Q.  B. 
767.  Nor  is  it  clear  that  sect.  3  can  apply  here  at  all,  inasmuch  as  the 
interest  claimed  by  the  lessor  of  the  plaintiff  is  not  the  same  interest  as 
that  of  the  devisor.  This  point  has  been  the  subject  of  discussion  in  Sir 
Edward  Sugden's  remarks  on  the  two  cases  of  James  v.  Salter^  2  New 
Ca.  505;  3  New  Ca.  544 ;  Sugd.  Vend.  &  Purch.  p.  618,  &c.  (llth  ed.). 
Crowder  and  Montague  Smith,  contri.  The  lessor  of  the  plaintiff  can 
have  no  better  title  than  the  devisor.  Now,  under  sect.  7,  the  devisor, 
unless  he  brought  an  action  within  five  years  of  the  passing  of  the 
statute,  was  barred,  if  there  was  a  tenancy  at  will ;  and  here  that  tenancy 
is  found  by  the  jury.  It  is  argued  that,  where  there  is  an  actaal  deter- 
mination of  the  tenancy  at  will,  the  time  runs  from  such  determination  * 
but,  if  that  were  so,  the  enactments  respecting  tenancies  at  will  wooM 

(a)  See  Doe  dem.  Bennett  v.  Turner,  7  M.  dt  W.  226. 
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be  altogether  inoperative :  and  the  time  might  be  longer,  in  the  case  of 
a  tenancy  at  will,  than  in  the  case  of  a  tenancy  from  year  to  year  with- 
out payment  of  rent,  under  sect.  8.  It  is  said  that  it  never  has  been 
decided-  that  the  time  runs  absolutely  from  the  expiration  of  the  first  year 
of  the  tenancy  at  will.  [*Patte80N,  J.  The  Judges  seem  to  have  r#r/>A 
avoided  the  point:  I  always  have.]  Parkb,  B.,  in  Doe  dem. 
Bennett  v.  Turner^  7  M.  &  W.  234,  assumes  that  it  so  runs.  Then, 
sect  15  is  inapplicable,  because  the  remedies  given  by  that  enactment 
have  not  in  fact  been  pursued.  There  is  no  pretence  for  arguing  that 
the  estate  itself  was  to  be  kept  alive  during  these  five  years ;  and  the 
expression  in  CuUey  v.  Doe  dem.  TaylevMn^  11  A.  k  E.  1025,  has  no 
such  meaning.  In  Nepean  v.  Doe  dem.  Knight,  2  M.  &  W.  894,  the 
Coart  of  Exchequer  held  that  the  statute  had  put  an  end  to  the  distinc- 
tion between  adverse  and  non-adverse  possession,  except  when  sect.  15 
applied.  Sect.  7,  it  is  true,  mentions  two  points  of  time,  the  determina- 
tion of  the  tenancy  and  the  end  of  the  first  year.  But  this  must  be  read 
as  if  the  words  "  whichever  shall  first  happen"  were  added :  otherwise 
the  mention  of  the  first  year  is  entirely  superfluous ;  and  it  is  observable 
that  the  section  adds,  to  the  words  ^^  at  the  expiration  of  one  year  next 
after  the  commencement  of  such  tenancy,"  the  words  ''  at  which  time 
such  tenancy  shall  be  deemed  to  have  been  determined."  In  Doe  dem. 
Evans  v.  Page,  5  Q.  B.  771,  this  Court  suggests  the  construction  of 
sect.  7  now  contended  for  on  behalf  of  the  defendant.  Sir  Edward 
Sugden,  Fend,  k  P.  622  (11th  ed.)  lays  it  down  that  the  effect  of 
twenty-one  years'  possession  by  the  tenant  at  will,  is  to  "vest  the  fee 
simple  in  the  tenant  at  will,  for  the  remedy  of  the  owner  will  not  only 
be  barred,  but  his  estate  extinguished."  Our,  adv.  vuU. 

Lord  Denman,  G.  J.,  in  this  vacation  (June  27th),  delivered  the  judg- 
ment of  the  Court. 

♦The  defendant  in  this  case  had  married  a  daughter  of  Peter  Day-  r-^  ^^-1 
man,  which  Peter  Dayman  was  unquestionably  owner  of  the  pre- 
mises in  question.  He  suffered  the  defendant  and  his  wife  to  occupy  them 
without  paying  any  rent,  and  himself  paying  the  taxes,  for  upwards  of 
thirty  years ;  and  they  were  so  in  the  occupation  at  the  time  of  the  passing 
Btet.  3  &  4  W.  4,  c.  27,  24th  July,  1833.  Let  it  be  assumed  that,  by  this 
state  of  things,  the  defendant  was  tenant  at  will  to  Peter  Dayman :  then 
the  seventh  section  of  the  statute  applies ;  for,  although  in  Doe  dem.  Evans 
V.  Page,  5  Q.  B.  767,  that  section  was  held  not  to  be  retrospective,  yet 
it  certainly  applies  where  there  has  been  no  express  act  done  to  deter- 
mine the  tenancy  at  will  up  to  the  time  of  the  passing  of  the  statute. 
By  the  seventh  section,  therefore,  coupled  with  the  second,  more  than 
twenty  years  had  elapsed  since  the  expiration  of  a  year  from  the  com- 
mencement of  the  tenancy,  and  Peter  Dayman's  right  of  entry  was  gone, 
except  so  far  as  it  was  saved  by  the  fifteenth  section,  viz.,  for  five  years 
afker  24th  July,  1888.     Now  Peter  Dayman  did  not  avail  himself  of 
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that  clause.  He  suffered  things  to  continue  as  they  were  till  his  death 
in  1837.  His  heir  might  have  entered  within  the  five  years ;  hut  he  did 
not :  and,  in  July,  1888,  all  benefit  of  the  fifteenth  section  to  any  one 
was  at  an  end. 

But  it  appears  that  Peter  Dayman  by  his  will  left  the  premises  to  the 
defendant's  wife  for  life,  and  after  her  death  to  the  lessor  of  the  plaintiff. 
And  this  ejectment  is  brought  by  him  upon  her  death.  By  the  same 
will  an  annuity  is  given  to  the  defendant's  wife,  which  the  defendant 
*'^fi21  ''^c®^^®^  continually.  And  it  is  therefore  'argued  that  the  defend- 
■^  ant  must  be  taken  to  have  been  in  possession  since  Peter  Day- 
man's death  in  right  of  his  wife's  life  estate,  and  not  either  as  tenant  at 
will  or  a  wrongdoer.  We  do  not  think  that  the  defendant  is  concluded 
by  his  receipt  of  the  annuity.  Such  receipt  could  at  most  operate  only 
as  a  recognition  of  the  will  in  general,  that  is  of  its  due  execution  and 
of  the  capacity  of  the  testator :  but  it  cannot  be  any  admission  of  the 
validity  of  any  particular  devise,  or  of  the  seisin  of  the  testator  in  any 
particular  premises.  The  statute  had  run  against  the  testator,  subject 
to  the  right  reserved  by  the  15th  section ;  and  the  defendant  was  at 
liberty  to  insist  on  that  defence,  and  on  the  estate  which  he  had  thereby 
acquired,  and  to  disregard  the  estate  for  life  which  Peter  Dayman  had 
professed  to  devise  to  the  wife. 

This  case  is  remarkable ;  because,  if  any  other  person  had  been  in 
possession  under  the  same  circumstances,  the  defendant's  wife,  being 
devisee  for  life,  would  have  had  the  remainder  of  the  five  years  up  to  July, 
1838,  to  enter,  under  the  15th  section.  But  it  does  not  follow  that  she 
must  be  taken  so  to  have  entered  as  against  her  own  husband,  and  to 
have  clothed  herself  with  the  life  estate  under  the  will.  And,  if  not,  this 
ejectment  is  too  late. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  must  be  made  absolute. 

Rule  absolute. 


♦563]  •LAWTONr.  HICKMAN ;  LOONIEi;.  OLDFIELD  ;  EADON 
t;.  BRANSON;  O'NIEL  v.  BRINDLE  ;  RAY  v.  HIRST. 

LAWTON  V.  HICKMAN. 

Sect.  26  of  the  Joint  Stock  Companies'  Registration  Act,  7  &.  8  Vict.  c.  110,  prohibiting  thA 
sale  of  shares  before  complete  registration,  does  not  apply  to  railway  companies  requiring  an 
act  of  parliament,  those  companies  being,  in  terms,  exempted  from  the  operation  of  the 
act  by  (he  first  proviso  of  sect.  2,  and  not  excepted  out  of  that  clause  by  any  subsequent  spe- 
cial provision. 

A  railway  company  is  sufficiently  brought  within  the  enactment  of  that  cause  in  pleading,  if  it 
be  averred  that  the  Company  was  established  in  England  for  the  purpose  of  making  and 
maintaining  a  certain  railway,  to  be  called,  &c.,  under  the  authority  of  an  act  of  parliament 
to  be  obtained  for  that  purpose,  with  the  usual  powers  to  take  land  for  the  purposes  of  the 
mid  railway,  and  to  take  tolls  from  persons  using  the  said  railway,  and  other  powers  and 
authorities  usually  granted  by  parliament  to  railway  companies ;  and  that  the  purposes  of  the 
■aid  joint  stock  company  and  the  said  railway  intended  to  be  executed  by  them  could  not 
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be  carried  into  execution  without  first  obtaining  the  authority  of  parliament  in  that  behalf. 
So  held  on  special  demurrer. 

It  is  not  necessary,  in  such  pleading,  to  aver  that  the  Company  was  established  for  the  $oU 
purpose  of  making  a  railway.     So  held  on  special  demurrer. 

The  Court,  in  construing  such  a  plea,  will  take  notice  that  the  purposes  of  such  a  railway  com- 
pany, though  not  all  specified  in  the  pleading,  require  the  authority  of  parliament  for  their 
being  carried  into  execution. 

Where  the  plea  (to  an  action  for  the  price  of  shares)  sets  up  as  a  defence  the  want  of  complete 
registration  before  the  transfer,  it  is  enough  if  the  replication  aver  that  the  Company  is  a 
company  for  executing  a  work  which  cannot  be  carried  into  execution  without  obtaining 
the  authority  of  parliament,  that  is  to  say,  a  railway.     So  held  on  special  demurrer. 

The  price  of  railway  shares  naay  be  recovered  under  a  declaration  for  "goods  and  chattels'* 
sold  and  delivered.  So  held,  on  special  demurrer,  alleging  that  plaintiff' had  declared  for  the 
price  of  goods  and  chattels,  whereas  it  appeared  by  the  replication  that  he  sued  for  the  price 
of  railway  shares. 

A  plea,  relying  on  the  want  of  complete  registration,  does  not  describe  the  company  so  as  to 
bring  it  within  sects.  2  and  26,  unless  it  deny  that  the  company  was  a  banking  company, 
dtc,  so  as  to  negative  the  exception  in  sect.  2,  though  it  be  averred  generally  that  the  com- 
pany required  registration  under  the  act.    So  held,  on  demurrer  to  the  replication. 

Debt  "  for  the  price  and  value  of  goods  and  chattels"  sold  and  deli- 
vered by  plaintiff  to  defendant ;  and  on  an  account  stated. 

Plea  (the  last :)  That  the  goods  and  chattels  in  the  declaration  men- 
tioned were  and  are  divers,  to  wit,  ten,  '^'shares  of  25?.  each  of  rm^QA 
and  in  the  capital  stock  of  a  certain  joint  stock  company,  viz.  a 
joint  stock  company  called  and  known  as  The  Grand  Union  Railway 
Company,  illegally  sold  and  delivered  by  plaintiff  to  defendant  by  the 
delivering  of  the  scrip  certificates  of  and  for  the  said  shares  after  1st 
November,  A.  D.  1844,  to  wit,  on,  &c.,  for  a  certain  sum  of  money,  to 
wit,  25Z.,  contrary  to  the  form  of  the  statute  in  such  case  made ;  and  that 
the  supposed  sale  and  delivery  in  the  declaration  mentioned  was  and  is 
the  said  illegal  sale  and  delivery ;  and  that  the  money  in  the  declaration 
mentioned  was  and  is  parcel  of  the  said  price  and  value  of  the  said 
shares  so  illegally  sold  and  delivered,  and  no  other  money  ;  and  that  the 
account  in  the  declaration  mentioned  was  stated  of  and  concerning  tho 
money  supposed  to  be  due  from  defendant  to  plaintiff  for  the  price  and  value 
of  the  said  shares  so  illegally  sold  and  delivered  and  no  other  money ;  and 
the  money  found  to  be  due  upon  the  said  account  was  and  is  the  money  so 
sapposed  to  be  due,  and  no  other  money.  And  defendant  further  says 
that  the  said  joint  stock  company  was,  before  and  at  the  time  of  the 
said  sale  and  delivery,  a  joint  stock  company  established  in  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  other  than  Scotland,  to 
wit,  in  the  county  of  Derby,  for  the  purpose  of  profit  to  the  shareholders, 
subscribers  and  members  thereof,  and  was  not  a  banking  company,  or 
school,  or  scientific  or  literary  institution,  or  friendly  society,  loan  society, 
or  benefit  building  society  enrolled  under  the  statutes  in  force  respecting 
such  society ;  and  the  said  joint  stock  company,  before  and  at  the  last  men- 
tioned time,  was  a  partnership,  whereof  the  capital  (to  wit)  1,800,000/., 
was  agreed  to  be  divided  into  shares,  to  wit,  7200  shares  of  26/. 
•each,  and  so  as  to  be  transferable  without  the  express  consent  r^^gg 
of  all  the  co-partners ;  and  that  the  said  joint  stock  company  was 
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not,  at  the  time  of  the  said  sale,  incorporated  by  statute  or  charter,  or 
authorised  by  statute  or  letters  patent  to  sue  and  be  sued  in  the  namo 
of  any  officer  or  person ;  and  that  the  formation  of  the  said  joint  stock 
company  was  commenced  after  1st  November,  A.  D.  1844,(a)  to  wit,  on 
1st  January,  A.  D.  1845 ;  and  that  the  said  joint  stock  company  had  not, 
at  any  time  before,  or  at,  the  time  of  the  said  sale  and  delivery,  obtained 
a  certificate  of  complete  registration  as  required  by  the  statute  in  such 
case  made  ;{b)  and  that  plaintiff,  before  and  at  the  time  of  the  said  sale 
and  delivery,  claimed  to  be  entitled  to  the  said  shares  so  sold  and 
delivered,  and  sold  and  delivered  the  same  to  defendant,  as  being  so 
entitled.     Verification. 

Replication.  That  the  said  joint  stock  company  in  the  said  last  plea 
mentioned  was  established  as  in  that  plea  mentioned  for  the  purpose  of 
making  and  maintaining  a  certain  railway  to  be  called  (to  wit)  The 
Grand  Union  Railway,  under  the  authority  of  an  act  of  parliament  to 
be  obtained  for  that  purpose  with  the  usual  powers  to  take  land  for  the 
purposes  of  the  said  railway,  and  to  take  tolls  from  persons  using  the 
said  railway,  and  other  powers  and  authorities  usually  granted  by  par- 
liament to  railway  companies :  and  the  plaintiff  further  says  that  the 
purposes  of  the  said  joint  stock  company  and  the  said  railway  intended 
to  be  executed  by  them  could  not  be  carried  into  execution  without  first 
obtaining  the  authority  of  parliament  in  that  behalf:  and  the  plaintiff 
further  says  that,  before  and  at  the  time  of  the  said  sale  and  delivery  of 
^.^^-|  the  said  scrip  certificates  *in  the  said  last  plea  mentioned,  the 
-*  said  joint  stock  company  was  a  company  for  executing  a  railway 
within  the  true  intent  and  meaning  of  thaf'part  of  the  statute  passed,  &c. 
(7  &  8  Vict.  c.  110),  entitled  *'  An  act  for  the  registration,  incorporation, 
and  regulation  of  joint  stock  companies,"  whereby  it  was  enacted  and 
provided(<f)  as  follows  (that  is  to  say):  "Provided  nevertheless,  that, 
except  as  hereinafter  specially  provided,  this  act  shall  not  extend  to  any 
company  for  executing  any  bridge,  road,  cut,  canal,  reservoir,  aqueduct, 
waterwork,'  navigation,  tunnel,  archway,  railway,  pier,  port,  harbour, 
ferry,  or  dock  which  cannot  be  carried  into  execution  without  obtaining 
the  authority  of  parliament."  And  the  plaintiff  further  says  that  within 
twelve  months  next  before  the  said  sale  and  delivery,  &c.,  to  wit,  on,  &c., 
the  said  joint  stock  company  was  provisionally  registered,  and  obtained 
a  certificate  of  such  provisional  registration  pursuant  to  the  said  last 
mentioned  act.     Verification. 

Demurrer,  assigning  for  causes :  That  the  circumstance  of  the  said 
company  being  established  for  the  purpose  in  the  said  replication  men- 
tioned does  not  render  the  sale  and  delivery  of  the  said  shares,  goods 
and  chattels  in  the  said  account  stated  legal ;  nor  does  such  circumstance 
entitle  the  plaintiff  to  recover  the  sum  of  money  in  the  declaration 

(a)  Stat.  7  &  8  Vict!  c.  110,  s.  1.  (6)  Sects.  7,  26, 

{c)  Sect.  2. 
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mentioned,  or   any   part   thereof.     That  the   replication  is  uncertain, 
inasmuch  as  it  does  not  state  the  nature  of  the  said  railway,  or  the 
termini  thereof,  nor  can  it  he  seen  from   the  said  replication   that  the 
said  railway  was  a  railway  which  could  not  be  carried  into  execution 
vithout  the   authority  of  Parliament;  and  it   is   consistent  with  the 
said  replication  and  all  the  allegations  therein  that  the  said  railway 
*might  be  carried  into  execution  without  the  authority  of  parlia-  r^e^*T 
ment,  since  it  merely  appears  that  the  said  company  was  esta-  ^ 
blished  for  the  purpose  of  making  and  maintaining  a  certain  railway  to 
be  called,  &c.,  under  the  authority  of  an  act  of  parliament  with  certain 
powers  therein  referred  to ;  and  it  is  consistent  with  the  said  allegations 
that  the  said  railway  might  and  could  be  made  without  the  authority  of 
parliament;  and,  although  it  is  alleged  that  the  purposes  of  the  said 
joint  stock  company  and  the  said  railway  could  not  be  carried  into  exe- 
cution without  first  obtaining  the  authority  of  parliament,  it  does  not 
appear  that  the  said  railwa]^  could  not  be  carried  into  execution  without 
such  authority.     That  the  allegation  that  the  said  joint  stock  company 
was  a  company  for  executing  a  railway,  within  the  true  intent  and 
meaning  of  the  statute  therein  referred  to,  is  uncertain  and  too  general, 
and  is  an  allegation  of  a  conclusion  of  law  and  not  of  matter  of  fact, 
and  no  certain  issue  in  fact  can  be  taken  thereon,  nor  can  any  issue  be 
taken  thereon  without  leaving  to  the  jury  questions  on  the  construction 
of  the  statute.     That  it  does  not  appear  that,  at  the  time  of  the  sale  and 
delivery,  &c.,  the  said  company  was  a  company  for  executing  a  certain 
railway ;  and,  although  the  said  company  was  established  for  such  pur- 
pose, it  might  not  have  had  that  object  in  view  at  the  time  of  the  said 
sale  and  delivery.     That  it  does  not  appear,  in  or  by  the  said  replica- 
tion, that  the  purpose  of  making  a  railway  was  the  sole  purpose  for 
which  the  said  company  was  established,  and  which  it  had  in  view.    And 
that  the  replication  is  a  departure  from  the  declaration,  and  admits  that 
what  are  called  in  the  declaration  goods  and  chattels  are.  shares  in  a 
joint  stock  company,  which  are  not  goods  *or  chattels,  but  choses  r#r^^ 
in  action,  and  the  plaintiff  cannot  recover  the  price  and  value  of  *- 
the  said  shares  under  his  declafation  for  goods  and  chattels  sold  and 
delivered- 
Joinder. 

The  demurrer  was  argued  in  last  term.(a) 

Pashlei/j  for  the  defendant.  First :  The  illegality  alleged  in  the  plea 
consists  in  the  shares  having  been  sold  before  complete  registration, 
contrary  to  stat.  7  &  8  Vict.  c.  110,  s.  26,  where  it  is  enacted,  "with 
regard  to  subscribers  and  every  person  entitled  or  claiming  to  be  entitled 
to  any  share  in  any  joint  stock  company  the  formation  of  which  shall  be 
commenced  after  the  1st  day  of  November,  1844,  that  until  such  joint 
stock  company  shall  have  obtained  a  certificate  of  complete  registration, 
(a)  June  5th.    Before  Lord  Denman,  C.  J.,  Patteson  and  Williams,  Js. 
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and  until  any  such  subscriber  or  person  shall  have  been  duly  registered 
as  a  shareholder  in  the  said  registry  office,  it  shall  not  be  lawful  for  such 
person  to  dispose,  by  sale  or  mortgage,  of  such  share,  or  of  any  interest 
therein,  and  that  every  contract  for  or  sale  or  disposal  of  such  share  or 
interest  shall  be  void,  and  that  every  person  entering  into  such  contract 
shall  forfeit  a  sum  not  exceeding  10/."     The  plaintiff,  to  remove  this 
objection,  relies  upon  sect.  2.     That  enacts  that  the  statute  shall  apply 
to  every  joint  stock  company  (as  after  defined)   established   in  any 
part  of  the   United  Kingdom,   except  Scotland,   &c.,   "for  any  com- 
mercial purpose,  or  for  any  purpose  of  profit,  or  for  the  purpose  of  assu- 
rance or  insurance  (except  banking  companies,  schools,  and  scientific 
and  literary  institutions,  and  also  friendly  societies,  loan  societies,  and 
benefit  building  societies,  respectively  duly  certified  and  enrolled  under 
•^RQl   *^^^  statutes  in  force  respecting  such  societies,  other  than  such 
■^   friendly  societies  as  grant  assurances  on  lives  to  the  extent  here- 
inafter specified ;")  it  then  defines  "joint  stoA  company'*  as  comprehend- 
ing, among  other   things,  "every  partnership   whereof  the  capital  is 
divided  or  agreed  to  be  divided  into  shares,  and  so  as  to  be  transferable 
without  the  express  consent  of  all  the  copartners ;"  and  adds,  after  some 
other  enactments :  "  Provided  nevertheless,  that,  except  as  hereinafter 
specially  provided^  this  act  shall  not  extend  to  any  company  for  execu- 
ting any  bridge,"  "  railway,*'  &c.,  "  which  cannot  be  carried  into  execu- 
tion without  obtaining  the  authority  of  parliament.**     And  the  question 
is,  whether  the  present  is  a  case  exempted  from  the  general  operation  of 
the  act  by  this  proviso,  or  brought  within  that  operation  again  by  the 
special  exception.     Now,  to  meet  the  exception  as  to  cases  "  specially 
provided**  for,  it  is  not  necessary  to  discover  a  provision  in  express 
words  :  it  is  sufficient  if  a  clear  intention  to  except  the  particular  case 
be  ascertained  from  the  whole  context  of  the  act.    The  Court  of  Exche- 
quer has  decided,  in  Young  v.  Smithy  15  M.  k  W.  121,  that  no  provi- 
sion to  this  effect  can  be  found,  and,  therefore,  that  railway  companies 
requiring  an  act  of  parliament  are  not  within  the  exception  of  the  pro- 
viso in  sect.  2.     The  learned  Barons  who  gave  judgment  in  that  case 
appear  to  have  assumed  that  the  provision  was  to  be  found,  if  at  all,  in 
sect.  26.     But,  although,  in  that  clause,  the  provision  is  not  expressly 
made,  it  is  clear  that  the  condition  of  complete  registration,  to  be  ful- 
filled by  companies,  under  sect.  26,  before  they  can  exercise  the  powers 
*^701   ^^^^^  specified,  extends  to  the  railway  companies  *in  question ; 
and  it  is  also  clear,  on  comparing  that  section  with  sect.  25,  that 
the  companies  subject  to  the  one  were  meant  to  be  included  in  the  (nher. 
So,  in  sect.  24,  which  imposes  a  penalty  on  the  promoters  of  companies 
if  they  do  certain  acts  before  obtaining  a  certificate  of  provisional  regis- 
tration, railway  companies  requiring  an  act  of  parliament  are  not  men- 
tioned: yet,  on  comparing  the  clause  with  sect.  23,  where  they  are 
named,  there  can  be  no  doubt  of  the  intention  to  include  them  in  both. 
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Au)£BSON,  B.  assumed,  in  Young  v.  Smithy  15  M.  k.  W.  135,  that  there 
was  no  clanse  relating  to  companies  which  required  an  act  of  parliament, 
after  sect.  25 :  but  sects.  58  and  66  refer  to  such  companies.    Platt,  B., 
observed,  in  the  same  case,  that,  ''  generally  speaking,  in  the  case  of  a~^ 
railroad,  complete  registration  is  not  necessary,*'  because,  by  sect.  23, 
the  company  may  act  for  twelve  months  under  a  provisional  registration, 
and  in  the  mean  time  obtain  an  act  of  parliament.     But  sect.  9  ex- 
pressly regulates  the  manner  in  which  a  certificate  of  complete  registration 
shall  be  taken  out  by  such  a  company.     And  sect.  51,  which  is  appli- 
cable as  well  to  railway  companies  as  to  any  other,  entitles  the  holder 
of  any  share  ^'  in  any  joint  stock  company  completely  registered  under 
this  act"  to  demand  a  certificate  of  proprietorship.     It  was  also  said 
by  Platt,  B.,  that   "  the  26th   section,   being   of    a   penal    nature, 
requires  a  strict  construction."     But  it  is  remedial  as  well  as  penal. 
And,   even   if    it    were   merely   penal,    "  the   most  restricted   sense" 
^Ms  not,  as   a   matter  of  course,  to   be   adopted,    as   the  true  sense 
of  the   statute,    unless    it    best    harmonizes   with    the    context,    and 
^stands  best  with  the  words  and  with  the  mischiefs  to  be  remedied   r«c>T-| 
by  the  enactment."     These  are  the  words  of  Mr.  Justice  Story  '■ 
in  United  States  v.  Winn  (3  Sumner's  Reports,  &c.,  in  the  Circuit  Court 
of  the  United  States,  &c.,  209,  212.     Boston,  1841),  and  give  a  rule 
more  than  once  judicially  laid  down  and  acted  upon  by  that  learned 
Judge,  and  agreeable  to  the  principles  on  which,  in  modern  times,  the 
Courts  are  accustomed  to  construe  statutes.     The  whole  object  of  the 
statute  must  be  looked  at  in  construing  the  particular  clause ;  and  the 
object  here  was  to  prevent  gambling  transactions  in  all  joint  stock  com- 
panies, whether  formed  for  making  railways  or  for  other  purposes.     If 
there  be  an  act  of  parliament  with  a  saving  repugnant  to  the  rest  of  the 
act,  the  saving  is  void ;  Jenk.   Cent.   5,  p.  196,  case  4.(a)     Here,  the 
exemption  by  the  proviso  of  sect.  2,  if  not  qualified,  as  to  railway  com- 
panies, by  the  exception,  would  be  contradictory  to  other  clear  provisions 
of  the  act.     Secondly,  the  replication  merely  states  that  ^^  the  purposes 
of  the  said  joint  stock  company  and  the  said  railway  intended  to  be 
executed  by  them  could  not  be  carried  into  execution  without"  the  autho- 
rity of  parliament.     To  make  the  exempting  clause  applicable,  there 
should  have  been  a  clear  statement  that  the  railway  could  not  be  carried 
into  execution  without  such  authority :  here  the  averment  may  be  con- 
strued as  applying  to  the  purposes  only.     Fletcher  v.  Oroabie^  9  M.  & 
W.  252,  shows  the  insufficiency  of  the  present  allegation.     It  is  not  a 
matter  of  course  that  a  railway  should  require  the  authority  of  parlia- 
ment.    If  all  the  landowners  on  the  line  consented,  an  act  would  not  be 
necessary.     Railways  have,  in  fact,  been  constructed,  in  the  North  of 
England,  by  '^'the  owners  of  collieries  and  other  lands,  without  r4tc7o 
parliamentary  authority.     Thirdly,  it  is  unusual  and  improper  to 

(a)  The  second  ciue  ao  numbered,  3d  ed. 
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aver  that  the  company  was  for  executing  a  railway  within  the  intent,  &c., 
of  '^  part  of"  a  statute :  at  least  it  should  be  shown  what  part  is  meant. 
No  issue  can  be  taken  on  such  an  averment. 

(He  also  relied  upon  the  other  points  stated  in  the  demurrer.) 
W.  R.  Cole,  contrd.  The  first  question  is,  whether  this  Court  will 
overrule  Young  v.  Smith,  15  M.  &  W.  121.  That  case  has  been  more 
than  once  acted  upon  since  the  decision ;  and  it  is  not  likely  that  the 
clauses  now  relied  upon  for  the  defendant  should  have  been  overlooked. 
The  argument  on  the  other  side  annuls  the  proviso  of  sect.  2  referred  to 
in  the  replication,  and  would  show  that  railway  companies,  even  though 
they  could  not  be  finally  established  without  act  of  parliament,  must  be 
completely  as  well  as  provisionally  registered.  No  clause  in  the  act  estab- 
lishes more  than  that  such  companies  may,  if  they  think  proper,  obtain 
complete  registration.  Sects.  23  and  24,  so  far  as  they  bear  on  this 
case  show  that  th^  promoters  of  railway  companies  may  sell  scrip  after 
provisional  registration,  but  not  before.  Sect.  26  relates  to  the  sale 
not  of  scrip  but  of  shares.  That  clause  has  been  rightly  construed 
by  the  Court  of  Exchequer.  It  is  true  that  railway  companies  are 
expressly  mentioned  in  sect.  25 :  but  the  inference  is  that,  where  that  is 
not  done,  they  are  not  contemplated.  The  efiect  of  sect.  25  is  only  that,  if 
a  railway  company  which  cannot  carry  its  object  into  execution  without  act 
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*of  parliament  think  proper  to  obtain  complete  registration,  it 


shall  still  not  have  authority  to  make  contracts  otherwise  than 
conditionally  upon  obtaining  its  act,  or  to  exercise  certain  other  powers 
which  are  enumerated ;  but  that,  subject  to  the  specified  exceptions,  it 
may  do  all  that  may  be  done  by  any  other  company  completely  registered, 
and  all  acts  necessary  for  obtaining  its  act  of  parliament ;  and  that,  on 
the  passing  of  such  act,  all  provisions  and  regulations  of  the  present  act, 
applying  to  such  company,  shall  cease.  But,  by  sect.  26,  the  companies 
there  mentioned,  even  if  they  should  have  obtained  an  act  of  parliament, 
would  remain  subject  to  prohibition  under  the  earlier  clauses,  until  they 
should  be  completely  registered.  Therefore,  as  Alderson,  B.,  pointed  oat 
in  Young  v.  Smith,  15  M.  &  W.  128,  sects.  25  and  26,  if  they  both  applied 
to  railway  companies  requiring  an  act  of  parliament,  would  contradict 
each  other ;  and  such  companies  are  not  within  sect.  26.  Sect.  4  expressly 
notices  companies  '^  for  executing  any  such  work  as  aforesaid  under  the 
authority  of  parliament,"  and  shows  that  where  they  are  contemplated 
the  legislature  deems  it  proper  to  mention  them.  The  same  remark 
applies  to  sect.  7,  where  it  is  declared  not  lawful  "  for  any  joint  stock 
company  hereafter  to  be  formed  for  any  purpose  within  the  meaning  of 
this  act,  whether  for  executing  any  such  work  as  aforesaid  under  the 
authority  of  parliament,  or  for  any  other  purpose,  to  act  otherwise  than 
provisionally  in  accordance  with  this  act  until  such  company  shaC 
have  obtained  a  certificate  of  complete  registration  ;'*  and  this  afford* 
an  instance  in  which  it  is  '^  specially  provided"  (according  to  sect.  ^ 
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*that  the  present  act  shall  extend  to  railway  companies  requiring  r^^rnA 
the  authority  of  parliament.  The  language  of  sects.  10,  11  and  '- 
14  shows  that  complete  registration  by  companies  incorporated  under  the 
authority  of  parliament  is  not  expected  to  be  universal.  The  fee  on 
complete  registration  (5/.,  and  one  shilling  additional  on  every  thousand 
pouDds  of  declared  capital)  (a)  would  be  extravagant  if  made  a  necessary 
charge  on  the  great  capitals  of  railway  companies.  Sect.  26  requires, 
not  only  that  the  company  there  mentioned  shall  have  obtained  complete 
registration,  but  that  the  shareholder  shall  have  been  registered ;  a 
necessity  not  imposed  by  any  other  part  of  the  statute  on  the  holders  of 
shares  in  companies  under  act  of  parliament.  Sect.  26  is  penal,  what- 
ever be  the  ulterior  object,  and  must  be  construed  strictly.  The  second 
and  other  grounds  of  demurref  are  not  maintainable. 

Pashletfy  in  reply.  Sects.  23  and  24  do  not  authorise  the  selling  of 
scrip,  but  only  the  allotting  of  shares  and  receipt  of  deposits.  (He 
also  mentioned,  after  the  close  of  the  argument,  Ex  parte  Barton^  in  Re 
Charles,  1  De  Gex,  316.) 

It  being  intimated  that  other  cases  similar  to  the  above  were  depend- 
ing, the  Court  deferred  giving  judgment  until  those  should  have  been 
heard.  Cur.  adv.  vult. 

LOONIE  V.  OLDFIELD. 

Assumpsit  for  work  and  labour  done  by  plaintiff  as  defendant's  broker 
and  agent  in  and  about  the  •purchasing  for  defendant  of  divers  r^circ 
shares  and  scrip  certificates  of  shares  in  divers  railway  under- 
takings, and  otherwise  in  relation  thereto,  at  defendant's  request,  and 
commission  due  and  payable  by  defendant  to  plaintifi*in  respect  thereof: 
for  money  paid :  for  interest :  and  on  an  account  stated. 

Plea  (2) :  as  to  1/.  11«.  3(2.,  parcel  of  the  money  in  the  first  count 
mentioned,  and  as  to  75/.,  parcel  of  the  money  in  the  second  count 
mentioned,  and  as  to  76/.  Us,  Sd.,  parcel  of  the  money  in  the  last  count 
mentioned:  that,  after  the  passing  of  an  act,  &c.  (7  &  8  Vict.  c.  110.), 
and  after  Ist  November,  1844,  and  before  the  commencement  of  this 
suit,  to  wit,  28tb  October,  1845,  plaintiff,  as  the  broker  or  agent  of  de- 
fendant, on  his  retainer  and  at  his  request,  purchased  for  and  on  account 
of  defendant  divers,  to  wit,  twenty-five,  scrip  shares,  to  wit,  certain 
rights  and  iiiterests  to  and  in  twenty-five  shares  of  and  in  a  certain 
joint  stock  company  called  The  London,  Worcester,  Rugby  and  Oxford 
Railway  Company,  to  wit,  at  and  for  the  price  or  sum  of  75/. ;  the 
formation  of  which  said  company  was  commenced  after  1st  November, 
1S44,  to  wit,  on  2d  November,  1844;  and  which  said  company,  before 
and  at  the  time  of  such  purchase,  was  a  joint  stock  company  established 
in  that  part  of  Great  Britain  and  Ireland  called  England,  for  the  pur- 
nose  of  profit,  and  then  was  and  still  is  a  joint  stock  company,  according 

(a)  Sect.  21. 
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to  the  definition  and  within  the  provisions  and  true  intent  and  meaning 
of  the  said  act  of  parliament ;  that  is  to  say,  a  partnership  whereof  the  i 

capital  was  then  agreed  and  intended  to  be  divided  into  shares,  and  so 
as  to  be  transferable  without  the  express  consent  of  all  the  copartners  i 

^^7^1   ^^^^^^^)  ^^^  ^^^   ^^^^  being  a  banking  ^company,  school  or  ' 

-^   scientific    or   literary    institution,    or   a   friendly   society,    loan  I 

society  or  benefit  building  society,  nor  a  company  incorporated  by 
statute  or  charter,  nor  a  company  authorised  by  statute  or  letters  patent 
to  sue  and  be  sued  in  the  name  of  some  officer  or  person.  That  the 
said  sum  of  75/.,  parcel,  &c.,  was  so  much  money  paid  by  plaintiff  for 
defendant,  and  at  his  request,  in  and  about  and  for  the  said  purchase  of 
such  last  mentioned  shares,  and  as  and  for  and  in  payment  of  the  said 
price  thereof,  on  such  purchase  as  aforesaid,  and  not  otherwise;  and 
that  the  said  sum  of  11,  11«.  id,,  parcel,  &c.,  was  and  is  claimed  by  { 

plaintiff  from  defendant,  for  and  in  respect  of  the  work  and  labour  of 
plaintiff  as  the  broker  and  agent  of  defendant  as  aforesaid,  in  and  about  | 

the  said  purchase  of  the  said  last  mentioned  shares,  and  for  commission  i 

and  reward  due  and  payable  from  defendant  to  plaintiff  in  respect  I 

thereof,  and  not  otherwise;  and  that  the  said  sum  of  76/.  11«.  Si., 
parcel,  &c.,  being  the  amount  of  the  said  two  several  sums  of  75/., 
parcel,  &c.,  and  of  1/.  11«.  3(2.,  parcel,  &c.,  was  and  is  the  same  debt  as 
such  amount  thereof,  and  that  the  said  account  stated  as  in  the  last  | 

count  mentioned  was,  as  to  the  said  sum  of  76/.  lis,  3(2.,  parcel,  &c.,  | 

stated  of  and  concerning  and  relating  to  the  said  two  several  sums  of  | 

75/.,  parcel,  &c.,  and  of  1/.  lis.  8d,,  parcel,  &c.,  and  not  of  or  concern-  ' 

ing  or  relating  to  any  other  debt,  sum,  claim,  matter,  cause  or  thing  | 

whatsoever.  That,  at  the  time  of  such  purchase,  the  said  joint  stock 
company  had  not  been  completely  registered,  nor  had  obtained  any 
certificate  of  complete  registration  according  to  the  provisions  of  the 
said  act  in  that  behalf;  and  that  no  authority  or  act  of  parliament  had 
mt^*7^-\  ^^^^  been  obtained,  by  or  on  behalf  of  the  *said  company,  for 
■^  the  carrying  into  execution  or  executing  any  work  or  works  by 
the  said  company,  or  in  anywise  relating  to  or  authorising  the  said  com- 
pany :  of  all  which  premises,  in  this  plea  aforesaid,  plaintiff,  at  the  time 
of  the  said  purchase,  had  notice.  Which  said  purchase  was  and  is  con- 
trary to  the  form  of  the  said  act  of  parliament  so  made  and  passed  as 
aforesaid.     Verification. 

Replication.  That  the  said  company,  in  the  plea  mentioned,  was  and 
is  a  company  for  executing  a  work  which  cannot  be  carried  into  execu- 
tion without  obtaining  the  authority  of  parliament ;  that  is  to  say,  a  rail- 
way.    Verification. 

Special  demurrer,  assigning  for  cause,  that  it  is  not  stated  in,  nor 
does  it  appear  from,  the  replication  why  the  work  therein  mentioned 
cannot  be  carried  into  execution  without  obtaining  the  authority  of  par- 
liament ;  nor  is  it  stated  in,  nor  does  it  appear  from,  the  replication  thati 
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ftt  the  times  when  the  said  supposed  causes  of  action  as  to  which  the 
second  plea  is  pleaded  accrued,  or  at  any  of  them,  the  said  work  could 
not  be  carried  into  execution  without  obtaining  the  authority  of  parlia- 
ment. Joinder  in  demurrer. 

The  case  was  argued  in  this  vacation. (a) 

Cowling  foi:  the  defendant.  First :  the  allegation,  in  the  replicntion, 
that  the  work  is  one  ^'  which  cannot  be  carried  into  execution  without 
obtaining  the  authority  of  parliament ;  that  is  to  say  a  railway/*  is  un- 
certain. If  the  impossibility  be  physical,  it  cannot  be  removed  by  act 
*of  parliament :  if  it  be  legal,  then  the  company  is  formed  for 
purposes  which  are  at  present  illegal.  The  words  used  are  indeed 
those  of  sect.  2 :  but  in  pleading  it  is  necessary  to  show  how  the  case  is 
within  the  legislative  provision.  The  insulated  words  may  not  bear  the 
meaning  which  the  same  words  bear  when  read  in  connection  with  the 
rest  of  the  act.  The  words,  as  used  in  sect.  2,  seem  to  apply  only  to 
cises  where  it  is  intended  to  obtain  the  authority  of  parliament.  That 
is  clearly  the  sense  contemplated  in  sect.  4,  which  prescribes  the  steps 
to  be  taken  before  obtaining  the  act :  and  the  same  inference  arises  from 
sects.  7,  9.  It  has  been  held  that  a  conviction  is  not  necessarily  good 
because  it  uses  the  words  of  a  statute,  unless  it  show  facts  bringing  the 
case  within  the  intention  of  the  legislature.(6)  If  issue  were  joined  on 
this  allegation,  what  would  the  jury  have  to  try  ? 

Next,  even  if  the  replication  be  not  insufficient  for  the  reasons  given, 
it  offers  no  substantial  answer  to  the  plea,  which  shows  a  good  defence. 
It  was  not  necessary  to  negative  the  proviso  of  sect.  2 ;  note  (2)  to 
Thursby  v.  Plant,  1  Wms.  Saund.  233,  a  (6th  ed.),  and  JSlliott  v.  Blake, 
1  Lev.  88,  and  Hotham  v.  The  East  India  Company,  1  T.  R.  638,  645, 
there  cited.  For  the  plea  would  be  good,  although  it  incorporated  the 
matter  in  the  replication.  The  matter  in  the  plea  brings  the  case  within 
the  provision  of  sect.  26,  and  therefore  within  the  exception  to  the  pro- 
viso in  sect.  2,  "  except  as  hereinafter  specially  provided."  The  proviso 
therefore  is  inapplicable,  and  sect.  26  applies.  (He  then  *pro-  r^r.^ra 
ceeded  to  argue  in  support  of  this  view,  by  comparing  and  clas-  ^  ' 
sifying  the  clauses  of  the  statute  ;  and  he  commented  on  Young  v.  Smithy 
15  M.  &  W.  121. .  The  judgment  of  the  Court  having  been  confined  to 
the  form  of  the  replication,  this  part  of  the  argument  is  not  further  de- 
tailed.) 

No  counsol  appeared  for  the  plaintiff.  Cur.  adv.  vuU, 

EADON  V.  BRANSON. 

Assumpsit.     The  second  count  was  for  money  paid  by  plaintiff  for 
defendant. 

The  defendant,  in  different  pleas,  as  to  certain  sums,  parcels  pf  the 

(a)  June  13th.    Before  Lord  Denman,  C.  J.,  Pattbsoit  and  Willums,  Js. 
(ft)  See  Seth  Turner's  Can   ante,  p.  30;  FladUr  t.  Caltkrop,  6  Q.  B.  880. 
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Bums  mentioned  in  the  second  count,  pleaded  pleas  substantially  the 
same  as  that  in  Loonie  v.  Oldjkld  ;(a)  and  the  plaintiff  replied  substan- 
tially as  in  that  case. 

General  Demurrer.     Joinder. 

There  were  other  counts  upon  which  the  pleadings  were  similar  to  the 
above  so  far  as  regards  the  point  decided. 

The  case  was  argued  in  this  vacation.(6) 

Pashley,  for  the  defendant,  after  referring  to  the  arguments  in  the 
two  preceding  cases,  pointed  out  that  the  word  "further,"  which,  in 
sect.  26,  introduces  the  prohibition  of  transferring,  showed  that  that 
prohibition  was  applicable  to  the  companies  affected  by  the  preceding 
part  of  the  section:  that,  in  the  preceding  part,  the  words  are 
mPiQQ-i  *"  subject  nevertheless  to  the  provisions  of  this  act,  and  of  the 
■^  deed  of  settlement  of  the  company  or  other  special  authority ;" 
and  that,  by  sect.  3,  "special  authority**  includes  a  "local  and  personal 
act  of  parliament,  by  which  powers  are  conferred  or  regulations  pre- 
scribed with  reference  to  any  individual  company."  This  seems  to 
show  that  the  prohibition  includes  railway  companies  requiring  acts  of 
parliament.  It  is  true  that  a  railway  company  may  possibly  be  so 
formed  as  not  to  require  complete  registration ;  since,  if  the  standing 
orders  are  complied  with,  an  act  of  parliament  may  be  obtained  giving 
all  necessary  powers.  [Patteson,  J.  From  sect.  25,  it  appears  that 
the  legislature  supposed  there  might  be  a  complete  registration  of  a 
railway  company  requiring  an  act.]  Sects.  9,  10  and  11  appear  also  to 
be  framed  on  the  assumption  that  this  will  take  place.  If  sect.  26  do 
not  apply  to  railway  companies,  neither  will  sects.  17,  19;  yet  the  policy 
in  pursuance  of  which  these  sections  are  inserted  seems  mainly  applicable 
to  railway  companies.  In  Young  v.  Smithy  15  M.  k  W.  121,  the  Court 
of  Exchequer  treated  the  provision  of  sect.  26  as  penal.  It  is  so  in 
form;  but  in  effect  it  is  remedial.  The  statutes  against  gambling,  and 
others,  though  they  impose  penalties,  are  still  remedial ;  Bones  v.  Booth, 
2  W.  Bl.  1226;  Hyde  v.  Cogan,  2  Doug.  699,  705;  Eolhway  v. 
HewUt\{c)  Earl  Spencer  v.  Swannelly  3  M.  &  W.  154.  It  will  be 
objected  that  the  plea  ought  to  negative  the  proviso:  but  that  this  is 
unnecessary  appears  from  Spierea  v.  Parker^  1  T.  R.  141 ;  Shaw  v. 
Poynter,  2  A.  &  E.  312 ;  Doe  dem.  Payne  v.  The  Bristol  and  Exeter 
*^8n  ^^^^^^y  *  Company,  6  M.  &  W.  320,  340 ;  (recognised  in  Taylor 
-*  V.  Clemson,  11  CI.  &  F.  610,  64S) ;  and  ThibauU  v.  Gibson^  12 
M.  &  W.  88. 

Martin,  control.  The  legislature  clearly  had  in  contemplation  two 
distinct  classes  of  joint  stock  companies,  shares  in  which  might  be  le^lljr 
transferred :  namely,  companies  under  a  specific  act,  and  companies  fal- 

(a)  Ante,  p.  575. 

(6)  Jane  13th.    Before  Lord  Dbnman,  C.  J.,  Patteson  and  Williams,  Js. 

(c)  Cited  in  Lord  Sdtea  t.  Powell  6  Taunt.  298.    S.  C.  2  Selw.  N.  P.  1317,  11th  ed. 
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filling  the  particular  requisites  of  stat.  7  &  8  Vict.  c.  110.  Railway 
companies  which  were  to  have  specific  acts  were  not  the  object  of  the 
prohibition.  If,  in  sect.  2,  there  be  any  distinction  between  the  phrases 
"expressly  applied"  and  '^ specially  provided,"  the  latter  is  that  which 
requires  the  more  precise  provision.  But  there  is  nothing  like  a  special 
provision  prohibiting  the  transfer  of  shares  in  railway  companies  which 
are  to  have  an  act  of  parliament.  Sect.  26  merely  follows  sect.  25,  as 
sect.  25  follows  sect.  24,  so  as  to  include  the  cases  of  provisional  and 
complete  registration.  (He  then  went  into  a  comparison  of  the  clauses, 
like  that  in  the  argument  for  the  plaintiff  in  Lawton  v.  Hickman^  Antd, 
p.  568,  &c.)  Further,  even  if  the  prohibition  in  sect.  26  apply  here,  it 
does  not  necessarily  follow  that  the  action  will*not  lie.  The  contract  of 
sale  indeed  could  not  be  enforced :  but,  if  the  contract  be  simply  void, 
and  not  illegal,  the  purchase-money  might  be  recovered  after  the  sale 
was  executed. 

Pa»hley^  in  reply,  as  to  the  last  point  referred  to  Bartlett  v.  Vinor^ 
Garth.  251 ;  Cope  v.  Rowlands^  2  M.  &  W.  149 ;  andUwing  v.  Oshaldiston^ 
2  Myl.  &  Cr.  53.  Cur.  adv.  vult 

*0*NEIL  the  younger,  and  NOSWOBTHY,  v.  BRINDLE.  [^582 

Assumpsit  for  work,  labour  and  commission. 

Plea,  as  to  12L  10^.,  parcel  of  the  sum  in  the  first  count  mentioned : 
actionem  non,  because  the  promise  in  the  first  count,  so  far  as  it  relates 
to  the  said  sum  of  12/.  lO^.,  was  made  in  consideration  of  the  said  work 
&c.,  that  is  to  say,  work  of  plaintiffs  before  then  done  as  the  agents  of 
defendant,  to  wit,  on,  &c.,  in  and  about  the  purchasing  of  divers,  to  wit, 
one  hundred,  shares,  commonly  called  scrip  shares,  then  about  to  be 
issued,  in  a  certain  partnership  and  joint  stock  company  for  making  a 
certain  railway  to  be  called  The  Sheffield  and  Lincoln  Railway,  the  for- 
mation of  which  partnership  and  joint  stock  company  commenced  after 
1st  November,  1844,  mentioned  in  the  statute  hereinafter  mentioned,  to 
wit,  on  1st  January,  1845,  and  for  no  other  consideration  whatsoever. 
That  the  capital  of  the  said  partnership  and  joint  stock  company,  at  the 
time  when  the  same  work  was  so  done  by  plaintiffs  as  aforesaid,  was  pro- 
posed and  agreed  to  be  divided,  and  was  to  be  divided  into  shares,  and  so 
as  to  be  transferable  without  the  express  consent  of  all  the  copartners  in 
and  of  the  said  copartnership  and  joint  stock  company ;  and  that  the  said 
copartnership  and  company  then  was  and  is  a  copartnership  and  company 
required  to  be  registered,  according  to  the  provisions  in  that  behalf  con- 
tained in  the  statute  made,  &c.  (7  &  8  Vict.  c.  110),  in  the  office  in  the  said 
act  provided  for  the  registration  of  joint  stock  companies :  and  that  the  said 
purchase  of  the  said  one  hundred  shares  by  plaintiffs  for  defendant  was 
made  and  effected,  and  the  said  work  of  the  plaintiffs  in  and  about  r^t^oo 
the  said  purchase  *of  the  said  shares  was  done  and  performed,  by  ^ 
VOL.  IX.— 43  2  F 
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the  plaintiffs  as  aforesaid,  before  the  said  partnership  and  joint  stock 
company  had  obtained  a  certificate  of  complete  registration  as  by  the 
said  statute  required,  or  been  incorporated  by  any  statute  or  statutes 
made  and  passed  for  the  incorporation  of  such  partnership  and  joint  stock 
company ;  as  they  the  said  plaintiffs,  at  the  time  when  the  naid  purchase 
was  so  made,  and  effected,  and  the  said  work  of  the  plaintiff  was  so  done 
and  performed  in  and  about  the  said  purchase  of  the  same  shares  as 
aforesaid,  well  knew  ;  whereby  the  promise  in  the  first  count  mentioned, 
so  far  as  the  same  relates  to  the  said  12^.  10«.,  parcel,  &c.,  was  and  is 
void,  and  in  no  wise  obligatory  upon  the  defendant.     Verification. 

The  plaintiff  replied  over :  and  defendant  demurred  to  the  replication. 

Joinder  in  demurrer. 

(There  were  other  pleadings  raising  the  same  question  as  the  pleadings 
above  stated.) 

The  case  was  argued  in  this  vacation.(a) 

Bimie,  for  the  defendant,  relied  on  the  same  arguments  as  were  urged 
in  the  preceding  cases. 

Cowling^  contri.  The  pleas  are  bad.  They  ought  to  negative  the 
exceptions  in  sect.  2 :  at  any  rate  those  in  the  early  part  of  the  section, 
''  banking  companies,"  &c.  The  averment  that  the  company  was  one 
"  required  to  be  registered"  merely  asserts  an  inference  of  law.  This  is 
♦5841  ^^^  cured  by  pleading  over :  it  would  be  bad  after  *verdict ;  Fam- 
worth  V.  The  Bishop  of  Chester,  4  B.  &  G.  555 ;  and  is  so  on 
demurrer  to  a  subsequent  pleading ;  Fancy  v.  Scott,  2  Man.  k  Ry.  335. 
(He  also  argued  in  support  of  the  replication.) 

Bimie,  in  reply.  The  general  allegation  is  sufficient  on  general  demor- 
rer,  and  therefore  cannot  be  objected  to  on  demurrer  to  the  replication. 
The  plea  is  perhaps  argumentative ;  but  that  objection  should  have  been 
shown  for  special  cause.  Cur.  adv.  vult. 

RAY  V.  HIRST. 

Debt.  The  first  count  was  on  a  bill  of  exchange  drawn  by  plaintiff, 
payable  to  himself  or  order,  and  accepted  by  defendant. 

Plea  (4) :  that,  before  the  accepting,  and  after  1st  November,  1844, 
to  wit,  on  1st  June,  1845,  plaintiff,  as  the  stockbroker  and  agent  of  and 
for  defendant,  illegally,  and  contrary  to  the  form  of  the  statute,  pur- 
chased of  a  certnin  person,  whose  name  is  to  defendant  unknown,  certain 
shares,  to  wit,  fifty  shares,  of  507.  each,  in  the  capital  stock  of  a  certnin 
joint  stock  company  established  in  England,  to  wit,  a  joint  stock  coth- 
pany  called  The  York  and  Carlisle  Railway  Company,  at  and  for  a  cer- 
tain price,  to  wit,  112Z.  10«. :  and  the  said  person  then  sold  and  trans- 
ferred to  plaintiff,  ns  such  broker  and  ngent,  the  said  shares,  by  then 
delivering  to  him  the  scrip  certificates  of  the  said  shares,  contrary  to 

(ff)  June  13rh.  Befon  Lord  Denman ,  C.  J.  and  Patteso!?,  J.  Willtams,  J.,  left  the  Coort 
doring  the  armament. 
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the  form  of  the  statute  in  such  case  made ;  the  said  person  then  claim- 
ing to  be  entitled  to  the  said  shares ;  and  the  formation  of  the  said 
joint  stock  company  having  •been  commenced  after  1st  November,  r#cQc 
1844,  to  wit,  on  Ist  May,  1845:  and  the  said  joint  stock  ^ 
company  not  having  at  the  time  of  the  said  purchase  and  sale  obtained 
a  certificate  of  complete  registration,  as  required  by  the  statute  in 
such  case  made.  That  plaintiff  further  drew,  and  defendant  accepted, 
the  bill  of  exchange  for  and  in  consideration  of  57L  4^.  6(2.,  parcel  of  the 
price  of  the  said  shares  so  illegally  purchased  and  sold,  and  to  secure  to 
plaintiff  the  payment  thereof,  and  for  and  upon  no  other  value  or  consi- 
deration.    Verification . 

Special  demurrer,  assigning  for  cause  (among  others),  that  the  statute 
in  the  plea  mentioned  does  not  comprehend  or  render  illegal  the  sale  or 
disposal  of  shares  or  interest  in  a  railway  company  which  cannot  be 
carried  into  execution  without  obtaining  the  authority  of  Parliament ; 
nor  is  such  sale  illegal :  and  that  the  plea  should  have  shown  with  cer- 
tainty and  precision  that  the  company  mentioned  therein  was  not  such  a 
railway  company  as  required  the  authority  of  Parliament.  That  the 
plea  should  have  stated,  with  certainty  and  precision,  what  was  the 
nature  and  purpose  of  the  said  joint  stock  company,  and  that  it  was 
comprehended  within  the  meaning  of  the  word  ''joint  stock  company" 
as  defined  in  the  said  statute  :  that  it  is  not  sufiicient  to  state  the  title 
and  purpose  of  the  company  under  a  videlicet ;  and  that  it  is  consistent 
with  the  plea  that  the  said  company  was  a  banking  company,  or  any 
other  company  excepted  by  the  said  statute,  and  not  included  in  the 
provisions  thereof. 
Joinder  in  demurrer. 

There  were  also  other  counts,  which  led  to  pleadings  raising  the  same 
point.     The  case  was  argued  in  this  vacation,  (a) 

*Sir  John  Bayhy^  for  the  plaintiff,  relied  on  the  objections   r^cog 
stated  in  the  demurrer,  and  referred  to  Davies  v.  The  King.  10   *" 
B.  &  C.  89. 
ffatckins  was  heard  for  the  defendant.  Cur.  adv,  vuU. 

Lord  Denman,  C.  J.,  in  this  vacation  (June  27th),  delivered  the  judg- 
ment of  the  Court  in  the  five  cases. 

LAWTON  t;.  HICKMAN. 

To  a  declaration  for  goods  and  chattels  sold  and  delivered,  and  money 
due  on  an  account  stated,  the  plea  is,  that  the  goods  and  chattels  were 
and  are  shares  in  the  capital  stock  of  a  joint  stock  company,  illegally 
»old  and  delivered  by  the  plaintiff  to  the  defendant  by  the  delivery  of 
scrip  certificates  after  1st  Nfovember,  1844,  contrary  to  the  form  of  the 
statute ;  and  that  the  account  stated  relates  to  the  same  illegal  sale  and 

(o)  June  13th.    Before  Lord  DsicMAir,  C.  J.  and  Pattssok,  J. 
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delivery :  the  plea  further  states  that  the  said  company  was,  before  and 
at  the  time  of  the  said  sale  and  delivery,  a  joint  stock  company  esta* 
bli^ed  in  England  for  the  purpose  of  profit,  &c.  (his  Lordship  here 
repeated  the  words  of  the  plea,  p.  564,  ant^),  and  not  a  banking  com- 
pany, school,  ftc,  and  that  it  was  a  partnership  whereof  the  capital  was 
agreed  to  be  divided  into  shares,  so  as  to  be  transferable,  &c.,  (as  in  the 
plea,  p.  564,  ant^ :)  that  it  was  not  incorporated  by  charter  or  statute : 
that  the  formation  of  it  was  commenced  after  1st  November,  1844 :  that 
it  had  not,  at  any  time  before  the  said  sale  and  delivery,  obtained  a  cer- 
tificate of  complete  registration :  and  that  the  plaintiff,  before  and  at  the 
^^RTl  *^^™^  ^^  ^^®  ^^'®  ^"^  delivery,  claimed  to  be  entitled  to  the  said 
-^  shares,  and  sold  and  delivered  them  to  the  defendant  as  being  so 
entitled. 

The  replication  then  seeks  to  bring  the  company  within  the  proviso 
contained  in  the  second  section  of  the  act,  alleging  that  it  was  established 
for  the  purpose  of  making  and  maintaining  a  certain  railway,  to  be  called 
The  Grand  Union  Railway,  under  the  authority  of  an  act  of  parliament 
to  be  obtained  for  that  purpose,  with  the  usual  powers  to  take  land  for 
the  purposes  of  the  said  railway,  to  take  tolls,  and  other  powers  usually 
granted  by  parliament  to  railway  companies  ;  and  that  the  purposes  of 
the  said  company  and  the  said  railway  could  not  be  carried  into  execu- 
tion without  first  obtaining  the  authority  of  parliament ;  and  that  the 
company  was  a  company  for  executing  a  railway  within  stat.  7  &  8  Vict, 
c.  110,  containing  the  said  proviso  ;  and  avers  that,  within  twelve  months 
next  before  ^he  said  sale  and  delivery,  the  said  company  was  provision- 
ally registered,  and  obtained  a  certificate  of  provisional  registration, 
pursuant  to  that  statute. 

The  special  demurrer  assigns  for  causes  :  first,  that  the  circumstance 
of  the  said  company  being  established  for  the  purposes  in  the  replication 
mentioned  did  not  make  the  sale  legal.  The  second  cause  of  demurrer 
is,  that,  consistently  with  the  replication,  the  railway  might  be  carried 
into  execution  without  the  authority  of  parliament,  as  the  powers  required 
for  its  execution  are  not  specified  ;  and  that  the  description  of  the  com- 
pany in  this  respect  is  too  general,  and  puts  in  issue  matter  of  law.  To 
this  the  answer  is,  that  that  description,  following  the  words  of  the  act, 
appears  to  us  sufficient :  that  some  of  the  ol^jects  of  railway  companies, 
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for  which  the  *authority  of  parliament  is  requisite,  are  set  out  in 


the  replication :  but,  further,  that  we,  like  the  Court  of  Exche- 
quer, are  so  familiar  with  the  nature  of  railway  companies,  that  it  would 
be  irrational  to  decline  taking  judicial  notice  of  them  and  the  necessity 
for  their  obtaining  such  authority.  A  third  cause  of  demurrer  is,  that 
the  execution  of  a  railway  is  not  said  to  be  the  sole  purpose  of  the  com- 
pany. But  we  think  that  this  is  not  necessary.  The  proviso  does  not 
in  terms  require  it  to  be  for  that  sole  purpose ;  and  the  Court  will  not 
assume  that  it  will  have  been   created  for  any  other.     This,  indeed,  is 
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notiiAposflible  ;  bat,  if  a  railway  company  is  challenged  as  illegal  because 
it  moreover  contemplates  some  other  purpose,  that  ought  to  be  averred 
by  those  who  so  impeach  it. 

We  think  there  is  nothing  in  the  last  objection,  that  railway  shares 
are  not  goods  and  chattels. 

We  revert  now  to  the  first  cause  of  demurrer,  which  fairly  raises  the 
question,  whether  the  circumstance,  that  the  company  was  established 
for  the  execution  of  a  railway  requiring  the  authority  of  parliament, 
prevents  the  twenty-sixth  section  from  rendering  the  sale  of  shares 
illegal. 

Now  that  proviso  is  most  remarkable  in  its  terms,  as  they  directly 
prevent  the  act  from  attaching  on  any  railway  company  which  cannot 
be  carried  into  execution  without  the  authority  of  parliament,  except  as 
in  the  said  act  is  specially  provided.  The  act  therefore  does  not  operate 
upon  such  company  at  all,  unless  there  is  some  special  provision,  and 
then  only  as  may  be  specially  provided. 

This  is  not  a  proviso  in  the'  ordinary  sense,  something  engrafted  on  a 
preceding  enactment;  but  it  is  'something  which  prevents  every  r^rcoq 
enactment  of  the   statute  from  operating  on  such  companies, 
except  in  a  particular  case ;  and  that  case  is  not  the  occurrence  of  any 
extrinsic  fact  which  must  have  been  brought  before  the  court  by  pleading, 
but  it  depends  entirely  on  the  contents  of  the  act  itself,  which  the  Court 
is  bound  to  examine  and  construe,  and  decide  for  itself  whether  a  special 
provision  is  to  be  found  within  it,  and  whether  such  special  provision 
applies  to  the  matter  in  hand.     The  proviso  must  have  the  same  force, 
in  reference  to  every  enactment,  as  if  it  were  repeated  at  the  close  of 
each.     Therefore,  though  the  word  "  provided,"  and  the  position  of  th6 
clause,  would  appear  to  bring  it  within  the  rule  that,  as  a  proviso,  it 
ought  to  be  specially  pleaded,  it  is  in  truth  an  exception,  or  rather  a 
statutory  declaration  overriding  the  whole  act,  that  to  such  companies 
the  respective  enactments  shall  not  extend,  unless  we  discover  in  the  act 
the  special   provision  which  would  make  them  applicable.     We  have 
carefully  gone  through  the  sections  in  which  special  provisions  are  made 
with  respect  to  railway  companies,  several  of  which,  the  4th,  7th  and  9th, 
were  not  brought  to  the  notice  of  the  Court  of  Exchequer  in  the  argu- 
ment in  the  case  of  Young  y.  Smith,  15  M.  &  W.  121.   But  the  result  of 
our  investigation  is  that  they  are  not  special  provisions  which  by  neces- 
sary implication  apply  the  26th  section  to  railway  companies.    The  25th 
section  was  fully  commented  upon,  and  was  said  to  prove  that  the  26th 
must  have  been  intended  to  apply  to  railway  companies  as  well  as  others ; 
and  there  is  some  weight  in  the  argument  from  intention,  though  Mr. 
Baron  Alderson  thought  that  'diiferent  classes  of  companies  t^ccqa 
are  contemplated  by  the  two  sections.     But,  if  we  consider  the 
26th  section  making  it  penal  to  deal  in  shares  before  complete  registra- 
tion, to  be  accompanied  with  the  paramount  enactment  that  it  shall 
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extend  to  no  railway  companies,  except  as  bj  the  act  is  specially  pro- 
vided, we  are  driven  to  search  for  this  special  provision,  and,  finding  none, 
to  say  that  that  section  does  not  extend  to  them. 

Whether  this  was  intended  by  the  legislature,  we  do  not  profess  to 
give  any  confident  opinion.  That  they  meant  to  deal  differently  with 
ordinary  joint  stock  companies  and  with  railway  companies,  can  admit 
of  no  doubt.  A  special  provision  to  the  effect  of  invalidating  sales  ol 
iihares  before  complete  registration  may  have  been  omitted  through  an 
oversight,  or  possibly  from  design.  It  is  enough  for  a  Court  of  law  to 
day  that  it  is  omitted:  and  the  consequence  is  that  the  plaintiff  is 
entitled  to  our  judgment.  Judgment  for  plaintiff. 

LOONIE  V.  OLDFIELD. 

The  declaration  was  for  money  paid  by  Loonie  as  a  broker  in  pur- 
chasing shares  and  scrip  certificates  in  certain  railway  undertakings^ 
and  on  an  account  stated.  Plea :  that,  after  stat.  7  &  8  Vict.  c.  110, 
and  after  1st  November,  1844,  plaintiff,  as  broker  and  agent  of  defendant, 
purchased  on  his  account  scrip  shares  in  a  certain  joint  stock  company 
called  The  London,  Worcester,  Rugby,  and  Oxford  Railway  Company, 
the  formation  of  which  was  commenced  after  the  said  1st  November,  and 
^rg-in  which  was  established  in  England  for  the  purpose  of  profit,  *and 
which  was  and  is  a  joint  stock  company  according  to  the  defini- 
tion and  within  the  provisions  and  true  intent  and  meaning  of  the  said 
act  (setting  out  the  particulars  and  negativing  the  exception  in  section 
2);  and  that  the  money  was  advanced,  and  the  commission  earned,  and 
the  account  stated,  in  and  about  the  purchase  of  such  shares  before  com- 
plete registration  of  the  said  company,  and  without  any  certificate  of 
complete  registration,  and  no  authority  of  parliament  had  been  obtained 
for  carrying  into  execution  any  works  of  the  said  company :  of  all  which 
the  plaintiff  had  notice:  which  purchase  was  contrary  to  the  statute. 
Replication :  that  the  said  Company  was  a  company  for  executing  a  work 
which  cannot  be  carried  into  execution  without  obtaining  the  authority 
of  parliament. 

This  replication  is  demurred  to,  because  it  does  not  show  why  the 
works  cannot  be  carried  into  execution  without  the  authority  of  parlia- 
ment. But  we  are  of  opinion  that  it  sufficiently  appears,  on  the  whole 
record,  to  be  a  railway  company ;  and  we  may  properly  take  notice  that 
a  railway  company  cannot  be  carried  into  execution  without  the  authority 
of  parliament,  as  we  have  already  stated  in  the  former  case. 

Judgment  for  plaintiff. 

EADON  V.  BRANSON. 

A  SIMILAR  replication  to  a  similar  plea  is  demurred  to  for  the  same 
cause.  Judgment  for  plaintiff. 
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The  plaintiff  is  clearly  entitled  to  judgment,  because  the  exceptione 
in  sect.  2  are  not  negatived  in  the  plea. 

O'NEIL  V.  BRINDLE. 

Thb  same  judgment ;  because,  though  the  plea  avers  that  the  Company 
was  such  a  one  as  required  to  be  registered  under  the  act,  it  does  not 
show  why,  and  is  too  general  even  on  general  demurrer. 

^  Judgment  for  plaintiffs.(a) 

(a)  See  B^usfield  y.  WUsam,  16  M.  &  W.  165.    Alao,  Van  Bovo^'m  Caee,  p.  669,  posL 


ROGERS  1^.  KENNAT.    June  27. 

Goods  in  the  poseeaaion  of  A.  having  been  taken  in  execution  at  the  auit  ofB.  against  C,  mn 
interpleader  issue  was  directed,  to  try  whether  A.  (plaintiff  in  the  issue)  had  any  property  in 
the  goods  as  against  B.  (defendant  in  the  issue): 

Hrld,  that  the  issue  on  plaintiff's  part  was  maintained  by  showing  a  lien  on  the  goods  for  money 
dae  to  him  from  C. 

This  was  an  interpleader  issue,  directed  by  a  Judge,  and  the  declare* 
tion,  in  assumpsit  on  a  wager,  stated  the  question  between  the  parties  to 
be :  '^  Whether  the  plaintiflf  had  any  property,  as  against  the  defendant 
in  this  suit,  in  certain  goods  and  chattels  theretofore  seized  by  the  sheriff 
of  Essex  by  virtue  of  a  writ  of  fieri  facias  issuing  out  of  the  Court  of 
Queen's  Bench  at  Westminster,  in  a  suit  wherein  the  defendant  in  this 
suit  was  plaintiff,  and  one  William  Rowe  was  defendant."  The  now 
plaintiff  averred  ^Hhat  he  had  some  property  in  the  said  goods"  ''as 
against  the  said  defendant  in  this  suit"  at  the  time  of  the  seizure :  the 
defendant,  by  his  plea,  maintained  the  negative :  and  thereon  issue  was 
joined. 

On  the  trial,  before  Goleridob,  J.,  at  the  Essex  summer  *assizes,  rvego 
1845,  it  appeared  that  William  Rowe,  having  obtained  an  advance  ^ 
of  money  from  the  plaintiff,  deposited  the  goods  in  question  (building 
materials)  on  the  plaintiff's  premises  as  a  security,  and  signed  a  memo- 
randum addressed  to  the  plaintiff,  stating  that,  in  consideration  of  plain- 
tiff having  given  cash  for  several  bills  of  exchange  bearing  Rowe's 
signature,  he,  Rowe,  deposited,  with  that  memorandum,  about  5000 
slates,  &c.  (specifying  the  goods,(a)  which  were  stated  to  be  then  on 
plaintiff's  land  at  Maryland  point,  Stratford,  Essex),  ^^as  collateral 

(a)  It  was  made  a  point,  on  the  ensuing  argument  in  Banc,  that,  after  the  agreement  was 
entered  into,  different  goods  had  been  substituted  (with  the  plaintiff^s  consent)  tor  those  speci- 
fied ;  but  the  Court  said  it  did  not  appear  by  the  note  of  the  learned  Judge  who  tried  the  cause 
that  this  point  had  arisen  on  the  trial.  Nothing  ultimately  turned  upon  it.  Tapjield  v.  HM 
sMii,  6  Mian,  dt  G.  245,  waa  cited. 
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security  for  any  sum  of  money  now  due  or  owing,  or  which  may  become 
due,"  Ac,  "by  virtue  of  any  bill  of  exchange,"  &c.;  "and  I  further 
authorise  you,  on  default  or  non-payment,"  &c.,  "to  sell,  by  private  or 
public  sale,  the  whole  of  the  foregoing  articles  named,"  and  "  account  to 
me,"  &c.  It  was  contended,  on  the  plaintiff's  part,  that,  under  these 
circumstances,  he  had  a  "  property"  in  the  goods,  as  against  the  defend- 
ant, within  the  meaning  of  the  issue.  For  the  defendant,  it  was  urged 
that  the  plaintiff  had  a  lien  only,  and  that  the  sheriff  might  sell  the 
goods,  subject  to  such  lien.  A  verdict  was  found  for  the  defendant,  and 
leave  given  to  move  to  enter  a  verdict  for  the  plaintiff. 

M.    OhamberSj   in    Michaelmas  ^erm,   1845,   obtained   a  rule   nisi 
accordingly. 

Pearson  now  showed  cause.  The  issue,  here,  whether  the  plaintiff 
^-Q .,  had  any  "  property,"  raises  precisely  the  *same  question  as  when 
^  a  defendant  in  detinue  pleads  that  the  goods  are  not  the  goods  of 
the  plaintiff.  It  was  said  in  Lane  v.  Tewson^  12  A.  &  E.  116,  note  (a) 
(cited  in  moving  for  the  present  rule),  that,  under  such  a  plea  in  detinue, 
Uen  might  be  shown :  but  that  is  no  longer  considered  to  be  the  law ; 
Masim  V.  FameU^  12  M.  k  W.  674,  684  (recognised  by  this  Court  in 
Whitehead  v.  ffarrison,  6  Q.  B.  423,  432,);  Bamewall  v.  Williams,  7 
Man.  &  G.  403.  In  this  respect  the  plea  in  detinue,  denying  property, 
differs  from  the  plea  of  Not  possessed  in  trover,  where,  the  plaintiff's 
title  depending  on  right  of  property  and  right  of  possession,  the  plea  Not 
possessed  puts  both  in  issue ;  White  v.  Teal,  12  A.  &  E.  106.  In  the 
present  case,  therefore,  the  question  was,  whether  the  title  to  the  goods 
was  in  the  plaintiff^  not  whether  he  had  or  had  not  a  lien  upon  them : 
nor  was  this  material ;  for,  according  to  the  law  laid  dpwn  in  2  Tidd's 
Pract.  1003  (9th  ed.),  the  sheriff  had  authority  to  seize  the  goods,  subject 
to  the  lien. 

jtf.  Chambers,  contri.  The  question  was,  whether  the  plaintiff  had 
"any  property"  in  these  goods  as  against  the  now  defendant;  and  he 
proved  a  special  property  by  lien.  That  was  a  property  within  the 
meaning  of  this  issue :  and  it  defeated  the  right  to  seize ;  for  it  has  been 
expressly  held,  in  Legg  v.  JEvans,  6  M.  &  W.  36,  that  goods  on  which 
one  man  has  a  lien  cannot  be  seized  under  another's  execution.  In  2 
Tidd's  Pract.  1003,  the  doctrine  laid  down  is  that  "goods  pawned  may 
mnqfn  ^^  taken  on  an  execution  against  the  pawner  upon  'satisfaction 
^  of  the  pledge."  Till  then,  the  property  of  the  pawnee  is  not 
divested.  The  nature  of  lien,  as  a  special  property,  is  illustrated  by 
Itiehards  v.  Symons,  8  Q.  B.  90 ;  and  this  Court  there  held  that  in  trover 
the  plea  denying  property  is  supported  by  proof  that  defendant  has  a  pro- 
perty in  the  nature  of  lien ;  the  question  raised  by  the  plea  being  whether 
the  plaintiff  has  any  property  a"  against  the  defendant,  and  the  right 
proved  being  a  special  property  in  the  defendant  as  against  the  plaintiff. 
It  is  true  that,  in  Mason  v.  Famell  a  distinction  was  drawn  between 
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trover  and  detinue  as  to  the  effect  of  a  plea  of  Not  possessed :  but  the 
language  of  the  Court,  there,  is  in  favour  of  the  present  plaintiff;  for  it 
is  said :  ^*  In  order  to  maintain  detinue,  it  is  not  necessary  that  he"  (the 
plaintiff)  *'  should  have  the  entire  property  in  the  goods.  A  plaintiff 
entitled  to  a  share  of  a  chattel  may  maintain  this  action.  That  was 
decided  by  the  Queen's  Bench  in  Broadbent  v.  Ledwardy  11  A.  &  E. 
209."  {Pearson  suggested  that  Legg  y.  Evans  differed  from  the  present 
case,  because  the  action  there  was  not  between  parties  contesting  the 
title  to  property,  but  between  the  sheriff  and  a  party  claiming  right  of 
possession  as  against  him.) 

Lord  Denman,  C.  J.     Legg  y.  Evans  was  a  case  much  considered, 
and  is  directly  in  point. 

Pattkson,  J.  Parke,  B.,  said  there(a)  that  "any  person  haying  a 
right  to  the  possession  of  goods  may  bring  •trover  in  respect  of  r»cQ^ 
the  conversion  of  them,  and  allege  them  to  be  his  property :" 
and  lien,  as  an  immediate  right  of  possession,  was  held  to  constitute  such 
i  property.  The  other  questions  which  have  been  touched  upon  do  not 
arise  in  this  case. 

WiLLLAMS,  J.,  concurred.(a)  Rule  absolute. 

(a)  p.  4L 

(6)  WioHTMAii,  J.,  waa  sitting  at  Nisi  Priua. 


BND  OP  TRINITY  VACATION. 


VOL.  IX. — 1^ 


i 


CASES 

ARGUED  AND  DETERMINED 


IN 


THE  QUEEN'S  BENCH, 


3fiit[iatlma0  €txm  anb  f^aration, 

X.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation  Ttere, 

Lord  Denman,  C.  J.  Wightman,  J. 

Coleridge,  J.  Erle,  J. 


MEMORANDA. 

In  last  Trinity  vacation  Sir  Frederick  Thesiger  resigned  the  office  of 
Attorney  Qeneral,  and  Sir  FUzroy  Kelly  that  pf  Solicitor  General,  to 
Her  Majesty :  and,  in  the  same  vacation  (July  8d),  Sir  Thomas  WUde^ 
Serjt.,  was  appointed  Attorney  General,  and  John  JervU^  of  the  Middle 
Temple,  Esquire,  Solicitor  General. 

In  the  same  vacation.  Sir  Nicholas  Gonyngham  Tindal,  Lord  Chief 
Justice  of  the  Common  Pleas,  died  (July  6th) :  and  Sir  Thomas  Wilof, 
Attorney  General,  was  appointed  Lord  Chief  Justice  of  that  Court. 
♦5981  ^John  JerviSj  Esquire,  Solicitor  General,  was  thereupon  pro- 
^  moted  to  the  office  of  Attorney  General ;  and  David  Dundas^  of 
the  Inner  Temple,  Esquire,  was  appointed  Her  Majesty's  Solicitor 
General.     They  afterwards  received  the  honour  of  Knighthood. 

In  the  same  vacation  Mr.  Justice  Williams  died  (September,  14th)  : 
and  thereupon  Mr.  Justice  Erle  was  removed  from  the  Court  of  Common 
Pleas  and  appointed  a  Judge  of  the  Queen's  Bench.  And  Edward 
Vaughan  Williams,  of  Lincoln's  Inn,  Esquire,  was  appointed  a  Judge 
of  the  Court  of  Common  Pleas,  having  first  been  promoted  to  the  degree 
of  Serjeant  at  law,  when  he  gave  the  rings  with  the  motto  "  Legum  iervi, 
ut  liheHy 

In  this  vacation,  also,  Mr.  Serjt.  Talfourd  and  Mr.  Serjt.  Manning 
were  appointed  Her  Majesty's  Serjeants  at  law.     And 


9  Adolphus  &  Ellis.   N.  S.  598 

Mr.  Serjt.  Murphy  and  Mr.  Serjt.  Bylei  received  patents  of  prece- 
dence, the  former  to  take  rank  next  to  A.  Hayward^  Esq.,  the  latter 
next  to  Mr.  Serjt.  Murphy. 

In  the  same  vacation,  Joseph  Humphry^  Esquire,  James  Bacon,, 
Esquire,  and  Spencer  Horatio  Walpole,  Esquire,  all  of  Lincoln's  Inn,  and 
John  RoUy  of  the  Inner  Temple,  Esquire,  were  appointed  Her  Majesty's 
counsel. 

And  in  the  present  Michaelmas  term,  Charles  BuMer,  of  Lincoln's  Inn, 
Esquire,  received  the  same  promotion. 


•RULE  OF  COURT.  [*599 

Michaelmas  term,  10  Victoria. 

November,  16th,  1846. 
It  is  hereby  ordered  that  so  much  of  the  table  of  fees  signed  bj  tho 
Judges  and  ordered  to  be  enrolled  on  the  20th  December,  1837,  purport- 
ing to  be  made  pursuant  to  the  statute  1  Victoria,  c.  55,  as  relates  to 
process  at  the  suit  of  the  Grown,  be  annulled. 
(Signed) 

Denman.  T.  €oltman. 

Thomas  Wilde.  R.  M.  Rolfb. 

Fred.  Pollock.  W.  Wightman. 

J.  Parke.  W.  Erle. 

E.  H.  Alderson.  T.  J.  Platt. 

J.  Patteson.  *  E.  V.  Williams. 

J.  T.  Coleridge. 


LAFOREST  v.  WALL.    Nov.  8. 

To  attiiinpat  by  indorBee  against  acceptor  of  a  bill,  defendant  pleaded :  That  the  bill  was  accepted 
ibr  the  drawer*s  accommodation ;  that,  altl|ough,  at  the  time  of  action  brought,  plaintiff 
held  the  bill  as  the  owner  thereof,  yet  he  did  not  hold  it  for  any  value ;  and  that,  except  ai 
in  this  plea  aforesaid,  there  never  was  any  value,  consideration,  purpose  or  reason  for  defend- 
ant's accepting  the  bill,  or  paying  or  agreeing  to  pay  the  amount  to  the  drawer.  Plainiifi* 
replied  De  injuria :  to  which  replication  the  defendant  specially  demurred.  A  Judge  at  cham- 
liers  ordered  the  demurrer  to  be  set  aside  aa  irivoloua. 

,This  Court,  on  motion  to  rescind  the  order,  refused  to  interfere. 

SewAUf  that  the  replication  was  good. 

Assumpsit.  The  second  count  of  the  declaration  stated :  That  one 
Eugene  Clifton,  on,  &c.,  made  his  bill  of  exchange,  and  directed  the  same 
to  ^defendant,  and  thereby  required  him  to  pay  to  the  order  of  r*gAA 
E.  Clifton  1497.,  four  months  after  date,  which  period  had  elapsed,  ^ 
&c. :  and  defendant  accepted  the  said  bill ;  and  E.  Clifton  indorsed  the 
same  to  plaintiff:  notice  to  defendant,  and  promise  by  him  to  pay. 
There  were  similar  counts  (8d  and  4th)  on  other  bills  drawn  by  Clifton 
on  defendant,  payable,  respectiyely,  to  the  order  of  plaintiff  and  to  the 
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order  of  Clifton,  accepted  by  defendant,  and  indorsed  by  Clifton  to  plain* 
tiff.     Breach,  nonpayment,  whereby  plaintiff  was  obliged  to  pay,  &c. 

Plea.  That  the  said  bills  of  exchange  were  respectively  accepted  by 
defendant  at  the  request  and  for  the  accommodation  of  the  said  E.  Clifton : 
and  that,  although,  at  the  time  of  the  commencement  of  this  suit,  plaintiff 
held  the  said  bills  of  exchange  as  the  owner  thereof  respectively,  yet  he 
the  plaintiff  did  not  so  then  hold  the  said  bills  respectively. for  any  value 
whatever.  And  that,  except  as  in  this  plea  aforesaid,  there  never  was  any 
value,  consideration,  purpose  or  reason  for  the  defendant's  accepting  the 
said  bills  respectively,  or  paying  or  agreeing  to  pay  the  amounts  of  the 
same  respectively,  or  any  part  of  those  amounts  respectively,  to  the  said 
E.  Clifton.     Verification. 

Replication :  De  injuria. 

There  were  other  pleadings,  which  it  is  unnecessary  to  state. 

The  defendant  demurred  specially,  on  grounds  which  will  appear  by 
the  subsequent  motion.  Pollock,  C.  B.,  on  summons  and  hearing  at 
chambers,  ordered  the  demurrer  to  be  set  aside  as  frivolous. 

Bovill  now  moved  for  a  rule  to  show  cause  why  the  order  should  not 
*60n  ^®  rescinded.  It  is  laid  down  •by  the  Court  of  Exchequer  Cham* 
•*  her,  in  Salter  y.  Purchell,  1  Q.  B.  209,  218,  that  De  injurift  applies 
where  the  facts  pleaded  show  ^'  that,  at  the  time  the  act  complained  of 
was  done,  it  was  done  under  circumstances  which  make  it  excusable  or 
justifiable  in  the  eye  of  the  law ;"  but  not  where  the  plea  is  grounded 
^^  upon  matter  of  discharge  and  extinguishment  of*  a  '^  right  of  action." 
There  may  be  an  intermediate  case  between  those  put  in  Salter  v.  Pur- 
chelL  The  plea  may  allege  matter  which  is  not  excuse,  within  the  rule 
laid  down  in  Crogates  Case,  8  Rep.  66  b,  and  is  not  exactly  matter  of 
discharge,  but  which  operates  as  a  bar  at  the  time  of  action  brought,  and 
to  which  De  injuria  is  inapplicable.  The  matter  of  excuse,  to  be  met 
by  that  replication,  must  be  strictly  excuse,  intervening  between  the  time 
when  the  promise  was  made  and  the  time  for  performance.  The  wordf 
"without  the  cause,"  here,  are  out  of  place ;  for  no  "  cause"  is  alleged 
in  the  plea.  [Wightmak,  J.  The  cause  is  the  holding  without  value 
given.]  A  cause  which  would  have  prevented  the  right  of  action  from 
ever  accruing  cannot  be  excuse.     At  least  the  demurrer  is  not  frivolous. 

Lord  Denmax,  C.  J.     It  seems  to  me  that  this  is  a  good  replication.* 
And  I  think  that  we  ought  not  to  interfere  with  the  discretion  which  a 
Judge  has  exercised  in  setting  aside  the  demurrer. 

GoLERiDaE,  WiOHTMAN  and  Erle,  Js.,  concurred. 

Rule  refased.(aj 

(c)  8m  tfas  nezf  cme. 
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♦The  following  case  was  decided  in  Michaelmas  vacation,  1848.  [*602 
ROBINSON  V.  LITTLE.     [Dec.  18,  1848.] 

In  an  action  by  indorsee  against  acceptor,  defendant  pleaded  that  the  bill  waa  accepted  for  the 
Bccoinmodation  of  the  drawer,  and  on  the  terms  that,  if  he  should  negotiate  it,  the  holder 
should  deliver  it  to  the  drawer  before  or  when  it  became  due,  to  enable  him  to  take  ii  up ; 
and  ihat  the  holder  ahould  not  retain  it  after  it  became  due:  averment  that  the  drower 
indorsed  it  to  the  plaintiff,  who  received  it  on  those  terms. 

Replication.  De  injurift. 

Beld,  on  special  demurrer,  that  the  replication  was  correct,  inasmuch  as  the  plea  admitted 
that  some  interest  in  the  bill  was  transferred  to  the  plaintiff,  and,  therefore,  did  not  amount 
to  an  argumentaiive  denial  of  the  indorsement,  but  only  to  an  excuse  for  not  paying  the 
bill  to  the  plaintiff,  though  admitted  to  be  holder  and  prima  facie  entitled  to  sue. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange  drawn 
by  James  Dickenson,  payable  to  his  order. 

Plea,  that  the  bill  was  accepted  for  the  nccoromodation  of  J.  D.  the 
drawer,  and  that,  at  the  time  of  the  acceptance,  it  was  agreed  by  and 
between  J.  D.  and  defendant  that  the  said  J.  D.  should  hold  the  bill 
upon  the  terms  that  J.  D.  should  take  up  and  pay  the  bill  when  due,  and 
that,  if  J.  D.  should  negotiate  or  part  with  the  same  to  any  holder 
whomsoever,  such  holder  should  deliver  the  same  to  J.  D.  before  or  at 
the  time  when  the  same  should  become  due,  to  enable  J.  D.  to  take  up 
and  pay  the  same  to  such  holder  ;  and  that  the  bill  should  not  be  retained 
by  any  holderthere  of  after  the  same  had  become  due :  that  thereupon 
defend<int,  to  wit,  at  the  time  aforesaid,  delivered  the  bill  to  J.  D.  on 
the  terms  aforesaid,  and  J.  D.  then  received  the  bill  on  such  terms,  and 
has  never  held  the  same  on  any  other  terms.  And  thereupon  afterwards, 
to  wit,  on,  &c.,  J.  D.  indorsed  the  bill  to  plaintiiT,  and  plaintiff  then  had 
notice  of  the  premises,  and  then  received  and  has  always  held  the  bill 
upon  the  *lerms  aforesaid,  and,  after  the  bill  became  due,  and  rmacio 
before  and  at  the  commencement  of  this  suit,  held  and  retained, 
and  still  holds  and  retains,  it,  and  sues  thereupon  in  this  action  contrary 
to  these  terms :  which  is  the  same  indorsement,  &c.     Verification. 

Replication :  De  injuria. 

Special  demurrer,  assigning  as  causes,  that  the  plea  amounted  to  a 
denial  of  the  indorsement,  and  was  in  discharge  and  not  in  excuse. 

There  was  a  second  count  on  another  bill,  followed  by  similar  pleadings. 

The  demurrer  was  argued  at  the  sittings  after  Michaelmas  term, 
1848.(a) 

Hugh  Hill,  for  the  defendant.  This  plea  is  not  an  excuse  for  not 
paying  the  bill  to  the  plaintiff,  admitting  him  to  be  indorsee,  but  an 
argumentative  denial  of  the  indorsement  stated  in  the  count.  An  indorse- 
ment means,  not  a  mere  writing  of  the  name  of  the  indorser,  but  such 
an  indorsement  as  transfers  a  title  to  the  bill ;  Adams  v.  Janes,  12  A. 
k  E.  455.    Lord  Denman,  G.  J.,  there  says :  ^'  This  plea  avers  that  the 

(o)  December  6th.    Before  Lord  Dbnman,  C.  J.,  Patteson  and  Wiohtman,  Js. 

2G 
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bill  was  ludorsed  in  blank,  and  delivered  to  the  plaintiff,  not  as  indorsee, 
but  as  agent  only  for  another  to  whom  he  was  to  deliver  it,  and  who  was 
the  real  indorsee.  We  thif^k,  therefore,  that  it  is  a  constructive  denial 
that  the  bill  was  indorsed  to  the  plaintiff."  So  in  Marston  v.  Allen,  8  M. 
&  W.  494,  the  Court  of  Exchequer  decided  that,  on  traverse  of  an  in- 
dorsement, the  meaning  of  the  issue  was  whether  or  not  the  bill  was 
•6041  'transferred  by  the  indorsement.  In  Hayes  v.  Caulfield,  5  Q. 
B.  81,  it  was  not  denied  that  this  is  so  in  an  action  by  the  in- 
dorsee against  the  indorser.  In  Schild  v.  Kilpitij  8  M.  &  W.  673,  676,  the 
Court  said<  "  What  is  the  breach  in  this  declaration  ?  It  is  the  nonpay- 
ment of  the  bill  according  to  its  tenor  and  effect.  Now  the  payment 
according  to  the  tenor  and  effect  of  the  bill  is  a  payment  to  the  holder 
of  the  bill,  L  e.  to  a  person  to  whom  it  was  originally  made  payable,  or 
to  whom  it  has  been  transferred  by  a  valid  indorsement  and  delivery." 
By  an  indorsement  on  the  terms  stated  in  this  plea  the  bill  was  not 
transferred  to  the  plaintiff;  for  he  was  not  to  retain  it  against  the 
acceptor.  The  defendant  might  maintain  trover  for  it ;  Evans  v.  Kymer,  1 
B.  k  Ad.  528.  It  is  true  that  the  plaintiff  might  have  conferred  a  valid 
title  upon  a  bon£  fide  holder ;  but  so  might  the  holder  in  Marston  v. 
Allen,  7  M.  &  W.  494,  or  in  Jones  v.  Corhett,  2  Q.  B.  828,  where  it  was 
held  that  the  plea  amounted  to  an  argumentative  denial  of  the  accept- 
ance. [WiGHTMAN,  J.  In  Jones  v.  Corbett,  there  was  not  in  point  of 
fact  an  acceptance  by  the  defendant  who  pleaded  the  plea.  But  here 
there  was  an  indorsement  in  fact ;  and  is  it  not  valid  so  far  as  to  transfer 
a  right  to  sue  the  indorser  ?]  It  is  no  indorsement  as  against  the  party 
pleading. 

Hance^  contr^.  The  cases  cited  are  all  distinguishable.  The  plea  in 
Jones  V.  Corhett  was  a  denial  of  agency  to  accept  the  bill.  In  Schild  v. 
Kilpin  it  was  an  express  denial  that  the  plaintiff  was  holder.'  In  Adams 
♦eO'il  ^'  •^*^'*^»  ^2  ^*  ^  •^'  *^^'  *°^  ^°  Marston  v.  AlleUy  the  •indorse- 
-'  ment  was  not  intended  to  transfer  any  interest  in  the  bill.  Here 
it  was  intended  to  make  the  plaintiff  holder  against  other  parties;  but, 
if  the  plea  is  true,  the  defendant  has  an  excuse  for  not  paying  the  plain- 
tiff, though  holder. 

Many  authorities  show  that,  when  a  plea  to  an  action  on  a  bill  admits 
that  the  defendant  is  a  party  who  has  promised  to  pay  the  bill  to  the 
holder,  and  that  the  plaintiff  is  such  a  holder  of  the  bill  as  could  in 
general  maintain  an  action  against  parties  to  the  bill,  but  the  plea  states 
facts  showing  that  the  plaintiff  never  had  a  right  to  sue  the  particular 
party  who  is  defendant,  these  facts  form  an  excuse  for  not  performing,  as 
to  this  plaintiff,  the  defendant's  promise  to  pay  the  holder,  and  De 
Injurifi  is  a  proper  replication;  Isaac  v.  Farrer,  1  M.  &.W.  65  ;  S.  C 
Tyrwh.  &  G.  281;  Basan  y' Arnold,  6  M.  &  W.  569;  Humphreys  v. 
0' Connelly  7  M.  &  W.  870.  The  plea  in  the  present  case  is  at  all 
events  not  stronger  or  more  in  denial  than  a  plea  alleging  illegality  or 
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fraud :  yet  it  is  now  settled  that  a  plea  of  fraud  is  in  excuse  only ; 
Cawper  v.  Oarbett^  18  M.  &  W.  88.  The  last  case  on  the  subject  is 
Bennett  v.  BuU^  1  Exch.  Rep.  593,  in  which  all  the  cases  are  collected. 
If  the  indorsement  was  such  as  to  transfer  any  interest  in  the  bill,  as 
against  any  party,  the  cases  cited  show  that  the  defendant  would  have 
failed  on  a  traverse  of  the  indorsement.  Here  it  is  clear  on  the  facts 
stated  in  the  plea  that  an  interest  was  transferred  as  against  the  drawer. 
The  plea  admits  a  promise  to  pay  the  holder  of  the  bill,  and  that  the 
plaintiff  was  a  holder  of  the  bill,  but  sets  up  an  excuse  for  not  paying 
that  particular  holder.  De  injuria,  therefore  is  a  proper  replication. 
•jy.  Hill,  was  heard  in  reply.  Cur  adv.  vult.       r»g06 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  ^ 
We  are  of  opinion  that  the  replication  De  injuria  in  this  case  is  good. 
The  declaration  is  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change, and  is  in  the  usual  form.  The  plea  states,  in  substance,  that 
the  bill  was  accepted  for  the  accommodation  of  the  drawer,  who  under- 
took to  pay  it  when  due,  and  further  that,  if  he  should  negotiate  or  part 
with  it  to  any  holder,  such  holder  should  deliver  it  to  him,  the  drawer, 
before  or  when  it  became  due,  to  enable  him  to  take  it  up,  and  should 
not  retain  it  after  it  became  due.  It  then  states  that  the  drawer  indorsed 
the  bill  to  the  plaintiff  with  notice ;  and  that  the  plaintiff  received  and 
always  held  the  bill  on  the  above  terms.  The  question  is  whether  this 
plea  shows  an  excuse  for  non-payment,  or  amounts  to  an  argumentative 
denial  of  the  indorsement  by  the  drawer  to  the  plaintiff. 

The  cases  of  Adams  v.  JoneSy  and  Marston  v.  Aliens  were  much 
relied  on  by  the  defendant:  but  they  are  distinguishable  from  the  present. 
In  both  those  cases  the  supposed  indorser's  name  was  written  on  the 
bill,  but  he  had  not  delivered  the  bill  to  the  plaintiff  as  intended  holder 
to  take  any  interest ;  the  facts  specially  set  out  were  therefore  properly 
held  to  be  an  argumentative  denial  of  the  indorsement.  Here,  on  the 
contrary,  the  plea  shows  that  the  bill  was  indorsed  to  the  plaintiff  as 
holder,  conveying  and  'intending  to  convey  to  him  such  interest  rtann 
as  the  drawer  himself  had  and  no  more ;  that  is,  in  effect,  to 
make  the  plaintiff  the  legal  indorsee  and  holder  of  the  bill,  but  restricting 
him  from  enforcing  it  against  the  defendant  the  acceptor. 

A  plea,  in  an  action  by  drawer  against  acceptor,  that  the  bill  was 
accepted  for  the  accommodation  of  the  drawer  is  manifestly  a  plea  in 
excuse,(a)  and  open  to  a  replication  De  injuria ;  and  this  plea  is  in  effect 
a  similar  one.  The  fallacy  II  in  supposing  that  the  averment  of  indorse- 
ment contained  in  the  declaration  necessarily,  and  at  all  events,  means 
such  an  indorsement  as  gives  a  right  of  action  against  the  acceptor. 
Undoubtedly  it  does  so  mean  prim£  facie ;  but  it  may  be  answered  by  a 
plea  showing  an  indorsement  in  fact,  but  accompanied  with  such  circum- 
stances and  conditions  as  to  preclude  the  indorsee  from  enforcing  it 

(o)  See  Lajorent  T.  fTa/l.  ante,  p.  599. 
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against  the  acceptor ;  in  other  words,  to  give  the  acceptor  an  excuse  for 
not  paying  the  amount  to  the  indorsee :  and  the  plea  in  question  ia 
exactly  such  an  one. 

Other  cases  were  cited,  but  they  are  not  in  point ;  we  may  howevei 
observe  that  the  most  recent  of  them,  Wfishboum  v.  Burrows,  1  Exch. 
R.  107 ;  Bennett  v.  Bull;  Mortimer  v.  Getty  4  C.  B.  543,  all  go  to  show 
that  the  replication  De  injuria  is  not  now  narrowed  so  much  as  it  appears 
to  have  been  at  fii'st  after  the  New  Rules.  We  may  also  advert  to  the 
case  of  Herbert  v.  Sayer,  5  Q.  B.  965,  where  the  Court  held  the  replica- 
tion good  to  a  plea  very  much  involving  the  same  point  as  the  present 
case.  .   Judgment  for  plaintiff.(a) 

(a)  Reported  by  Colin  Blackburn,  Esq. 


•608]  •BROMAGE  and  another  v.  VAUGHAN  and  another.   Nov.  8. 

In  an  action  by  indorsee  against  indorser  of  a  bill  of  exchange  payable  at  The  London  Joint 
Stock  Bank  in  London,  notice  of  dishonour  was  proved,  describing  the  bill  as  payable  at 
The  London  and  Westminster  Bank. 

Held  no  ground  of  nonsuit,  the  notice  being  accurate  in  all  other  respects,  and  there  being  no 
proof  that  defendant  had  been  misled. 

Assumpsit  by  indorsees  against  indorsers  of  a  bill  of  exchange, 
accepted  payable  at  the  '^London  Joint  Stock  Bank  in  London."  The 
count  averred  presentment  at  the  ^^  London  Joint  Stock  Bank  in  London," 
nonpayment,  and  notice  to  the  defendants.  Plea  (among  others),  that 
defendants  had  not  due  notice  of  the  nonpayment  of  the  said  bill  of 
exchange,  in  manner  and  form,  &c.     Issue  thereon. 

On  the  trial,  before  Wilde,  G.  J.,  at  the  last  summer  assizes  at  Glou- 
cester, a  letter  was  produced  containing  a  notice  of  dishonour,  which 
described  the  bill  as  payable  at  "  The  London  and  Westminster  Bank  :** 
and  it  appeared  that  there  was  a  bank  of  that  name  in  London,  distinct  4 
from  "  The  London  Joint  Stock  Bank,"  where,  in  fact,  the  bill  was  pay- 
able. On  this  ground  the  notice  was  objected  to :  and  Wilde,  C.  J., 
reserved  leave  to  move  to  enter  a  nonsuit.     Verdict  for  plaintiffs. 

Whateley  now  moved  accordingly, (a)  and  stated  that  he  had  no  direct 
authority  on  the  point,  but  cited  Furze  v.  Sharwood,  2  Q.  B.  888. 

Our.  adv.  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (November 
16th),  delivered  the  judgment  of  the  Court. 

•fJOQl  *This  was  an  action  against  an  indorser  ofa  bill  of  exchange : 
-*  and  the  defendant  has  moved  for  a  fule  nisi  to  enter  a  nonsuit  in 
case  the  notice  of  dishonour  was  insufiScient.  The  notice  described  the 
bill  correctly  as  to  dates  and  amount  and  parties,  but  stated  it  to  be 
made  payable  at  the  London  and  Westminster  Bank,  whereas  it  was 
made  payable  at  the  London  Joint  Stock  Bank. 

If  a  misdescription  is  not  considered  such  aa  would  mislead  the  defend- 
(a)  Before  Lord  Denman,  C.  J.,  Coleridge,  Wiohtman  and  Erle,  Js. 
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ant  in  respect  of  the  bill  intended,  the  notice  is  not  vitiated  thereby: 
Stockman  v.  Parr^  11  M.  &  W.  809.  Upon  that  principle  we  are  of 
opinion  that  the  notice  in  this  case  is  valid,  notwithstanding  the  mistake. 
The  Lord  Chief  Justice  informs  us  that  there  was  no  evidence  that  the 
defendant  had  been  misled :  and  the  rule  is  not  granted. 

Rule  refused. 


KEMPE  V.  GIBBON.    Nov.  3. 

To  a  declaration  in  covenant  for  non-payment  of  money,  defendant  pleaded  that  the  cause  of 
action  did  not  accrue  within  twenty  years.     Replication  that  it  did  accrue  within,  dec. 

Hdd,  under  stat.  3  &  4  W!  4,  c.  42,  ss.  3  5.  that  plaintiff  could  not,  in  support  of  this  iaaue, 
give  evidence  of  an  acknowledgment  by  letter  within  the  twenty  years. 

Covenant  on  a  deed  of  October,  1815,  whereby  a  loan  was  secured  on 
certain  West  India  property,  and  the  defendant  covenanted  therein  to 
pay  principal  and  interest  on  1st  November,  1816 :  breach,  non-payment. 

Plea.  That  the  cause  of  action  did  not  accrue  within  twenty  years. 
Replication,  that  the  cause,  &c.,  did  accrue  within  twenty  yi^ars.  Issue 
thereon. 

*0n  the  trial,  before  Wilde,  C.  J.,  at  the  last  Gloucestershire  r»g-iA 
assizes,  it  appeared  that  the  action  had  not  been  commenced  within 
twenty  years  of  the  occurrence  of  the  breach :  but  the  plaintiff,  to  sup- 
port the  traverse  in  the  replication,  put  in  a  letter  from  the  defendant, 
written  within  the  twenty  years,  which  as  it  was  contended,  contained 
an  acknowledgment  of  the  debt.  On  the  part  of  the  defendant,  it  was 
objected,  first,  that  the  letter  did  not  amount  to  such  an  acknowledgment ; 
but,  secondly,  that  it  could  not  be  put  in  evidence  under  the  traverse, 
and  that,  under  sect.  5  of  stat.  3  &  4  W.  4,  c.  42,  it  ought  to  have  been 
specially  replied.  The  Lord  Chief  Justice  nonsuited  the  plaintiff,  giving 
leave  to  move  to  enter  a  verdict  for  6629Z.,  or  such  other  sum  as  the 
Court  might  think  right. 

Talfourd^  Serjt.,  now  moved  accordingly.  First,  the  letter  contains 
an  acknowledgment.  (The  argument  on  this  point  is  omitted).  Secondly, 
this  answer  may  be  set  up  in  support  of  the  traverse.  Under  stat.  21  Ja.  1, 
c.  16,  s.  3,  it  was  at  one  time  supposed  that  the  effect  of  the  limitation  of 
actions  was  only  to  raise  a  presumption  of  payment,  which  might  therefore 
be  met  by  any  proof  of  non-payment ;  and  on  this  ground  an  acknowledg- 
ment was  considered  to  be  available  as  evidence,  not  of  a  new  contract,  but 
of  the  continuance  of  the  original  debt.  That  doctrine  was  overruled  in 
Tanners.  Smarts  6  B.  &  C.  603 ;  and  it  is  now  clear  law  that,  as  well  under 
stat.  9  G.  4,  c.  14,  s.  1,  as  under  stat.  21  Ja.  1,  c,  16,  s.  3,  an  acknowledg- 
ment, to  be  available  for  this  purpose,  must  amount  to  evidence  of  a  new 
contract.  But  tHese  statutes,  *and  their  interpretation,  do  not  apply  p^g|  ^ 
to  actions  upon  specialties.  At  common  law,  a  period  of  twenty 
jrears  operated,  not  as  a  bar,  but  as  evidence  of  payment ;  it  might  be 
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shown  in  support  of  a  plea  of  payment ;  and  such  proof  might  be  met  by 
evidence  showing  the  improbability  of  payment :  Elliott  v.  Elliott^  1  Moo. 
k  Rob.  44.  Then  does  stat.  3  &  4  W.  4,  c.  42,  alter  this?  If  not,  why 
should  the  acknowledgment,  which  in  that  view  is  only  an  answer  to  the 
prim&  facie  presumption,  be  specially  pleaded  ?  [Lord  Dbnman,  C.  J. 
But,  even  if  you  are  right  so  far,  the  difficulty  arises  on  the  form  of  your 
replication.  Erle,  J.  The  plea  follows  the  third  section :  your  repli- 
cation answers  it  only  by  denying  that  the  action  accrued  so  long  ago  as 
twenty  years.]  If  the  words  "may,  by  way  of  replication,  state,"  in 
sect.  5,  be  equivalent  to  "must,"  &c.,  the  e^ddence  was  certainly  inad- 
missible on  this  issue.  [Erle,  J.  There  is  this  analogy  against  you. 
In  the  case  of  a  simple  contract,  the  new  promise,  to  constitute  an  answer 
to  the  plea  of  the  statute,  must  be  consistent  with  the  original  one,  as  in 
cases  where  questions  have  arisen  after  the  marriage  of  a  female  con- 
tractor. Then  a  parol  promise  can  never  support  a  count  founded  on 
a  specialty.  Hence  arises  a  necessity  for  replying  specially  under  sect. 
5.]  That  objection  assumes  that  a  parol  promise  cannot  operate  as 
negativing  the  presumption  of  nonpayment. 

GoLERiJ)6E,  J.(a)  And  that  is  so,  when  the  time  is  pleaded  in  bar 
•61  '>'!  ^^^®^  ^^^'  ^'  ^^®  statute  creates  a  bar  •to  the  remedy,(6)  which 
,     must  be  met,  if  at  all,  by  a  replication  under  sect.  5. 

WiGHTMAN  and  Erle,  Js.,  concurred.  Rule  refused. 

(a)  Lord  Denham,  C.  J.,  had  left  the  Court  during  the  latter  part  of  the  argument. 
(6)  See  Sandert  v.  Coward,  15  M.  &  W.  48,  57. 


NEWTON  and  another  v.  BELCHER.     Nov.  3. 

SAME  V.  PALMER. 

SAME  V,  LIDDIARD. 

Where  separate  actions  were  brought  by  the  same  plaintiff,  against  several  membera  of  the 
provisional  committee  of  a  railway  company,  for  work  done  for  the  company,  a  Judge's 
order  to  stay  proceedings  in  all  but  one,  made  on  the  plaintiff's  refusal  to  elect  on  which  he 
would  proceed,  was  rescinded  by  the  Court. 

In  the  same  case,  the  action  against  one  defendant  having  been  tried,  and  a  rule  nisi  granted 
for  a  new  trial  on  a  ground  involving  the  amount  to  be  ultimately  recovered  in  it,  the  Court 
refused  to  stay  proceedings  in  an  action  against  another  of  the  defendants  until  the  first  wa? 
determined. 

Keanb  moved  for  a  rule  calling  on  the  defendants  to  show  cause  why 
an  order  made  by  Pollock,  C.  B.,  for  staying  proceedings  in  the  two 
last  mentioned  actions,  should  not  be  amended,  by  making  such  stay  of 
proceedings  conditional  on  the  defendants  Palmer  and  Liddiard  submrt- 
ting  to  be  bound  and  concluded,  in  the  actions  brought  against  them,  by 
such  verdict  as  should  be  found  in  the  action  against  Belcher,  and  under- 
taking, if  the  verdict  should  be  given  in  the  action  against  Belcher  in 
favour  of  the  plaintiffs,  to  the  satisfaction  of  the  judge  before  whom  the 
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same  should  be  tried,  that  no  writ  of  error  should  be  brought  upon  the 
judgment  to  be  entered  upon  the  said  verdict,  nor  any  bill  in  equity  filed 
to  be  relieved  from  such  verdict :  or,  why  the  said  order  should  not  be 
rescinded. 

*It  was  stated,  in  the  affidavit  on  which  the  order  was  made,  r«^io 
that  all  these  actions  were  brought  against  members  of  a  provi-  ^ 
sional  committee  for  the  recovery  of  the  same  sum  of  4288Z.  6a.  4(i., 
being  the  amount  claimed  by  the  plaintiffs  as  their  demand  against  the 
Oxford  and  Salisbury  Railway  Company  for  services,  in  respect  of  which 
another  action,  Newton  and  Another  v.  Harrison^  had  also  been  brought. 
That  these  were  actions  in  respect  of  a  demand  to  which  the  several 
defendants  were  jointly  liable,  if  at  all ;  that  the  supposed  contracts,  on 
which  the  said  actions  were  respectively  brought,  and  which  were  the 
same  identical  contracts  in  each  and  all  of  the  said  actions,  were  one 
contract  with  which  it  was  sought  to  charge  the  several  defendants  as 
respectfully  being,  or  supposed  to  be,  members  of  the  railway  company 
in  question ;  and  that  they  were  jointly  liable,  if  at  all,  one  with  another, 
upon  such  supposed  contracts,  which  were  joint  and  not  several  contracts. 
On  the  application  for  the  order  being  opposed,  the  Lord  Chief  Baron 
said  that,  as  there  was  no  denial  of  the  identity  of  the  causes  of  action, 
be  should  make  the  order,  unless  the  plaintiffs  would  elect  in  which  of  the 
three  actions  they  would  proceed.  This  was  refused  on  their  part :  and 
the  order  was  made  accordingly. 

A  rule  nisi  was  granted  \{a)  and,  on  a  subsequent  day  of  the  term 
(November,  16th),  ^ 

Mn  Chamber B  and  Bramwell  showed  cause.  Q-ile9  v.  Toothy  3  Com. 
B.  665,  recently  decided  in  the  Common  Pleas,  is  in  *favour  of  rma-kA 
the  application  to  rescind :  but  the  defendants  here  show  sufficient 
*cause  for  adopting  a  different  practice.  For  the  Court  of  Common  Pleas, 
in  the  case  referred  to,  held  that  the  jurisdiction  to  make  such  an  order 
as  the  present  was  undisputed ;  but  that  it  was  only  to  be  exercised 
where  the  proceedings  of  the  plaintiff  were  vexatious ;  which,  in  their 
opmion,  was  not  shown  in  the  instance  before  them.  On  the  other  hand, 
in  Came  v.  Legh,  6  B.  A;  C.  124,  this  Court  stayed  proceedings  in  a  set 
of  separate  actions  similar  to  the  present,  the  defendant  in  one  of  them 
having  paid  the  debt  and  costs :  and  also  in  Everett  v.  YouelUj  3  B.  & 
Ad.  349,  where  a  new  action  was  brought  for  the  same  cause  after  the 
discharge  of  a  jury  by  consent ;  and,  in  MUes  v.  The  Inhabitants  of 
Bristol,  3  B.  &  Ad.  945,  compelled  a  plaintiff,  who  had  commenced  a 
second  action  for  the  same  cause  in  the  Exchequer,  to  elect  in  which  he 
would  proceed.  The  case  of  actions  on  policies  of  insurance  against 
underwriters  is  not  in  point :  there,  the  liability  is  several,  and  actions 
against  each  are  therefore  distinct.     [Coleridge,  J.     In  the  present 

(a)  SoBB  ▼.  Jacques  8  M.  di  W.  135,  and  Anderaon  v.  Towgood,  I  Q.  B.  245,  were  referred 
to  in  moYing 
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case,  though  the  liability  be  joint,  yet  it  must  be  made  out  by  separate 
evidence  against  each.  There  is  no  ground  for  alleging  that  the  pro- 
ceeding is  vexatious.]  That  is  not  strictly  necessary.  The  ordinary 
case  of  requiring  security  for  costs  is  a  similar  case  of  jurisdiction.  But 
in  point  of  fact,  though  the  action  be  not  vexatious,  the  result  is  so. 
King  V.  Eoare^  18  M.  &  W.  494,  establishes  that,  if  one  of  several  joint 
contractors  is  sued,  and  judgment  obtained  against  him,  another  con- 
tractor being  sued,  may  plead  in  bar  the  former  judgment.    Consequently 
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two  of  these  actions  must  be  liable  to  be  ^defeated  by  the  success 


of  the  other ;  and  the  Chief  Baron's  order  was  only  with  a  view 
to  obtain  the  same  result  more  summarily,  by  staying  the  proceedings  in 
two  of  them  until  the  other  is  determined.  There  can  be  no  substantial 
reason  against  interfering  at  this  stage  as  well  as  a  subsequent  one :  and 
the  protection  thus  sought  for  is  rendered  necessary  for  co-contractors, 
by  the  diflSculty  which  stat.  3  &  4  W.  4,  c.  42,  s.  8,  imposes  upon 
pleading  in  abatement,  by  enacting  that  no  such  plea  for  the  non-joinder 
of  any  person  as  a  co-defendant  shall  be  allowed  unless  it  be  stated  in 
such  plea  that  the  defendant  is  resident  within  the  jurisdiction  of  the 
Court,  and  such  statement  be  verified  by  the  affidavit  thereby  required. 

Keane,  contr^i,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  We  do  not  think  it  necessary  to  hear  the  ar- 
gument in  answer,  especially  as  the  point  has  been  decided  by  the  Court 
of  Common  Pleas,  and  in  perfect  conformity  with  our  opinion.  Three 
parties  are  sued  in  separate  actions.  Each  of  the  defendants  urges  that 
the  claim,  if  any,  is  joint  against  all  the  three :  and  therefore  he  prays 
that  proceedings  may  be  stayed  in  two  actions  until  the  event  of  the 
remaining  one.  But,  although  this  may  be,  in  one  sense,  a  case  of  joint 
liability,  an  action  against  parties  liable  only  as  provisional  committee- 
men is  not  like  one  against  parties  jointly  liable  on  a  bond  or  covenant. 
The  case,  as  against  each,  is  to  be  made  out  by  different  evidence :  the 
proof  of  the  liability  of  each  arises  out  of  his  own  conduct  or  admis- 
sions. Therefore  injustice  might  be  done  to  a  plaintiff,  if  he  were  not 
permitted  to  proceed  at  the  same  time  in  actions  of  which  the  cause  may 
be  the  same  but  in  which  the  evidence  is  different. 
•6161  *CoLERlDGE,  J.  The  plaintiffs  are  exercising  an  unquestion- 
able legal  right  in  suing  these  parties  separately  ;  and  they,  on 
the  other  hand,  if  their  liability  be  joint,  may  plead  in  abatement.  Nor 
is  it  denied  that  the  Courts  have  jurisdiction  to  interfere  in  a  more  sum- 
mary way,  and  would  do  so  if  the  proceeding  appeared  to  be  vexations* 
But  it  is  admitted  not  to  be  so  as  regards  the  conduct  of  the  present 
plaintiff*;  and  I  cannot  see  that  it  is  so  in  its  effects  on  the  defendants. 
I  should  rather  conclude  that  any  such  restriction  as  is  here  sought 
would  be  oppressive  to  plaintiffs.  In  cases  like  the  present  they  have  tc^ 
make  out  the  liabilities  severally  :  and,  by  the  delays  which  may  be  in- 
terposed in  their  suit  against  some  of  the  members  of  a  provisional 
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committee,  they  run  the  risk  of  being  altogether  defeated  in  consequence 
of  having  selected  one  against  whom  the  evidence  fails. 

WiGHTMAK,  J.  The  effect  of  this  order  would  be,  that  each  defend- 
ant would  retain  the  benefit  of  his  own  separate  defence,  without  giving 
the  plaintiffs  the  benefit  of  their  separate  action. 

Erlk,  J.,  concurred.  Rule  ab8olute.(a) 

(a)  Newton  v.  Liddlard.    [^Mdy  26,  1847.] 

The  cause  of  Nevton  v.  Belcher  was  afterwards  tried  at  nisi  prius,  at  the  Westminster  sittings 
after  Hilary  term  1847,  before  Erle^  J. :  IQOOl.  was  paid  into  Court,  and  the  payment  pleaded 
pais  darrein  continuance.  A  verdict  passed  for  the  plaintiff  for  8771.^  under  the  direction  of  the 
learned  Judge.  In  the  following  term  a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground 
of  misdirection.    Pending  this  rule,  the  plaintiff  gave  notice  of  action  in  Nevoton  v.  Liddiard. 

*Sir  F.  Tketiger  now  moved  for  a  rule  to  show  cause  why  the  proceedings  in  this 
action  should  not  be  stayed  until  the  determination  of  Newton  v.  Bdcher  (supra)  ;  and  r*617 
he  referred  to  Came  v.  Leghy  6  B.  &  C.  124,  where,  separate  actions  having  been 
brooght  for  a  joint  debt  against  several  persons,  and  the  defendant  in  one  action  having  paid 
the  debt  and  costs  in  that  action,  the  Court  stayed  proceedings  in  the  others.  He  referred  also 
to  Rendtl  v.  MalletoHy  16  M.  &  W.  828,  where,  in  k  similar  case,  the  defendapt  in  one  action 
having  paid  into  Court  ^00^,  Alderson,  B.,  permitted  the  defendant  in  another  to  enter  on  the 
record  a  plea  of  payment  into  Court  to  that  amount  without  actually  paying  it  in. 

Lord  Denman,  C.  J.  This  is  the  same  application,  in  other  terms,  with  that  which  was 
made,  and  ultimately  rejected  by  the  Court,  in  Newton  v.  Belcher.  Perhaps  you  may  shape 
yoor  rule  in  some  other  way. 

Patteson,  J.,  concurred. 

CoLEEiDOB,  J.  If  the  plaintiff  is  right  in  his  claim,  he  has  no  security  for  recovering  the 
amount  of  it.  He  may  ultimately  recover  more  than  Felcher  is  able  to  pay.  In  Rendel  v.  Mai- 
Utom  no  question  about  the  amount  seems  to  have  been  raised. 

££L£,  J.,  concurred.  Rule  refused. 

Both  the  above  cases  are  reported  by  H.  Merivale,  Eaq. 
See  Henry  v.  Na$k,  1  Ezch.  R.  826. 


BARNETT  v.  COX  and  another.     Nov.  8. 

The  time  limited  for  bringing  actions  against  justices  of  a  Metropolitan  police  district  in  respect 
of  a  conviction  under  stat.  2  &  3  Vict.  c.  47,  s.  18,  made  in  exercise  of  the  jurisdiction  given 
them  by  stat.  3  &.  4  Vict.  c.  84,  s.  6,  is  three  calendar  months,  the  period  prescribed  by  stat. 
2  &.  3  Vict.  C..71,  s.  53,  and  not  six  calendar  months,  the  period  given  by  stat.  10  6.  4,  c. 
44,  s.  41. 

The  Metropolitan  Police  Acts  above  mentioned  are  not  local  and  personal  within  the  meaning 
of  stat.  5  &  6  Vict.  c.  97,  s.  5 ;  and  therefore  the  times  limited  by  the  statutes  respectively 
Ibr  the  bringing  of  actions  are  not  altered  by  that  clause. 

Trespass  for  an  assault  and  false  imprisonment.     Plea,  Not  Guilty, 
by  statute. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  •Middlesex  r*gi8 
sittings  after  last  Trinity  term,  it  appeared  that  the  defendants 
were  magistrates  of  the  eounty  of  Middlesex,  appointed  to  act  for  the 
Uxbridge  Police  Court  division,  under  stat.  3  &  4  Vict.  c.  84,(a)  which 
recites  stats.  2  &  3  Vict.  c.  47,(6)  and  2  &  3  Vict.  c.  71,((?)  and  enacts 

{a)  **  For  better  defining  the  powers  of  justices  within  the  Metropolitan  Police  district."    See 
10  G.  4,  c.  44. 
(6)  *•  For  further  improving  the  police  in  and  near  the  Metropolis."    See  sect.  2. 
(c)  '*  For  regulating  the  police  Courts  in  the  Metropolis." 


618  Barnett  ».  Cox.   M.  T.  1846. 

(by  sect.  2)  "that  it  shall  be  lawful  for  her  Majesty"  "from  time  to 
time  to  constitute  within  the  Metropolitan  Police  district  so  many  police 
court  divisions  as  to  Her  Majesty  shall  seem  fit/'  to  define  their  extent^ 
to  alter  their  number  and  extent  from  time  to  time,  and  "  to  assign  a 
division  to  each  of  the  police  courts  already  established,  and  to  establish 
a  police  court  for  each  of  the  other  divisions :"  and  that  the  plaintiff  had 
been  summarily  convicted  by  the  defendants,  under  sect.  18  of  stat.  2  k 
3  Vict.  c.  47,  of  having  incited  one  Cook  to  resist  a  police  officer  in  the 
execution  of  his  duty.  The  conviction  imposed  a  penalty,  and  (under 
sect.  77  of  this  statute)  commitment  for  fourteen  days  in  default  of  pay- 
ment ;  and  the  plaintiff,  not  paying,  was  committed ;  which  was  the 
imprisonment  now  complained  of.  The  fact  was  shown  to  have  occurred 
within  six  but  not  within  three  calendar  months  before  the  action  was 
brought :  and  on  this  ground  the  Lord  Chief  Justice  directed  a  nonsuit, 
it  being  enacted,  by  sect.  53  of  stat.  2  &  3  Vict.  c.  71,  "  That  no  action, 
suit,  or  information,  or  any  other  proceeding  of  what  nature  soever,  shall 
be  brought,  commenced,  or  prosecuted  against  any  person  for  anything 
done  or  omitted  to  be  done  in  pursuance  of  this  act,  or  in  the  execution 
♦6191  ^^  *^^®  powers  or  authorities  under  this  act,  unless  twenty  days* 
previous  notice"  &c.,  shall  be  given,  &c.,  "nor  unless  such  action," 
&c.,  "  shall  be  brought  or  commenced  within  three  calendar  months  next 
after  the  act  committed:"  and  by. sect.  6  of  stat.  3  &  4  Vict.  c.  84, 
"That  any  two  justices  of  the  peace  having  jurisdiction  within  the 
Metropolitan  Police  District  shall  have,  while  sitting  together  publicly 
in  the  Court,"  &c.,  "  used,"  &c.,  "  in  any  part  of  the  said  district  within 
the  limits  of  their  commission,  except  in  the  divisions  to  be  assigned  to 
the  police  courts  already  established,"  "all  the  powers,  privileges,  and 
duties  which  any  one  magistrate  of  the  said  police  courts  has  while  sitting 
in  one  of  the  said  courts  by  the  two  recited  acts"  "or  either  of  them." 

Bramwell  novT moved  for  a  new  trial.  The  action  was  in  time.  By  the 
Metropolitan  Police  act  10  G.  4,  c.  44,  s.  41,  "  all  actions  and  prosecu- 
tions to  be  commenced  agninst  any  person  for  anything  done  in  pursu- 
ance of  this  act  shall  be  laid  and  tri(?d  in  the  county  where  the  fact  was 
committed,  and  shall  be  commenced  within  six  calendar  months  after 
the  fact  committed,  and  not  otherwise."  Stat.  2  &  3  Vict.  c.  47,  s.  79, 
incorporates  that  act  with  stat.  10  G.  4,  c.  44,  and  enacts  "that  all  the 
provisions  of  the  said  act,  except  so  far  as  is  herein  otherwise  provided, 
shall  extend  to  this  act,  and  to  all  things  done  in  execution  of  this 
act."  By  stat.  2  &  3  Vict.  c.  71,  s.  53  (the  clause  relied  on  for  the 
defendants),  no  action,  &c.,  is  to  be  brought,  commenced,  or  prosecuted 
"  for  anything  done  or  omitted  to  be  done  in  pursuance  of  this  act,  or 
in  the  execution  of  the  powers  and  authorities  under  this  act,"  unless 
•fi201  *^r^^g^^  &c.,  within  three  calendar  months  next  after  the  fact 
-*  committed ;  and,  by  sect.  56,  this  act,  and  the  two  before  mentioned, 
are  to  "be  construed  together  as  one  act."     Nothing  in  the  two  former 
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Htattttes  is  expressly  repealed :  there  is  an  implied  repeal  of  provisionF 
which  might  affect  transactions  expressly  regulated  by  the  present  act, 
and  are  inconsistent  with  it,  (a)  but  nothing  further.  In  Hazeldine  v. 
Qrove^  8  Q.  B.  997,  which  may  appear  to  be  an  authority  for  the  defend- 
ants, The  Court  (as  Maule,  J.,  stated  the  case  in  Elliot  v.  Alleriy  1  Com. 

B.  18,  37,)  decided  only  that  a  police  magistrate  acting  under  stat.  2  k 
3  Vict.  c.  71,  was  within  the  provisions  of  sect.  53,  though  exercising 
only  the  common  functions  of  a  justice  of  peace,  and  not  such  as  were 
peculiar  to  a  police  magistrate :  and  the  reason  given  by  Lord  Denman, 

C.  J.,  was  that,  where,  by  appointment  under  a  statute,  the  same  person 
acquired  the  powers  of  a  police  justice  and  of  an  ordinary  magistrate,  it 
was  inconvenient  to  attempt  a  distinction  between  the  two  authorities  for 
the  purpose  of  excluding  or  admitting  a  statutory  protection.  Here  the 
defendants  were  exercising  an  authority,  under  stat.  2  &  3  Vict.  c.  47, 
sects.  18  and  77,  which  they  would  not  have  had  under  stat.  2  &  3  Vict, 
c.  71 ;  therefore  the  peculiar  limiting  clause  of  that  act  does  not  apply, 
and  reference  must  be  had  to  the  unrepealed  protecting  clause,  stat.  10 
G.  4,  c.  44,  s.  41,  which  by  the  operation  of  stat.  3  &  4  Vict.  c.  84,  s.  6, 
extends  to  the  magistrates  whose  powers  are  defined  by  that  act. 

But,  further,  it  is  a  question  whether  the  three  months'  *limi-  r»g9'i 
tation  be  not  abolished  by  stat.  6  &  6  Vict.  c.  97,  s.  6,  which,  after 
reciting  that  ''  divers  acts  commonly  called  public  local  and  personal  or 
local  and  personal  acts,  and  divers  other  acts  of  a  local  and  personal  na- 
ture, contain  clauses  limiting  the  time  within  which  actions  may  be  brought 
for  anything  done  in  pursuance  of  the  said  acts  respectively,"  enacts  that 
the  period  within  which  any  action  may  be  brought  ''  for  anything  done 
under  the  authority  or  in  pursuance  of  any  such  act  or  acts  shall  be  two 
years,"  and  repeals  every  enactment  by  which  any  other  period  of  limitation 
is  appointed.  The  Police  acts  now  in  question  are  framed  for  the  exigencies 
of  a  particular  district,  containing,  it  is  true,  two  or  three  millions  of 
people ;  but,  if  that  consideration  had  weight,  it  would  be  difficult  to  say 
where  the  line  between  general  and  local  acts  should  be  drawn.  The 
jurisdiction  under  stat.  3  &  4.  Vict.  c.  84,  s.  6,  may  be  a  very  circum- 
scribed one.  By  stat.  10  G.  4,  c.  44,  s.  44,  it  is  expressly  declared 
'Uhat  this  act  shall  be  deemed  and  taken  to  be  a  public  act;"  which 
shows  that  the  legislature  did  not  regard  such  acts  as  public  indepen- 
dently of  positive  enactment.  The  Building  act  of  14  6.  3,  c.  78  (at  least 
in  part),  and  the  Sandwich  Court  of  Requests  act,  1  stat.  47  6.  3,  c. 
XXXV.  (local  and  personal,  public),  have  been  held  to  come  within  the 
description  ^*  acts  of  a  local  and  personal  nature"  in  sects.  3  and  5  of 
stat.  6  &  6.  Vict.  c.  97 ;  Richards  v.  Eaato,  16  M.  &  W.  244 ;  Cock  v. 
Genty  12  M.  &  W.  234.  Our.  adv.  vuU. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (November 
16th),  delivered  the  judgment  of  the  Court. 

(a)  See  the  argument  for  the  plaintiff  in  Hatddine  v.  Grovtt  3  Q.  B.  997,  1003. 
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•6221  *ThiB  was  an  action  against  two  magistrates  of  the  county  of 
-*  Middlesex  for  a  committal  upon  a  conviction  under  stat.  2  A;  3 
Vict.  c.  47,  8. 18.  The  plaintiff  was  nonsuited  at  the  trial  because  the 
action  was  not  commenced  within  three  months  after  the  cause  of  action 
arose  :  and  he  has  moved  for  a  rule  nisi  for  a  new  trial  on  the  ground 
that  the  nonsuit  was  wrong.  It  is  decided  that,  if  the  plaintiff  had  been 
committed  by  a  police  magistrate  appointed  under  stat.  2  &  3  Vict.  c. 
71,  his  right  of  action  would  be  barred  at  the  end  of  three  months ; 
Eazeldine  v.  Grrove,  3  Q.  B.  997.  The  defendants  were  not  so  appointed, 
but  were  two  magistrates  acting  under  stat.  3  &  4  Vict.  c.  84,  s.  6,  by 
which  it  is  enacted  that  two  magistrates  of  the  county  acting  in  certain 
parts  of  the  Metropolitan  police  district,  for  which  no  police  magistrate 
has  been  appointed,  shall  have  all  the  powers,  privileges  and  duties  of 
police  magistrates  acting  under  stat.  2  &  3  Yict.  c.  47,  and  c.  71.  The 
defendants,  therefore,  having  all  the  privileges  of  a  police  magistrate 
by  virtue  of  the  last  mentioned  statute,  have  the  privilege  of  the  limita- 
tion of  three  months  to  bar  actions  against  them  which  a  police  magis* 
trate  would  have  had. 

It  is  contended,  secondly,  that  the  statutes  above  mentioned  relating 
to  the  metropolitan  police  are  either  "  commonly  called  public  local  and 
personal,"  or  are  "  of  a  local  and  personal  nature,"  within  stat.  5  4  6 
Vict.  c.  97,  and  so  repealed  as  to  the  limitation  of  three  months.  But 
we  are  of  opinion  that  the  statutes  in  question  are  not  within  stat.  5  &  6 
Vict.  c.  97.  They  are  classed  with  the  public  and  general  acts,  and  not 
•6231  *^^^^  ^^^  public,  local  and  personal,  according  to  the  division 
directed  by  the  houses  of  parliament,  as  mentioned  in  Richards 
V.  Ea%to^  16  M.  &  W.  251,  and  they  are  not  in  our  judgment  of  a  local 
and  personal  nature  within  the  meaning  of  stat.  5  &  6  Vict.  c.  97, 
considering  the  public  importance  of  the  rights  that  they  maintain,  and 
the  generality  of  their  application  to  all  the  Queen's  subjects  within  the 
Metropolitan  police  district. 

Therefore  there  will  be  no  rule.  Rule  refused. 


EWER  V.  JONES.     Nov.  7. 

To  a  declaration  in  trespass  quare  clausum  fregit,  defendant  pleaded  that  the  locos  in  quo  vas 
the  soil  and  freehold  of  T. ;  and  justified  as  servant,  and  by  command  of  T.  Replicatiao, 
traversing  the  command. 

T.  was  a  minor  and  ward  in  Chancery  and  defendant  the  receiver  and  general  agent  for  the 
estate. 

Heldt  that  from  this  the  jury  might  infer  a  general  authority  to  do  the  act,  and  if  they  so  infer- 
red, ought  to  find  for  the  defendant.  And  that,  upon  this  issue,  the  plaintiff  was  not  entitled 
to  show  that  he  held  under  a  lease,  and  to  insist  that  the  act  was  therefore  such  as  an  infint 
could  not  authorise.  i 

Trespass  quare  clausum  fregit.     Plea  (fourth) :  that  the  locus  in  quo 
was  the  soil  and  freehold  of  Louisa  Pennant ;  and  justification  by  de- 
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fendant  as  her  servant,  and  by  her  command,  &c.   Replication,  traversing 
the  command.     Issue  thereon. 

There  were  also  other  issues  of  fact. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Flintshire 
assizes,  it  appeared  that  the  locus  in  quo  was  a  yard  appurtenant  to  a 
house  held  by  plaintiff  under  an  unexpired  lease  granted  by  a  former 
reversioner ;  and  that  the  present  owner  of  the  reversion  was  Louisa 
Pennant,  a  minor,  and  ward  in  Chancery.  The  defendant  was  the 
receiver,  and  the  general  agent  of  '''Louisa  Pennant.  The  Lord  rmaoA 
Chief  Justice  left  to  the  jury  to  say  whether  they  were  satisfied 
that  the  act  was  authorised  by  Louisa  Pennant :  adding  that,  if  they 
thoaght  the  act  fairly  within  the  scope  of  the  defendant's  authority  as 
general  agent,  the  justification  was  made  out.  The  jury  answered,  that 
they  found  the  defendant  to  be  an  accredited  agent  and  to  have  had  a 
general  authority  extending  to  such  an  act.  Verdict  for  defendant  on 
this  issue. 

Totonsend  now  moved  for  a  new  trial  on  the  ground  of  misdirection. (a) 
In  Chambers  v.  Donaldsotiy  11  East,  65,  it  was  decided  that  the  command 
may  be  traversed,  which  had  been  denied.  But  there  ought  to  be  evi- 
dence of  express  command  by  a  party  capable  of  giving  the  authority ; 
Dokree  v.  Napier^  2  New  Ca.  781,  798.  Now  a  ward  in  Chancery  can 
exercise  no  such  power :  it  must  be  exercised  by  the  guardian.  [Lord 
Dbnman,  C.  J.  The  guardian's  authority  would  support  the  plea.] 
From  Lard  Kilmurry  v.  Dr,  Ghrey^{h)  it  would  seem  that  a  minor  has 
no  power  to  give  such  authority.  He  cannot  be  made  a  disseisor  either 
by  prior  command  or  subsequent  assent :  ^'  Neither  an  infant  nor  feme 
covert,  can  be  guilty  of  a  forcible  entry  or  disseisin,  by  barely  com- 
manding one,  or  by  assenting  to  one  to  their  use,  because  every  such 
command  or  assent  by  persons  under  these  incapacities  is  void ;"  4  Bac. 
Abr.  353  (7th  ed.)  tit.  Infancy  and  Age  (H).  The  books  there  cited 
•show  that  the  authority  here  was  not  merely  voidable.  [Wight-  r»r»o^ 
MAN,  J.  Was  this  against  the  interest  of  the  infant  ?]  The  plain- 
tiff so  contended :  but,  even  if  such  an  act  were  for  the  infant's  benefit, 
she  could  not  command  it.  [Erle,  J.  Cannot  an  infant  authorise  an 
agent  to  turn  out  a  wrongdoer  ?  Lord  Denman,  C.  J.  Must  not  that  be 
a  natural  consequence  of  a  general  authority  7]  The  plea  of  liberum 
tenementum  admits  a  possession  in  the  plaintiff.  [Erle,  J.  The  authori- 
ties do  not  clearly  show  that.  I  take  it  to  be  an  assertion  of  such  a 
right  as  would  authorise  the  defendant's  act :  I  do  not  know  how  else  to 
make  it  intelligible.]  It  certainly  does  assert  the  right  of  possession  to 
be  in  the  defendant ;  but  not  the  actual  possession.     That  being  so,  the 

(tf)  He  also  moved  on  the  ground  that  the  verdict  was,  in  other  respects,  against  evidence . 
the  argament  on  this  ground  is  omitted. 

(A)  Cited  in  Evdjm  v.  Evelyn,  2  P.  Wms.  671 ;  S.  C.  but  not  on  this  point,  2  Salk.  538.  8e« 
)  Atk.  713,  and  1  Ves.  Sen.  305  (in  Hearle  v.  Greenbank);  Chambers  on  Infants,  p.  409. 
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act  here  done  is  a  disBeisin.  [Wightman,  J.  The  seiBin  is  in  Lomsi 
Tennant,  according  to  the  plea.]  Not  the  immediate  possession ;  Lh 
V.  Wright,  10  A.  &  E.  763,  781. 

Lord  Denman,  G.  J.  If  there  was  no  right  to  do  the  act,  the 
pleadings  are  here  unfortunately  framed.  Nothing  is  in  question  but  the 
command. 

CoLERiDQE,  J.  The  fact  0\at  the  freehold  is  in  Louisa  Pennant  is 
admitted  by  the  replication :  s\«  far,  therefore,  it  is  unimportant  that  she 
is  a  minor  and  a  ward  in  Chaucery.  We  cannot,  then,  take  her  situa- 
tion to  be  inconsistent  with  the  authority :  nothing  appears  to  show  that 
the  act  was  such  as  she  could  not  command  on  her  own  land. 
*co£»T  •WiOHTMAN,  J.  To  show  that,  the  lease  should  have  been 
replied. 

Erle,  J.,  concurred.  *  Rule  refused. 


The  QUEEN  v.  The  Inhabitants  of  WATFORD.     Nov.  11. 

Under  s  stBtement,  as  ground  of  objection  to  an  order  of  removal,  that  the  pauper  does  not 
appear  by  the  ezaroinaiions  to  have  been  *'  actually  chargeable  to  your  said  parish"  when 
the  order  was  made,  the  appellants  cannot  object  that  the  pauper  does  not  appear  by  the 
examinations  to  have  been  resident  in  the  removing  parish  at  the  time. 

Birth  confers  a  settlement  without  a  residence  of  forty  days. 

Where  an  order  of  removal  described  the  pauper  as  a  widow,  and  the  examination  mentioned 
the  name  of  her  deceased  husband,  but  did  noA  show  whether  he  had  any  settlement,  nor 
that  any  inquiry  had  been  made  on  the  subject :  Held,  that  ahe  might  be  removed  to  the 
place  of  her  birth  settlement. 

An  order  cf  removal  stated  that  it  was  made  on  the  complaint  of  the  overseers  of  the  removing 
parish,  not  mentioning  the  churchwardens.    Held  sufficient. 

On  appeal  against  an  order  of  two  justices,  removing  Maria  Lewis, 
widow,  from  the  parish  of  St.  John  at  Hackney,  in  Middlesex,  to  the 
parish  of  Watford,  in  Hertfordshire,  the  sessions  confirmed  the  order, 
subject  to  a  case,  which  was  stated  substantially  as  follows. 

The  order  of  removal  was  in  these  terms. 

'^tlfwh?*'  [^^  ^^^  overseers  of  the  poor  of  the  parish  of  St.  John,"  &c 
'^  Whereas  complaint  hath  been  made  to  us  whose  names,"  &c.,  ^^  being 
two,"  &c.,  "by  the  overseers  of  the  poor  of  the  parish  of  St.  John  at 
Hackney,  that  Maria  Lewis,  widow,  has  come  to  inhabit  in  the  said 
parish  of  St.  John  at  Hackney,  not  having  gained  any  legal  settlement 
there,  and  now  has  actually  become  chargeable  thereto,"  &c :  The  order 
then  directed  her  removal  to  Watford. 

The  examinations  were  as  follows.  "Middlesex,"  &c.,  "The  several 
examinations  of  Maria  Lewis,"  of,  &c.,  "the  widow  of  James  Lewis, 
deceased ;  and  of,"  &c«  (other  deponents).  "  The  said  Maria  Lewis  on  her 
*B271  "^^'^^^  saith  that  she  does  not  know  the  place  of  legal  settlement 
of  her  said  late  husband,  James  Lewis,  deceased.  That  she,  this 
deponent,  never  was  bound  an  apprentice,  or  hired  yearly  servant,  or 
done  any  act  to  gain  a  settlement  in  her  own  right.     That  she  is  now 
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actually  become  chargeable  to,  and  been  relieved  by,  the  parish  of  St. 
John  at  Hackney,  in  the  county  of  Middlesex,  for  several  weeks  last 
past,  with  money  and  bread,  and  with  one  shilling  on  the  day  of  the  date 
of  this  her  examination/'  The  examination  of  William  Batler,  of,  &C.9 
stated  that  Maria  Lewis  was  born  in  the  parish  of  Watford,  sixty-four 
years  back.  Joseph  Dossett,  relieving  officer  of  the  Hackney  Union  in 
Middlesex,  deposed :  '^  That  the  said  Maria  Lewis  is  chargeable  to,  and 
has  been  relieved  by,  the  parish  of  St.  John  at  Hackney,  in  the  county 
of  Middlesex,  with  bread  and  money  for  several  weeks  last  past,  and 
with  one  shilling  on  this  11th  day  of  December,  1844.'' 

The  first  ground  of  appeal  was :  ^'  That  the  examinations  on  which 
the  said  order  of  removal  was  made  are  bad,  defective  and  insufficient  on 
the  face  thereof  respectively,  and  fail  and  omit  to  show,  by  sufficient 
statements  of  facts  and  by  proper  and  legal  evidence  of  such  facts,  that 
the  said  Maria  Lewis  was,  at  the  time  that  the  said  order  was  made, 
actually  chargeable  to  your  said  parish  of  St.  John  at  Hackney." 

The  second  objection  was:  *^That  the  said  examinations  are  also 
wholly  insufficient  to  warrant  and  support  the  said  order,  inasmuch  as  they 
fail  and  omit  to  show  that  the  said  Maria  Lewis  ever  inhabited  in  our 
said  parish  of  Watford  for  the  space  of  forty  days  at  the  least,  so  as  to 
gain  a  legal  settlement  there." 

The  third  objection,  likewise  to  the  sufficiency  of  the  •examina-  r#goQ 
tions  to  support  the  order,  was,  that  they  contained  no  evidence 
tending  to  show  that  James  Lewis  was,  or  ever  had  been  settled  in 
Watford. 

The  fourth  objection,  likewise  to  the  sufficiency  of  examinations,  was, 
that  they  failed  to  show  that  the  place  of  James  Lewis's  last  legal  settle- 
ment was  unknown  and  could  not  be  ascertained. 

When  the  appeal  came  on  to  be  heard,  the  appellants  relied  on  all 
these  objections:  but  the  sessions  overruled  them,  held  the  examinations 
sufficient,  and  confirmed  the  order  of  removal,  subject  to  the  decision  of 
this  Court. 

The  appellants  also  insisted  that  the  order  of  removal  was  bad  for  not 
showing  on  its  face  that  it  was  made  on  a  sufficient  complaint  by  parish 
officers  having  authority  to  complain  in  such  behalf.  The  sessions 
overruled  this  objection  also,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench. 

If  this  Court  should  be  of  opinion  that  any  of  the  objections  ought  to 
have  been  allowed,  the  order  of  removal  and  order  of  sessions  were  to  be 
quashed ;  otherwise  to  stand  affirmed. 

Prendergast  in  support  of  the  order  of  sessions.  First,  chargeability, 
down  to  the  time  of  complaint,  appears  beyond  doubt  from  the  state- 
ments of  the  pauper  and  the  relieving  officer.  [Pashley,  The  objection 
is  that  the  pauper  is  not  shown  to  have  been  resident  in  St.  John,  Hack- 
ney, when  relieved.]     Her  examination  shows  it.     And  this  point  is  not 
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stated  in  the  grounds  of  appeal ;  nor  was  it  reserved  by  the  sessions. 
Examinations  must  be  construed  according  to  a  ^^fair  and  reasonable 
intendment;*'  Regina  v.  Rotherham^  8  Q.  B.  776,  784,  788.  As 
maoq-]  *^o   ^^^  husband's  settlement,  Maria  Lewis's  examination  war. 

ranted  the  assumption  that  it  was  unknown,  according  to  the 
doctrine  laid  down  by  this  Court  in  Regina  v.  Birmingham^  8  Q.  B. 
410.  The  observations  in  1  Nol.  P.  L.  293  (4th  ed.)  likewise  agree 
with  this  view. 

The  objection  to  the  birth  settlement  depends  on  a  construction  of  stat. 
13  &  14  C.  2,  c.  12,  s.  1,  never  yet  recognized.  That  clause  gives 
power  to  remove  a  pauper  or  paupers  "  to  such  parish  where  he  or  they 
were  last  legally  settled,  either  as  a  native,  householder,  sojourner,  ap- 
prentice or  servant,  for  the  space  of  forty  days  at  the  least,  unless  he 
or  they  give  sufficient  security,"  &c. :  and  it  must  be  contended  on  the 
other  side  that  the. words  "for  the  space  of  forty  days  at  the  least" 
apply  to  the  word  "  native"  as  well  to  those  more  immediately  proceeding, 
so  that  the  party  must  not  only  be  a  native,  but  have  been  so  for  forty 
days.  But  settlement  by  birth  has  always  been  held  to  depend  upon 
the  fact  of  birth  only.  By  stats.  12  Ric.  2,  c.  7,  and  1  Ja.  1,  c.  7, 
(observed  upon  in  1  Nol.  P.  L.  268,  270),  beggars  were  to  be  sent  to  the 
places  in  which  they  were  born.  Then  came  stat.  13  &  14  Car.  2,  c. 
12,  which,  according  to  the  natural  construction  of  sect.  1,  makes  the 
same  provision  as  to  the  removal  of  paupers.  The  Resolutions  of  the 
Judges  in  1633,  Dalt.  Just.  289,(a)  state  the  law  nearly  as  the  statute 
gives  it ;  "  Every  one  who  is  settled  as  a  native,  an  householder,  so- 
journer, an  apprentice,  or  a  servant  retained  for  one  month,  at  the  least, 
without  a  just  complaint,"  &c.  shall  be  held  to  be  settled.  [Coleridge, 
*6^0"l   '^'     ^^**  differs  from  the  *statute  by  the  introduction  of  the 

word  "  retained."  According  to  your  construction,  the  resolu- 
tion makes  the  term  of  a  month  necessary  in  the  case  of  a  servant  only.] 
*'  Retained  for  one  month"  cannot  be  connected  with  "  native."  Mr. 
Nolan  (Vol.  I.  p.  288),  notwithstanding  the  doubt,  which  he  notices  (note 
(1) ),  whether  forty  days'  residence  be  not  necessary  to  a  birth  settle- 
ment, lays  down  expressly  that  "  the  place  where  the  individual  is  born 
is,  as  it  were,  pointed  out  by  nature,  and  acknowledged  by  every  statute 
which  regulates  the  subject,  as  one  in  which  he  is  accounted  settled  by  the 
mere  circumstance  of  birth."  And,  in  4  Burn's  Just.  409,  29th  (Chitty 
and  Bere's)  ed.,  it  is  said  that  "Legitimate  children  take  the  settlement 
of  their  father ;  if  the  father  has  no  settlement,  they  are  entitled  to  the 
settlement  of  their  mother ;  and  it  is  only  when  both  these  sources  fail, 
that  their  right  accrues  to  a  settlement  in  the  place  in  which  they  were 
born.     But  until  the  settlement  of  the  father  or  of  the  mother  has  been 

(a)  Cited  1  Nol.  P.  L.  274,  and  ibid,  note  (3),  as  from  Dalt.  Just.  236  and  289.  '(he  edition 
3  not  mentioned.  In  Dalt.  Just.  ed.  1742  the  passage  occurs,  p.  164,  without  the  word 
'•retained,"  the  words  after  "  servant"  being  **  for  a  month  at  the  least." 
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ascertained,  the  settlement  of  a  legitimate  child,  like  that  of  a  bastard, 
is  prim&  facie  in  the  parish  where  the  birth  took  place :"  and  Spittlefieldi 
and  SL  Andrew* 8  ffolbom,  Fort.  807  ;  Bex  v.  St.  Mary  Leicester^  3  A.  & 
E.  644,  and  Cripplegate  v.  St.  Saviour' %,  2  Bott,  P.  L.  12,  pi.  27,  6th 
ed.,  are  cited.  It  is  true  that,  at  p.  411,  it  is  said  that  '^  it  would  seem 
that  a  residence  of  forty  days  is  essential  to  the  acquisition  of  a  birth 
settlement ;"  but  it  is  added  that  ''  there  is  lio  decision  to  this  effect, 
and  the  tacit  convention  of  parishes  not  to  insist  upon  it  would  most  pro- 
bably induce  the  Court  of  King's  Bench  to  overrule  such  an  objection, 
if  it  were  now  attempted  to  be  set  up." 
The  Court  then  called  upon, 

*Pa9hley,  contrd.  First:  before  stat.  13  k  14  C.  2,  c.  12,  rmaoi 
there  lyas  no  power  of  removing  a  pauper,  merely  as  such :  and 
sect.  1  of  that  statute,  gives  no  authority  to  remove  except  to  a  place  in 
which  a  person  has  been  settled  '^  for  the  space  of  forty  days  at  the  least.'' 
[CoLBRiDaE,  J.  If  you  contend  that  "  for  the  space  of  forty  days" 
applies  to  all  the  preceding  words,  try  that  by  striking  out  the  words 
after  "  native."  Then  what  meaning  can  you  give  to  the  words  "  native 
for  the  space  of  forty  days  ?"]  The  word  ^'  settled"  is  the  word  connected 
with  the  words  "  for  the  space  of  forty  days."  It  is  argued  that  general 
convention  has  superseded  this  enactment ;  but  the  passage  cited  from  4 
Bum's  J.  411,  shows  that  this  is  not  undisputed :  and  even  if  it  were 
so,  this  could  not  repeal  an  express  enactment ;  Rex  v.  Eriswell^  3  T.  R. 
707,  725 :  and  the  power  of  removal  is  merely  the  creation  of  the  legis- 
lature ;  Rex  V,  Satghtan-on'the-ffill,  2  B.  &  Aid.  162, 164.  Stat.  12  R. 
2,  c.  7,  was  directed  against  vagrants  who,  if  they  could  not  work,  and 
the  towns  where  they  were  found  could  not  maintain  them,  were  to  be 
removed  to  their  place  of  birth.  By  stat.  11  H.  7,  c.  2,  it  was  enacted 
that  every  beggar  not  able  to  work  should  resort  to  the  hundred  where 
he  last  dwelled,  was  best  known,  or  was  born.  Stat.  43  Eliz.  c.  2,  first 
established  a  compulsory  power  to  raise  a  fund  for  the  relief  of  the  poor- 
generally.  It  is  clear  that  these  enactments  must,  so  far  as  regards  the 
pauper,  be  construed  strictly,  as  they  are  penal  in  their  nature  and  origin. 
This  was  manifestly  so  understood  in  11  James  1 ;  when  Flemming,  C.  J., 
in  a  case  of  Weston  and  Cowledge^  mentioned  in  Dalton,  (Dalt.  Just.  168, 
ed.  1742),  said  that  young  children,  whose  parents  were  dead,  were 
*not  to  be  removed  to  their  place  of  birth,  unless  they  should  r^goo 
wander  abroad  and  beg,  because,  if  the  parents  were  not  rogues, 
the  children  were  not  to  be  made  so.  It  is  added,  in  Dalton  (p.  169), 
that  some  had  holden  that  a  justice  might  remove  and  settle  the  poor 
generally,  subject  to  appeal  to  Quarter  Sessions ;  but  that  Sir  Francis 
Hakvet,  a.  d.  1629,  had  laid  down  that  justices,  especially  out  of  sessions, 
were  not  to  meddle  with  the  settling  or  removing  of  any  poor,  but  only 
of  rogues.  And  Lambard  (Duties  of  Constables,  51,  ed.  1619)  states 
that  by  the  Resolutions  of  the  Judges  onlv  rogues  could  be  removed. 

2h2 
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After  Stat.  43  Eliz.  c.  2,  in  5  G.  1,  the  judges  of  assize  resolved,  2  Bulst 
352,  ^'  that  the  place  of  birth,  or  the  place  of  their  last  habitation  (if  the 
same  may  be  known)  are  in  judgment  of  law  said  to  be  the  places  of 
settling."  It  appears  therefore  that,  before  stat.  13  k  14  C.  2,  c.  12, 
permanency  of  residence  was  looked  to.  [Erle,  G.  J.  Then  what  did 
the  legislature  mean  by  giving  a  settlement  to  a  person  settled  as  a  native 
for  forty  days?  The  mere  settlement  for  forty  days  would  have  been 
enough  without  the  statute.]  Till  the  statute  there  was  no  settlement  in 
the  modern  sense  of  the  word.  That  is  what  the  statute  gave,  if  it  gave 
anything  which  is  not  clear.  [Coleridge,  J.  Then  what  was  the  con- 
dition of  a  bastard  ?]  He  could  not  be  removed  from  the  place  where  he 
was  born.  That  the  question  now  before  the  Gourt  has  not  previously 
arisen  is  attributable  to  the  fact  that  a  person  ordinarily  resided  forty 
days  in  his  place  of  birth.  But,  now  that  written  documents  have 
become  necessary  for  showing  a  settlement,  the  question  must  arise, 
♦AQQ1  wherever  such  residence  is  not  expressly  shown.  Even  in  the  *pre- 
''  sent  case,  where  the  question  has  so  arisen,  it  is  probable  that  in 
fact  there  was  a  residence.  If  there  be  any  ambiguity  in  the  language 
of  the  statute,  the  construction  will  be  adopted  which  most  favours  the 
liberty  of  the  subject,  that  is,  the  construction  least  favourable  to  the 
power  of  removal. 

Next,  as  to  the  chargeability.  The  objection  is  sufficiently  raised  by 
the  grounds  of  appeal.  Regina  v.  Flockton^  2  Q.  B.  636,  shows  how 
generally  objections  may  be  framed.  Regina  v.  Bradford^  8  Q.  B. 
571  ;(a)  is  an  authority  for  requiring  a  strict  statement  of  the  chargear 
bility  to  the  particular  parish.  [GoLERinaE,  J.  That  case  seems  to  have 
turned  merely  on  the  question  how  far  the  officer  giving  the  relief  was 
entitled  to  place  it  to  the  account  of  a  particular  parish.]  It  cannot  be 
inferred,  from  the  fact  of  relief,  that  the  pauper  was  resident  in  the 
parish  at  the  time.  Regina  v.  Rotherhanij  3  Q.  B.  776,  has  been  cited; 
but  there  the  point  arose  upon  certiorari,  no  case  being  stated.  At  any 
rate,  the  doctrine  that  examinations  are  to  be  construed  by  reasonable 
intendment  must  now  be  considered  as  overruled.  Parties  whose  case 
depends  on  a  particular  combination  of  facts  must  show  by  evidence  how 
those  facts  stood,  and  not  require  it  to  be  assumed ;  Castrique  v.  Bemabo, 
6  Q.  B.  498. 

Next,  the  husband's  settlement  should  have  been  ascertained,  or  the 
fact  that  he  had  no  settlement  should  have  been  established.  In  Regina 
V.  Birmingham,  8  Q.  B.  410,  it  does  not  appear  to  have  been  pressed  on  the 
Gourt  that  the  pauper  was  described  as  a  ^vidow,  so  that  the  order  would 
♦fi^dl  ^®  evidence  of  the  settlement  of  her  husband ;  *Rez  v .  Mudgektf, 
\  8  T.  R.  620.  That  is  so  here.  The  examinations,  therefore,  do 
not  support  the  removal  of  the  pauper  as  widow. 

Lastly,  the  order  shows  no  jurisdiction ;  an  objection  which  need  not 

(a)  Note  (A)  to  Regina  V.  Hartpury.     See  Regina  v.  Little  Marlort^  10  Q.  B.  223. 
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be  specified  in  the  grounds  of  appeal.  The  overseers  alone  appear  to 
make  the  complaint ;  not  the  overseers  and  churchwardens,  nor  the  ma- 
jority of  the  whole  body,  nor  a  part  authorised  by  the  rest.  The 
objection  was  held  fatal  in  Rex  v.  Fairfax^  8  Mod.  269,  271.  That  a 
majority  of  the  whole  body  must  concur,  is  shown  by  Regina  v.  The 
Justices  of  Cambridgeshire^  7  A.  &  E.  480.  In  Ux  parte  The  Overseers 
of  ffamleg,  1  D.  &  L.  673,  it  was  held  that  a  guardian  of  a  township 
must,  in  signing  a  document  to  take  effect  by  virtue  of  that  office  (under 
Stat.  22  G.  8,  c.  88),  describe  himself  as  guardian,  and  that  it  is  not 
enough  to  describe  himself  as  oversefer.  [Erle,  J.,  referred  to  Regina 
V.  Bedingham^  5  Q.  B.  653.]  The  objection  there  overruled  was,  ^that 
a  written  complaint  was  signed  by  one  party  only,  though  all  concurred; 
here  the  objection  is,  that  no  concurrence  is  shown.  [Erle,  J.  The 
overseers  are  the  churchwardens  and  other  substantial  inhabitants,  by 
Stat.  43  Eliz.  c.  2,  s.  1.]  That  answer,  if  valid,  would  have  prevailed 
in  Rex  v.  Fairfax, 

Lord  Denman,  G.  J.  It  appears  to  me  that  none  of  the  objections, 
as  taken  in  the  grounds,  can  prevail.  The  first  is,  that  it  does 
not  appear  that  the  pauper  was  actually  chargeable  to  the  remov- 
ing parish  at  the  time  of  the  making  of  the  order.  I  think  I 
can,  in  common  sense,  read  this  only  as  an  objection  that  the 
*fact  of  chargeability  does  not  appear.  If  the  appellants  had  r^cgo/: 
said  that  the  residence  of  the  pauper  at  the  time  of  the  relief 
ought  to  have  been  stated,  that  would  have  raised  the  point  now  made. 
The  second  objection  is,  that  the  examinations  are  insufficient,  as  failing 
to  show  that  the  pauper  inhabited  in  the  appellant  parish  for  forty  days. 
That  raises  the  question  as  to  the  meaning  of  the  provision  in  sect.  1  of 
Stat.  13  &  14  C.  2,  c.  12,  giving  power  of  removal  to  the  place  where  a 
pauper  was  *Mast  legally  settled,  either  as  a  native,  householder,  so- 
journer, apprentice  or  servant,  for  the  space  of  forty  days  at  the  least.*' 
The  act  seems  to  me  both  to  recite  and  infer  that  there  may  be  a  legal 
settlement  by  the  mere  fact  of  being  a  native.  It  is  important  to  keep 
in  view  the  state  of  the  law,  with  which  we  must  assume  that  the  legis- 
lature was  acquainted,  when  that  statute  passed.  Now  birth  of  itself 
clearly  then  conferred  a  settlement.  Every  one  who  has  attended  quarter 
sessions  must  know  that  birth  alone  has  been  always  held  sufficient  to 
confer  a  settlement.  The  traditional  view,  referred  to  in  4  Burn's 
Justice,  411,  even  if  the  language  of  the  statute  did  not  go  so  far  must 
have  existed  for  a  long  time.  The  third  objection  is,  that  there  is  no 
evidence  showing  that  James  Lewis,  whose  widow  the  pauper  is,  was 
settled  in  the  appellant  parish ;  and  the  fourth  objection  is,  that  it  does 
not  appear  that  his  settlement  cannot  be  ascertained.  The  validity  of 
these  objections  depends  upon  the  question  whether  Regina  v.  Birming- 
ham, 8  Q.  B.  410,  was  rightly  decided.  Mr.  Pashley  does  not  object 
to  the  doctrine  that,  the  settlement  of  a  female  in  her  own  right  being 
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shown,  it  is  in  general  no  answer  that  she  had  a  husband  of  whose  settle* 
^^o^-j  ment  nothing  is  known  :  but  he  raises  a  very  ^ingenious  argument 
-^  from  the  fact  that  the  order  itself,  in  this  case  describes  the 
pauper  as  a  widow ;  whence  he  argues  that  the  removal  would  of  itself 
become  evidence  of  the  settlement  of  the  husband,  although  in  /act 
established  by  proof  relating  only  to  herself.     I  might,  perhaps,  answer 
that  it  may  reasonably  amount  to  a  decision  of  the  husband's  settlement, 
inasmuch  as  both  appellants  and  respondents  would  have  an  interest  in 
ascertaining  that.     But,  however  this  may  be,  I  think  Mr.  Pashley^ 
inference   cannot   be   legitimately  drawn.      For  it  is  settled  law  that 
the  wife*s  birth  settlement  may  be  shown  and  relied  upon  in  the  first 
instance,  without  inquiring  where  the  husband  is :  then  the  decision  on 
her  settlement  ceases  to  be  evidence  of  his.     Lastly,  as  to  the  objection 
that  the  order  states  only  that  the  complaint  is  made  by  the  overseers 
of  the  removing  parish,  without  mentioning  the  churchwardens :  we  need 
not  inquire  whether  the  word  "  overseers**  includes  in  itself  "  church- 
wardens," because  stat.  13  &  14  C.  2,  c.  12,  s.  1,  gives  the  power  of 
removal  on  the  complaint  of  the  "churchwardens  or  overseers."    Before 
I  conclude,  I  must  repeat  that  it  is  very  important  it  should  be  fully 
understood  that  parties  go  to  issue  strictly  on  the  points  named  in  the 
grounds  of  appeal.     For,  where  those  grounds  raise  a  valid  objection, 
the  removing  parish  may  withdraw  from  the  contest.     Parties  therefore 
should  be  confined  to  trying  that  which  have  both  agreed  to  try. 

CoLBRiDQB,  J.,  concurred. 

WiGHTMAN,  J.   I  agree  on  all  points.   My  only  doubt  has  been  removed 
by  the  use  of  the  word  "  or"  in  stat.  18  k  14  C.  2,  c.  12,  s.  1. 
•6^71       *Erlb,  J.     I  concur.     If  it  had  been  requisite,  I  should  have 
wished  to  inquire  whether  the  word  "  overseers"  does  not  include 
"churchwardens." 

Lord  Denman,  C.  J.    That  undoubtedly  is  so.         Orders  affirmed. 


The  QUEEN  v.  The  Commissioners  of  Stamps  and  Taxes.     Nov.  14. 

Where  a  testator  left  personal  property  in  each  of  the  provinces  of  Canterbury  and  York, 
and  probates  were  taken  out  for  the  property  being  in  each  province  respectively,  and  sepa- 
rate duties  paid  on  each  probate,  and  the  executors  afterwards  paid  debts  indiacriininately 
out  of  the  whole  personalty :  Held,  that  they  were  not  entitled,  for  the  purpose  of  demand- 
ing a  return  of  duty  under  stat.  5  &.  6  Vict.  c.  79,  s.  23,  to  add  together  the  amounts  in  respect 
of  which  the  two  probate  duties  were  paid,  deduct  from  the  gross  sum  the  amount  of  the 
debts,  and  then  estimate  the  duty  payable  on  the  remainder,  and  demand  back  the  difference 
between  such  duty  and  the  aggregate  of  the  sums  paid  on  the  two  probates. 

Semble,  that  an  equitable  mode  of  calculating  the  sum  to  be  returned  was  to  apportion  the 
aum  paid  for  debts  in  the  ratio  of  the  estates  in  each  province,  and  deduct  the  respective  por- 
tions of  the  debts  from  the  ralues  of  the  respective  estates. 

Mandamus.  The  writ  recited  that  Thomas  Lord  Wallace  departed 
this  life,  23d  February,  1844,  having  duly  made  his  last  will  and  testa- 
ment, and  appointed  Sir  Charles  Miles  Lambert  Monck,  Baronet,  and 
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three  others  named  in  the  writ,  executors.     That  prohate  of  the  will 
was  granted  by  the  Prerogative  Court  of  Canterbury,. on  the  19th  July, 
1844;  and  the  personal  estate  and  eifects  of  which  such  probate  wa& 
granted  were  sworn  to  be  under  45,000Z. ;  and  a  stamp  duty  (a)  *of  rmaoo 
600/.  was  accordingly  paid  by  the  executors  thereon.     That  pro- 
bate  of  the  said  will  was  also  granted  by  the  Prerogative  Court  of  York, 
oa.5th  September,  1844;  and  the  personal  estate  and  effects  for  and 
in  respect  of  which  the  last  mentioned  probate  was  granted  were  then 
sworn  to  be  under  8000/. ;  and  a  stamp  duty  of  140/.  was  accordingly 
paid  by  the  executors  on  that  probate.     That,  the  personal  estate  and 
effects,  for  which   probate  was  granted  by  the  Prerogative  Court  of 
Canterbury,  having  been  fully  got  in,  and  the  amount  thereof  clearly 
ascertained,  it  has  been  found  that  the  same  did  not,  at  the  time  of  the 
death  of  Lord  Wallace,  or  at  the  time  of  granting  the  last  mentioned 
probate,   exceed  43,377/.  3«.  6d. :   and  that,  the  personal  estate  and 
effects  for  which  probate  was  granted  by  the  Prerogative  Court  of  York 
having  been  also  fully  got  in,  and  the  amount  thereof  clearly  ascertained, 
it  has  been  found  that  the  same  did  not,  at  the  time  of  the  death,  &c., 
or  at  the  time  of  granting  the  last  mentioned  probate,  exceed  7569/.  ISs, 
2d.     That  the  executors  have  paid  debts  due  and  owing  from  Lord 
Wallace,  and  payable  by  law  out  of  his  personal  estate,  to  the  full 
amount  of  2689/.  6s.  lOd. ;  which,  being  deducted  from  the  amount  or 
value  of  the  said  estate  and  effects  of  the  deceased,  would  have  occasioned 
a  less  stamp  duty  to  be  paid  on  the  said  probates  of  the  will  than  was 
^actually  paid  thereon,  by  the  sum  of  65/.     That,  within  three   rmaoq 
years  after  the  dates  of  the  said  probates,  or  the  date  of  either  of 
them,  application  was  made  to  the  Commissioners  of  Stamps  and  Taxes, 
by  the  executors,  to  return  the  difference,  pursuant  to  the  statute  in  such 
case,  &c. :  and  that  it  was  proved  by  oath,  and  proper  vouchers  to  the 
satisfaction  of  the  Commissioners,  that  the  executors  had  paid  the  said 
debts  due  and  owing  from  Lord  Wallace,  and  payable  by  law  out  of  his 
personal  and  moveable  estate,  to  the  amount  aforesaid.     That  the  Com- 
missioners had  neglected  and  refused  to  return  the  difference.     The  writ 
then  commanded  the  Commissioners  that,  immediately,  &c.,  they  should 
return  to  the  executors,  or  their  attorney,  the  said  sum  of  65/.,  being 
part  of  the  duty  paid  for  and  in  respect  of  the  probates  granted  of  such 
last  will,  &c. ;  or  signify  cause,  &c. 

(«)  Stat.  55  G.  3,  c.  184.    Schedule,  Part  lU. 

*■'  Probate  of  a  wiir*  "to  be  grunted  in  England ;"  *'  where  the  estate  and  eflects  for  or  in 
respect  of  which  such  probate'*  "shall  be  granted/'  "exclusive  of  what  the  deceased  shall 
have  been  possesed  of  or  entitled  to  as  a  trustee  for  any  other  person  or  persons,  and  not  bene- 
BciaUy  shall  be"  £.    •.     d. 

'*  Of  the  value  of  4000i.  and  under  the  value  of    50002. 80    0    0" 

"  7000/.  and  under" "80002.      .        .     •  .        .        .  140     0     0" 

"40,0002.  and  under" "45,0002 600     0     0" 

"45,0002.  and  under" "50,0002 675     0     0" 

"50.0002.  and  under" "60,0002 750     0     0" 
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Retarn.    That  the  said  sum  of  2689/.  6«.  lOd.,  so  dae  and  payable  in 
respect  of  the  debts  of  Lord  Wallace,  as  in  the  writ  mentioned,  was 
payable  from  the  time  of  the  decease  of  Lord  Wallace  out  of  his  general 
personal  estate  and  effects ;  that  is  to  say,  as  well  out  of  the  said  per- 
sonal estate  and  effects  of  Lord  Wallace  situate,  at  the  time  of  his 
decease,  in  the  said  province  of  Canterbury,  as  out  of  the  said  personal 
estate  and  effects  of  Lord  Wallace  situate,  at  the  time  of  his  decease,  in 
the  said  province  of  York.    And  that  the  said  personal  estate  and  effects 
so  situate  in  the  said  province  of  Canterbury  amounted  to  the  said  sum 
of  43,377Z.  3«.  6(2.,  as  in  the  writ  mentioned ;  and  the  said  personal  estate 
and  effects  so  situate  in  the  said  province  of  York  amounted  to  the  said 
sum  of  7569/.  18«.  2d.,  as  in  the  writ  mentioned.     And  that,  for  the 
•fi401   P^^P^s®  ^f  ascertaining  •whether  any  and  what  portion  or  por- 
"^   tions  of  such  stamp  duties  so  paid  as  in  the  writ  mentioned  ought 
to  be  returned  to  the  exebutors,  according  to  the  statute  in  that  case,  &c., 
a  proportionate  part  only  of  the   said  amount  of  debts  ought  to  be 
deducted  from  the  respective  gross  amounts  of  the  said  estate  and  effects 
in  respect  of  which  each  of  the  said  duties  was  paid  in  respect  of  each 
of  the  said  probates :  that  is  to  say,  such  a  proportion  of  the  amount  of 
the  said  debts  as  the  gross  *  amount  of  the  estate  and  effects  in  each  of 
the  said  respective,  provinces  bears  respectively  to  th^  gross  amount  of 
the  whole  estate  and  effects  in  both  of  the  said  provinces.    That  the  said 
proportion  of  the  amount  of  the  said  debts  which  ought  to  be  so  deducted 
from  the  amount  of  the  estate,  &c.,  in  the  said  province  of  Canter- 
bury amounts  to  2289/.  15«.,  and  no  more :  and  that  amount,  being 
deducted  from  the  said  gross  amount  of  the  estate,  &c.,  within  the  said 
province,  in  respect  of  which  the  said  probate  was  granted  by  the  Pre- 
rogative Court  of  Canterbury  as  in  the  writ  mentioned,  that  is  to  say, 
the  said  sum  of  43,377/.  Ss.  6d.,  did  not  nor  does,  reduce  the  same  to  a 
sura  which,  if  it  had  been  the  whole  gross  amount  or  value  of  such 
estate,  &c.,  in  the  province  of  Canterbury,  would  have  occasioned  a  less 
stamp  duty  to  be  paid  on  such  probate  than  the  amount  which  has  been 
so  paid  thereon  as  in  the  writ  mentioned,  but  reduces  the  same  only  to 
the  sum  of  41,087/.  8«.  6d.    And  that  the  said  proportion  of  the  amount 
of  the  said  debts  which  ought  to  be  so  deducted  from  the  amount  of  the 
estate,  &c.,  in  the  province  of  York  amounts  to  399/.  ll^.  10<i.,  and  no 
more :  Averment,  as  in  the  case  of  the  previous  deduction,  that  the  last 
^6411   ™^^^^^^^^  amount,  being  "^deducted  from  the  gross  amount  in 
respect  of  which  probate  was  granted  by  the  Prerogative  Court 
of  York,  does  not  reduce  the  same  to  a  sum  for  which,  if  it  had  been  the 
whole  value  of  the  estate,  &c.,  in  the  province  of  York,  a  less  probate 
duty  would  have  been  payable  than  has  been  paid,  but  reduces  the  same 
only  to  7170/.  6«.  4d.    Wherefore  the  Commissioners  have  not  returned, 
and  ought  not  to  return,  &c. 

General  demurrer.     Joinder. 
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Wat9(m,  for  the  Crown.  This  return  of  duty  is  claimed  under  sect 
23  of  Stat.  6  &  6  Vict.  c.  79,  which  enacts  "  that  where  it  shall  be  proved 
hj  oath  and  proper  vouchers  to  the  satisfaction  of  the  said  Commission- 
ers of  Stamps  and  Taxes,  that  an  executor  or  administrator  hath  paid 
debts  due  and  owing  from  the  deceased,  and  payable  by  law  out  of  his  or 
her  personal  or  moveable  estate,  to  such  an  amount  as,  bdng  deducted 
from  the  amount  or  value  of  the  estate  and  eifects  of  the  deceased  for  or 
in  respect  of  which  a  probate  or  letters  of  administration  shall  have  been 
granted  in  England  after  the  31st  day  of  August,  1815,"  "  shall  reduce 
the  same  to  a  sum  which,  if  it  had  been  the  whole  gross  amount  or  value 
of  such  estate  or  eifects,  would  have  occasioned  a  less  stamp  duty  to  be 
paid  on  such  probate  or  letters  of  administration'*  "  than  shall  have  been 
actually  paid  thereon,  it  shall  be  lawful  for"  the  said  Commissioners  of 
Stamps  and  Taxes  and  they  are  hereby  required  to  return  the  difference, 
provided  the  same  shall  be  claimed  within  three  years  after  the  date  of 
such  probate  or  letters  of  administration.*'  Here  the  whole  sum  in 
respect  of  which  the  probates  have  been  granted  is  the  *aggregate  rmaAo 
of  the  43,377/.  3«.  6d.  for  which  probate  was  granted  in  Canter-  ^ 
bury,  and  6669Z.  18«.  2d.  for  which  probate  was  granted  in  York:  that 
is,  50,947/.  1«.  8c/.  Deducting  from  this  the  debts,  amounting  to  2689/. 
C)8.  lOc/.,  the  amount  remaining  is  48,257/.  14«.  10c/.,  on  which  the  duty 
would  be  only  675/.,  whereas  740/.  has  been  paid :  the  sum  to  be  returned 
is  therefore  65/.  It  is  true  that  sect.  23  uses  the  word  "  probate**  only, 
and  not  "  probates  :'*  but,  by  the  interpretation  clause,  sect.  25,  "  wher- 
ever in  this  act  with  reference  to  any  person,  matter,  or  thing,  any  word 
or  words  is  or  are  used  importing  the  singular  number,"  "yet  such  word 
or  words  shall  be  understood  to  include  several  persons  as  well  as  one 
person,**  "  and  several  matters  or  things  as  well  as  one  matter  or  thing, 
unless  it  be  otherwise  specially  provided,  or  there  be  something  in  the  sub- 
ject or  context  repugnant  to  such  construction.**  Here  there  is  no  such 
repugnancy :  it  is  clear  that  the  object  of  the  legislature  was  to  provide 
that  the  duty  should  be  paid  only  on  the  surplus  of  assets  over  debts ;  it 
was  not  meant  that,  where  there  were  two  probates,  no  allowance  should 
be  made  for  debts.  Stat.  55  G.  8,  c.  184,  s.  38,  required  payment,  in  t^e 
first  instance,  on  the  amount  of  the  whole  assets,  without  deducting  for 
debts :  but  sect  51  has  a  provision  analogous  to  that  now  under  discussion 
for  a  return  in  respect  of  payment  of  debts.  The  answer  offered  by  tlie 
Commissioners  amounts  to  this:  that  they  have  divided  the  debts  in  tlio 
proportion  of  the  assets,  and  have  assigned  the  resulting  portions  accord- 
ingly to  each  province,  and  that,  when  such  portions  are  severally  deduct- 
ed from  the  assets  for  which  probate  is  granted  in  each  province,  the 
deductions  will  not,  in  either  case,  *produce  a  difference  reducing  r*^4Q 
the  assets  beyond  the  sum  for  which  probate  is  granted.  But 
there  is  no  authority  for  such  an  apportionment.  The  ordinary  was  bound 
to  satisfy  the  debts  as  long  as  he  had  any  assets.  [Wightman,  J.     But, 
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if  the  ordinary  in  the  province  of  Canterbury  had  paid  all  the  debts, 
there  would  have  still  been  no  deduction.]  He  could  not  lawfully  pay  alL 
[WiGHTMAN,  J.  Why  not  ?  Tlie  debts  have  no  locality :  the  doctrine 
of  bona  notabilia  does  not  apply  to  debts  owing  by  the  deceased.]  It 
might  as  justly  be  urged,  on  the  other  hand,  that  the  ordinary  in  the 
province  of  *York  might  have  paid  all  the  debts :  and  then  the  sum 
upon  which  duty  was  payable  in  York  would  be  reduced  to  4880/.  11«. 
4<i.,  the  difference  between  7569/.  18«.  2d.  and  2689Z.  6s.  lOd. 

Sir  F.  Thesiger^  contr&.  The  Commissioners  do  not  wish  to  insist  on 
the  objection  that  a  mandamus  does  not  lie  against  them.(a)  [Lord 
Dekman,  C.  J.  We  will  understand  that  that  is  waived  for  the  present, 
and  that  the  case  is  not  to  be  a  precedent  in  this  respect.]  The  argu- 
ment on  the  other  side  loses  sight  of  the  words  in  sect.  23  of  stat.  5  &  6 
Vict.  c.  79,  "  for  or  in  respect  of  which  a  probate  or  letters  of  adminis- 
tration shall  have  been  granted."  It  cannot  be  said  here  that  the  debt^ 
have  been  paid  out  of  the  estate  or  effects  for  or  in  respect  of  which  the 
York  probate  has  been  granted.  It  is  sought  to  evade  this  difficulty  by 
a  supposition  that  the  two  probates  have  been  paid  for  in  respect  of  the 
aggregate  of  the  assets :  but  that  is  negatived  by  the  facts  of  the  case. 
*fi44.1  ^^®  Commissioners  have  attempted  to  meet  *any  possible  injus- 
tice by  dividing  the  debts  rateably  with  the  assets.  No  fairer 
mode  can  be  suggested :  but,  even  if  this  were  not  so,  the  writ  shows  no 
claim.  Originally,(6)  the  ordinary  was  not  bound  to  pay  debts  at  all ; 
he  applied  the  estate  in  pios  usus.  Afterwards,  by  the  statute  of  West- 
minster the  Second  (1  stat.  13  Ed.  1),  c.  19,  it  was  enacted  that  he  should 
answer  the  debts.  There  is  nothing  to  show  that  he  was  bound  to  have 
recourse  to  any  particular  fund.  Suppose,  here,  all  the  debts  had  been 
paid  from  the  aggregate  before  either  probate  had  been  taken  out,  hoiv 
could  there  have  been  a  deduction  from  the  aggregate  of  the  assets  in 
the  two  provinces,  for  the  purpose  of  taking  out  probate  ?  Under  stat. 
55  G.  3,  c.  184,  s.  51,  an  executor,  by  using  despatch,  could  obtain  a 
return,  as  now  :  but  no  provision  appears  in  either  statute  for  estimating 
in  the  mode  suggested  by  the  Crown.  [Wightman,  J.  Perhaps  one 
might  suggest  cases  in  which  the  debt  would  be  appropriated  to  the  pro- 
vince, as  if  it  were  paid  out  of  a  bond  which  was  bona  notabilia  there, 
or  if  one  party  took  out  probate  in  one  province  and  another  in  the 
other,  and  one  of  them  paid  the  debt.]  That  might  raise  a  question : 
and  there  might  perhaps  be  an  apportionment  by  the  will  of  the  testator, 
as  if  he  bequeathed  to  A.  all  his  property  in  the  province  of  York,  and 
to  B.  all  his  property  in  the  province  of  Canterbury,  and  directed  that 
A.  should  pay  all  his  debts.  But  here  not  even  the  executors  have 
appropriated  the  several  estates  to  the  debts. 

Watson^  in  reply.     If  the  executors  are  entitled  to  an  allowance  for 

(a)  See  Rex  t.  The  Commitsionerg  of  Customs,  9  A.  &.  E.  380. 

(6)  See  the  ncconnt  of  the  changes  of  the  law  in  Henslo^s  Case,  9  Rep.  36  h. 
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the  debts,  the  only  question  is,  whether  *the  Commissioners  are  r^g^g 
justified  in  the  apportionment  which  they  have  made,  [Colb- 
RiDQB,  J.  You  are  entitled  to  a  return  in  respect  of  a  difference  which 
**  would  have  occasioned  a  less  stamp  duty  to  be  paid."  How  do  you 
show  anything  that  would  have  occasioned  that,  in  the  case  of  either  of 
these  probates?]  The  principle  urged  for  the  defendants  would  fre- 
quently prevent  any  return  in  respect  of  debts. 

Lord  DENBfAN,  C.  J.  Before  we  consider  the  validity  of  the  return 
to  this  writ,  we  are  to  see  whether  the  writ  itself  shows  a  good  claim. 
I  understand  that  we  are  required  to  construe  the  twenty-third  section 
of  Stat.  5  &;  6  Vict.  c.  79.  In  doing  80,«I  find  the  greatest  difficulty,  I 
may  say  an  impossibility,  in  discovering  anything  which  may  support 
Mr.  Wat9on^%  claim  for  a  return  of  what  was  in  the  first  instance  lawfully 
paid.  One  datum  is  entirely  wanting :  we  have  the  other  datum,  the 
sums  severally  paid  on  the  two  probates ;  but  we  have  no  means  of 
ascertaining  what  sums  we  are  to  deduct  so  as  to  satisfy  the  language 
of  the  act.  Mr.  WaUon  seems  to  suppose  that  a  deduction  is  to  be  made 
from  the  sums  paid  on  each  probate,  to  be  ascertained  by  first  deducting 
the  sum  total  of  the  debts  from  the  sum  of  the  amounts  on  which  the 
two  probates  were  paid.  But  there  is  nothing  in  the  act  to  warrant  this, 
nor  anything  assigning  a  locality  to  the  debts  owing  from  the  testator's 
estate.  I  am  prevented  therefore  from  giving  the  benefit  intended  by 
the  legislature,  if  indeed  there  was  such  intention :  in  that  case,  I  can 
only  regret  that  it  so  happens  that  the  language  of  the  act  fails  here  to 
carry  the  intention  out. 

^GoLBRinoB,  J.  As  to  the  return :  I  am  not  prepared  to  say  Vi^^Aa 
that  the  Commissioners  could  have  devised  a  more  equitable  mode 
of  apportioning  the  debts.  But,  when  they  desire  us  to  say  what  they 
ought  to  do,  I  really  am  not  prepared  with  an  answer.  The  case  does 
not  require  it.  The  burthen  of  proof  here  is  on  the  claimants :  and  they 
certainly  have  not  shown  that  it  is  incumbent  on  the  Commissioners  to 
adopt  their  mode  of  calculation. 

WiOHTMAN,  J.  I  am  of  the  same  opinion.  It  is  incumbent  on  the 
prosecutors  to  show  such  a  case  as  to  reduce  the  gross  amount  to  a  sum 
which,  if  it  were  the  amount  on  which  the  probate  duty  was  payable, 
would  require  a  less  duty  than  that  actually  paid.  They  therefore  should 
show  that,  at  the  time  when  they  took  out  the  probate,  or  the  two  pro- 
bates, they  could  by  allowing  for  the  debts,  have  reduced  the  sum  on 
which  the  probate  was  paid,  and  have  paid  a  less  duty.  I  am  by  no 
means  satisfied  that  this  would  have  been  so  in  any  view  of  the  case. 
Mr.  Watsons  argument  is  founded  on  the  assumption  that  one  probate 
would  have  been  sufficient :  and,  no  doubt,  if  that  were  so,  he  would  be 
now  entitled  to  a  return.  But  the  executors  were  obliged  to  take  out 
two  probates :  and  I  am  not  at  all  satisfied  that  they  were  not  liable  to 
pay  just  the  same  duties  on  the  two  as  they  have  in  fact  paid.    The  only 
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reasonable  way  of  meeting  the  difficulty  seems  to  be  that  adopted  by  the 
Commissioners. 

Erle,  J.     On  the  demurrer  to  the  return,  we  are  first  to  look  at  the 
mandatory  part  of  the  writ.  *  If  that  calls  on  the  Commissioners  to  do 


•i 
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what  they  are  not  bound  to  '''do,  we  must  give  judgment  for  them. 


It  appears  to  me  that  thoy  are  not  bound  to  do  what  they  are 
called  on  to  do.  The  assumption  on  the  part  of  the  prosecutors  is,  that  the 
two  probates  may  be  blended  together ;  that  from  the  aggregate  of  the 
sums  on  which  the  duties  are  paid  for  the  two,  we  are  to  deduct  the 
aggregate  of  the  debts ;  and  that  the  executors  are  entitled  to  do  this, 
in  order  to  show  a  right  to  a  retarn  of  duty.  But  it  appears  to  me  that, 
before  it  can  be  shown  that  duty  ought  to  be  returned,  the  executors 
ought,  as  the  data  for  the  calculation,  to  show  the  sum  in  respect  of 
which  each  probate  was  granted  and  paid,  and  an  amount  of  debts  in 
respect  of  that :  there  would  then  be  a  return  payable  in  respect  of  that 
difference,  if  sufficient  to  reduce  the  sum  within  a  lower  duty.  Perhaps 
the  executors  might  have  paid  the  debts,  or  some  of  them,  out  of  the 
estate  in  one  province :  but,  at  any  rate,  they  have  not  done  this ;  they 
have  paid  them  indiscriminately.  The  Commissioners  have  therefore 
pursued  a  fair,  and  as  far  as  I  can  see,  a  legal  course.  The  judgment 
must  be  for  them,  on  the  ground  that  the  mandatory  part  of  the  writ 
calls  on  them  to  do  what  they  are  not  bound  to  do. 

Judgment  for  defendants. 


•fi4«l  *^^^  °^  **^®  ^®™^^®  ®^  WILLIAM  DAVIES  v.  JOHN 
-■  DAVIES.    Nov.  16. 

A  will,  dated  before  stat.  7  W  4  &  1  Vict.  c.  26,  was  produced  on  a  trial  in  ejectment.  It  wai 
signed  with  the  name  of  the  alleged  devisor ;  but  (here  was  no  proof  that  the  signature  was 
in  his  handwriting,  or  made  by  his  authority.  It  was  attested  by  two  witnesses,  deceased, 
whose  handwriting  was  proved  ;  and  between  their  nnmes  was  that  of  another  witness,  J.  P. 
who  appeared  to  sign  by  his  mark.  A  man  in  extreme  old  age.  named  J.  P..  was  called, 
who  was  supposed  to  be  the  witnp.<:s:  but  he  had  no  memory  on  the  subject.  The  wiU  had 
not  been  disputed  for  sixteen  years  after  the  death  of  the  devisor. 

Held  that,  upon  this  evidence,  a  jury  might  infer  a  due  execution  of  the  will  under  stat.  29  C. 
2,  c.  3,  s.  5. 

Ejectment  for  lands  in  Radnorshire. 

On  the  trial,  before  Rolfe,  B.,  at  the  last  Radnorshire  assises,  a 
verdict  was  found  for  the  plaintiff,  leave  being  reserved  to  move  for  a 
nonsuit.  It  appeared  that  the  lessor  of  the  plaintiff  claimed  under  the 
alleged  will  of  a  John  Davies,  deceased.  The  will  was  produced,  signed 
with  the  name  of  the  alleged  devisor :  but  no  evidence  was  given  of  his 
handwriting,  nor  that  be  had  authorised  any  one  to  sign  for  him.  The 
other  facts  of  the  case  were  as  follows,  according  to  the  statement 
delivered  by  Lord  Denman,  C.  J.,  in  giving  judgment,  post,  p.  650. 
^^  The  will  was  dated  in  1828,  and  appeared  to  be  attested  by  three  wit^ 
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nesses.  Two  of  them  were  dead :  and  their  handwriting  was  proved ; 
the  third  witness,  named  John  Phillips,  had  signed  with  a  mark  only,  and 
could  not  be  identified.  A  witness  was  produced  of  that  name,  who  was 
supposed  by  the  plaintiff's  lessor  to  have  attested  the  will :  but  he  was 
in  extreme  old  age,  and  had  no  memory  on  the  subject.  There  was 
therefore  no  direct  evidence  of  the  handwriting  of  this  witness.  But  the 
name  of  John  Phillips  was  between  the  two  other  names.  The  will  did 
not  appear  to  have  been  disputed  for  sixteen  years  after  the  testator's 
death.  And  the  Judge  left  these,  and  other  circumstances,  to  the  jury, 
as  presumptions  that  the  *will  had  been  properly  attested :  and  r*^4Q 
the  jury  accordingly  so  found." 

ChUtany  in  this  term,(a)  moved  for  a  nonsuit,  or  for  a  new  trial  on  the 
ground  of  misdirection.  There  was  no  case  for  the  jury,  no  evidence 
being  given  that  John  Phillips  made  the  mark.  The  mark  of  the  testa- 
tor may  well  satisfy  the  requisition  of  stat.  29  G.  2,  c.  3,  s.  5,  that  the 
testator  shall  sign ;  and  it  was  so  held  in  Baker  v.  Dening^  8  A.  &  E. 
94.  But  the  name  of  the  attesting  witness  is  added  to  prove  this  fact, 
which  is  not  done,  unless  it  appear  in  some  way  that  he  has  vouched  for 
it.  In  Harrison  v.  Harrisony  8  Ves.  185,  it  does  not  appear  but  that 
proof  was  given  that  the  mark  was  made  by  the  witness.  In  Doe  dem. 
Counsell  v.  Caperton,  9  C.  &  P.  112,  there  was  also  some  proof  to  the 
same  effect ;  but  the  practice  of  signing  by  marks  was  animadverted  on 
by  Alberson,  B.  Here  no  such  proof  was  given.  The  new  statute,  7 
W.  4  &  1  Vict.  c.  26,  s.  9,  requires  that  the  witnesses  ''  shall  attest  and 
subscribe."  The  question  is  the  more  important  here,  because  no  direct 
proof  was  given  of  any  signature  by,  or  by  the  authority  of,  the  testa- 
tor :  and  the  question,  how  far  proof  of  the  due  execution  is  furnished 
by  the  attestation,  has  been  the  subject  of  much  discussion ;  Doe  dem, 
Spilsbury  v.  Burdettj  4  A.  &  E.  1,(6)  Doe  dem.  Harbome  v.  LetviSy  7 
C.  k  P.  674.  Cur.  adv.  vult. 

•Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  p^/^cn 
Court.  *- 

In  this  case  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial,  was 
moved  for  on  the  ground  that  there  was  no  evidence  to  be  left  to  the 
jury  of  a  will  being  attested  according  to  stat.  29  G.  2,  c.  3,  s.  5.  (His 
Lordship  then  stated  the  facts,  as  in  p!  648,  ant^.) 

We  are  of  opinion  that  the  direction  was  right,  and  that  the  verdict 
should  stand. 

It  has  been  decided  that  direct  evidence  of  all  the  requisities  required 
by  atat.  29  G.  2,  c.  3,  s.  5,  is  not  indispensable  to  prove  the  validity  of  a 
will,  and  that  the  attestation  in  the  presence  of  the  testator  may  be 
infen*ed  from  circumstances ;  Croft  v.  Pawlet^  2  Str.  1109 ;  Hands  v 

(o)  November  4th.    Before  Lord  Denman,  C.  J.,  Colsridoe,  Wiohtman  and  Erle,  Js. 

(6)  Judgment  of  Q.  B.  reversed  in  Ezch.  Ch. ;  Dot  Dem.  SpiUhury  v.  Burdettj  9  A.  &  B. 
936.  Judgment  of  Ezch.  Ch.  reversed  in  Dom.  Proc. ;  Burdett  v.  Doe  Dem.  Spilsbury,  10  CI 
&  F.  340 ;  S.  0.  6  M.  &  6.  386. 
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JameSy  2  Com.  Rep.  531.  And,  if  the  jury  may  infer  the  presence  of 
the  testator  without  direct  evidence,  we  see  no  reason  why  they  may  not 
infer  that  an  apparent  signature  was  real,  and  not  forged,  also  without 
direct  evidence.  If  the  law  were  otherwise,  many  wills  might  be  defeated, 
if  they  should  be  undisputed  until  the  direct  witnesses  of  their  validity 
should  have  been  removed  by  time.  On  the  other  hand,  it  is  not  pro* 
bable  that  the  jury  or  the  Judge  would  dispense  with  the  production  of 
direct  evidence  unless  the  omission  was  satisfactorily  explained. 

Rule  refased.(a) 

(a)  See  Harruon  v.  Elvin,  3  Q.  B.  117. 


•651]  *In  the  Matter  of  SHUTTLEWORTH.     Nov.  17. 

Under  stat.  8  &.  9  Vict.  c.  100,  ss.  45,  46,  schedules  (B),  (C),  an  order  for  oonfinement  of  a 

lunatic  in  a  licensed  house  is  not  necessarily  invalid  if  the  party  giving  it  does  not  inaert 

statements  as  to  ail  the  particulars  in  schedule  (B)  or  state  expressly  that  he  does  not  know 

them. 
It  is  a  sufficient  statement,  as  to  the  "  special  circumstances,'* "  preventing  the  insertion  of  any 

of  above  particulars,**   that  the  lunatic  is  "  constantly  watched   by  ao  attendant   whom 

she  fears.** 
Under  schedule  (C)  a  medical  certificate  is  sufHcient  which  states,  as  grounds  for  the  opinion 

that  the  party  is  insane,  **  that  she  labours  under  delusions  of  various  kinds;**  and  **  that 

she  is  dirty  and  indecent  in  the  extreme." 
A  medical  practitioner,  signing  the  certificate,  instead  of  the  words  '*  from  the  following  fact  or 

facts,**  inserted,  "from  the  conversation  I  have  had  this  day  with  thd  said'*  lunatic.     Hdi 

sufficient,  without  more. 
Where,  on  return  to  a  habeas  corpus,  it  is  stated  that  the  party  confined  is  of  unsound  mind, 

and  unfit  and  unsafe  to  be  at  large,  the  Court  will  not  order  such  party  to  be  discharged  from 

a  licensed  house,  though  the  order  and  certificate  be  not  such  as  to  fulfil  the  requisites  of  stat. 

8  &  9  Vict.  c.  100,  ss.  45.  46,  and  schedules  (B),  (C). 

A  WRIT  of  habeas  corpus  issued,  directed  to  John  Gideon  Millingen, 
commanding  him  to  bring  up  the  body  of  Martha  Eliza  Rhoda  Shuttle- 
worth,  together  with  the  cause,  &c. 

Return.  "  That  the  said  Martha  Eliza  Rhoda  Shuttleworth"  "  was 
delivered  into  my  custody  on  the  9th  day  of  August,  now  last  past,  and 
hath  from  thence  been,  and  still  is,  in  my  custody :  and  that  the  cause 
of  her  being  taken  into  my  custody,  and  detained  in  my  custody  from 
thence  hitherto,  was,  and  ever  since  has  been,  and  still  is,  that  she,  the 
said  M.  E.  R.  S.,  at  the  time  of  her  being  taken  and  received  into  my 
custody  as  aforesaid,  was,  and  ever  since  has  been,  and  still  is,  a  person 
of  unsound  mind,  memory  and  understanding,  and  incapable  of  govern* 
ing  herself  or  her  property,  or  managing  her  affairs,  and  unfit  and  un- 
safe to  be  at  large.  And  I  hereby  further  humbly  certify  and  return 
that  the  hous6  in  which  the  said  M.  E.  R.  S.  hath  been  detained,  erer 
since  she  hath  been  in  my  custody  as  aforesaid,  is  a  house  called,"  &c., 
^^ situate  at,"  &c.,  ''and  that  the  said  house,"  '^ before  and  at  the  time 
•6521  ^^  ™y  receiving  the  said  M.  E.  R.  S.  into  my  custody  as  afore- 
said, was  and  still  is,  a  house  duly  licensed  *by  her  Majesty's 
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Commissioners  in  Lunacy  to  be  kept  by  me,  the  said  J.  6.  Milling^n, 
and  my  partner  in  business  John  Parkin,  a  member  of  the  Royal  College 
of  Surgeons,  as  a  house  for  the  reception  of  private  lunatics,  according 
to  the  form  of  the  statute,''  &c.  "  And  I  hereby  further  humbly  cer- 
tify and  return  that,  at  the  time  of  my  receiving  the  said  M.  E.  R.  S., 
into  my  custody  as  aforesaid,  I  received  with  her  an  order  for  her  re- 
ception under  the  hand  of  J.  C.  Rowlatt ;  which  order  is  as  follows. 

"  I,  the  undersigned,  hereby  request  you  to  receive  Martha  Elizabeth 
Rhodes,  a  person  of  unsound  mind,  as  a  patient  into  your  house.  Sub- 
joined  is  a  statement  respecting  the'  said 

"  Signed.    Name J.  C.  Rowlatt,  M.  A. 

Occupation  (if  any)         .        .  .        .  Aasistani  Minister  of  St.  Peter* a,  Pimlico. 

Place  of  abode  .  36,  Lower  Belgrave  Street. 

Degree  of  relationship  (if  any),  or  other  cir- 1  As  clergyman  of  the  parish,  finding  her  in  t 
cumstances  of  connection  with  the  patient.  /     most  deplorable  and  indecent  condition. 


Name  of  patient,  with  Christian  name   «  |  Martha  Elixabeth  Rhode., 
length j 

Sex  and  acre  Female. 

Married,  aingle  or  widowed    ....  Single. 

Condition  of  life,  and  pre  vbus  occupation  (if)  Derives  her  income  fix>m  a  settlement  upon 
any) /     her. 

Preyioua  place  of  abode Upper  flaton  Street,  Pimlico. 

Religious  persuasion  so  far  as  known 

Duration  of  existing  attack     .... 

Whether  first  attack 

Age  (if  known)  on  fitat  attack 

Whether  subject  to  epilepsy 

Whether  suicidal  or  dangerous  to  others 

Previous  places  of  confinement  (if  any) 

*  Whether  found  lunatic  by  inquisition,  and  \  [^658 

date  of  commission    .        .        .        .         j 

Special  circumstances  (if  any)  preventing' 
the  patient  being  examined,  before  admis- 
sion, separately,  by  two  medical  practi- 
tioners         

Special  circum8tances(ifany)preventing  the  1  Being   constantly  watched  by  an  attendant 
insertion  of  any  of  above  particulars  .         J  whom  she  fears. 

Signed.    Name J.  C.  Rowlatt. 

Dated  this  fourth  day  of  August,  1846. 

To  Messrs.  Pasxin  and  Millinobn,  Proprietors 
of  York  House,  Battersea." 

"  And  that  I  did  also,  at  the  same  time,  receive  with  the  said  M.  E. 
R.  S.  two  medical  certificates,  one  under  the  hand  of  one  Thomas  Will- 
mott,  and  the  other  under  the  hand  of  one  William  Griffith.  Which 
said  medical  certificate  of  the  said  Thomas  Willmott  is  as  follows  : — 

"  I,  Thomas  Willmott,  being  a  surgeon  and  apothecary  duly  qualified, 
hereby  certify  that  I  have  this  day,  separately  from  any  other  medical 
practitioner,  visited  and  personally  examined  Martha  Elizabeth  Rhodes, 
the  person  named  in  the  accompanying  statement  and  order ;  and  that 
the  said  M.  E.  R.  is  a  person  of  unsound  mind,  and  a  proper  person  to 
be  confined ;  and  that  I  have  formed  this  opinion  from  the  following 
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fact ;  viz.  that  she  labours  under  delusions  of  various  kinds ;  that  she  ift 
dirty  and  indecent  in  the  extreme. 

(Signed)  Name.     Thomas  Willmott. 

Place  of  abode.     17  Upper  Eaton  street. 

Dated  this  4th  day  of  August,  1846." 

And  which  said  medical  certificate  of  the  said  William  Griffith  is  as 
follows : — 

'^  I,  William  Griffith,  being  a  surgeon,  hereby  certify  that  I  have  this 
•6541  ^^y*  ^^'^  (*^®  ^^  ^^®  other  certificate):  •"and  that  I  have  formed 
this  opinion  from  the  conversation  I  have  had  this  day  with  the 
said  Martha  Elizabeth  Rhodes. 

Signed.     Name.     William  Griffith. 

Place  of  abode.     31  Lower  Belgrave  street. 

Dated  this  4th  day  of  August,  1846." 

"  And  I  hereby  further  humbly  certify  and  return  that  the  said  person 
in  the  said  order  and  medical  certificates  called  Martha  Elizabeth 
Rhodes,  and  the  said  person  in  the  said  writ  hereunto  annexed  called 
Martha  Eliza  Rhoda  Shuttleworth,  are  one  and  the  same  person,  and 
not  other  or  different.  And  that  the  said  M.  E.  R.  S.  was  received  by 
me  into  my  custody  on  the  said  9th  day  of  August  last,  under  and  by 
virtue  of  the  said  order  and  medical  certificates,  and  under  the  authority 
of  the  statute  8  &  9  Vict.  c.  100. 

And  I  further  humbly  certify  and  return  to  the  annexed  writ  to  me 
directed,  that  above  are  the  causes  why  I  received  into  my  custody,  and 
have  hitherto  detained,  and  still  do  detain,  the  said  M.  E.  R.  S.  in  my 
custody;  and  that  I  now  have  the  body  of  the  said  M.  E.  R.  S.  before 
our  Lady  the  Queen,"  &c. 

J.  H.  Parry  now  moved  that  M.  E.  R.  Shuttleworth  should  be 
discharged.  The  order  and  certificates  are  insufficient,  not  fulfilling 
the  requisites  of  statute  8  &   9  Vict.  c.  100,(a)  s.  45,  Schedules  (B) 

(a)  Stat.  8  &  9  Vict.  c.  100,  s.  45,  enacts  '*  That  no  peraon  (not  a  pauper),  whether  bein^  or 
represented  to  be  aJunatic,  or  only  a  boarder  or  lodfrer,  in  respect  of  whom  any  money  shall  be 
received  or  agreed  to  be  received  for  board,  lodging,  or  any  other  accommodation,  shall  be 
received  into  or  detained  in  any  licensed  house,  and  no  person  (not  a  pauper)  shall  be  received  into 
or  detained  as  a  lunatic  in  any  hospital,  without  an  order  under  the  hand  of  some  person  according 
to  the  form  and  stating  the  particulars  required  in  schedule  (B)  annexed  to  thid  act,  nor  wiiboat 
the  medical  certificates,  according  to  the  form  in  schedule  (C;  annexed  to  this  act,  of  two  phy- 
siciana,  surgeons,  or  apothecaries,  who  shall  not  be  in  partnership,  and  each  of  whom  shall 
separately  from  the  other  have  personally  examined  the  person  to  whom  it  relates,  not  more  than 
seven  clear  days  previously  to  the  reception  of  such  person  into  such  house  or  hospital,  and 
shall  have  signed  and  dated  the  same  on  the  day  on  which  such  person  shall  have  been  so  ex- 
amined ;  and  every  person  who  shall  receive  or  detain  any  such  person  as  aforesaid  in  any  sucii 
house  or  hospital  as  aforesaid  without  such  order  and  medical  certificates  as  aforesaid,  and  any 
physician,  surgeon,  or  apothecary  who  shall  knowingly  sign  any  such  medical  certificate  as  aibre* 
said  which  shall  untruly  state  any  of  the  particulars  required  by  this  act,  shall  be  guilty  of  a 
misdemeanor." 

Sect.  46.  "  Provided  always,  and  be  it  enacted,  That  every  physician,  surgeon,  or  apothecary 
■igning  such  certificate  shall  specify  therein  any  fact  or  facts  (whether  arisintr  from  his  own 
•biervation  or  from  the  information  of  any  other  person)  upon  which  he  has  formed  hia  opinion 
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and  (C)  and  *8.  46.     The  mandatory  part  of  the  order  may  be  r^grr 
proper  as  far  as  it  goes :  but  the  required  particulars  are  not  suffi- 
ciently stated.     As  to  several  there  is  no  statement  *at  all,  none  rmara 
even  that  they  are  unknown  to  the  party  making  the  order.    And  *- 
all  that  is  said  as  to  the  ^^  special  circumstances  (if  any)  preventing  the 
insertion  of  any  of  above  particulars/'  is  "  being  constantly  watched  by 
an  attendant  whom  she  fears.''     This  shows  no  reason  for  the  absence 
of  the  insertion :  as  to  9ome  of  the  particulars,  it  is  impossible  that  such 
a  circumstance  can  have  prevented  the  insertion ;  and  it  has  not,  in  fact, 
prevented  the  inquiries  and  conversation  upon  which  Griffith's  certi- 
^ficate  is  founded.     This  application  was  originally  made  in  the  r*prn 
Bail  Court,  before  Patteson,  J.,  who  referred  the  case  to  the  full 
Court,  but  expresses  his  opinion  that,  where  no  statement  is  annexed  to 

that  the  person  to  whom  each  certificate  relates  is  a  lunatic  or  an  insane  person,  or  an  idiot,  or 
aper^n  of  onaound  mind.'* 

Schedule  (B)  (referred  to  by  sect.  45.) 

"  Order  for  the  reception  of  a  private  patient. 

"  I,  the  undersigned,  hereby  request  you  to  receive  A.  B.,  a  lunatic  [or  an  insane  person,  or 
an  idiot,  or  a  person  of  unsound  mind] ,  as  a  patient  into  your  house  [or  hospital].    Subjoined 
is  a  statement  respecting  the  said  A.  B. 
(Signed)  Name. 

Occupation  (if  any). 

Place  of  abode. 

Degree  of  relattonthipiif  any),  or  other  eircumttanee$  of  connexion  with  the  patient. 

Nsme  of  patient,  with  Christian  namo  at  length. 

Sex  and  age. 

Married,  single,  or  widowed. 

Condition  of  life,  and  previous  occupation  (if  any). 

Previous  place  of  abode. 

Religious  persuasion,  so  far  as  known. 

Duration  of  existing  attack. 

Whether  first  attack. 

Age  (if  known)  on  first  attack. 

Whether  subject  to  epilepsy. 

Whether  suicidal  or  dangerous  to  others. 

Previous  place  of  confinement  (if  any). 

Whether  found  lunatic  by  inquisition,  and  date  of  commission. 

Special   circumstonces  'if  any:  preventing  the  patient  being  examined,  before  admission, 
separately,  by  two  medical  practitioners.  ' 

Special  circumstances  tif  any),  preventing  the  insertion  of  any  of  above  particulars. 
(Signed)      Nawu. 

Dated  this  day  of  one  thousand  eight  hundred  and 

To  proprietor  [or  snperintendant]  of 

[Deaeribing  the  houae  or  hotpilal  by  eituation  and  name,  if  any.] " 

Schedule  (C)  (referred  to  by  sect.  45.) 

Form  of  Medical  Certificate  in  the  case  of  private  patients. 

**  I  being  a  physician  or  surgeon,  or  an  apothecary,  duJy  authorised  to  practice 

as  such,  hereby  certify,  that  I  have  this  day,  separately  from  any  other  medical  practitioner, 
vi«ited  and  permnally  examined  A.  B.,  the  person  named  in  the  accompanying  statement  and 
order,  and  that  the  said  A.  B.  is  a  lunatic  [or  an  insane  person,  or  nn  idiot,  or  a  person  of  unsound 
mind] ,  and  a  proper  person  to  be  confined,  and  that  I  have  formed  this  opinion  from  the  following 
fact  or  facts ;  viz. 
(Signed)      Name. 

Place  of  abode. 

Dated/*  &€. 
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any  particular,  the  words  "  not  known,"  or  something  equivalent,  should 
be  inserted.  [Coleridge,  J.  I  may  not  understand,  more  than  you  do, 
how  the  special  circumstances  at  the  end  prevented  the  insertion  of  the 
particulars :  but  can  we  see  that  the  statement  is  not  true?]  Suppose  the 
only  statement  had  been  that  the  party  making  the  order  did  not  choose 
to  inquire.  [GoLEkiDGB,  J.  That,  on  the  face  of  it  would  have  been 
an  insufficient  reason.  But  suppose  Mr.  Rowlatt  had  said  that  the 
lunatic  was  dumb  and  an  entire  stranger  to  him.]  He  should  at  least 
have  made  inquiry.  [Coleridge,  J.  Suppose  he  had  added  that  the 
lunatic  had  only  just  come  into  the  neighbourhood,  and  that  he  had  not 
the  means  of  making  inquiry.]  Then  he  would  not  be  warranted  in 
depriving  a  party  of  liberty.  [Erle,  J.  The  assumption  is  that  the 
party  is  manifestly  lunatic.  Coleridge,  J.  Some  of  the  particulars 
can  be  stated  only  by  a  medical  practitioner.]  That  is  not  so  as  to  all. 
Further,  the  certificates  are  insufficient.  The  provisions  of  stat.  8  &  9 
Vict.  c.  100,  ss.  45,  46,  appear  to  have  been  enacted  in  consequence  of 
the  insufficiency  of  those  of  stat.  2  &  3  W.  4,  c.  107,  s.  28,  and  Schedule 
(C),  which  required  merely  a  certificate  that  the  party  was  of  unsound 
mind  and  a  proper  person  to  be  confined.  The  first  certificate  gives,  as 
the  ground  of  Willmott's  opinion,  only  the  facts  that  the  party  *'  labours 
under  delusions  of  various  kinds,'*  and  "  is  dirty  and  indecent  in  the 
extreme."  The  first  of  these  is  indefinite  and  states  little  else  than  a 
*6^81  <^^^^l°s^^^  ^  ^^  ^^^  insanity :  the  delusions  should  be  ^specified. 
As  to  habits  of  dirt  and  indecency,  they  may  when  coupled  with 
other  facts,  show  insanity;  but  not  when  standing  alone.  [Coleridge, 
J.  Suppose  from  such  facts  a  medical  man  infers  insanity.  Lord  Den- 
man,  C.  J.  The  protection  intended  is  double,  against  improper  confine- 
ment and  against  danger  from  a  lunatic  being  unrestrained.]  But  the 
Court  ought  to  have  the  means  of  judging :  some  facts,  at  any  rate,  would 
be  insufficient.  In  the  second  certificate  the  words  of  the  statute  are 
departed  from.  The  medical  practitioner  was  not  authorised  to  strike 
out  the  words  "^fact  or  facts,*'  selected  by  the  legislature,  and  substitute 
his  own.  Nor  can  a  conversation  be  a  fact  of  the  kind  contemplated  by 
the  legislature.  Besides,  the  particulars  of  the  conversation  not  being 
shown,  the  statement  really  amounts  only  to  a  repetition  of  the  opinion 
that  the  party  appeared  to  be  insane.  If  this  be  a  compliance  with  the 
statute,  the  alleged  lunatic  is  wholly  in  the  power  of  the  medical  prac- 
titioner. [Coleridge,  J.  By  sects.  61,  62,  &c.,  the  houses  must  be 
visited :  so  that  the  power  is  not  wholly  with  the  medical  practitioner. 
Besides,  I  am  not  prepared  to  concede  that,  if  the  certificates  be  defi- 
cient we  are  to  discharge.  The  return  states  that  the  lunatic  is  unfit 
and  unsafe  to  be  at  large.  I  recollect  a  case  which  was  twice  before 
me.  A  magistrate  had  improperly  sent  a  lunatic  to  the  Hanwell  asylum. 
I  remanded  the  party  till  I  could  be  satisfied  as  to  her  state ;  and  I 
found  that  she  ought  to  be  confined.     Thi   cise  is  somewhat  analogous 
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tc  that  of  an  insufficient  commitment ;  where,  if  we  are  satisfied  that  the 
party  ought  to  be  committed,  we  recommit.  ]  Perhaps  the  analogy  of 
B  conviction  is  closer.     [Coleridge,  J.   Your  argument  seems  to  come  to 

this :  that,  although  we  saw  that  a  party  was  a  raving  and  dan-  r^g^g 
gerous  lunatic,  we  ought  to  discharge  him  if  the  order  or  certi- 
ficates were  deficient.]  In  that  case,  the  Court  would  be  under  the 
necessity,  however  inconvenient,  of  allowing  the  lunatic  his  common  law 
right  of  liberty.  [Lord  Denman,  C.  J.  Is  not  the  confining  of  a  dangerous 
lunatic  also  founded  on  common  law  principles  ?]  -  That  would  give  any 
individual  a  right  to  exercise  his  discretion  as  to  confining  an  alleged 
lunatic.  [Coleridge,  J.  In  strictness,  the  lunatic  should  be  personally 
in  Court.]  The  allegation  in  the  return  ought  not  to  be  conclusive. 
[Erle,  J.  Under  stat.  56  G.  3,  c.  100,  s.  8,  you  might  have  disputed 
its  truth.]  It  is  at  any  rate  important  that  the  Court  should  now  decide 
upon  the  legality  of  the  certificates.  [Erle,  J.  K  there  has  been  an 
unauthorised  certifying  or  receiving,  that  is  a  misdemeanour.]  The 
return  alone  is  now  before  the  Court.  If  nothing  were  returned  but 
that  the  party  was  a  dangerous  lunatic,  the  Court  would  surely,  in  order 
to  follow  out  the  policy  of  the  legislature,  hold  that  insufficient.  The 
party  might  be  discharged  on  this  return  and  immediately  placed  in 
custody  by  regular  proceedings.  It  is  clear  that  Patteson,  J.,  in  the 
case  In  re  Fell^  8  Dowl.  &  L.  373,  considered  the  question,  whether  the 
lunatic  should  be  discharged,  to  be  the  same  with  the  question  whether 
the  order  and  certificates. were  sufficient. 

Sir  John  Bayley^  contrti,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  I  feel  no  difficulty,  except  the  doubt  expressed 
upon  it  by  my  brother  Patteson.  But  we  are  bound  to  form  our  own 
opinion,  *e8pecially  in  a  case  which  is  of  vast  importance,  and  r«£*^A 
exceptional,  and  in  which,  unless  there  were  peculiar  precautions  ^ 
provided,  there  would  be  no  security  either  to  the  public  or  to  the  unfor- 
tunate class  of  persons  who  are  the  object  of  the  provisions.  It  is 
notorious  that  formerly  there  were  many  cases  of  oppression :  and  acts 
of  parliament  were  passed  to  prevent  their  taking  place.  Stat.  2  &  3 
W.  4,  c.  107,  was  found  not  to  be  satisfactory.  The  late  act  has  pro- 
vided, with  extreme  care  and  tenderness,  to  give  to  the  patients  all  that 
is  not  dangerous  to  themselves  or  the  public.  A  party  is  to  issue  an 
order:  no  particular  person  is  pointed  out:  no  special  character  is 
assigned :  but  a  party  is  to  act  who  has  an  opportunity  of  observation. 
Nothing  can  be  more  proper  than  the  conduct  of  a  clergyman  of  a 
parish  who,  finding  a  person  that  ought  to  be  confined,  takes  on  himself 
to  issue  such  an  order.  The  language  of  the  act  is  peculiar.  It  directs 
that  no  person  shall  be  received  or  detained  without  an  order,  which  is 
to  contain  statements  as  to  certain  particulars.  It  appears,  therefore, 
to  render  the  reception  and  detainer  unlawful  unless  such  particulars 
appear*     Now  here,  I  think,  they  do  appear.     As  to  some,  there  are 
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express  statements.  As  to  others,  we  must  understand  that  they  aro 
not  answered  because  the  party  making  the  order  has  no  knowledge :  the 
omission  is  equivalent  to  a  statement  that  he  does  not  know.  Then  special 
circumstances  are  stated  which  prevent  the  insertion  of  some  of  the  par- 
ticulars of  the  lunatic's  previous  history.  I  think  these  circumstances  per- 
fectly sufficient ;  because,  if  there  be  any  one  present  who  exercises  a  con- 
trol over  one  of  a  deranged  mind,  it  is  a  necessary  consequence  that  a  third 
♦fjfill  P^^^y  *<5annot  expect  to  obtain  full  information.  The  order  is  un- 
doubtedly made  bon&  fide :  and  I  think  it  sufficient.  We  come  then 
to  the  certificates.  As  to  them,  the  language  of  the  statute  difiers  from 
that  used  in  respect  of  the  order.  Sect.  46  is  directory.  And  the 
reason,  perhaps,  of  the  legislature  using  only  terms  of  direction  is  that 
the  parties  to  whom  the  section  relates  are  persons  of  professional  skill. 
The  first  certificate  states,  as  the  ground  of  the  surgeon's  opinion  that 
the  female  is  insane,  that  she  labours  under  delusions  of  various  kinds, 
and  is  dirty  and  indecent  in  the  extreme.  It  never  can  have  been  meant 
by  the  legislature  that  the  particular  details  of  such  matters  as  these 
should  be  stated.  Often  there  are  no  means  by  which  any  tribunal  could 
determine  whether  what  are  termed  delusions  were  so  or  not :  it  might 
be  mere  matter  of  opinion.  iNow  the  act  refers  this  to  the  skill  and 
knowledge  of  professional  persons.  It  is  quite  enough  that  they  speak 
to  the  existence  of  delusions.  The  dirt  and  indecency  might  also  be 
quite  enough  to  justify  a  professional  person  in  coming  to  the  opinion 
of  insanity.  The  second  certificate  is  less  formal.  I  think  it  would 
have  been  better  if  there  had  been  no  deviation  from  the  form  in  the 
act :  but  what  we  do  find  is  manifestly  equivalent  to  the  language  of  the 
act.  If  the  surgeon  had  stated,  as  the  fact,  ^^  a  conversation  from  which 
I  am  of  opinion  that  she  is  insane,"  that,  considering  who  he  is,  would 
have  shown  the  sort  of  fact  required ;  because  credit  is  given  to  him,  as 
a  skilful  person,  by  the  act  of  parliament.  Nothing  done  by  these 
documents  is  final :  an  inquiry  may  still  be  gone  into :  the  object  of  the 
legislature  rather  seems  to  be  to  point  out  sources  of  evidence,  and  not 
*6621  *^  req'iir©  *particulars,  the  sufficiency  of  which  must  be  judged 
of  by  those  to  whom  it  refers  the  question.  I  think,  therefore, 
that  these  certificates  are  sufficient.  But  I  go  a  little  farther.  If  the 
Court  thought  that  a  party,  unlawfully  received  or  detained,  was  a  luna- 
tic, we  should  still  be  betraying  the  common  duties  of  members  of  society 
if  we  directed  a  discharge.  But  we  have  no  power  to  set  aside  the  order, 
only  to  discharge.  And  should  we,  as  judges  or  individuals,  be  justified 
in  setting  such  a  party  at  Urge  ?  It  is  answered,  that  there  may  be  a 
fresh  custody.  But  why  so  ?  Is  it  not  better,  if  she  be  dangerous, 
that  she  should  remain  in  custody  till  the  Great  Seal  or  the  commissioners 
act  ? '  Therefore,  being  satisfied  in  my  own  mind  that  there  would  be 
danger  in  setting  her  at  large,  I  am  bound  by  the  most  general*  princi- 
ples to  abstain  from  so  doing :  and  I  should  be  abusing  the  name  of 
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liberty  if  I  were  to  take  off  a  restraint  for  which  those  who  are  most 
interested  in  the  party  ought  to  be  most  thankful. 

Coleridge,  J.  I  am  of  the  same  opinion.  Although  the  act  of 
parliament  is  a  novelty,  yet  my  lord  has  gone  into  the  question  so  fully 
that  it  is  quite  unnecessary  for  me  to  say  more. 

Wig  HTM  AN,  J.  I  am  of  the  same  opinion  :  and  I  refrain  from  adding 
more  for  the  reason  given  by  my  brother  Coleridge. 

Erle,  J.  I  am  of  the  same  opinion.  I  will  make  hut  one  remark. 
The  prohibition  is,  that  no  one  shall  be  received  or  detained  in  a  licensed 
house  as  a  lunatic,  without  an  order  and  certificates.  It  is  not  a  general 
^prohibition  against  confining  lunatics.  That  is  left  as  at  common  r«ggQ 
law.  The  party  was  remanded. 

Sir  John  Bayley  applied  for  costs. 

Lord  Denman,  C.  J.     I  do  not  see  what  power  we  have  to  give  them. 


The  QUEEN  v.  The  Inhabitants  of  ANDERSON.     Nov.  18. 

The  Court  will  take  notice  that  the  offices  of  assesflor  and  collector  of  the  land  tax  and  BBnessed 
taxes  are  **  public  annual"  offices,  within  the  meaning  of  stat.  3  W.  &  M.  c.  11,  s.  6. 

A  statement,  in  a  ground  of  appeal,  that  the  pauper  ''served"  the  offices  in  question,"  to  which 
said  offices  he  was  duly  and  legally  appointed,"  imports  that  he  served  those  offices  "for 
himself  and  on  his  own  account"  within  the  meaning  of  stat.  3  W.  &  M .  c.  11,  s.  6. 

A  statement  in  aground  of  appeal,  that  the  pauper  served  the  offices  for  certain  specified  years, 
"  during  which  years  he  was  an  inhabitant  and  resident"  in  C,  imports  that  he  inhabited  and 
resided  in  C.  during  the  whole  of  those  years. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  James 
Furber  and  his  wife  and  child  from  the  parish  of  Lytchet  Minster  to  the 
parish  of  Anderson,  both  in  Dorsetshire,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the  following  case. 

The  sixth  and  material  ground  of  appeal  was  as  follows. 

^'  That  the  said  paupers  were,  at  the  time  of  granting'  the  said  order, 
and  are  now,  legally  settled  in  the  parish  of  Ghaldon  Herring  in  the  said 
county  of  Dorset,  by  reason  of  the  pauper  the  said  James  Furber  having 
for  many  years,  to  wit,  the  years  1832,  1833  and  1834,  and  afterwards, 
served  the  offices  of  assessor  and  collector  of  the  land  tax,  and  also  the 
assessed  taxes,  in  the  tithing  of  Chaldon  West  in  the  parish  of  Chaldon 
Herring :  and  to  which  said  offices  he  was  duly  and  legally  appointed ; 
*and  during  which  years  he  was  an  inhabitant  and  resident  in  r#gg  i 
the  said  parish  of  C.  H.,  and  for  some  time  afterwards. 

At  the  trial,  the  respondents  called  the  pauper  James  Furber,  and 
proved  a  settlement  in  the  appellant  parish  by  renting  a  tenement  from 
1816  to  1823.  The  appellants  then  proposed  to  cross  examine  the  pau- 
per with  a  view  to  the  proof  of  a  subsequent  settlement  obtained  by  him 
in  the  parish  of  Chaldon  Herring  by  serving  the  office  of  collector  of  land 
tax,  during  the  years  1832, 1833,  and  1834,  in  the  same  parish  of  C.  H., 
M  alleged  in  the  snid  ground  of  appeal.     Whereupon  it  was  objected, 
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for  the  respondents,  that  the  appellants  were  precluded  from  giving 
any  evidence  of  such  settlement  by  reason  of  the  insuflSciency  of  the 
statement  in  the  said  sixth  ground  of  appeal,  inasmuch  as  it  did  not  set 
forth  that  it  was  a  "public  annual  office"  which  the  pauper  had  served, 
or  that  he  served  it  for  himself  and  on  his  own  account ;  and  inasmuch  as 
it  did  not  appear  therefrom  that  he  had  resided  forty  days  in  Chaldon 
Herring  during  the  time  of  his  serving  such  office  in  that  parish. 

After  argument,  the  Court  held  the  objection  good;  but  permitted 
the  appellants  to  prove,  and  they  did  in  fact  prove,  that  the  pauper, 
subsequently  to  his  obtaining  a  settlement  in  the  appellant  parish,  gained 
a  settlement  in  the  said  parish  of  Chaldon  Herring  by  serving  the  office 
of  collector  of  land  tax  therein  during  the  years  in  the  said  sixth  ground 
mentioned,  and  that  the  said  office  was  a  public  annual  office,  to  which 
he  was  duly  and  legally  appointed,  and  that  he  served  it  for  himself  and 
on  his  own  account,  and  resided  in  the  said  parish  of  C.  H.  throughout 
maarri  the  period  of  his  said  service.  •This  proof  having  been  gone 
■*  through,  the  Court  confirmed  the  order,  subject  to  the  opinion  of 
this  Court. 

The  question  for  this  Court  wa^,  whether  the  statement  in  the  said 
sixth  ground  of  appeal  was  sufficient  to  let  the  appellants  into  proof  of 
the  settlement  alleged  therein.  If  the  Court  should  be  of  opinion  that 
it  was  sufficient,  the  order  of  sessions  and  order  of  removal  were  to  be 
quashed :  if  not,  the  order  of  sessions  to  be  confirmed. 

Lucena  and  Ffooks  in  support  of  the  order  of  sessions.     Stat.  3  W.  & 
M.  c.  11,  s,  6,  confers  a  settlement  on  any  person  inhabiting  a  town  or 
parish  who  "  shall  for  himself  and  on  his  own  account  execute  any 
public  annual  office  or  charge  in  the  said  town  or  parish,  during  one 
whole  year.''     It  is  not  stated  in  this  ground  of  appeal  that  the  office 
was  annual,  or  that  Furber  executed  it  for  himself,  and  on  his  own 
account :  and  'the  statement  is,  therefore,  imperfect,  as  a  statement  of 
settlement  by  hiring  and  service  is  imperfect  where  it  does  not  appear 
that  the  party  was  unmarried  and  without  child  or  children  at  the  time 
of  the  hiring ;  Regina  v.  Wymondhamy  2  Q.  B.  541 ;  Regina  v.  The  Re- 
corder of  LeedSj  2  Q.  B.  547.     The  pauper  here  might  have  served  the 
office  by  deputy,  in  which  case  he  might,  if  a  certificate  man,  have 
gained  a  settlement  by  virtue  of  stat.  9  &  10  W.  3,  c.  11,  but  not  other- 
wise ;  Rex  V.  St.  Maurice  in  Wincheiter^  1  Burr  S.  C.  27,  per  Lee,  J., 
p.  34.     Or  he  might  have  served  as  deputy  to  another.     This  affords  an 
additional  reason  why  the  statement  should  have  been  more  particular 
as  to  the  fact  that  the  execution  was  on  his  own  account.     The  state- 
♦fififil   ™®^*»  t^**  *^^®  pauper  was  an  inhabitant  of  the  parish  "  during" 
the  year  for  which  he  served  the  office,  does  not  necessarily 
import  an  inhabitancy  for  forty  days.     To  support  this  latter  construc- 
tion, it  must  be  said  that  the  word  "  during"  necessarily  imports  the 
whole  year ;  but  that  is  not  its  meaning.     When  an  event,  occupying  a 


9  Adolphus  &  Ellis.    N.  S.  666 

shorter  period  of  time,  is  said  to  take  place  in  the  course  of  a  longer 
period,  the  word  "during"  is  property  used;  not  else:  thus,  to  say  that 
the  cases  in  the  Grown  paper  were  beard  "  during"  Michaelmas  Term 
fTould  not  imply  that  nothing  else  was  heard.  And,  therefore,  the  legis- 
lature in  Stat.  8  &  9  W.  rS,  c.  30,  s.  4,  enacts  that  the  service  to  confer  a 
settlement  under  a  hiring  shall  last,  not  during  a  year,  but  "during  the 
space  of  one  whole  year."  [Lord  Denman,  C.  J.  That  instance  makes 
against  you.  It  shows  that  the  legislature  used  the  word  "  during"  as 
equivalent  to  "for  the  whole  time."]  Regtna y.  ffonIei/^{a)  Aoyfs  the 
•strictness  with  which  adverbs  of  time  are  to  be  construed.  r*fifi7 

Stocky  contr^,  was  stopped  by  the  Court.  ^ 

Lord  Denman,  C.  J.  The  principle  upon  which  this  Court  has  pro- 
ceeded in  its  recent  decisions  on  objections  of  this  kind  has  been,  that 
the  statement  of  the  settlement  must  be  according  to  the  terms  of  the 
act  creating  it,  and  leave  nothing  to  inference.  When  the  terms  of  the 
act  are  not  literally  followed,  the  question  must  of  course  arise,  in  every 
case,  whether  they  are  or  are  not  substantially  followed :  and  the  solu- 
tion of  this  question  must  often  rest  on  fine-drawn  and  minute  distinctions. 
In  the  present  instance,  I  think  the  terms  of  the  act  are  substantially 
followed.  As  to  the  first  objection,  it  must,  no  doubt,  appear  that  the 
office  executed  is  a  public  annual  one.  But  we  know  the  offices  of  asses- 
sor, and  collector  of  land  tax,  and  assessed  taxes,  to  be  such  by  acts  of 
parliament.(()  As  to  the  second  objection,  the  statement  is  that  the 
pauper  was  "duly  and  legally  appointed"  to  the  oflices  which  he  exe- 
cuted :  this  prim&  facie  imports  that  he  served  them  for  himself,  and  on 
his  own  accoxint :  it  is  unnecessary  to  negative  an  inference  which  •is  rmaf-o 
against  the  obvious  sense  of  the  words.     With  respect  to  the 

(a)  1  New  Sees.  Ca.  397.     November  20th,  1844. 

Id  that  case  the  examinations  relied  upon  by  the  respondents  as  establishing  a  settlement  by 
renting  land  contained  the  following  statement.  **  Thirty-nine  years  ago,"  **  I  went  to  live  in 
the  township  of  Honley."  **  In  or  about  the  year  1814  I  removed,"  &c.  '*  I  then  occupied 
.and  resided  in  a  cottage  at  Cocking  Steps  Mill,  in  which  I  have  lived  ever  since."  "In  the 
year  1818,  or  in  the  spring  of  the  year  1819,  I  hired,"  &.c.  (he  (hen  stated  a  renting  not  material 
to  the  decision) ;  "  during  all  which  time  I  resided  and  inhabited  in  the  said  township  of  Honley 
at  Cocnkig  Steps  Mill  aforesaid."  "  In  the  year  1821,  whilst  I  resided  at  the  same  place,  I 
rented  and  occupied  between  three  and  four  acres  of  land  at  Scot  Gate  Head,  in  Honley  aforesaid 
*  of  one  John  Todd,  of,"  &c.,  "  of  the  annual  value  uf  7/.,  and  for  which  I  paid  7/.  rent  for  the 
tame  for  several  years.  In  the  year  1221,  and  at  the  same  time  that  I  so  occupied  the  land  of 
John  Todd,  1  also  rented  and  occupied  three  acres  of  land  at  Scot  Gate  Head  aforesaid  of  one 
John  Bottomley,  of,"  &c.,  "of  the  annual  value  of  7/.,  at  7/.  rent,  which  I  occupied  for  one 
year,  and  then  gave  it  up,  in  the  year  1822.  The  cottage  at  Cocking  Steps  Mill  aforesaid 
which  I  lived  in  during  all  the  time  I  so  occupied  the  land  of  John  Todd  and  John  Bottomly 
respectively,  was  worth  3/.  per  annum." 

The  Court  (Lord  Denman,  C.  J.,  Williams,  Coleridob  and  Wiohtman,  Js.)  held  the 
examination  defective,  as  not  showing  that  the  party  occupied  both  the  portions  of  land  together 
ibr  the  full  space  of  a  year,  residing  in  Honley  for  forty  days  of  such  year ;  and  they  said  that 
"  at  the  same  time"  did  not  mean  "  all  the  said  time." 

Hall  in  support  of  the  order  of  sessions  ;  Pathley  and  Overend  contra. 

(6)  See  Stat.  38  G.  3,  c.  5,  s.  7,  and  Sex  v.  The  Commitiionert  of  the  Land  Tax  m  of. 
Martin  in  tke'Fieldf,  1  T.  R.  146.  As  to  the  offices  of  assessor  and  collector  of  land  tax,  tec 
ftat.  48  G.  3,  c.  141,  s.  1. 
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words  '^during  which  years,"  it  appears  to  m^  that  in  their  strict  and 
proper  legal  sense  they  mean  for  the  whole  of  those  years ;  and  that 
the  other  meaning,  namely,  ''  at  some  time  in  those  years/'  is  colloquial 
and  incorrect. 

Coleridge  and  Wightman,  Js.,  concurred. 

Erle,  J.  I  think  the  requisites  sufiSciently  appear  hy  necessary 
intendment:  for  I  cannot  accede  to  the  doctrine  that  "necessary 
intendment"  fairly  means  an  intendment  which  cannot  hy  possibihty 
be  misinterpreted.  Rule  of  sessions  quashed.(a) 

(a;  Reported  by  H.  Merivale,  Esq. 
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The  smuggling  act,  8  &  9  Vict.  c.  87,  s.  2,  enacts  that  any  vessels  therein  described,  which 
shall  be  found  to  have  been  within  certain  distances  respectively  of  the  coast  of  the  United 
Kingdom,  &.C.,  having  on  board  tobacco  not  being  in  a  cask,  &.C.,  containing  300  lbs.  weight, 
&.C.,  or  any  tobacco  stalks,  or  other  articles  specified,  shall  be  forfeited. 

8ect.  4  enacts  that  nothing  in  the  act  contained  shall  render  any  vessel  of  120  tons  burden  lia- 
ble to  forfeiture  on  account  of  any  tobacco  coming  from  certain  specified  places  in  packages 
of  certain  weights  respectively,  nor  to  render  any  vessel  of  60  tons  burden  liable  on  acccunt 
of  other  articles  mentioned  in  sect.  2,  under  circumstances  which  are  severally  stated  in  this 
clause. 

Sect.  50  enacts  that  every  subject  of  Her  Majesty  who  shall  be  found  to  have  been  on  board 
any  vesael  liable  to  forfeiture  under  this  act  for  being  found  to  have  been  within  certain  dis- 
tances mentioned  in  this  act,  having  on  board,  or  having  had  on  board,  such  goods  as  subject 
the  vessel  to  forfeiture,  and  every  person  not  being  a  subject,  &c.,  who  shall  be  found  to  have 
been  on  board  any  vessel  liable  to  forfeiture  for  any  of  the  causes  last  mentioned  within  one 
league  of  the  coast  of  the  United  Kingdom,  **  shall,  upon  being  duly  convicted  of  any  of  the 
said  offences  before  any  two  justices  of  the  peace,  be  adjudged  by  such  justices*"  to  be  im- 
prisoned, &.C.  Proviso,  that  any  person  proving  to  the  satisfaction  of  any  justice  or  justices 
before  whom  he  may  be  brought  that  he  was  only  a  passenger,  and  had  no  interest  in  the 
vessel  or  any  goods  on  board,  shall  be  discharged. 

Held,  by  Coleridob  and  Erle,  Js.,  Lord  Denxan,  C.  J.,  dubitante,  that,  in  a  conviction, 
under  sect.  50,  for  being  found  in  a  vessel  liable  to  forfeiture  under  sect.  2,  as  having  on  board 
prohibited  goods,  it  was  unnecessary  to  negative  the  exemptions  in  sect.  4. 

Semble^  per  Lord  Denman,  C.  J.,  that,  where  a  statute  imposes  penalties  for  an  act  indifferent 
in  its  own  nature,  and  which,  by  the  statute  itself,  is  not  an  offence  if  done  under  circumstances 
the^e  specified,  the  informer  must  show  it  to  be  criminal,  and  for  that  purpose  negative  the 
circumstances  under  which  (whether  they  be  embodied  in  the  penal  clause  or  not)  criminaKty 
does  not  attach. 

By  sect.  103,  every  warrant  of  commitment  under  this  or  any  act  relating  to  the  custom? 
shall  be  deemed  valid,  if  it  set  forth  an  offence  in  the  words  of  the  act;  and  nd  such  warrant 
shall  be  held  void  for  any  defect  therein,  if  it  allege  a  conviction  of  such  oflience,  and  if  it 
appear  to  the  Court  before  which  the  warrant  is  returned  that  the  conviction  proceeded  on 
good  and  valid  grounds.  Semble,  that  if,  on  return  of  such  warrant  to  a  habeas  corpus,  the 
grounds  of  conviction  are  relied  upon  in  answer  to  an  allegation  of  defect  in  the  warrant,  it 
lies  upon  the  party  supporting  the  conviction,  to  prove  those  grounds,  and  that,  to  do  thi«. 
he  must  bring  up  the  depositions  by  certiorari. 

Kect.  58  enacts  (for  the  purpose  of  giving  time  to  prepare  informations,  convictions,  &.c.)  tfas^ 
when  any  person  shall  have  been  detained  by  an  officer  (empowered  by  sect.  50)  for  anv 
oflence  against  this  or  any  other  act  relating  to  the  customs,  and  shall  have  been  taken  before 
a  justice,  if  it  appear  to  such  justice  that  there  is  cause  to  detain,  he  is  thereby  anthorisrd 
and  required  to  order  such  person  to  be  detained  a  reasonable  time,  and  at  the  expiration  of 
such  time,  to  be  brought  before  any  two  juHtir'es.  who  arc  thereby  authoriseil  and  reqitirert 
finally  to  hear  and  determine  the  matter.  Helfl.  that,  alihoush  the  justice  detains  the  party 
for  an  unreasonable  time,  and  lie  xn  then  brought  before  two  justices  and  convicted,  tht 
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conviction  is  still  valid,  the  jurisdiction  to  convict  depending  on  sect.  50,  and  not  beinji; 
aflected  by  the  improper  proceeding  under  sect.  58. 

Lush,  on  this  day,  obtained  a  rule(a)  for  a  habeas  corpus  directed  to 
the  keeper  of  the  House  of  Correction  at  Louth,  in  Lincolnshire,  to 
bring  up  the  •body  of  James  Van  Boven,  then  in  his  custody.  rmanQ 
On  a  subsequent  day  in  this  term(6)  the  prisoner  was  brought  up, 
and  the  following  warrant  returned,  as  containing  the  cause  of  commit- 
ment. 
Borough  of  Grimsby,  )  ^^  wit.— To  James  Watt,  an  officer  of  customs,  and 

Parts  of  Lindsey      >  to  John  Joseph  Brian,  the  gaoler  or  keeper  of  the 

County  of  Lincoln,    j  House  of  Correction  at  Louth  in  the  parts  of  Lind- 
sey,  in  the  county  of  Lincoln. 

Whereas  James  Van  Boven  has  this  day  been  duly  convicted  before 
us,  William  Brooks,  Esquire,  Mayor,  Thomas  Bell  and  Charles  Percival 
Loft,  Esquires,  three  of  her  Majesty's  justices  of  the  peace  in  and  for 
the  said  borough,  &g.,  in  the  said  parts,  &c.,  and  county,  &c.,  upon  the 
information  of  Samuel  Mayor,  Esquire,  an  officer  of  customs  wlio  was 
directed  by  the  Commissioners  of  her  Majesty's  customs  to  prefer  the 
same :  For  that,  within  six  months  now  last  past,  that  is  to  say  on,  &c., 
(19th  August,  1846),  he,  the  said  James  Van  Boven,  not  being  a  subject 
of  her  Majesty,  and  being  liable  to  be  detained  for  the  offence  therein 
mentioned,  was  found  on  the  high  seas  within  one  league  of  the  coast 
of  the  United  Kingdom,  to  wit,  within  one  league  of  the  coast  of  the 
county  of  Lincoln,  on  board  a  certain  vessel  then  and  there  liable  to 
forfeiture  under  the  provisions  of  a  certain  act  relating  to  the  customs, 
made  and  passed  in  A.  n.  1845, (c)  intituled  "An  act  for  the  prevention 
of  smuggling,"  for  that  the  said  vessel,  being  a  foreign  ^vessel,  r^g^-i 
was  on,  &c.  (19th  August,  1846),  found  on  the  high  seas  afore-  *■ 
said  within  one  league  of  the  coast  of  the  United  Kingdom,  to  wit, 
within  one  league  of  the  coast  of  the  county  of  Lincoln,  the  said  vessel 
then  and  there  having  on  board,  whilst  the  said  vessel  was  within  the 
said  space  of  one  league  from  the  said  coast,  and  whilst  the  said  J.  V.  B. 
was  on  board  thereof,  divers,  to  wit,  2688  pounds  weight  of  tobacco  stalks, 
contrary  to  the  form  of  the  statute  in  that  case,  &c. :  And  whereas  the 
the  said  J.  V.  B.  was,  on  the  day  and  year  last  aforesaid,  for  the  offence 
aforesaid, detained  by  one  James  Watt,  being  then  and  there  an  officer  of 
customs,  and  by  him  taken,  brought  and  carried  into  a  certain  {flaceon  land 
in  the  United  Kingdom,  to  wit,  into  the  parish  of  Great  Grimsby,  in  the 
said  borough,  &c.,  in  the  said  parts,  &c.,  in  the  said  county,  &c. :  And 
whereas  we,  the  said  justices,  did  adjudge  that  the  said  J.  V.  B.  should 
for  his  said  offence  be  imprisoned  in  the  House  of  Correction  at  Louth, 
in  the  parts  and  county  aforesaid,  and  be  there  kept  to  hard  labour  for 
the  term  of  six  calendar  months :  These  are  therefore,  &c.     (The  war- 

(al  In  the  Bail  Court,  before  Pattesom,  J. 

(6)  November  24th.    Before  Lord  Denmah,  C.  J.,  Colbridob  and  Erle,  Js. 

(f)  8  &.  9  Vict.  c.  87. 
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rant  then  required  James  Watt  forthwith  to  take  and  convey  J.  V.  B. 
to  the  said  House  of  Correction,  and  deliver  him  into  the  hands  of  the 
gaoler  or  keeper  thereof:  And  the  justices  thereby  authorised  and 
required  J.  J.  Brian,  the  gaoler  or  keeper,  &c.,  to  receive  and  take  J. 
y.  B.  into  his  custody,  and  to  keep  him  for  the  said  term  of  six  calendar 
months  to  hard  labour.) 

Given,  &c.,  at  Great  Grimsby,  in  the  s'aid  borough,  &c.,  this  Ist  day 
of  September,  A.  d.  1846.    (Signed  and  scaled  by  the  three  justices.) 

The  return  having  been  read, 
m^trq-i     ^Lvsh  moved  that  the  prisoner  might  be  discharged. 

The  grounds  stated  in  moving  for  the  writ,  and  now  relied  upon,(a) 
were :  1.  That  the  warrant  did  not  set  forth  a  sufficient  conviction  under 
Stat.  8  &  9  Vict.  c.  87,  s«  50.(i)    2.  (On  affidavit) :    That  the  prisoner 

(a)  Lush,  in  moTing,  objected  to  the  warrant,  as  not  showing  that  the  land  to  which  the 
prisoner  had  been  first  brought  was  within  the  borough  of  Great  Grimsby ;  and  he  cited  In  the 
matter  of  Peerle$My  1  Q.  B.  143.  •  But  this  objection  was  afterwords  waived,  there  being  no 
ground  for  it  in  the  language  of  the  statute  now  in  question. 

(6)  Stat.  8  &  9  Vict.  c.  87,  s.  2.  **  And  be  it  enacted,  That  if  any  vessel  not  being  square 
rigged,  or  any  boat,  either  belonging  in  the  whole  or  in  part  to  Her  Majesty's  subjects,  or 
having  half  the  persons  on  board  subjects  of  Her  Majesty,  shall  be  found  or  discovered  to  have 
been  within  100  leagues  of  the  coast  of  the  United  Kingdom  ;  or  if  any  vessel  either  bebnging 
in  the  whole  or  in  part  to  Her  Majesty's  subjects,  or  having  half  the  persons  on  board  subjects 
of  Her  Majesty,  or  if  any  foreign  vessel  not  being  square  rigged,  or  any  foreign  boat,  in  which 
there  shall  be  one  or  more  subjects  of  Her  Majesty,  shall  be  found  or  discovered  to  hav* 
been  within  four  leagues  of  that  part  of  the  United  Kingdom  which  is  bet.ween  the  North 
Foreland  on  the  coast  of  Kent  and  Beachy  Head  on  the  coast  of  Sussex,  or  within  eight  leagues 
of  any  other  part  of  the  coast  of  the  United  Kingdom ;  or  if  any  foreign  vessel  or  boat  sbaO 
be  found  or  discovered  to  have  been  within  one  league  of  the  coaat  of  the  United  Kingdom  ; 
or  if  any  vessel  or  boat  shall  be  found  or  discovered  to  have  been  within  one  league  of  the 
islands  of  Guernsey,  Jersey,  Alderney,  Sark,or  Man  respectively,  or  within  any  bay,  harbour, 
river,  or  creek  of  or  belonging  to  any  one  of  the  said  islands,  any  such  vessel  or  boat  k»  ibood 
or  discovered,  having  on  board  or  in  any  manner  attached  thereto,  or  having  had  on  board  or  io 
any  manner  attached  thereto,  or  conveying  or  having  conveyed  in  any  manner,  any  spirits  not 
being  in  a  cask  or  other  vessel  capable  of  containing  liquids  of  the  size  or  content  of  twenty 
gallons  at  the  least,  or  any  tea  exceeding  six  pounds  weight  in  the  inrhole,  or  any  tobacco  or 
snuff  not  being  in  a  cask  or  package  containing  300  pounds  weight  of  tobacco  or  snuflf  at  leaal, 
or  being  separated  or  divided  in  any  manner  within  any  cask  or  package,  or  any  tobacco  stalks, 
or  any  oordage  or  other  articles  adapted  and  prepared  for  slinging  or  sinking  small  caf»k8,or  any 
casks  or  other  vessels  whatsoever  of  less  size  or  content  than  twenty  gallons,  of  the  description 
used  for  the  smuggling  of  spirits,  then  and  in  every  such  case  the  said  spirits,  tea,  tobacco  and 
tobacco  stalks,  together  with  the  casks  or  packages  containing  the  same,  and  the  cordage  or 
other  articles,  casks,  and  other  vessels  of  the  description  aforesaid,  and  also  the  vessel  or  boat, 
shall  be  forfeited." 

Sect.  4enactt:  *'  That  nothing  herein  contained  shall  extend  to  render  any  vessel  of  the  burden 
of  120  tons  w  upwards  liable  to  forfeiture  on  account  of  any  tobacco  or  snuff  coining  direct 
firom  the  East  Indies,  and  being  in  packages  each  containing  100  pounds  weight  of  tobacco  or 
snuflf  at  least,  or  on  account  of  any  cigars  being  in  packages  each  containing  100  pounds  weight 
of  cigars  at  least, or  on  account  of  any  tobacco  the  produce  of  Mexico,  Columbia,  the  continent 
of  South  America,  or  of  the  islands  of  Saint  Domingo  or  Cuba,  coming  direct  from  those  plaeea 
respectively,  or  from  the  warehouse  in  any  British  possession  in  America,  in  packages  emdk 
containing  eighty  pounds  weight  of  tobacco  at  least,  or  on  account  of  any  negrohead  tobacco 
the  produce  of  and  coming  direct  from  the  United  States  of  America,  in  packages  each  Gon> 
taining  of  such  tobacco  150  pounds  weight  at  least,  or  on  account  of  any  tobacco  of  the  dominiona 
of  the  Turkish  empire  which  may  be  separated  or  divided  in  any  manner  within  the  outward 
package,  such  outward  package  being  a  hogshead,  cask,  chest,  or  case  containing  of  such  tobacco 
900  pounds  weight  at  least,  nor  to  render  any  vessel  of  60  tons  burden  or  upwards  liable  i« 
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was  arrested  by  an  officer  of  the  customs,  and  taken  ^before  r#f*iTQ 
magistrates,  on  the  2l8t  of  August,  when  the  magistrates  ordered  ^ 
him  to  be  detained  in  the  town  gaol  till  the  31st,  and  to  be  then  brought 
up  for  examination:  that  he  was  then  brought  before  justices,  who 
adjourned  the  hearing  till  the  next  day,  when  the  commitment  took 
place ;  that  such  detention  was  not  for  a  reasonable  time,  within  sect. 
58  of  the  statute ;  and,  consequently,  that  on  September  1st,  the  priso- 
ner was  not  lawfully  in  custody,  and  the  magistrates  had  not  jurisdiction 
to  commit  him. 
Sir  J.  Jervisj  Attorney  General,  Sir  2>.  DundaSj  Solicitor  General, 

forfeiture  on  account  of  any  tea,  or  of  any  spirits  in  glass  bottles  or  in  stone  bottles,  not  exceeding 
tlie  size  of  quart  bottles,  such  tobacco,  snufT,  cigars,  tea,  and  spirits  being  really  part  of  the 
cargo  of  sufh  vessel,  and  included  in  the  manifest  or  other  papers  of  such  vessel  enumerating 
or  describing  the  cargo  thereof,  nor  to  render  any  vessel  liable  to  forfeiture  on  account  of  any 
spirits,  tea,  or  tobacco  really  intended  for  the  consumption  of  the  seamen  and  passengers  on 
board  during  their  voyage,  and  not  being  more  in  quantity  than  is  necessary  for  that  purpose, 
nor  to  render  any  vcsi>el  liable  to  forfeiture  if  really  bound  firom  one  foreign  port  to  another 
foreign  port,  and  pursuing  such  voyage,  wind  and  weather  permitting." 

Sect.  50  enact^  *'  That  every  person,  being  a  subject  of  Her  Majesty,  who  shall  be  found 
or  discovered  to  have  been  on  board  any  vessel  or  boat  liable  to  forfeiture  under  this  or  any  act 
relating  to  the  customs  for  being  found  or  discovered  to  have  been  within  any  of  the  distances 
in  this  act  mentioned  from  the  United  Kingdom  or  from  the  Isle  of  Man,  having  on  board  or  in 
any  manner  attached  thereto,  or  having  had  on  board  or  in  any  mnaner  attached  thereto,  or 
conveying  or  having  conveyed  in  any  manner,  such  goods  or  things  as  subject  such  vessel  or 
boat  to> forfeiture,  or  who  shall  be  found  or  discovered  to  have  been,  within  any  such  distances 
as  aforesaid,  on  board  of  any  vessel  or  boat  from  which  any  part  of  the  cargo  or  lading  of  such 
vessel  or  boat  shall  have  been  thrown  overboard,  or  staved  or  destroyed,  to  prevent  seizure,  and 
every  person,  not  being  asubject  of  Her  Majesty,  who  shall  be  found  or  discovered  to  have  been 
on  board  any  vessel  or  boat  liable  to  forfeiture  for  any  of  the  causes  last  aforesaid  within  one 
league  of  the  coast  of  the  United  Kingdom  or  of  the  Isle  of  Man,  shall,  upon  being  Huly  con- 
victed of  any  of  the  said  offences  before  any  two  justices  of  the  peace,  be  adjudged  by  such 
justices  for  the  first  of  such  offences  to  be  imprisoned  in  any  house  of  correction,  and  there 
kept  to  hard  labour  for  any  term  not  less  than  six  nor  greater  than  nine  calendar  months,  and 
fortbe  second,"  Slc.  (prescribing  other  terms  of  imprisonment  for  a  second  and  subsequent 
oflences) ;  **  and  it  shall  be  lawful  for  any  officer  or  officers  of  the  army,  navy,  or  marines,  being 
duly  employed  for  the  prevention  of  smuggling,  and  on  full  pay,,  or  any  officer  or  officers  of 
customs  or  excise,  or  other  person  acting  in  his  or  their  aid  or  assistance,  or  duly  employed  for 
the  prevention  of  smuggling,  and  he  and  they  is  and  are  hereby  authorised,  empowered,  and 
required  to  detain  every  such  person,  and  to  take  such  person  before  any  justice  of  the  peace  in 
the  United  Kingdom  or  in  the  Isle  of  Man,  to  be  dealt  with  as  hereinafter  directed  :  provided 
always,  that  any  such  person  proving  to  the  satisfaction  of  any  justice  or  justices  before  whom 
be  may  be  brought  that  he  was  only  a  passenger  in  such  vessel  or  boat,  and  had  no  interest 
whatever  either  in  the  vessel  or  boat,  or  in  the  cargo,  or  in  any  goods  on  board  the  same,  shall 
be  forthwith  discharged  by  such  justice  or  justices." 

Sect.  58  is  as  follows.  *  *  And  whereas  it  is  expedient  that  time  should  be  allowed  to  obtain 
the  order  of  the  Commissioners  of  customs  or  excise  as  hereinafter  directed,  and  also  to  prepare 
informations,  convictions,  and  warrants  of  pommitment ;  be  it  enacted.  That  when  any  person 
or  persons  shall  have  been  detained  by  any  officer  or  officers  of  the  army,  navy,  or  marines, 
being  duly  employed  for  the  prevention  of  smuggling,  and  on  full  pay,  or  by  any  officer  of 
customs  or  excise,  or  any  person  or  persons  acting  in  his  or  their  aid  or  assistance,  or  duly 
employed  for  the  prevention  of  smuggling,  for  any  oflence  against  this  or  any  other  act  or  actM 
relating  to  the  customs,  and  shall  have  been  taken  before  any  justice  of  the  peace,  if  it  shall 
appear  to  such  justice  that  there  is  reasonable  cause  to  detain  such  person  or  persons,  such  • 
justice  may  and  he  is  hereby  authorised  and  required  to  order  such  person  or  persons  to  be 
detained  a  reasonable  lime,  and  at  the  expiration  of  such  time  to  be  brought  before  any  two 
justices  of  the  peace,  who  are  hereby  authorised  and  required  finally  to  hear  and  determine  thi* 
matter." 

Sect.  103  is  sufficiently  set  forth  in  the  text,  p.  674. 
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and  Lawe9  showed  cause.  The  first  objection  is  met  by  sect.  lOK  of 
Stat.  8  &  9  Vict.  c.  87,  which  enacts  that  every  conviction  or  warrant  of 
4  A741  "* commitment  ^^  for  any  offence  committed  against  this  or  any  act 
or  acts  relating  to  the  customs"  "shall  be  deemed  valid  and 
*R7^1   B^ffi^^^^^'  ^°  which  the  offence  for  *which  such  punishment  or 

^  penalty  shall  have  been  inflicted,  or  the  cause  of  such  forfeiture, 
is  set  forth  in  the  words  of  the  act  or  acts  by  which  such  punishment  or 
penalty  has  been  inflicted,  or  under  which  such  forfeiture  has  been 
incurred  ;  and  that  no  warrant  of  commitment  for  any  such  offence  shall 
be  held  void  by  reason  of  any  defect  in  such  warrant,  nor  shall  any  party 
been  titled  to  be  discharged  out  of  custody  on  account  of  any  such  defect, 
provided  it  be  alleged  in  such  warrant  that  the  said  party  has  been  con- 
victed of  such  an  offence,  and  provided  it  shall  appear  to  the  Court  or 
Judge  before  whom  such  warrant  is  returned  that  such  conviction  pro- 
ceeded upon  good  and  valid  grounds."  Here  the  warrant  does  show  a 
conviction  under  the  statute ;  and  the  Court  will  assume  that  the  depo- 
♦6761  ^^^*^^^  *before  the  justices  afforded  good  ground  for  the  convio- 

-*  tion.  Had  that  not  been  so,  the  parties  disputing  the  commit- 
ment ought  to  have  shown  the  want  of  grounds  by  bringing  up  the 
depositions.  [Lord  Den  man,  C.  J.  The  conviction  is  upheld  by  the 
statute,  "  provided  it  shall  appear  to  the  Court  or  Judge  before  whom 
such  warrant  is  returned  that  such  conviction  proceeded  upon  good  and 
valid  grounds."  If  there  is  an  objection  on  the  face  of  the  proceedings, 
does  not  it  rest  with  those  who  would  maintain  them  to  show  that  there 
were  ^od  grounds  for  the  conviction  ?]  If  the  depositions  are  material, 
they  can  now  be  produced,  with  afiidavits  verifying  them.  [Lord  Den- 
man,  C.  J.  The  proper  course  would  have  been  to  bring  them  up  by 
certiorari.}  The  gaoler  has  not  the  depositions ;  and  there  is  no  person 
interested  in  going  to  the  expense  of  bringing  them  up,  except  the  party 
moving  for  the  habeas  corpus.  (The  Court  permitted  the  depositions  to 
be  commented  upon,  provisionally,  for  the  purpose  of  showing  that  the 
conviction  was  well  grounded.) 

The  conviction  as  recited  in  the  commitment,-  is  not  defective.  The 
defendant  contends  that,  as  he  was  convicted,  under  sect.  50,  of  having 
been  found  on  board  a  vessel  liable  to  forfeiture  under  sect.  2,  it  ought  to 
appear  that  the  commitment  negatived  all  the  exemptions,  given  in  sect.  4, 
from  the  penalties  imposed  by  sect.  2.  But  sect.  4  is  a  substantive  clause, 
distinct  from  that  on  which  the  conviction  is  grounded.  In  1  Bum*s 
Justice,  972,(a)  tit.  Conviction^  sect.  1,  §8,  after  noticing  the  rule  that  "a 
conviction  on  a  penal  statute  ought  expressly  to  show  that  the  defendant  is 
•6771  *^^^  within  any  of  its  provisoes, "(6)  it  is  added:  "This  is  to  be 
understood  with  the  following  limitation,  that  where  the  enacting 
clause  of  a  statute  constitutes  an  act  to  be  an  offence  under  certain  circum- 

(a)  29th  (Chitly  &l  Bere's)  edition. 

(6)  4  Hawk.  P.  C.  69,  7ih  ed.  B.  2,  c.  25,  a.  113. 
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stances,  and  not  under  others,  there,  as  the  act  is  an  offence  only  sub 
modo,  the  particular  exceptions  must  be  expressly  specified  and  nagatived ; 
but  where  a  statute  constitutes  an  act  to  be  an  offence  generally,  and  in 
a  subsequent  clause  makes  a  proviso  or  exception  in  favour  of  particular 
cases,  or  in  the  same  clause,  but  not  in  the  enacting  part  of  it,  by  words 
of  reference  or  otherwise,  makes  such  proviso  or  exception,  there  the 
proviso  is  a  matter  of  defence  or  excuse,  which  need  not  be  noticed  in 
the  information."  And  in  ThibauU  v.  Gib%on,  12  M.  &  W.  88,  95, 
Pareb,  B.,  (after  citing  note  (1)  to  Sanders's  Case^  1  Wms.  Saund. 
262,  a,  6th  ed.)  said :  ^^  In  all  cases  of  exception,  where  it  comes  by 
way  of  proviso  in  a  subsequent  section,  the  exception  must  be  noticed 
by  the  party  who  relies  on  it."  Besides,  the  process  in  this  case  was 
in  the  nature  of  a  proceeding  against  an  accessory.  Sect.  2  pronounces 
forfeiture  against  the  ship,  which  forfeiture  is  a  sentence  in  rem  :  sect. 
50  imposes  a  penalty  on  the  person  found  on  board  the  ship  subject  to 
such  liability.  In  alleging  the  liability  of  the  ship  for  the  purpose  of 
convicting  the  party  found  on  board,  it  cannot  be  necessary  to  deny  all 
the  circumstances  which  might  have  prevented  the  liability  of  the  ship 
from  attaching.  It  is,  then,  sufficient  here  that  the  offence  is  described 
in  the  words  of  the  statute,  so  that,  if  the  proceeding  had  been  by 
indictment,  stat.  7  G.  4,  c.  64,  s.  21,(a)  would  have  cured  a  defect  r«g>7o 
in  the  description  of  the  offence  after  verdict.  As  to  the  illega- 
lity of  the  detention,  that,  if  justly  alleged,  might  be  ground  for  an 
action  against  the  magistrates  who  ordered  it,  but  did  not  take  away  the 
jurisdiction  to  convict  when  the  information  came  on  for  hearing.  (The 
argument  on  this  point  went  into  details,  which  are  omitted,  as  the  deci- 
sion did  not  turn  upon  them.) 

LmK,  contri.  The  proceeding  in  this  case  cannot  be  aided  by  sect. 
103.  If  the  depositions  could  avail,  they  ought  to  have  been  brought 
up  by  certiorari.  In  Regina  v.  Chanel/^  6  Dowl.  P.  C.  281,  an  imperfect 
conviction  was  recited  in  the  warrant ;  and  Patteson,  J.,  would  not 
notice  the  conviction  itself,  because  the  Crown  had  not  brought  it  up  by 
certiorari,(()  and  the  defendant  was  precluded  from  doing  so  by  the 
statute  under  which  the  conviction  took  place.  The  conviction  here,  as 
recited  in  the  warrant,  does  not  show  an  offence  over  which  the  magis- 
trates l!ad  jurisdiction  :  and  to  such  an  objection  it  is  no  answer  that  a 
conviction  de  facto  is  iilleged,  Regina  v.  King,  1  Dowl.  &  L.  721,  even 
thou^  the  words  of  the  act  are  followed.  Sect.  4  of  stat.  8  &  9  Vict, 
c.  87,  though  a  separate  clause  from  sect.  2,  is  not  in  the  nature  of  a 
proviso,  but  is  a  general  enactment  over-riding  that  section,  and  must  be 
read  as  incorporated  with  it  and  completing  the  description  of  the  offence 
thereby  created.    [Lord  Dekman,  C.  J.,  referred  to  Lawton  v.  Eickmany 

(a>  See  Hamilton  v.  The  Queen  ,  antS,  p.  271. 

(6)  See  John  Hammond' a  Case,  ante,  p.  99,  note  (a). 
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AntJ,  p.  563  to  592,(a)  and  the  cases  immediately  following.]  The 
justices  cannot  frame  a  perfect  conviction  without  excluding  every 
*fi7Ql  *circum8tance  the  absence  of  which  is  necessary  to  make  up  the 
offence.  This  is  the  more  evident  because,  in  one  instance  and 
in  no  other,  the  statute  gives  an  exculpation  which  the  party  charged  is 
to  prove :  namely,  in  the  proviso  of  sect.  50,  that  a  person  taken  on 
board  the  forfeited  vessel,  and  proving  to  the  satisfaction  of  the  justices 
that  he  was  only  a  passenger,  and  had  no  interest -in  the  goods,  shall  be 
discharged.  [Erle,  J.  The  general  result  of  the  authorities  is  that  an 
exception,  if  made  in  the  clause  creating  the  offence,  must  be  negatived, 
but  not  if  it  be  made  in  a  subsequent  clause.]  That  is  laid  down  in 
Spier €9  V.  Parker ^  1  T.  R.  141,  144,  and  in  the  passage  cited  on  the 
other  side  from  Burn.  But,  where  the  clause  creating  the  offence  is  so 
combined  with  a  subsequent  one  that  the  latter  must  be  taken  to  add 
part  of  the  definition  of  the  offence,  the  two  must  be  read  together,  and 
exceptions  in  each  must  be  negatived.  This  court  has  now  fully  decided 
that,  where  a  statute  imposes  penalties  for  an  act  which  is  an  offence 
only  sub  modo,  it  is  not  enotigh  to  describe  such  act  in  the  statutory 
words,  but  there  must  be  averments  showing  it  to  fall  within  the  condi- 
tions prescribed  by  the  statute.  In  Fletcher  v.  Calthrop,  6  Q.  B.  880, 
890,  Lord  Denman,  C.  J.,  stated,  as  "  the  principle  of  former  cases, 
that,  where  a  certain  act  is  made  punishable  by  summary  conviction, 
which  act  may  be  lawful  if  performed  under  certain  circumstances,  these 
circumstances  ought  to  be  negatived  in  the  conviction.  "  None  of  us 
doubt,*'  his  lordship  said,  **that,  where  the  proof  must  negative  such 
circumstances,  the  allegation  in  the  instrument  of  conviction  ought  to  do 
the  same."  The  same  principle  was  acted  upon  in  Seth  Tumer'%  Cau^ 
AntS,  p.  80. 

•6801        *^^  ^^^  proceeded  to  contend  that  the  illegal  detention  made 
the  subsequent  conviction  irregular :  on  which  point  he  cited  The 
Attorney  General  v.  Dorkings^  11  Price,  156.  Cur.  adv.  vult. 

On  the  next  day  (November  25th), 

Lord  Denman,  C.  J.,  said :  My  two  learned  brothers  who  heard  this 
case  with  me  are  agreed  that  the  prisoner  must  be  remanded.  I  own  I 
entertain  the  greatest  doubt  whether  this  is  a  good  conviction.  It  was 
contended,  on  behalf  of  the  prisoner,  that,  although  the  conviction 
follows  the  words  of  the  act,  it  states  no  offence ;  and  I  feel  great  doubt 
whether  that  is  not  so.  The  act  which  is  made  the  subject  of  conuption 
is  in  its  nature  one  which  may  be  perfectly  innocent ;  and  the  statute 
itself  contemplates  that  it  may  be  so  under  circumstances  pointed  out 
in  sect.  2  and  sect.  4.  The  description  of  the  offence  in  a  conviction 
should  be  made  complete.  I  am  aware  that,  in  general,  where  an 
offence  is  created  by  one  section  of  a  statute  and  an  exemption  given  by 

(a)  See  the  arguments  in  Eadon  v.  Brantom,  ante,  p.  580,  and  O'Neil  v.  Brindle,  ante,  p. 
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another,  it  is  held  unnecessary  to  negative  the  exemption ;  but  it  does 
not  follow  that,  where  the  act  is  in  itself  perfectly  indifferent,  it  is  not 
necessary  to  state  all  that  gives  it  the  character  of  an  offence.  It  may 
have  been  the  intention  of  the  legislature  that  the  mere  being  on  board 
a  vessel  found  in  a  particular  situation,  and  having  certain  articles  on 
board,  should  be  hn  offence ;  but  I  do  not  see  whence  any  legal  or  rea- 
sonable implication  to  this  effect  can  be  drawn.  ♦Summary  r#go-i 
powers  of  inflicting  penalties  should  be  strictly  watched,  particu- 
larly in  revenue  cases ;  and  there  are  provisions  in  this  act  which  put 
any  one  on  his  guard  who  has  to  take  it  into  consideration  :  such  is,  for 
instance,  the  enactment(a)  which  imposes  a  penalty  on  any  subject  of 
Her  Majesty  found  or  discovered  to  have  been  on  board  any  vessel 
liable  to  forfeiture  for  being  found  or  discovered  to  have  been  within 
certain  distances  from  the  United  Kingdom,  having  on  board  "  or  having 
had  on  board" (i)  certain  goods. 

I  merely  state  this  as  my  doubt,  and  wishing  to  leave  the  question  as 
much  open  as  it  can  be,  after  my  learned  brothers  have  delivered  their 
opinion. 
Coleridge,  J.,  then  delivered  the  judgment  of  the  Court. 
This  is  a  commitment  under  the  50th  section  of  stat.  8  &  9  Vict.  c.  87 : 
and  the  first  question  is,  whether  the  exceptions  to  the  operation  of  the 
act,  which  are  contained  in  the  4th  section,  ought  to  have  been  negatived. 
The  prisoner  is  found  on  board  a  foreign  vessel  having  tobacco  stalks  on 
board ;  she  becomes  thereby  liable  to  forfeiture  under  the  2d  section  :  the 
exceptions  in  question  apply  to  her ;  they  are  not  referred  to  by  the 
enacting  section ;  but  the  section  containing  them  is  in  the  nature  of  a 
limitation  upon  it,  declaring  that  nothing  therein  contained  shall  extend 
to  vessels  under  the  circumstances  which  it  goes  on  to  specify. 

The  general  rule  respecting  the  framing  of  commitments  .and  convic- 
tions in  this  respect  is  well  known,  and  was  not  questioned  in  the  argu- 
ment: and  we  think  no  *distinction  arises  to  take  this  case  out  r^t^oo 
of  its  operation  from  the  particular  wording  of  the  4th  section.  ^ 
It  is,  in  substance,  k  distinct  and  independent  clause  of  exceptions ;  and 
therefore  it  would  properly  be  for  the  defendant  to  bring  himself  within 
it  by  way  of  defence.  But  for  the  defendant,  it  was  argued  that  the 
general  rule  did  not  apply  where  the  excepting  clause  did  not  create 
personal  exemptions,  but  introduced  limitations  or  modifications  into  the 
definition  of  the  offience ;  that  it  was  essential  for  the  conviction  or  com- 
mitment fully  to  state  all  circumstances  constituting  an  offence ;  and  that 
here  no  offence  was  stated,  because  it  could  not  be  contended  that,  merely 
for  being  within  a  league  of  our  coast  with  tobacco  stalks  on  board, 
every  foreign  vessel  was  liable  to  forfeiture.  Seth  Turner's  case,  AntS, 
p.  80,  and  the  cases  there  cited,  were  relied  on.  But  this  case  is  dis 
tinguishable.     Supposing  that  there  was  no  such  clause  in  the  act  as  the 

(a)  Seit  50.  J>)  Sect.  2. 
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4th,  it  might  seem  a  strong  thing  for  the  legislature  to  haye  passed  sach 
an  act,  but  it  could  not  have  been  contended  here  that  a  vessel  brought 
within  its  terms  was  not  also  within  its  penalty.  It  is  clear,  therefore, 
that  prim&  facie  an  offence  is  stated. 

But  an  observation  arises  upon  the  enacting  section  in  this  case,  which 
furnishes  a  strong  argument  against  the  defendant :  that,  in  the  body  of 
it,  several  exceptions  are  in  terms  introduced  which  it  clearly  would  be 
necessary  to  negative.  When  we  find  these  thus  separated  from  those 
included  in  the  4th  section,  it  seems  to  follow  that  it  was  intended  to 
leave  the  latter  as  matter  of  defence,  and  that  the  exclusion  of  them  in 
the  first  instance  is  not  necessary  to  constitute  the  offence.  It  is  to  be 
•fiS^l  remembered,  further,  that  this  offence  is  under  the  •SOth  section; 
"*  and  that  speaks  of  a  vessel  "  liable  to  forfeiture,"  not  generally 
under  this  act,  but  "for  any  of  the  causes  last  aforesaid."  Now  these 
are  the  causes  specifically  mentioned  in  the  earlier  parts  of  the  section, 
which  are  complete  in  themselves,  and  do  not  at  all  include  or  refer  to 
the  modifications  or  exceptions  in  the  4th  section.  No  practical  hard- 
ship is  hereby  cast  on  the  defendant ;  he  must  know  better  than  any  one 
the  particular  excusing  circumstances,  if  any,  under  which  his  vessel  or 
he  himself  was  found  within  the  prohibited  distance.  Whereas,  if  the 
informant  were  bound  to  negative  one,  he  must  negative  all,  of  the  excep- 
tions in  the  4th  section,  and  of  course  offer  some  evidence  of  the  truth 
of  the  allegation.  This  would  extend  to  many  circumstances  wholly 
irrelevant,  of  which,  too,  none  would  be  likely  to  be  within  his  cognizance. 
It  appears  to  us  that  these  circumstances,  without  having  recourse  to  t£e 
103d  section,  are  sufiScient  to  dispose  of  this  objection,  and  that  this 
case  is  clearly  distinguishable  from  those  cited  in  the  argument. 

The  second  objection,  we  think,  received  a  satisfactory  answer  at  the 
bar.  The  objection  is  founded  on  the  notion  that  the  justices  had  all 
their  power  to  hear  the  complaint  under  the  58th  section ;  that  this  was 
a  special  power,  and  had  not  been  regularly  acted  on.  We  think  that 
clause  does  not  give  the  jurisdiction,  but  merely,  and  perhaps  ex  abun- 
danti  cautel^,  gives  a  power  of  detainer  for  the  particular  purpose,  there 
mentioned,  of  obtaining  the  order  of  the  Commissioners  of  customs.  The 
jurisdiction  of  the  justices  is  given  to  them  as  such  under  the  50th  section. 
Whether  there  has  been  an  illegal  detainer,  or- whether  the  magistrates 
*fift41  *P''<^P®^ty  ^r  improperly  remanded  the  prisoner  from  the  31st  of 
August,  is  immaterial  to  this  conviction  ;  and  upon  these  questions 
we  say  nothing.  The  justices  still  had  their  jurisdiction  to  hear  and 
determine  the  offence  when  they  did. 

The  prisoner  therefore  must  b^  remanded. 

Lord  Denman,  C.  J.,  then  said  that  he  entertained  no  doubt  on  the 
point  of  jurisdiction. 

Erle,  J.,  added  that  he  concurred  in  the  judgment  just  delivered  by 
Coleridge,  J.,  and  thought  it  very  important  to  adhere  to  the  rule, 
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though  it  waa  not  absolutely  universal,  that  exemptions  in  a  distinct 
clause  need  not  be  negatived.  Prisoner  remanded. 


TENNANT  v.  BELL. 

Ill  an  action  of  debt  against  an  overseer,  under  stat.  17  G.  2,  c.  3,  s.  3,  for  not  giving  to  an 
inhabitant  of  the  township,  as  directed  by  s.  2,  a  copy  of  a  rate  "forthwith"  upon  demand 
and  offer  of  payment,  the  complaint  being  that  the  defendant  had  used  undue  delay  : 

Rdd,  that  it  was  not  the  Judge's  duty  to  tell  the  jury,  as  a  direction  in  point  of  law  on  the 
facts  proved,  that  the  copy  was  or  waa  not  given  forthwith  :  but  that  he  was  right  in  leaving 
it  to  to  them  to  say  whether,  under  the  circumstances,  it  had  or  had  not  been  given  in  reason* 
able  time,  and  therefore,  according  to  reasonable  construction,  "  forthwith." 

Dbbt  on  Stat.  17  G.  2,  c.  3,  s.  3.  The  declaration  stated  that,  where- 
as, before  and  at  the  time  of  the  committing,  &c.,  the  plaintiff  was  an 
inhabitant  of  the  township  of  Kirkby  Lonsdale,  in  Westmoreland,  of 
which  township  there  was  not  at  the  times  hereafter  mentioned  respec- 
tively, or  at  any  other  time,  any  churchwarden  or  churchwardens  or 
other  person  or  persons  authorised  to  take  care  of  the  poor  in  the  said 
•township,  except  the  overseers  of  the  poor  of  the  said  township :  r*go  c 
And  whereas,  before  and  at  the  time  of  the  committing,  &c., 
defendant  was  one  of  the  overseers  of  the  poor  of  the  said  township  : 
And  whereas  also,  before  the  time  of  the  committing,  &c.,  to  wit,  on,  &c., 
the  greater  part  of  the  overseers  of  the  poor  of  the  said  township,  to  wit, 
W.  C,  J.  G.,  and  the  defendant,  then  being  such  greater  part  as. afore- 
said, made  a  rate  for  the  relief  of  the  poor  of  the  said  township,  which 
rate  was  afterwards,  and  before  the  committing,  &c.,  to  wit,  on,  &c., 
duly  allowed,  &c.  (stating  an  allowance  by  two  justices  of  the  county, 
being  of  the  quorum) :  And  whereas  also,  on  the  Sunday  next  after  the 
same  rate  had  been  so  allowed  by  the  said  justices  as  aforesaid,  and  after 
1st  January,  A.  D.  1838,(a)  and  before  the  committing,  &c.,  to  wit,  on, 
&c.,  the  said  W.  C,  J.  G.,  and  the  defendant  and  one  J.  B.  G.,  then 
being  the  overseers  of  the  poor  of  the  said  township,  and,  as  such  over- 
seers, then  being  the  persons  authorised  to  take  care  of  the  poor  in  the 
said  township,  gave  public  notice  of  the  said  rate  so  allowed  as  aforesaid, 
according  to  the  form  of  an  act,  &c.  (7  W.  4  &  1  Vict.  c.  45)  \(b)  that 
is  to  say,  by  then,  on  the  said  Sunday  next  after  the  said  allowance, 
affixing  on  the  doors  of  a  certain  church  within  the  said  township,  there 
then  bdng  no  other  church  or  chapel  within  the  said  township,  a  copy 
in  writing  of  such  notice  reduced  into  writing,  namely,  by  so  then 
affixing  the  same  previously  to  the  commencement  of  divine  service  in 
the  *said  church :  And  whereas  also  the  plaintiff,  then  still  being  r#gog 
such  inhabitant  as  aforesaid,  and  at  a  reasonable  time  and  place 
in  that  behalf,  to  wit,  on,  &c.,  demanded  of  the  defendant,  as  then  being 

(11)  Stat.  7  VV.  4  &  1  Vict.  c.  45,  s.  1. 

(&!  Entitled  **  An  Act  to  alter  the  mode  of  giving  notices  for  the  holding  of  vestries,"  dLc. 
"and  of  giving  notices  on  Sundays  with  respect  to  varbos  matters." 
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Buch  overseer  as  aforesaid,  a  copy  of  the  said  rate  so  made  and  allowed, 
and  whereof  notice  was  so  given  as  aforesaid,  and  was  then  ready  and 
willing,  and  offered  to  the  defendant,  to  pay  defendant  for  such  copy  at 
the  rate,  &c.,  according  to  the  form  of  the  statute  in  such  case,  kc. ;  and 
although  a  reasonable  time  for  defendant  to  give  plaintiff  a  copy  of  the 
said  rate  long  elapsed  after  the  making  of  the  said  demand  and  before 
the  commencement  of  this  suit :  yet  defendant  did  not  nor  would,  upon 
the  said  demand,  forthwith  give  to  the  plaintiff  a  copy  of  the  said  rate  or 
any  part  thereof,  but  wholly  neglected  so  to  do,  contrary  to  the  form  of 
the  statute  in  such  case,  kc.  Whereby,  &c.  (forfeiture  by  defendant  of 
201.) ;  and  whereby,  and  by  force  of  the  statute  in  such  case,  &c.,  an 
action  hath  accrued  to  plaintiff,  being  the  party  by  the  said  neglect 
aggrieved,  to  demand  and  have  of  and  from  defendant  the  said  sum  of 
20/.,  &c. 

Plea.  That  defendant  does  not  owe  the  said  sum,  &c.,  or  any  part^ 
&c.,  in  manner,  &c.     Issue  thereon. 

On  the  trial  before  Wightman,  J.,  at  the  last  Summer  assizes  for 
Westmoreland,  it  appeared  that  the  plaintiff  demanded  of  the  defendant 
at  his  house  a  copy  of  the  rate  on  Friday,  24th  October,  the  rate  having 
been  published  on  the  preceding  Sunday.  The  plaintiff  tendered  money 
for  a  copy ;  the  defendant  said  he  had  not  time  then  to  give  it,  but 
plaintiff  might  have  it  as  soon  as  the  overseers  had  done  their  work.  It 
appeared  that  they  were  busy  in  collecting  the  rate.  The  plaintiff 
applied    again   for    the    copy   on   Wednesday   and    Friday   following, 
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•but  without  seeing  the  defendant.     The  copy  had  not  been  pre- 


pared; and  on  the  last  mentioned  Friday,  October  80th,  the 
plaintiff  sued  out  a  writ  in  the  present  action.  It  did  not  appear  that, 
at  that  time,  the  copy  had  been  begun.  To  make  it  would  require  from 
eight  to  ten  hours.  A  copy  was  offered  to  the  plaintiff  on  November  6th. 
WiOHTMAN,  J.,,  said  that  he  should  leave  it  to  the  jury  to  say,  on  this 
evidence,  whether  the  defendant  had  failed  to  give  a  copy  within  a 
reasonable  time  for  that  purpose.  Pashlei/j  for  the  plaintiff,  urged  that 
the  learned  Judge  ought  to  state  to  the  jury,  as  matter  of  law,  whether 
or  not  the  defendant  had  omitted  to  give  a  copy  "forthwith,"  within  the 
meaning  of  the  statute.  But  Wiqhtman,  J.,  in  summing  up,  left  to  the 
jury  as  a  question  to  be  answered  by  them,  whether  the  defendant  had 
neglected  forthwith,  on  demand,  to  give  a  copy  of  the  rate:  and  he 
observed  that  a  reasonable  time  must  be  allowed;  that  a  reasonable 
construction  must  be  given  to  the  word  "forthwith;"  that  it  might  not 
be  practicable  to  set  about  the  copy  immediately  on  the  demand ;  and 
that  the  question  would  be,  whether  the  defendant  did  it  as  soon  as  he 
well  could,  so  that,  under  the  circumstances,  it  had  been  done  forthwith. 
Verdict  for  defendant. 

Pashlet/^  in  this  term  (November,  6th),  moved(a)  for  a  new  trial  on 

(a)  Before  Lord  Denmak,  C.  J.,  Colertdob,  Wiohtmam  and  Eujb,  Jt. 
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the  ground  of  miadirection.  Stat.  17  6.  2,  c.  8,  s.  2,  enacts  thsit  the 
OYerseers  shall  permit  all  the  inhabitants  to  inspect  the  rate  at  all  sea- 
sonable  times,  paying,  &c.,  '^and  shall,  upon  demand,  forthwith  give 


copies  of  the  same,  or  any  part  thereof,  to  any  inhabitant,''  *&c., 


[*(}> 


paying  at  the  rate  of  6d.  for  every  twenty-four  names.  In  Ten- 
nant  v.  Cranston^  8  Q.  B.  707,(a)  which  was  an  action  on  this  clause  by 
the  present  plaintiff  against  another  overseer,  Patteson,  J.,  at  the  last 
Spring  assizes,  treated  it  as  a  question  to  be  decided  by  him,  whether, 
under  the  circumstances  proved,  which  were  like  those  of  the  present 
case,  the  copy  was  given  forthwith,  according  to  the  statute.  His  Lord- 
ship said,  after  referring  to  the  facts:  "  Can  any  one  say  that  this  was 
done  'forthwith?'  When  the  act  uses  that  word,  it  does  not  mean  after 
the  overseer  had  done  collecting."  He  added  that  it  was  the  overseer's 
duty  to  set  about  the  copy  at  once ;  and,  if  he  delayed  f5r  ten  or  twelve 
hours,  it  lay  on  him  to  show  a  sufficient  obstacle.  [Lord  Denman,  G.  J. 
When  the  learned  Judge  asked  "  can  any  one  say  ?"  he  meant,  "  can  the 
jury  say  ?"]  He  stated  that  four  days  was  not  "  forthwith."  [Lord 
Denman,  C.  J.  That  is,  he  expected  the  jury  would  think  so.]  In 
Regina  v.  Robinson,  12  A.  &  E.  672,(6)  this  Court  said  that  "  forthwith," 
in  Stat.  9  G.  4,  c.  81,  s.  27,  ought  to  have  a  reasonable  construction ; 
and  they  decided  that  the  certificate  under  that  clause  was  not  given 
forthwith.  [Lord  Denman,  C.  J.  There  it  came  to  a  naked  question, 
whether  for  the  purpose  of  giving  the  certificate  two  months  were 
"forthwith."  Coleridge,  J.  In  Spencely  v.  RohinBon,  3  B.  &  C.  658, 
which  was  an  action  on  this  statute  for  refusing  inspection  and  a  copy 
of  a  rate,  Bayley,  J.,  (at  nisi  prius)  suggested  that  the  refusal  proved 
might  be  done  away  with  by  what  subsequently  took  place  ;  and  he  said 
that  ''a  party  was  bound  to  give  an  overseer  a  reasonable  time  to  do 
what  the  law  required;"  *and,  "if  they  thought  that  the  de-  rma^a 
fendant  had  complied  with  the  demand  in  a  reasonable  time,  the 
defendant  was  entitled  to  a  verdict."  Abbott,  C.  J.,  doubted  whether 
the  Judge  ought  not  to  have  directed  a  nonsuit :  but  that  was  because 
the  facts  were  so  clear.  He  said,  ^^  The  question  left  to  the  jury  was, 
whether  the  defendants  had,  within  a  reasonable  time,  complied  with  the 
request  of  the  plaintiff  to  be  permitted  to  inspect  the  rate ;"  and  the 
ruling  was  held  right.  The  objection  now.  stated  does  not  seem  to  have 
occurred.]  Reasonable  time  is  a  question  of  law :  Com,  Dig.  Temps  (D); 
Co.  Litt.  56  b;  WUlowes*  Case,  13  Rep.  1,  3;  2  Inst.  222  (as  to 
rensonableness  generally) ;  Scheihel  v.  Fairhain,  1  B.  &  P.  388 ;  Tin- 
rfnl  v.  Broum,  1  T.  R.  167 ;  2  T.  R.  186 ;  Darbishire  v.  Parker,  6  East, 
8  ;  Ander$on  v.  The  Royal  Exchange  Assurance  Company ^  7  East,  38. 
This  doctrine  has  ever  been  applied,  on  prosecutions  for  murder,  to  the 
question,  whether  or  not  there  had  been  time  for  the  blood  to  cool  after 

(a)  Bat  not  on  this  point. 

(6)  See  Tlumpton  v.  G^on,  8  M.  &  W.  281. 
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provocation ;  1  Russ.  on  Crimee,  525  (3d  ed.) ;  Rex  v.  Onebtfy  2  Ld. 
Ray.  1485,  1494 ;  S.  C.  2  Stra.  766,  773 ;  Rex  v.  Fisher,  8  Car.  k  P. 
182.  The  manner  of  treating  qaestions  of  law  which  connect  themseWeB 
with  matter  determinable  by  the  jury  is  discussed  in  Morrell  v.  Frith, 
3  M.  &  W.  402.  [WiGHTMAN,  J.  The  reason  for  granting  a  new  trial 
is,  that  the  Court  is  dissatisfied  with  the  finding  of  the  jury.  Bat,  if  I 
now  say  that  I  think  the  defendant's  compliance  was  "  forthwith,"  and 
the  Court  are  of  opinion  that  the  jury  have  done  exactly  what  I  ought 
to  have  told  them  to  do,  what  reason  is  there  for  interfering?]  The 
•6901  P'^^^^^^  ^*^  entitled  to  •have  the  Judge's  opinion  delivered  at 
^  the  trial.  [Lord  Denman,  C.  J.  You  might  have  tendered  a 
bill  of  exceptions.]  The  legal  effect  of  the  word  "  forthwith"  is  dis- 
cussed in  Ri/de  v.  Watts,  12  M.  &  W.  254,  261;  and  that  of  "imme- 
diately" in  Grace  v.  Clinch,  4  Q.  B.  606.  Our,  adv.  tult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (November 
16th),  delivered  the  judgment  of  the  Court. 

A  new  trial  was  moved  for  in  this  case  on  the  ground  of  misdirection; 
the  plaintiff  having  insisted  that  a  copy  of  the  rate  was  not  given 
"  forthwith,"  and  the  Judge  having  treated  that  as  a  question  for  the 
jury  under  the  circumstances  of  the  case.  My  brother  Pattbson  was 
cited  as  having,  in  a  case  of  Tennant  v.  Cranst(m,{a)  given  his  view  as 
a  direction  to  the  jury  in  point  of  law  on  the  subject  of  reasonable  time. 
We  have  conferred  with  my  brother  Patteson  ;  and  he  says  that  he  did 
not  there  lay  it  down  as  matter  of  law  that  the  copy  had  not  been  given 
in  reasonable  time,  but  left  the  question  to  the  jury  as  one  upon  which 
they  were  to  form  their  opinion  according  to  the  circumstances.  This  was 
the  course  taken  by  my  brother  Wightman  in  the  present  case,  and  by 
Bayley,  J.,  in  Spenceley  v.  Robinson,  3  B.  &  C.  658.  We  therefore 
think  there  is  no  ground  for  a  rule.  Rule  refused. 

(a)  See  p.  688,  ante. 
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A  proceeding  in  the  Consistorial  Court  to  recover  penalties  ibr  non-residence  under  stat  I  &  2 
Vict.  c.  106,  88.  32, 114,  is  not  a  criminal  suit  within  stat.  3  dt  4  Vict.  c.  86,  a.  23,  but  a  civil 
suit,  and  therefore  is  not  to  be  instituted  in  the  mode  pointed  out  by  sect.  3  of  tbe  latter  act. 

Semhle^  that  an  allegation,  in  such  proceeding  for  penalties,  that  the  party  complained  again»t 
was  and  is  **  rector  of  the  rectory  and  parish  church  of  W."  **  rightly  instituted  and  in* 
ducted"  thereto,  sufficiently  implies  that  he  had  a  cure  of  souls.  At  least  an  objection  to  its 
sufficiency  will  not  be  entertained  on  motion  for  a  prohibition  after  sentence. 

Where  a  sentence  of  the  Consistorial  Court,  in  such  proceeding,  ootademned  the  party  charged 
in  payment  of  one-third  part  of  the  annual  value  of  his  benefice,  with  the  reasonable  expense 
of  the  promoter  of  the  suit ;  Held^  on  motion  for  a  prohibition,  that  such  sentence  was  valid, 
and  consistent  with  stat.  1  &  2  Vict.  c.  106,  s.  10,  though  it  went  on  to  order  that  the  aoiooni 
of  such  third  part  and  of  such  expense  should  **  be  ascectained  in  the  usual  and  accustomed 
manner  by  the  Registrar'*  of  the  Court :  it  appearing  that  the  sentence  was  conformable  to 
the  practice  of  the  Consistorial  Court,  and  that  by  such  practice,  payment  would  not  be  en- 
forced till  the  Bishop  had  received  the  Registrar's  report  of  the  amount,  and  made  an  order 
thereon. 
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Sir  F.  Kelly,  Solicitor  General,  in  last  Trinity  Term,  obtained  a 
rule  calling  upon  Matthew  Rackham,  Edward,  Lord  Bishop  of  Norwich, 
Charles  Evan8(a)  and  John  Kitson  to  show  cause  why  a  prohibition 
should  not  issue  to  the  Episcopal  Consistorial  Court  of  Norwich,  the  said 
Bishop,  and  the  Judges  of  the  said  Court,  to  prohibit  the  said  Court 
from  further  proceeding  in  the  after  mentioned  suit.  By  the  afiidavit 
and  exhibits  on  which  the  rule  was  moved  for,  the  material  facts  and 
documents  appeared  to  be  as  follows. 

Matthew  Rackham  instituted  a  proceeding  or  cause  against  the  Rev. 

John  Bluck  in  the  Consistorial  Court  of  Norwich,  under  stat.  1  &  2  Vict. 

c.  106,(ft)  sect.  32.(c)     *The  act  of  Court  to  lead  the  decree  or  p^ 

citation  was  as  follows : — 

"  In  the  Episcopal  Court  at  Norwich. 

At  Norwich,  before  Charles  EvanSf  Esq., 
Surrogate,  &c.,  on  the  12th  day  of  September 
1843. 
Present  the  notary  public  subscribing. 
A  business  of  showing  cause  why  the  Rev.        On  which  day  Skipper  appeared  for  the  said 
John  Bluck,  clerk,  rector  of  the  rectory  and    Matthew  Rackham,  and  exhibited  his  proxy," 
parish  church  of  Walsoken  in  the  county  of    6lc.,  **  and  alleged  that  the  ssid  John  Bluck, 
Nortblkand  diocese  of  Norwich,  should  not  be    clerk,  was  the  lawful  rector  of  the  rectory  and 
pronounced  to  have  forfeited  one-third  of  the    parish  church  of  Walsoken  in  the  county,"  &c., 
annual  value  of  his  said  benefice  by  reason  of    **  from  in  or  about  the  month  of  January  a.  d. 
hifl  having  been  absent  therefrom  for  a  period    1841,  and  still  is  the  lawful  rector  thereof;  and 
^exceeding  the  space  of  three  months,  and  not    that  he  absented   himself  from   the 
exceeding  the  space  of  six  months,  of  and  in    said  rectory  for  a  space  exceeding    r*693 
the  year  ending  the  31st  day  of  December  1842,    three  months,"  dtc,  ''without  sny 
without  any  such  license  or  exemption  as  is    such  license,"  dec,  *' and  without  having  been 
allowed  by  the  statute  in  that  behalf,  and  with-   resident  at  some  other  benefice,"  &c.  (as  in  the 
out  having  been  resident  at  some  other  benefice   opposite  column) ;  and,  by  reason  of  such  ab- 

(a)  Evans  had  succeeded  Yonge  (after  mentioned,  p.  694,)  in  December  1844,  as  Vicar  Gene- 
ral and  Official  principal  to  the  Bishop ;  Kitson  was  registrar  of  the  Bishop's  Court. 

ih)  "  To  abridge  the  holding  of  benefices  in  plurality,  and  to  make  better  provision  for  the 
residence  of  the  clergy." 

(e)  Stat.  1  &  2  Vict.  c.  106,  s.  32,  enacts :  "  That  every  spiritual  person  holding  any  benefice 
shall  keep  reaidenceon  his  benefice,  and  in  the  house  of  residence  (if  any)  belonging  thereto ;  and 
if  any  such  person  shall,  without  any  such  license  or  exemption  as  is  in  this  act  allowed  for 
that  purpose,  or  unless  he  shall  be  resident  at  some  other  benefice  of  which  he  may  be  pos- 
seased,  absent  himself  from  such  benefice,  or  from  such  house  of  residence,  if  any,  for  any 
period  exceeding  the  space  of  three  months  together,  or  to  be  accounted  at  several  times  in  any 
one  year,  he  shall,  when  such  absence  shall  exceed  three  months  and  not  exceed  six  months, 
forfeit  one-third  part  of  the  annual  value  of  the  benefice  from  which  he  shall  so  absent  him- 
self;" 6lc.  :  adding  increased  penalties  for  longer  absences. 

The  material  parts  of  sect.  10  are  stated  in  pp.  708,  709,  post. 

Sect.  114  enacts :  **  That  all  penalties  and  forfeitures  which  shall  be  incurred  under  this  act 
by  any  spiritual  person  holding  a  benefice  shall  and  maybe  sued  for  and  recovered  in  the  Court 
of  the  bishop  of  the  diocese  in  which  such  benefice  is  situate,  and  by  some  person  duly  autho- 
rised for  that  purpose  by  such  bishop  by  writing  under  his  hand  and  seal,  and  in  no  other  Court, 
and  by  or  at  the  instance  of  no  other  person  whatever ;  and  that  the  payment  of  every  such 
penalty  or  forfeiture,  together  with  the  reasonable  expense  incurred  in  recovering  the  same, 
shall  and  may  be  enforced  by  monition  or  sequestration  ;  and  that  it  shall  and  may  be  lawful 
for  such  bishop,  by  any  order  made  for  that  purpose  in  writing  under  his  hand,  and  to  be  regis- 
tered in  the  Registry  of  the  diocese,  which  the  Registrar  is  hereby  required  to  do,  to  direct  that 
every  such  penalty  or  forfeiture  so  recovered  as  aforesaid,  and  which  shall  not  have  been 
remitted  in  whole  or  in  part,  or  so  much  thereof  as  shall  not  have  been  remitted,  shall  be  applied 
towards  the  augmentation  or  improvement  of  such  benefice  or  of  the  house  of  residence  there- 
of, or  of  any  of  the  buildings  or  appurtenances  thereof." 
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of  which  he  was  possessed ;  and  why  the  pny-  sence  contrary  to  law,  he  incurred  a  forfeiture 

ment  of  such  forfeiture,  together  with  the  rea-  of  one-third  of  the  annual  value  of  his  said 

•enable  expense  incurred  thereby,  should  not  benefice.     And  the  said  Surrogate,  at  the  pcti 

be  enforced   by  monition  and  sequestration,  tion  of  Skipper,  decreed  the  sjid  John  Blviek 

pursuant  to  the  said  statute.  to  be  cited  and  called  to  appear  before  the  wor* 

Promoted  by  Matthew  Rackham,  of,**  &c.,  shipful,"  &c.  (going  through  the  form  used  in 

**  gentleman,  duly  authorised  for  that  purpose  the  citation  itself;  see  below), 
under  the  provision  of  the  statute  aforesaid, 
against 
The  said  John  Bluck." 

A  decree  or  citation  was  accordingly  issued  under  the,  seal  of  the 
Gonsistorial  Court,  addressed  to  all  clerks,  &c.,  in  the  diocese,  whereby, 
after  reciting  the  decree  of  the  Surrogate  above  stated,  the  Bishop  com- 
manded that  the  said  Rev.  John  Bluck  should  be  cited  to  appear  person- 
ally or  by  proctor  before  the  Vicar  general  and  Official  principal,  his 
Surrogate  or  some  other  competent  judge,  &c.,  in  the  Cathedral  Church 
of  Noi;wich,  &c.,  on  the  18th  September  then  instant,  "  then  and  there 
to  show  cause,  if  he  has  or  knows  any,  why  he  the  said  Rev.  J.  B. 
should  not  be  pronounced  to  have  forfeited  one-third  of  the  annual  value 
of  his  benefice  of  Walsoken  aforesaid,  by  reason  of  his  having  been 
absent  therefrom  for  a  period,"  &c.,  (as  in  the  first  columns  of  pp.  692, 3, 
ant^,  to  ''  monition  and  sequestration,")  '^  under  and  pursuant  to  the 
provisions  of  the  said  statute  passed,"  &c.,  (1  &  2  Vict.  c.  106,)  "  and 
'♦6Q41  ^^^^'^^^  *^  ^^  ^^^  receive  as  unto  law  •and  justice  shall  appertain, 
^  under  pain  of  the  law  and  contempt  thereof,  at  the  suit  or  instance 
of  the  said  M.  Rackham^  duly  authorised  for  that  purpose  by  us  in 
writing  under  our  hand  and  seal.  And  what  you  shall  do,"  &c.,  "  you 
shall  duly  certify  our  said  Vicar  general,"  &c.     "  Given,"  &c. 

The  citation  was  served ;  and  Rackham,  on  30th  October,  1843,  exhi- 
bited, propounded  and  filed  in  the  cause  an  allegation  or  charge,  before 
the  said  Charles  Evans,  the  Surrogate  of  William  Yonge,  clerk,  Vicar 
general  of  the  Bishop,  and  Official  principal  of  the  Consistorial  Court, 
as  follows. 

"  In  the  Episcopal  Consistorial  Court  of  Norwich. 

On  Monday  the  30th  day  of  October,  a.  d.  1843,  before  you  the  worshipful  Charles  Evaot, 
Elsq.  M.  A.,  Surrogate,"  &c. 

**  Rackham  against  Bluck. 

On  which  day  Skipper,  in  the  name,  and  as  the  lawful  proctor,  of  Matthew  Rackham,  the 
party  promoting  the  above  cause,  and  by  all  better  and  more  eflectual  means  which  may  be 
beneficial  for  his  said  party,  said,  alleged,  and  in  law  articulately  propounded,  as  follows,  to  wit : 

*'  1.  That  in  and  by  a  certain  net  of  parliament,'*  &c.,  reciting  the  enactment  of  sects.  33  and 
114  (down  to  *'  monition  and  sequestration")  of  stat.  1  &.  2  Vict.  c.  106.  "  And  this  was  and 
is  true  ;  and  the  party  proponent  alleges  and  propounds  of  everything  in  this  and  the  subsequent 
articles  of  this  allegation  contained,  jointly  and  severally. 

"2.  That  the  said  Rev.  J.  Bluck.  clerk  (the  party  against  whom  this  cause  is  promoted), 
is  a  priest  or  minister  in  Holy  Orders  of  the  Church  of  England,  and  for  two  years  and  upwards 
last  past  hath  been  and  now  is  rector  of  the  rectory  and  parish  church  of  Walsoken  in  the 
county,"  &c.,  '*  whereto  he  hath  been  rightly  and  lawfully  instituted  and  inducted ;  and  thai 
for  and  as  the  lawful  rector  of  the  said  rectory  and  parish  church  of  Walsoken  the  said  Rev. 
J.  Bluck  hath  been  for  two  years  and  upwards  last  past,  and  now  is,  commonly  accounted, 
reputed  and  taken."     "  And  this  was  and  is  true ;"  &c. 

"  3.  That  the  said  Rev.  J.  Bluck,  being  rector  of  the  said  rectory  and  ptoish  church  of  Wal 
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soken  as  aforesaid,  and  neither  having  any  such  license  or  exemption  from  residence  upon  his 
said  benefice  as  is  allowed  in  the  act  ut*  parliament  aforesaid,  nor  being  resident  upon  any  other 
benefice  whereof  he*  was  possessed,  absented  himself  from  and  did  not  keep  residence  at  his 
said  benefice  of  Walsoken  lor  a  period  exceeding  *  three  months  and  not  exceeding 
six  months  of  and  in  the  year  beginning  and  ending  respectively  the  let  day  of  [^695 
January  and  the  31st  day  of  December  1642,  to  wit,  from  on  or  about  the  29ih  day  of 
August  to  the  said  31st  day  of  December  of  the  said  year ;  and  that  he  hath  thereby,  under 
the  provisions  of  the  aforesaid  act  of  parliament  hereinbefore  set  Ibrih  or  mentioned,  forfeited 
one-third  part  of  the  annunl  value  of  his  said  benefice  of  Walsoken.     And  this,"  &c. 

4.  Bstimating  the  net  annual  value  of  the  said  benifice,  for  the  purposes  of  the  act,  at  **  the 
sum  of  1300/.  or  1200/.  or  at  least  1100/.    And  this,"  dec. 

'*  5.  That  the  Right  Reverend,"  &c.  "  Edward,"  &c.,  **  Lord  Bishop  of  Norwich,  hath,  in 
and  by  a  writing  under  his  hand  and  seal>  duly  authorised  and  empowered  the  said  M.  Rackham 
to  sue  tor  and  recover  all  penalties  and  forfeitures  incurred  by  the  said  Rev.  J.  Bluck  under  or 
in  pursuance  of  the  provisions  of  the  act  of  purli.iment  aforesaid.  And  that,"  &c. :  reference  to 
the  said  writing,  as  filed  in  the  registry  of  the  Court.     **  And  this,"  &c. 

"  6.  That  of  and  concerning  the  premiiies  it  hath  been  and  is  on  the  part  and  behalf  of  the 
said  Mathew  Rackham  rightly  and  duly  complained  to  you  the  Surrogate,"  &c. 

"  7.  That  all  and  singular  the  premises  were  and  are  true,"  &lc.  *'  Of  which  legol  proof  being 
made,  the  party  proponent  prays  that  right  and  justice  may  beefiectually  done  and  administered 
to  him  and  his  said  party  in  the  premises,  and  that  the  said  Rev.  J.  Bluck  may  be  pronounced 
to  have  forfeited  one^third  part  of  the  annual  value  of  his  benefice  of  Walsoken  aforesaid,  and 
be  condemned  in  the  payment  thereof  and  of  the  reasonable  expense  incurred  in  the  recovery 
of  the  same  in  this  cause  and  otherwise,  and  compelled  to  the  due  payment  thereof  by  your 
definitive  sentence  or  final  decree  to  be  given  and  made  in  this  behalf,  and  that  the  same  may 
be  enforced,  if  need  be,  by  monition  or  sequestration  ;  the  party  proponent  not  obliging  himself 
to  prove  all."  &lc.  ;  "  and  prays  that,  so  far  as  he  shall  prove,"  &c.,  "  so  for  he  may  obtain," 
dec. 

A  decree  then  issued,  authorising  citation  of  the  Rev.  J.  Bluck 
to  appear  and  give  in  his  personal  answers  upon  oath,  and  further  to  do 
and  receive,  &c.     Citation  was  served  accordingly. 

The  proctor  for  the  Rev.  J.  Bluck  appeared  "  in  the  cause  and  pro- 
ceedings, and  objected,  on  behalf  of  the  said  J.  Bluck,  to  the  sufficiency 
thereof,  and  to  the  jurisdiction  of  the  said  Court,  and  to  the  reception 
of  the  said  allegation  or  charge."  But  the  Surrogate  •received  r^^n^ 
the  same,  entertained  the  cause  and  proceedings,  and,  on  July  '- 
Ist,  1844,  gave  sentence  therein  as  follows. 

The  sentence,  by  Charles  Evans,  Esq.,  M.  A.,  Surrogate  of  William 
Yonge,  clerk,  M.  A.,  Vicar  general,  &c.,  of  the  Bishop,  and  Official  prin- 
cipal, &c.,  &c.,  set  forth  that 

•'  We,"  &.C.,  **  having  heard,  seen  and  understood,"  &.c.  "  the  merits  and  circumstances  of  a 
certain  cause  or  business  now  depending  before  us  in  judgment  promoted  and  brought  by  Mat- 
thew Rackham,  of,"  &c.,  •'against  the  Rev.  John  Bluck,  clerk,  rector  of,"  &c.,  "of  showing 
cause,  if  he  has  or  knows  any,  why  he,  the  said  Rev.  J.  B.  should  not  be  pronounced"  (stating  the 
subject  matter  as  in  pp.  692,  3,  ante,  first  column,  down  to  "said  statute") :  in  which  cause, 
the  said  M.  R.  and  the  said  Rev.  J.  Bluck  having  lawfully  appeared  before  us  in  judgment  by 
their  proctors  respectively,  and  the  said  proctor  of  the  said  M.  R.  having  prayed  sentence  to  be 
given  for,  and  justice  to  be  done  to,  his  party,  and  that  the  said  Rev.  J.  Bluck  may  be  pro- 
nounced to  have  forfeited"  one-third  part,  &c.,  (as  in  article  7,  p.  695,  ante,  to  "  monition  and 
sequestration"):  "and  the  proctor  of  the  said  Rev.  J.  Bluck  also  having  prayed  sentence," 
&c. ;  "and  we,  having  observed  all  and  singular  the  matters,"  dtc,  "have  thought  fit,  and 
do  thus  think  fit,  to  proceed  to  the  giving  our  definitive  sentence  or  final  decree  in  this  cause 
in  manner  SUowing,  to  wit : 

Forasmi^rh  as,  by  the  acts  enacted,  deduced,  alleged,  exhibited,  propounded,  proved  and 
confessed  in  this  cause.  We  have  found,  and  it  doth  evidently  appear  to  us,  that  the  proctor 
of  the  said  M.  Rackham  hath  sufliciently  proved  his  intention  deduced  in  a  certain  allegation 
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given  in  and  admitted  on  his  part  and  behalf  in  the  said  cause,  and  now  remaining  in  the  regis 
try  of  this  Court,"  (which  allegation  was  to  be  taken  as  if  here  inserted.  &c.),  "and  ihai 
nothing,  at  least  nothing  effectual  in  law,  hath,  on  the  part  and  behalf  of  the  said  Rev.  J.  Black, 
been  excepted,  deduced,  alleged,"  &c.  "Which  mayor  ought  in  any  wise  to  defeat,  pre- 
judice, or  weaken  the  intention,"  &.c.  "  Wherefore  we,  the  worshipful  Charles  Evans/' 
&c.,  "  Surrogate,"  &c.,  **  having  heard  the  proctors  of  the  said  parties  in  this  behalf,  do  pro- 
nounce, decree,  and  declare,  that  the  said  Rev.  J.  Bluck,  being  a  priest  or  minister  in  Uol) 
Orders  of  the  Church  of  England,  for  two  years  and  upwards  last  past  hath  been,  and  now  iu, 
rector  of  the  rectory  and  parish  church  of  Walsoken  aforesaid,  and  hath  been  thereto  rightly 
and  lawfully  instituted  and  inducted  :  And  we  also  pronounce,  decree,  and  declare  that,  accord- 
ing to  the  lawful  proofs  made  before  us  in  this  cause  as  aforesaid,  the  said  Rev.  J.  Bluck, 
neither  having,  as  appears,  any  such  license  or  exemption  from  residence  upon  his  said  bene- 
fice as  is  allowed  in  the  act  of  parliament  aforesaid,  nor  being  resident,  as  appears,  upon  any 

^ther  benefice  whereof  he  was  possessed,  did  ^absent  himself  from  his  said  benefice 
'^'oOT^    of  Walsoken  for  a  period  exceeding  three  months  and  not  exceeding  six  months  of 

and  in  the  year  beginning  and  ending,"  &.C.,  **to  wit,  from,  on,  or  about,"  &.C.,  (ss 
in  art.  3,  pp.  694,  5,  ante,)  "of  the  said  year.  Wherefore,  and  by  reason  of  the  premises,  we 
decree  and  declare  that  the  said  Rev.  J.  Bluck  ought  to  be  pronounced  to  have  forfeited  one- 
third  part  of  the  annual  value  of  his  benefice  of  Walsoken  aforesaid  ;  and  we  do  by  these  pre- 
sents so  pronounce  accordingly.  And  we  do  by  these  presents  condemn  him,  the  said  Rev.  J. 
Bluck,  in  the  payment  of  such  third  part  of  the  annual  value  of  his  benefice  of  Walsoken  aibre- 
aaid,  together  with  the  reasonable  expense  incurred  by  or  on  behalf  of  the  said  M.  Rackham. 
in  the  recovery  of  the  same  in  this  cause,  the  amount  of  such  third  part  of  the  annual  value  of 
his  said  benefice  of  Walsoken,  and  of  such  reasonable  expense,  to  be  ascertained  in  the  usual 
and  accustomed  manner  by  the  registrar  of  our  said  Court.  And  we  do  compel  him,  the  said 
Rev.  J.  Bluck.  to  the  due  payment  of  the  said  nmount.  so  ascertained,  of  such  third  part  and 
expenses,  by  this  our  definitive  sentence  or  final  decree,  which  we  give  and  promulge  by  these 
presents,  this  1st  day  of  July,  A.  D.  1844.  "  Charles  Evans,  Surrogate." 

The  affidavit  then  stated  that,  on  appeal  to  the  Arches  Court  of  Can- 
terbury, the  above  sentence  was  affirmed  with  costs,  and  the  cause 
remitted.(a)  Appeal  was  then  made  to  the  Queen  in  Council :  and  the 
Judicial  Committee  of  the  Privy  Council,  on  May  15th,  1846,  delivered 
their  opinion(6)  against  the  appeal,  and  that  the  cause  should  be  remit- 
ted, and  the  appellant  condemned  in  costs. 

It  was  further  deposed  by  a  proctor,  on  behalf  of  the  Rev.  J.  Bluck, 
that  deponent  believed  it  was  the  intention  of  the  Judicial  Committee  to 
report,  or  that  they  had  already  reported,  to  Her  Majesty  their  said 
judgment  or  opinion  accordingly,  but  that  the  same  had  not  yet  been 
officially  confirmed  by  order  of  Her  Majesty  in  Council :  **  That  the 
next  Court  to  be  held  at  the  said  Consistorial  Court  at  Norwich  will  be 
*698"1  ^°  ^^^  ^'^^^  ^*y  ^^  June  instant:  •and  this  deponent  verily 
•^  believes  it  is  intended  to  proceed  with  the  said  cause  or  proceed- 
ing in  the  said  Consistorial  Court  as  soon  as  the  said  report  of  the  said 
Judicial  Committee  shall  have  been  confirmed,  or  at  the  Court  next 
following  such  confirmation."  Another  proctor  deposed:  "That  he, 
deponent,  verily  believes  that  the  said  Registrar"  (John  Kitson)  "  of  the 
said  Court  of  the  said  Bishop  will  proceed  to  ascertain  the  amount  of 
the  third  part  of  the  annual  value  of  the  said  benefice,  and  that  the  sAh\ 
Bishop  and  Vicar  •  general,  or  his  Surrogate,  will  proceed  to  enforce  tht 
said  sentence  and  the  finding  of  the  said  registrar  as  aforesaid." 

(«)  Bluck  V.  Rackham.  1  Rob.  Ecc.  Rep.  367. 

'b)  Bluck  V.  Rackham,  5  Moore's  Priv.  Co.  Ca.  305. 
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Sir  John  JervUy  Attorney  General,  and  Coxvch  now  showed  cause.(a) 
The  first  alleged  ground  for  a  prohibition  is,  that  the  proceeding  for  a 
penalty  nnder  stat.  1  &  2  Vict.  c.  106,  sects.  32  and  114,  is  a  ''  criminal 
suit  or  proceeding"  within  stat.  3  &  4  Vict.  c.  86,  s.  23,  and  therefore 
could  not  lawfully  be  instituted  otherwise  than  in  the  mode  pointed  out 
by  sect.  3  of  the  same  statute,  (i)  But,  before  the  first  mentioned  act, 
*the  penalties  for  non-residence  were,  by  stat.  57  G.  3,  c.  99,  s.  5,  r*^QQ 
"to  be  recovered  by  action  of  debt:"  and  no  intention  is  shown  ^ 
in  stat.  1  &  2  Vict.  c.  106,  to  change  the  nature  of  the  proceedings  from 
civU  to  criminal.  Sect.  114  speaks  of  penalties  and  forfeitures  under 
that  act  being  "  recovered"  by  some  person  duly  authorised  as  is  there 
etated.  Sect.  115  provides  for  the  recovery  of  taxed  costs,  as  in  a  civil 
suit.  And  sect.  117  enacts,  in  the  case  of  penalties  under  this  act 
incurred  by  persons  not  spiritual,  or  by  spiritual  persons  not  holding 
benefices,  that  they  "  shall  be  sued  for  and  recovered  by  any  person  who 
t  will  sue  for  th  Aame  by  action  of  debt,  in  any  of  Her  Majesty's  courts 

^  of  record  at  Westminster."     Debt  for  penalties  is  a  civil  suit ;  Wilson  v. 

RastaU,  4  T.  R.  753,  758.  The  penalty,  in  a  criminal  proceeding,  is  .not 
"  recovered"  by  an  individual.  Lord  Stowell,  in  Turner  v.  Meyers^  1 
Hag.  Consist.  Rep.  414,  note,  drew  the  distinction  that  ^'  the  criminal 
suit  is  open  to  every  one,  the  civil  suit  to  every  one  showing  an  interest." 
Here  the  proceeding  is  not  open  to  every  one,  but  only  to  those  who 
derive  an  interest  from  the  Bishop's  written  authority.  A  criminal  pro- 
ceeding, within  the  intention  of  stat.  3  &  4  Vict.  c.  86,  would  be  by 
articles  exhibited  on  the  promotion  of  the  Judge  for  reformation  of 
manners ;  and  the  object  would  be  sequestration  or  deprivation,  as  a 
punishment.  The  award  of  a  sum  of  money,  to  be  enforced  by  monition 
and  sequestration,  is  a  civil,  *not  a  criminal,  adjudication :  seques-  r:^»TAA 
tration  (as  appears  by  the  description  of  that  process  in  3  Burn's  ^ 
Ecc.  L.  tit.  Sequestration)  is  in  the  nature  of  a  civil  execution.(<?)  The 
^Maws  ecclesiastical"  mentioned  in  sect.  3  of  this  last  statute  are  the  laws 
of  the  Church ;  not  the  statute  Jaw  substituted  for  stat.  57  Gk  8,  c.  99. 

(a)  Before  Lord  Deitman,  C.  J.,  Coleridoe,  Wiohtman  and  £rle,  Js. 

(h)  Stat.  3  &  4  Vict.  c.  86,  "  for  better  enforcing  church  discipline,'*  enacts, 

Sect.  3.  **  And  be  it  enacted,  that  in  every  case  of  any  clerk  in  Holy  Orders  of  the  United 
Church  of  £ngland  and  Ireland  who  may  be  charged  with  any  offence  against  the  laws  eccle- 
siastical, or  concerning  whom  there  may  exist  scandal  or  evil  report  as  having  offended  against 
the  said  laws,  it  shall  be  lawful  for  the  bishop  of  the  diocese  within  which  the  offence  is  alleged 
or  reported  to  have  been  committed,  on  the  application  of  any  party  complaining  thereof,  or  if 
he  shall  think  fit  of  his  own  mere  motion,  to  issue  a  commission  under  his  hand  and  seal  to  five 
persons,  of  whom  one  shall  be  his  vicar  general,  or  an  archdeacon  or  rural  dean  within  the 
diocese,  for  the  purpose  of  making  inquiry  as  to  the  grounds  of  such  charge  or  report.*'  The 
mode  of  procedure  is  regulated  by  the  next  following  clauses. 

Sect  23  enacts :  "  That  no  criminal  suit  or  proceeding  against  a  clerk  in  Holy  Orders  of  the 
United  Church  of  England  and  Ireland  for  any  ofience  against  the  laws  ecclesiastical  shall  be 
instituted  in  any  Ecclesiastical  Court  otherwise  than  is  herein  before  enactied  or  provided." 

(c)  EsLE,  J.,  asked  if  costs  were  incident  to  a  criminal  proceeding  in  the  Ecclesiasiica! 
Courts.     Sir  F.  Tke$iger  cited  Burgess  v.  Burgest,  1  Consist.  Ca.  384,  393. 
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Non-residence  may  still  be  punished  as  an  offence  by  the  canon  law ;  for 
the  observation  of  Gibson  (2  Gibs.  Cod.  887,  note  q,  2d  ed.)  upon  the 
non-residence  clause  of  stat.  21  H.  8,  c.  13,  s.  26,  where  a  penalty  of 
10/.  is  given,  one-half  to  the  King,  the  other  to  any  party  suing  by  writ 
of  debt,  &c.,  continues  applicable.  "  This,"  he  says,  "is  a  coercion  upon 
incumbents,  which  may  be,  used  by  any  person  or  persons  whatsoever; 
and  doth  not  supersede  or  affect  the  right  that  the  Ordinary  hath,  by  the 
laws  of  the  Church,  to  punish  non-residence  by  ecclesiastical  censures ; 
which  (in  case  of  obstinacy  on  the  part  of  the  incumbent)  may  be  carrieil 
to  deprivation."  The  remedies  are  cumulative,  and  wholly  different. 
The  penalties  imposed  by  sect.  117  of  stat.  1  &  2  Vict.  c.  106,  upon 
persons  not  spiritual,  or  not  holding  benefices,  are  expressly  made  recover- 
able by  action  of  debt :  and  it  cannot  have  been  contemplated  that  the 
procedure  should  be  criminal  in  the  case  of  a  beneficed  person,  and  civil 
in  the  case  of  one  not  beneficed.  Dr.  Lushington,  delivering  the  judg- 
ment of  the  Judicial  Committee  in  Bluck  v.  Raekham,  %  Moore's  Priv. 
Co.  Ca.  305,  313,  said,  after  citing  the  enactment  of  stat.  1  &  2  Vict. 
c.  106,  s.  114,  (down  to  "no  other  person  whatever"):  "Now  do  these 
*70n  *^^^^^  import  a  proceeding  in  the  criminal  form  or  in  the  civil? 
"■  The  words  '  suing  and  recovering'  are  wholly  inapplicable  to  the 
well-known  criminal  form  ;  had  it  been  intended  to  require  the  criminal 
form,  surely  the  expressions  would  have  been  wholly  different :  power 
would  have  been  given  to  promote  the  oflice  of  the  judge,  and  power  to 
the  judge  to  affix  the  penalty.  Not  only  does  not  this  section  contain 
any  words  importing  that  the  criminal  form  should  be  adopted,  but  the 
whole  practice  of  the  Ecclesiastical  Courts  has  been  to  the  contrary. 
There  is  no  instance  that  their  Lorships  have  been  apprised  of,  in  which 
penalties  have  been  sued  for  in  the  criminal  form,  or  any  pecuniary  for- 
feiture decreed.  On  the  other  hand,  though,  from  the  limited  jurisdiction 
of  these  Courts,  there  cannot  be  many  classes  of  cases,  yet  we  find  the 
proceedings  to  recover  tithes  under  the  statute  2  &  3  of  Edward  6, 
where  double  the  value  in  addition  is  .given  by  way  of  penalty,  to  be 
recovered  before  the  Ecclesiastical  Judge,  have  always  been  in  the  civil 
form."  It  is  true  that  the  object  contemplated  in  giving  the  penalty  is 
to  punish  an  offence  :  but,  if  the  proceedings  were  therefore  criminal,  so 
also  would  be  the  suit  for  double  value  of  tithes  under  stat.  2  &  3  Ed.  6, 
c.  13,  s.  2,  when  they  have  been  improperly  removed  or  a  view  of  them 
prevented ;  yet  the  contrary  is  notorious.  Blackstone,  4  Comm.  308, 
speaking  of  informations  on  statutes  which  give  penalties  to  the  informer, 
says  that  they  are  "  a  sort  of  qui  tam  actions,"  "only  carried  on  by  a 
criminal  instead  of  a  civil  process,"  thus  recognizing  the  applicability 
in^TQOi  ^f  ^^^^  modes  to  the  same  object.  [Wightman,  J.  It  ^seema 
that  under  the  usury  laws,  there  might  be  either  an  indictment 
or  an  action.](a) 

^  (a)  See  1  Russ.  on  Crimes,  460,  B.  2,  c.  37,  3d  ed. 
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Secondly,  it  is  contended  that  the  words  "  the  Rev.  J.  Bluck"  "  hath 
been  and  now  is  rector  of  the  rectory  and  parish  church  of  Walsoken," 
"  whereto  he  hath  been  rightly  and  lawfully  instituted  and  inducted," 
do  not  sufficiently  show  that  he  held  and  absented  himself  from  a  bene- 
fice with  cure  of  souls.  But  that  point  is  now  raised  for  the  first  time 
and  the  objection  comes  too  late.  It  was  for  the  Judge  of  the  Ecclesiasti- 
cal Court  to  determine  whether  the  allegation  was  sufficient ;  and  he  has 
decided.  The  language  in  a  civil  proceeding  need  not  be  so  precise  as 
in  a  criminal.  And  the  expressions*  here  do  imply  that  the  rectory  was 
a  cure  of  souls ;  unless  it  be  necessary  that  those  very  words  should  be 
used ;  which  the  enactments  of  stat.  1  &  2  Vict.  c.  106,  on  this  subject 
nowhere  prescribe. ,  [Coleridge,  J.  I  believe  there  are  sinecure  rec- 
tories.] It  will  not  be  assumed,  without  any  suggested  reason,  that  this 
may  have  been  one. 

Thirdly,  it  is  contended  that  the  Ecclesiastical  Judge  ought  not  to 
have  left  it  to  the  Registrar  of  the  Court  to  ascertain  the  third  part  of 
the  annual  value,  and  the  costs  payable  to  Rackham ;  for  that  the  sen- 
tence of  the  Court  was  final,  and  the  Judge  ought  not,  in  dismissing  the 
case,  to  have  left  anything  to  be  performed  afterwards  by  another 
authority.  But  it  is  the  constant  practice  of  this  Court  and  of  the 
Quarter  Sessions  to  direct  that  their  officer  shall  ascertain  the  amount 
for  their  information ;  and  the  awarding  of  that  amount  is  deemed  the 
act  of  the  Court.  At»any  rate  this  is  mere  matter  •of  practice;  r^YO^i 
and  "  the  temporal  courts  cannot  take  notice  of  the  practice  of 
the  Ecclesiastical  Courts,  or  entert&in  a  question  whether,  in  any  par- 
ticular cause  admitted  to  be  of  ecclesiastical  cognizance,  the  practice 
has  been  regular.  The  only  instances  in  which  the  temporal  courts  can 
interfere  by  way  of  prohibiting  any  particular  proceeding  in  an  eccle- 
siastical suit,  are  those  in  which  something  is  done  contrary  to  the  gene- 
ral law  of  the  land,  or  manifestly  out  of  the  jurisdiction  of  the  Court ;" 
Ex  parte  Smyth,  3  A.  &  E.  719,  724. 

It  may  "be  a  question  whether  the  decree  of  the  Ecclesiastical  Court 
can  be  made  the  subject  of  a  prohibition,  after  the  sentence  has  been 
confirmed  by  the  Privy  Council  on  appeal.  [Wightman,  J.  The  pro- 
hibition is  to  stay  execution  of  the  judgment.  The  appeal  confirms  the 
judgment ;  but  it  still  remains  to  be  executed.]  The  principal  questions 
now  arisen  are  precisely  those  which  were  before  the  Privy  Council. 
The  attempt  is,  in  effect,  to  make  this  Court  a  court  of  appeal  from  the 
Judicial  Committee.  A  prohibition  might  have  been  moved  for  when 
the  case  was  before  the  Court  of  Arches. 

Sir  F,  Thestger  and  Bramwell^  contrd..  First.  It  is  certainly  more 
difficult,  since  the  judgment  of  the  Judicial  Committee  delivered  by  Dr. 
LusHiNdtON  in  Bluck  v.  Rackham,  5  Moore,  P.  C.  Ca.  305,  to  contend 
that  the  proceeding  now  in  question  is  of  a  criminal  nature.  But  no 
common  law  Judge  was  present  at  that  appeal.     And  the  reasoning  on 
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wbich  the  judgment  proceeds  is  not  wholly  satisfactory.     It  takes^  u 
*7C\41  V^^  ^^^^  ^^®  ^^^  ^  civil,  the  fact  that  civil  *forms  have  been 

-^  adopted  ;(a)  whereas  the  whole  question  is  whether  the  adoption 
of  them  in  this  suit  was  right.  If  this  was,  within  stat.  3  &  4  Vict.  c. 
86,  s.  23,  a  ''  criminal  suit  or  proceeding"  "  for  any  offence  against  the 
laws  ecclesiastical,"  it  clearly  ought  not  to  have  been  prosecuted  other- 
wise than  under  sects.  3  and  7  of  the  same  act;  that  is,  on  articles 
exhibited  after  inquiry  by  a  commission.  Sect.  19  qualifies  sect.  3,  but 
strengthens  the  conclusion  just  stated :  for  the  enactment,  that  any  per- 
son shall  still  be  at  liberty  to  prosecute,  as  heretofore,  any  suit  which, 
though  in  form  criminal,  shall  have  the  effect  of  asserting  any  civil  right, 
implies  that,  without  such  enactment,  even  these  suits  would  have  been 
barred  by  sect.  3.  The  proceeding  for  penalties  in  case  of  non-residence 
is  clearly  not  a  suit  of  this  latter  kind :  and  non-residence  is  an  offence 
against  the  laws  ecclesiastical  within  sects.  3  and  23.  Under  the  canon 
law  it  was  a  ground  for  ecclesiastical  censure,  sequestration  and  depriva- 
tion. In  addition  to  these  punishments,  the  statutes  21  H.  8,  c.  13,  s. 
26,  43  G.  3,  c.  84,  s.  12,  and  57  G.  3,  c.  99,  s.  5,  imposed  penalties 
recoverable  by  action  at  law.  But  then,  by  stat  1  &  2  Vict.  c.  106,  s.  114 
(which  repealed  the  enactments  then  existing  on  the  subject),  a  suit  in  the 
Bishop's  Court  was  substituted  for  this  proceeding,  and  is  now  the  only 
oourse  by  which  the  forfeitures  and  penalties  incurred  by  non-residence 
are  to  be  enforced  against  spiritual  persons.  The  civil  character  of  the 
proceeding  is  taken  away  ;  and  the  prescribed  suit  is  the  mode  of  punish- 
ment thenceforward  appointed  for  the  ecclesiastical  offence.  On  sect.  82, 
*70^1  ^^  ^^  ^^^  stood  ^alone,  and  even  had  gone  no  farther  than  to  prohibit 

-^  non-residence,  an  indictment  would  have  lain.  '^  If  by  one  clause 
a  statute  prohibits  a  thing,  and  by  another  clause  gives  a  penalty;  an  infor- 
mation lies,  upon  the  prohibitory  clause  :'*  Com.  Dig.  Information  (B). 
And  an  enactment  giving  a  particular  mode  of  enforcing  the  penalty 
does  not  render  that  less  a  criminal  offence  which,  without  such  enact- 
ment, would  have  been  the  subject  of  an  indictment  or  information.  A 
sequestration  of  the  whole  profits  of  the  benefice  would  without  difficulty 
be  recognised  as  a  criminal  punishment :  a  forfeiture  of  part,  under  the 
process  given  by  sect.  114,  differs  from  a  sequestration  only  in  degree. 
The  difference  between  civil  and  criminal  procedure  in  cases  of  forfeiture 
under  this  statute  is  marked  by  sect.  117,  which  enacts  '^  that  all  penal- 
ties and  forfeitures  under  this  act  incurred  by  persons  not  spiritual,  or 
by  spiritual  persons  not  holding  benefices,  shall  be  sued  for  and  recovered 
by  any  person  who  will  sue  for  the  same  by  action  of  debt  in  any  of  Her 
Majesty's  Courts  of  Record  at  Westminster."  There  the  power  is  re- 
served to  individuals  of  suing  for  their  own  benefit  as  plaintiffs  in  the 
courts  of  law.  But,  under  sect.  114,  the  party  suing  is  the  statutable 
promoter  of  the  office  of  Judge :  and  he  does  not  prosecute  for  his  own 

(a)  He  read  pp.  311,  312,  from  "  A  criminal  suit"  to  "civil  form." 
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benefit ;  for  the  bishop  is  authorised  to  appropriate  a  part  or  the  whole 
of  the  penalty  to  the  augmentation  or  improvement  of  the  benefice. 
Again,  stat*  3  &  4  Vict.  c.  86,  s.  19  (already  referred  to),  enacts  that 
nothing  in  that  statute  before  contained  shall  prevent  any  person  from 
instituting,  &c.,  or  from  prosecuting  in  such  form  and  manner  as  he 
might  have  don^  before  the  act,  ^'  any  suit  which,  though  in  form  crimi- 
nal, *shall  have  the  effect  of  asserting,  ascertaining,  or  establish-  r*^Qa 
ing  any  civil  right."  This  distinction  is  illustrated  by  cases 
frequently  occurring  in  the  Ecclesiastical  Courts.  One  class  of  suits,  in 
their  form  criminal,  consists  of  those  which  are  instituted  against  the 
person  pro  salute  animae,  and  for  the  mere  purpose  of  reformation  and 
suppression  of  scandal,  as  cases  of  incest  {Burgess  v.  Burgess^  1  Hag. 
Consist.  Ca.  384 ;  Blackmore  v.  Brider,  2  Phillim.  Rep.  359  ;  dhick  v. 
RamscUUey  1  Curt.  Ecc.  Rep.  34),  where  it  is  clear,  from  the  subject 
matter,  the  proceedings  and  the  nature  of  the  sentence  (which  usually 
includes  penance),  that  the  suit  is  criminal.  In  other  suits  which  have 
a  criminal  form  the  question  is  essentially  on  a  civil  right ;  and  these 
are  distinguished  by  the  rule  which  the  Ecclesiastical  Courts  have  laid 
down,  that  the  promoter  must  have  an  interest  of  his*  own,  beyond  any 
public  concern  which  may  exist  in  the  subject  matter.  Among  the 
instances  of  this  class  are  Ray  v.  Sherwood,  1  Curt.  Ecc.  Rep.  173,  and 
The  Duke  of  Portland  v.  Bingham^  1  Hag.  Consist.  Ca.  157,  in  which 
latter  case  Sir  William  Scott  argues  at  length  upon  the  distinction. 
But  in  suits  for  non-residence,  under  stat.  1  &  2  Vict.  c.  106,  sects.  32, 
114,  the  party  suing  need  not  show  any  personal  interest :  he  proceeds, 
on  the  public  account,  to  enforce  a  fine.  It  has  been  suggested  that 
sect.  32  is  cumulative,  and  adds  a  civil  remedy  to  the  punishment 
imposed  by  the  ecclesiastical  law.  But,  under  that  law,  the  whole 
profits  of  the  living  might  have  been  sequestered  for  the  same  offence ; 
and  it  cannot  be  supposed  that,  where  that  might  have  been  the  case, 
forfeiture  of  part  would  be  imposed  as  an  additional  *penalty.  r«>TAiT 
[Erlb,  J.  Is  there  any  other  instance  of  a  case,  deemed  criminal  ^ 
under  the  ecclesiastical  law,  where  the  party  accused,  on  paying  a  sum 
of  money,  may  claim  exemption  from  all  further  punishment,  pro  salute 
auimse  or  otherwise  ?]  The  case,  in  that  respect,  only  resembles  any 
other  criminal  case  in  which  the  penalty  imposed  by  law  is  a  fine.  The 
recovery,  by  sect.  114,  is  to  be  by  monition  and  sequestration ;  but  that 
does  not  necessarily  give  a  civil  character  to  the  offence,  more  than  the 
statutory  levy  by  distress  in  cases  of  summary  conviction  before  justices. 
Blackstone,  in  the  passage  referred  to  on  the  other  side  (4  Comm.  308), 
seems  to  consider  all  the  proceedings  by  informers  to  recover  penalties 
as  criminal,  though  some  are  in  form  civil :  and  they  appear  to  be  so 
ranked  together  in  Com.  Dig.  Action  upon  Statute  (E  1). 

Secondly,  by  the  interpretation  clause  (sect.  124)  of  stat.  1  &  2  Vict, 
c.  106,  "  in  all  cases  where  the  term  ^  benefice'  is  used  in  this  act,  the 


707  Rackham  v.  Bluck.   M.  T.  1846. 

said  term  shall  be  understood  and  taken  to  mean  benefice  with  cure  of 
souls,  and  no  other,  (unless  it  shall  otherwise  appear  from  the  context)." 
Therefore  "  benefice"  in  sect.  32  has  that  meaning :  and  it  ought  to  have 
been  shown  on  these  proceedings  that  the  benefice  in  question  had  cure 
of ^ouls.  That  does  not  appear.  The  allegation  that  Bluck  was  "  law- 
fully instituted  and  inducted"  does  not  supply  the  defect:  for  "  posses- 
sion of  sinecures  (not  being  exempt,"  &c.)  "  must  be  obtained  by  the 
same  methods  by  which  the  possession  of  other  rectories  and  vicarages 
is  obtained,  namely,  by  presentation,  institution,  and  induction;"  3 
Burn's  Ecc.  L.  650,  tit.  Sinecure,  9th  ed.  It  is  true  that,  in  Cathcart 
*7081  ^'  -^^^^y?  2  M.  &  S.  534,  which  •was  an  action  for  penalties  in- 
curred by  non-residence,  it  was  held  unnecessary  to  allege  that 
the  rectory  was  a  benefice  with  cure  of  souls :  but  that  was  under  stat 
43  G.  3,  c,  84,  which  (sect.  12)  imposed  the  penalty  for  non-residence 
on  any  "  benefice"  generally :  but  there  the  exemption  in  the  case  of  a 
parsonage  having  no  cure  of  souls  was  given  in  a  distinct  proviso,  and 
for  that  reason  it  was  held  that  the  excuse  ought  to  have  been  alleged 
by  the  defendant^  not  negatived  by  the  plaintiff.  Here,  by  sect.  124, 
the  words  "with  cure  of  souls"  are  virtually  incorporated  with  the  word 
"  benefices"  in  sect.  32. 

.  Thirdly,  the  sentence  is  imperfect,  inasmuch  as  it  adjudges  that  the 
Rev.  J.  Bluck  has  forfeited  "one-third  part  of  the  annual  value  of 
his  benefice  of  Walsoken,"  condemns  him  in  payment  of  such  third  part, 
with  the  reasonable  expense  incurred  by  the  promoter,  and  orders  "  the 
amount  of  such  third  part"  "  and  of  such  reasonable  expense,  to  be 
ascertained  in  the  usual  and  accustomed  manner  by  the  registrar."  By 
Stat.  1  &  2  Vict.  c.  106,  sect.  10,  the  value,  for  the  present  purpose,  is 
"  the  net  annual  value :"  and  that,  according  to  sect.  8,  is  to  be  ascer- 
tained by  deducting  from  the  gross  yearly  income  the  taxes,  rates,  &c., 
and  other  permanent  charges ;  and  for  the  purpose  of  such  estimate  sect. 
10  renders  it  "  lawful  for  the  Court  before  whom  any  suit  shall  be 
depending  for  the  recovery  of  any  penalty  or  forfeiture  under  this  act, 
and  for  any  bishop  acting  under  any  of  the  provisions  of  this  act,  to 
make  or  cause  to  be  made  such  inquiries  and  call  for  such  evidence  as 
such  Court  or  bishop  shall  think  fit,  and  otherwise  to  proceed  upon  the 
best  information  which  such  Court  or  bishop  may  be  able  to  procure 
**I0^1  *for  estimating  in  manner  aforesaid  the  annual  value  of  any  bene- 
fice." That  estimate,  and  the  calculation  of  expenses,  must  be 
the  act  of  the  Court  itself:  Sellwood  v.  Mount,  1  Q.  B.  726,  785,  and 
Regina  v.  Long,  1  Q.  B.  740,  show  this.  It  might  have  been  referred 
to  the  registrar  to  ascertain  the  amounts ;  but  the  decree  should  have 
been  suspended  in  the  meantime,  and  his  estimate,  when  made,  incorpo- 
rated in  it.  By  sect.  10  the  decision  of  the  Court  or  bishop,"  "  founded 
on  suo^  evidence  or  other  information,  shall  be  final  and  conclusive,  save 
when  a  I  pealed  from  in  due  course  of  law."     But  the  appeal  is  shut  out, 
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if  the  decree  be  finally  pronounced  before  estimate  is  made  by  the  regis* 
trar.  No  appeal  is  given  against  his  finding.  The  words  '^  in  the  usual 
and  accustomed  manner"  can  have  no  efiect ;  for  under  a  new  statute 
there  can  be  no  established  usage  or  custom.  This  is  not  a  matter  of 
practice,  but  a  question  whether  the  Judge  of  the  Court  has  not  assumed 
to  make  a  final  decree,  leaving  it  incomplete  in  the  most  important 
respects. 

The  prohibition  is  not  moved  for  too  late.  The  decree  still  remains 
unaccomplished  ;  and  the  object  is  to  prevent  execution ;  till  that  is  com- 
plete, this  Court  may  prohibit ;  In  the  Matter  of  the  Dean  of  Yorkj  2 
Q.  B.  1,  39.  Whether  a  prohibition  might  or  might  not  issue  to  the 
Judicial  Committee,  it  is  unnecessary  to  inquire  :  though  the  Court  of 
Exchequer  seems  to  have  been  of  opinion,  in  JEz  parte  Smyth^  2  Cro.  M. 
k  R.  748  ;  S.  C.  Tyr.  &  G.  222,  that  it  might.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  ensuing  vacation  (December  17th),  deli- 
vered the  judgment  of  the  Court. 

•This  was  a  suit  in  the  Consistory  Court  of  the  Bishop  of  f^y-ia 
Norwich,  to  recover  one-third  of  the  profits  of  a  benefice,  claimed 
from  Mr.  Bluck  on  account  of  his  non-residence  thereon.    The  sentence 
was  against  him  in  that  Court ;  and  that  sentence  was  confirmed  on 
appeal  in  the  Arches  Court  and  in  the  Privy  Council. 

The  defendant  now  moves  for  a  prohibition  on  three  grounds.  1.  That 
this  was  a  criminal  proceeding  within  stat.  8  &  4  Vict.  c.  86,  s.  23 ;  and 
that  the  conditions  precedent  for  a  criminal  proceeding  according  to  that 
statute  were  not  fulfilled.  2.  That  it  did  not  sufiiciently  appear  that 
Mr.  Bluck  held  a  benefice  with  cure  of  souls.  8.  That  the  definitive 
sentence  was  illegal,  because  the  bishop  deputed  the  registrar  to  ascer- 
tain the  amount  of  one-third  of  the  annual  value  of  the  benefice,  where- 
as he  ought  to  have  adjudicated  thereon  himself. 

As  to  the  first  ground.  It  appears  that  there  are  two  kinds  of  pro- 
ceeding in  the  Ecclesiastical  Courts,  civil  and  criminal ;  the  one  by  a 
party  interested,  in  form  by  libel,  where  the  judgment  is  for  his  benefit 
and  is  enforced  by  monition  and  sequestration :  this  is  a  civil  suit.  The 
other  is  by  any  stranger,  in  form  by  promoting  the  office  of  judge  by 
articles,  and  the  judgment  is  for  penal  consequences  against  the  defendant 
pro  salute  animae  and  deprivation  ;  this  is  a  criminal'^uit.  And  the  suit 
in  question  is,  according  to  these  tests,  civil  and  not  criminal.  It  is  insti- 
tuted, not  by  any  stranger,  but  by  a  party  who  may  be  said  to  have  an 
interest,  viz.  by  the  nominee  of  the  bishop,  who  is  to  recover  money,  which 
the  bishop  may  by  special  order  direct  to  be  laid  out  for  the  improve- 
ment of  the  benefice,  the  residence  house  or  buildings  (sect.  114,)  and  who 
*is,  in  effect,  a  trustee  for  this  purpose.  The  proper  mode  of  rm^-i^ 
proceeding  is  decided,  by  the  tribunals  who  are  to  decide  on  ^ 
questions  of  procedure,  to  be  by  motion  and  libel  instead  of  citation  and 
articles ;  and  the  decree  is  for  a  given  amount  of  value,  to  be  enforced 
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by  monition  and  sequestration  only,  and  not  for  any  penal  consequences 
to  be  enforced  by  censure  and  deprivation.  The  course  of  legislation 
against  non-residence  indicates  that  it  is  a  civil  proceeding ;  the  penalties 
given  by  stats.  21  H.  8,  c.  13,  57  G.  3,  c.  99,  and  1  &  2  Vict.  c.  106,  8. 
117,  as  against  unbeneficed  clerks,  are  all  recoverable  by  civil  proceeding 
in  the  courts  of  law.  The  action  of  debt  for  a  penalty  against  a  bene- 
ficed clerk  is  taken  away;  and  this  proceeding  in  the  ecclesiastical 
courts  is  substituted,  by  stat.  1  &  2  Vict.  c.  106,  s.  114,  because  eccle- 
siastical profits  were  to  be  taken  and  applied  to  ecclesiastical  purposes, 
and  a  temporal  Court  is  not  adapted  for  such  a  purpose :  but  though  the 
tribunal  is  altered,  the  nature  of  the  proceeding  is  the  same.  The  con- 
dition required  by  stat.  3  &  4  Vict.  c.  86,  for  a  criminal  proceeding 
against  a  clerk  in  holy  orders  would  be  superfluous  in  respect  of  a  charge 
of  non-residence,  as  that  is  specific  in  its  nature  and  capable  of  easy 
ascertainment  by  the  bishop  without  the  aid  of  a  commission  to  inquire. 

Secondly.  It  is  contended  that  the  allegation  that  Mr.  Bluck  ^^is 
rector  of  the  rectory  and  parish  church  of  Walsoken,"  being  "  rightly 
and  lawfully  instituted  and  inducted"  thereto,  does  not  show  him  to  have 
cure  of  souls.  It  is  difficult  so  to  construe  those  words  as  not  to  include 
a  cure  of  souls  ;  but  the  objection  has  been  considered  in  the  appropriate 
tribunal  for  putting  a  construction  on  this  form  of  pleading,  and  has 
*7121  ^^^^  there  ^overruled  on  the  ground  that  the  words  in  question 
did  allege  a  cure  of  souk :  and  certainly,  in  this  stage  of  the 
proceedings,  we  ought  not  to  issue  our  prohibition  upon  the  footing  of  an 
objection  merely  in  the  nature  of  a  special  demurrer. 

Thirdly.  It  is  contended  that  the  definitive  sentence  is  illegal  in  depu- 
ting the  registrar  to  ascertain  the  value,  instead  of  the  bishop  ascertainbg 
it  himself  and  stating  it  in  his  sentence.  But  it  has  been  answered  in 
the  Privy  Council  that,  according  to  the  practice  of  the  Consistory 
Court,  the  registrar,  under  this  sentence,  would  inquire  and  report  to 
the  Bishop,  and  that  the  amount  so  ascertained  by  him  would  not  be 
taken  without  the  order  of  the  Bishop.  The  form  of  the  decree  directing 
the  amount  to  be  ascertained  ''in  the  usual  and  accustomed  manner'* 
is  consistent  with  this  practice.  And  the  affidavit  on  which  the  motion 
is  founded  prays  a  prohibition  lest  the  registrar  should  proceM  to  inquire 
and  report  to  the  Bishop,  and  lest  the  Bishop  should  proceed  to  enforc«i 
payment.  The  objection  fails,  both  because  it  is  founded  on  a  mistake 
of  facts,  and  because  it  relates  to  a  rule  of  practice. 

The  rule,  therefora,  must  be  discharged,  and,  having  been  obtained 
after  sentence  in  the  Court  below  and  the  appellate  courts,  with  costs. 

Rule  discharged. 


9  Adolphvs  &  £lu8.  N.  S.  713 


•TAYLOR  V.  CLAY  and  another.    Nm.  20.  ['TIS 

By  charterparty,  the  freightere  of  a  ship  agreed  with  the  owners  that  the  ship,  being  fit  for  the 
voyage,  should  proceed  to  Port  T.,  and  there  load  a  cargo  /  the  ship  to  be  loaded  in  fum  ;  cer- 
tain working  days  to  be  allowed,  and  a  further  number  of  days  for  demurrage,  &.c.  The  own- 
era  brought  aaaurapsitoo  this  agreement,  alleging :  1.  Thai,  although  the  ship,  being  fit, 
&c.,  sailed  and  arrived  at  Port  T.,  yet  defendants  did  not,  within  a  reasonable  time  after 
her  arrival  there,  load  a  cargo,  &c.  2.  That  defendants  did  not,  at  Port  T.,  load  the  ship  in 
turn,  but  long  after  the  proper  and  regular  turn  ;  whereby  plaintiff  was  ii\jured,  dLc. 

Pleas.  1.  That  defendant  did  within  a  reasonable  time  after  the  arrival,  &c.,  load  the  ship, 
&c.  2.  That  defendants  did,  at  Port  T.,2oaJ<Ae«At;»  in  <iirH.  3.  That  plaintiff  was  master, 
and  kad  the  care^  direction,  and  management  of  the  ship  ;  and  that  after  the  ship's  arrival  at 
Port  T.,  and  before  defendants  could  load,  6lc.,  plaintiff,  ao  being  master,  6lc.,  and  the 
crew  took  such  bad  care  of  the  ship,  and  governed  and  navigated  her  so  improperly,  that  the 
ahip,  by  the  carelessness,  unskilfulness  and  mismanagement  of  the  said  master  and  crew, 
became  damaged  and  unfit  to  receive  a  cargo,  and  so  remained  for  a  long  time,  Slc,  by  rea- 
aon  whereof  defendants  could  not  load,  &c.  Replication,  De  injuria.  Issues  joined  on  all 
^      the  pleas. 

By  a  local  act,  regulating  the  P9rt,  the  master  of  every  ship  coming  in  was  bound,  under  a 
penalty,  to  moor,  anchor,  and  place  the  same  in  such  siiuation  asthe  harbour-master  should 
direct ;  and  the  harbour- master  was  authorised  to  cause  the  vessel  to  be  removed  in  such 
manner  as  he  should  deem  necessary.  1'he  ship's  master  was  also  bound  to  take  on  board  a 
pilot,  who,  by  the  by-laws  of  the  port,  was  to  6bey  the  orders  of  the  harbour-master.  It 
was  proved,  on  the  trial  that  defendant's  ship,  with  a  pilot,  arrived  at  the  port,  and  received 
directions  firom  the  harbour-master  as  to  entering;  but  the  master  and  crew  worked  the  ship 
in  a  manner  contrary  to  his  directions ;  and  in  consequence  she  received  injury,  lost  her 
then  turn  of  loading,  and  was  unable  to  load  till  the  Expiration  of  some  days,  when  ahe  loaded 
without  further  delay.    After  verdict  for  defendants  on  all  the  issues. 

Held,  on  motion  for  new  trial,  that,  on  the  third  issue,  the  Judge  rightly  directed  the  jury  to 
find  for  defendants  if  they  thought  the  accident  was  the  fault  of  the  master  and  crew,  for  : 
1.  The  ship,  though  under  the  harbour-master's  direction,  was,  for  the  purposes  of  this  plea, 
under  the  care  and  managemeiit  of  the  plaintiff.  2.  The  defendants  might  allege  the  delay, 
occasioned  as  above,  in  order  to  show  that  they  loaded  in  reasonable  time,  and  in  turn,  within 
the  meaning  of  the  charterparty. 

ffeld  also,  on  motion  to  enter  a  verdict  for  plaintiff  on  the  1st  and  2d  issues,  that,  on  the  facts 
above  stated,  defendants  were  right  in  pleading  that  they  loaded  in  turn,  and  in  reasonable 
time  ;  and  th/it  they  could  not  have  pleaded  in  confession  and  avoidance. 

Assumpsit.  The  declaration  stated  that,  by  a  charterparty  of 
affreightment  between  plaintiff,  therein  described  as  owner  of  the  ship 
Jane,  then  in  the  Thames,  and  defendants,  therein  described  as  of  the 
city  of  London,  merchants,  it  was  mutually  agreed  that  the  ship,  being 
tight,  staunch  and  strong,  and  every  way  fitted  for  the  voyage,  should 
with  all  convenient  speed  sail  and  proceed  to  Port  Talbot  in  ballast  from 
the  river  Thames,  or  so  near  thereto  as  she  could  •safely  get,  and  r*7i  j 
there  load  from  the  factors  of  the  said  affreighiers  a  full  and 
complete  cargo  of  coals,  or  coal  and  coke,  at  shipper's  option :  cargo  to 
be  brought  alongside  and  taken  fr,om  alongside  at  shipper's  risk  and 
expense  ;  not  exceeding  what  she  could  reasonably  stow,  &c. :  and,  being 
so  loaded,  should  forthwith  proceed  to  America,  &c.  (specifying  the 
voyage),  and  deliver  the  same  on  being  paid  freight,  &c.  (particulars  as 
to  freight,  commission,  &c.);  the  act  of  God,  the  Queen's  enemies,  fire 
and  all  and  every  other  danger,  &c.,  of  the  seas,  &c.,  during  the  voyage 
always  excepted :  the  freight  to  be  paid  on  unloading  and  right  delivery 
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of  the  cargo,  in  cash,  &c. :  to  be  loaded  in  turn ;  and  twenty  working 
days  were  to  be  allowed  the  said  merchant,  if  the  ship  were  not  sooner 
dispatched,  for  unloading  the  ship  as  above,  and  ten  days'  demurrage 
over  and  above  the  said  laying  days,  at  3/.  per  day  penalty  for  non-per- 
formance of  the  agreement.  The  count  then  averred  mutual  promises 
of  performance,  and  that  the  ship,  within  a  reasonable  time  after  the 
making  of  the  charter-party,  to  wit,  on,  &c.,  was  tight,  staunch  and 
strong,  and  every  way  fitted  for  the  voyage  in  the  said  charter-party 
mentioned ;  and  that,  although  the  said  ship,  so  being  tight,  &c.,  did 
with  all  convenient  speed  sail  and  proceed  to  Port  Talbot  aforesaid  in 
ballast  from  the  river  Thames  aforesaid,  and  did  afterwards,  to  wit,  on, 
&c.,  arrive  at  Port  Talbot  aforesaid,  whereof  defendants  then  had  notice, 
and  although  plaintiff  hath  always,  &c.  (the  usual  averment  of  perform- 
ance by  plaintiff),  nevertheless  defendants,  not  regarding,  &c.,  did  not  ^ 
nor  would,  within  a  reasonable  time  after  the  arrival  of  the  said  ship  at 
Port  Talbot  aforesaid,  there  load  from  their  said  factors  a  full  or  com- 
"^71  ^1  plete  cargo  of  coals,  or  coal  *and  coke,  at  their  option,  but,  on 
the  contrary  thereof,  did  not  load  the  said  ship  until  after  the 
expiration  of  an  unreasonable  time,  viz.  two  months,  after  the  arrival  of 
the  said  ship :  And  that  defendants  did  not  nor  would  at  Port  Talbot 
aforesaid  load  the  said  ship  in  turn  according  to  the  terms  of  the  said 
charter-party,  but,  on  the  contrary  thereof,  loaded  the  said  ship  long  after 
the  proper  and  regular  turn  in  that  behalf:  by  means  of  which  several 
premises  plaintiff  for  a  long  time,  to  wit,  &c.,  lost  and  was  deprived  of 
the  use  of  the  said  ship,  &c. 

Pleas.  1.  As  to  the  first  breach :  That  defendants  did,  within  a  rea- 
sonable time  after  the  arrival  of  the  ship  at  Port  Talbot,  load  from  the 
said  factors  a  full  and  complete  cargo,  according  to  the  said  charter- 
party  :  conclusion  to  the  country.     Issue  thereon. 

2.  As  to  the  second  breach:  That  defendants  did,  at  Port  Talbot 
aforesaid,  load  the  said  ship  in  turn  according  to  the  terms  of  the  said 
charter-party  :  conclusion  to  the  country.     Issue  thereon. 

3.  That,  during  the  said  voyage  in  the  declaration  mentioned,  plaintiff 
was  the  master  of  the  said  ship,  and  then  had  the  care,  direction  and 
management  of  the  same.  And  that,  during  the  said  voyage,  and  after 
the  arrival  of  the  said  ship  at  Port  Talbot  aforesaid,  to  wit,  on,  &c.,  and 
before  defendants  conld  load  any  cargo  therein,  or  any  part  thereof, 
according  to  the  terms  of  the  said  charter-party,  plaintiff,  so  then  being 
such  master,  and  the  said  crew  of  the  said  ship,  the  said  master  and  crew 
then  having  such  care  and  management  as  aforesaid,  took  so  little  and 
such  bad  care  of  the  said  ship,  and  governed  and  navigated  the  same  in 
so  unskilful  and  improper  a  manner,  that  the  same,  by  and  through  the 
^r-|/»-i   carelessness,  unskilfulness,  misdirection,   '^'mismanagement  and 

•^  improper  conduct  of  the  said  master  and  crew  in  that  behalf,  then, 
to  wit,  on,  &c.,  became  greatly  broken,  damaged,  &c.,  and  rendered 
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wholly  unfit  to  receive  any  cargo  therein  according  to  the  terms  of  the 
said  chftrter-party,  and  so  remained  for  a  long  time,  to  wit,  the  whole 
time  in  the  declaration  mentioned,  during  which  the  said  ship  remained 
unloaaed :  whereby,  and  by  reason  of  the  premises,  and  on  no  other 
account  whatsoever,  defendants  could  not,  although  they  were  during 
all  the  time  last  aforesaid  ready  and  willing  so  to  do,  safely  or  securely 
load  on  board  the  said  ship  in  turn  from  their  said  factors  at  Port 
Talbot  aforesaid  a  full  and  complete  cargo  of  coals,  or  coal  and  coke,  at 
their  option,  or  any  part  thereof,  according  to  the  terms  of  the  said  char- 
ter-party.    Verification. 

Replication :  De  injuria.     Issue  thereon. 

On  the  trial  before  CoLTMAN,  J.,  at  the  Glamorganshire  Summer  assizes, 
1845,  it  appeared  that,  the  charter-party  being  as  above  stated,  the  Jane, 
on  13th  March,  1843,  arrived  at  the  lock  gates  at  the  entrance  of  Port 
Talbot,  having  a  proper  pilot  on  board.  The  harbour-ma8ter(a)  ordered 
the  Jane,  and  another  vessel,  the  Thames,  which  was  astern  of  her,  to  pass 
into  the  lock.  In  so  doing,  the  Thames  hauled  up  faster  than  the  .Jane ; 
and  they  came  into  contact.  The  harbour-master's  attention  was  called  to 
the  circumstance ;  and  he  ordered  the  Jane  to  heave  briskly  ahead  :  but 
the  ships  became  jammed  together ;  and,  the  tide  ebbing,  the  Jane  was 
suspended  between  the  Thames  and  the  side  of  the  lock  till  the  next  morn- 
ing. It  was  necessary  to  remove  her  ballast ;  and  she  sustained  some 
♦injury :  and,  in  consequence  of  the  accident,  she  lost  the  turn  of  r*»7i- 
loading  which  she  would  otherwise  have  been  entitled  to,  and  was 
detained  several  days  before  she  received  her  cargo :  but  it  did  not  appear 
that,  when  ready,  she  met  with  any  undue  delay  in  loading.  For  the 
plaintifi"  it  was  contended  that  the  mischief  resulted  unavoidably  from  the 
harbour-master  permitting  the  Thames  to  follow  the  Jane  too  closely 
into  the  lock.  The  defendants  called  several  witnesses  to  show  that  the 
accident  would  not  have  happened  if  the  crew  of  the  Jane  had  obeyed 
directions  which  the  harbour-master  gave,  and  had  '^  heaved"  the  ship 
by  the  winch  instead  of  "hauling,"  as  it  appeared  they  did,  by  hand. 
CoLTMAN,  J.,  was  of  Opinion  that,  on  the  first  two  issues,  taken  by  them- 
selves, the  defendants  were  entitled  to  a  verdict,  if  they  had  loaded  the 
cargo  within  a  reasonable  time  after  the  ship  was  ready  to  take  her  turn ; 
but  that  the  general  result  of  the  cause  must  depend  upon  the  question 
which,  in  his  view,  arose  upon  the  third  issue,  namely,  whether  the  mis- 
chief was  occasioned  by  fault  in  the  crew,  or  by  misconduct  of  the  har- 
bour-master in  sending  the  Thames  forward  before  the  Jane  had  gained 
a  proper  berth.  He  left  this  question  to  the  jury,  and  directed  a  verdict 
lor  the  defendants  on  the  first  and  second  issues,  reserving  leave,  however, 
to  move  to  enter  a  verdict  on  these  for  the  plaintiff*,  if  the  Court  should 
dissent  from  his  ruling.  Damages  were  assessed  conditionally  on  these 
issues  ;  and  the  jury  found  for  the  defendants  on  all. 

(a)  See  p.  719,  note  (a),  poet. 

2m2 
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Chtltan,  in  Michaelmas  term,  1845,  obtained  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  plaintiff  on  the  first  and 
second  issues.     As  to  these  he  contended  that,  the  vessel  having  arrived 
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at  Port  Talbot,  *the  freighters  were  answerable  for  any  delay  in 


the  loading,  or  at  all  events  were  bound  to  show  the  excuse  bj 
plea :  and  he  cited  Abbott  on  Shipping,  806,  307  (8th  ed.),  where  it  is 
said  that,  when,  in  a  charter-party,  the  time  is  ^^  expressly  ascertained 
and  limited  by  the  terms  of  the  contract,  the  merchant  will  be  liable  to 
an  action  for  damages  if  the  thing  be  not  done  within  the  time,  although 
this  may  not  be  attributable  to  any  fault  or  omission  on  his  part;  for  he 
has  engaged  that  it  shall  be  done."  He  also  moved  for  a  new  trial  on 
the  grounds  that  the  jury  were  misdirected  on  the  third  issue,  and  that 
the  verdict  was  against  the  evidence ;  contending  that  no  misconduct  in 
the  crew  was  proved,  and  that,  at  all  events,  when  the  accident  happened, 
they  were  under  the  control  of  the  harbour-master,  and  therefore  the 
ship  was  not  under  the  ''care,  direction  and  management"  of  the  plain- 
tiff.(a)     A  rule  nisi  was  granted. 

Martin  and  Benson  now  showed  cause.  First,  as  to  the  third  issue : 
although  the  local  act  and  by-laws  gave  an  authority  and  right  of  super- 
intendence to  the  harbour-master  and  pilot,  the  vessel  was  under  the 
actual  and  immediate  ''  care,  direction  and  management"  of  the  mast^- 
and  crew  as  stated  in  the  third  plea ;  and  the  owner  is  responsible  for 
the  misconduct  on  their  part,  which,  in  point  of  fact,  caused  the 
*71Q1  *™^s<^A"'iAg^  i^  question.  The  clauses  of  stat.  4  &  5  W.  4, 
''  c.  xliii.,(6)  giving  certain  authority  to  the  harbour-master  and 

(a)  It  was  also  urged,  on  the  argument  in  support  of  the  rule,  that  the  learned  Judge,  in  sum- 
ming  up,  put  the  case  too  unfavourably  to  the  plaintiff,  in  point  of  law,  on  the  question  whether 
or  not  the  master  and  crew  had  contributed  to  the  accident  by  their  own  mismanagement:  and 
Davies  v.  Mann  (10  M.  &  W.  546)  was  cited.  But  (he  Court  thought  that  the  case  had  been 
well  left  to  the  jury,  and  that  their  decision  on  the  fact  was  conclusive.  And  Lord  Denmaiv, 
C.  J.,  observed  that,  in  such  an  action  as  this,  the  fact  of  the  plaintiff  having  contributed  to  the 
injury  was  quite  sufficient  to  prevent  the  defendant's  being  held  liable  on  the  contract, 

(6)  Stat.  4  &.  5  W.  4,  c.  xliii.,  local  and  personal,  public,  '*  for  improving  the  port  and  har- 
bour of  Aberavon  in  the  county  of  Glamorgan,"  incorporates,  by  sect.  1,  a  company  for  making, 
&.C.,  and  improving  the  port  and  harbour  of  Aberavon  (called  in  the  above  reported  case  Port 
7'albor),  and  the  entrance  or  channel  thereof,  and  the  river  Avon,  in  the  county  of  Glamorgmi. 

Sect.  51  enacts :  **  That  it  shall  be  lawful  for  any  person  appointed  in  pursuance  of  this  act*' 
(by  (he  company,  under  sect.  48)  *'  to  act  as  harbour-master  within  the  said  port  and  harbour 
of  Aberavon  to  direct  any  person  having  the  command  of  any  vessel  entering  into  or  being 
within  the  said  port  and  harbour  to  moor,  anchor,  and  place  the  same  in  such  situation  within 
the  said  port  and  harbour  as  the  said  harbour-master  shall  direct ;  and  in  case  the  master  of  such 
vessel  shall  refuse  or  neglect  to  remove  the  same  as  soon  as  may  be  after  being  required,  and 
to  moor,  anchor,  and  place  the  same  as  the  said  harbour  master  shall  direct,  he  shall  for  ev«ry 
iiuch  offence  forfeit  and  pay  any  sum  not  exceeding  102. ;  and  it  shall  be  lawful  for  the  said  hi«r- 
bour-rnaster  and  such  other  persons  as  he  shall  call  to  his  assistance  to  remove  or  cause  to  be 
removed  the  said  vessel  in  such  manner  as  he  shall  deem  necessary;  and  such  master  shall  p«v 
all  the  charges  and  expenses  attending  the  removing  such  vessel  after  such  direction,  refasal. 
or  neglect  as  aforesaid,  such  charges  and  expenses  to  be  recovered,**  &c.,  as  directed  by  s«ct. 
P7i ;  "  nnd  if  any  person  shall  prevent  or  impede  the  removal  of  any  such  vessel,  such  person 
shall  forfeit,**  &c.,  as  above. 

Secf  72  enacts :  "  That  it  shall  be  lawful  for  the  said  company  to  appoint  and  license  fit  ni^ 
propov  '  ersons  to  act  as  pilots  and  hoblers  for  the  purpose  of  conducting  into  and  oatof  th«  ■■id 
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pDot,  do  not  exclude  the  control  of  the  ship's  *ma8ter  and  crew ;  r#PTOA 
nor,  indeed,  do  the  duties  on  one  part  and  the  other  conflict ;  for  ^ 
the  harbour-master's  business  is  only  to  direct  the  placing  of  a  ship  in 
the  port  and  harbour,  and  the  pilot  is  only  to  guide  her  course :  a  fault 
in  working  the  ship  cannot  be  imputed  to  either.  At  all  events,  if  the 
harbour-master  gives  orders  which  are  disregarded,  the  owner  cannot 
excuse  himself  by  an  authority  which  the  master  and  crew  have  rejected. 
The  learned  Judge's  direction,  therefore,  was  right.  Then,  as  to  the 
first  and  second  issues :  the  ship  was  loaded  in  reasonable  time,  and 
loaded  in  turn,  within  the  meaning  of  the  charter-party.  Reasonable 
time  would  commence  when  the  ship  was  brought  to  the  place  of  loading 
(which  is  distinct  from  the  port  generally ;  Brereton  v.  Chapman^  7 
Bing.  559 ;  Brown  v.  Johnson^  10  M.  &  W.  831)  ;  ia  a  proper  state  for 
receiving  a  cargo.  It  was  a  condition  precedent  that  the  ship  should 
present  herself,  ready  to  be  loaded.  And  the  turn  would  be  the  ship's 
proper  turn,  after  she  had  appeared  in  such  readiness.  Such  being  the 
rules,  no  negligence  *appears  on  the  part  of  the  defendants  ;  nor  r^iro-i 
did  it  lie  upon  them  to  show  in  pleading  why  the  ship  could  not  '" 
take  her  turn  sooner.  This  case  is  unlike  Leer  v.  Y<ste$j  3  Taunt.  387, 
which  may  be  referred  to  on  the  other  side :  there  the  action  was 
brought  on  a  positive  contract  for  demurrage,  the  shippers  of  goods 
engaging  with  the  ship-owner  that  the  goods  should  be  taken  out  '^  in 
twenty  days  after  arrival,"  or  that  they  would  pay  a  demurrage  of  4L 
a  day :  and,  unloading  of  the  goods  having  been  delayed  without  fault 
on  either  side,  the  only  question  was,  who,  under  such  a  contract,  was 
to  lose  the  stipulated  amount  per  day.  It  was  held  that  the  loss  must 
fall  upon  the  owner  of  the  goods ;  but  the  cases  of  this  class  have  been 
thought  to  go  a  great  length :  and  the  doctrine  was  qualified  at  least  in 
Sogers  v.  Hunter^  M.  &  M.  63,  and  Bobson  v.  Broop,  M.  k  M.  441,  in 

port  and  harbour  ships  and  vessels  resorting  thereto,  by  annual  warrant  or  license,'*  which 
they  may  revoke  at  their  pleasure,  and  imposes  a  penalty  on  any  person  taking  upon  himself 
to  act  as  a  pilot  or  hobler  to  any  ship  or  vessel  entering  into  or  going  out  of  the  said  port  and 
harbour  without  having  authority  so  to  do  by  such  annual  warrant  or  license. 

Sect.  73  imposes  a  penalty  if  the  master,  owner,  &.C.,  of  any  vessel  inward  or  outward  bound 
flhall  refuse  to  take  on  board  and  employ  a  licensed  pilot  who  shall  ofler  his  services  (except 
90ch  vessel  shall  be  laden  with  limestone),  &c. 

There  were  also  by-laws,  made  by  the  company  for  the  regulation  of  pilots  and  hoblers,  and 
▼easels,  using  Port  Talbot,  and  of  the  masters,  Slc,  belonging  to  such  vessels.    Among  them 
f  wrere  the  following. 

**  3.  Any  pilot  or  hobler  disobeying  or  disregarding  the  orders  of  the  harbour- master  while 
approaching  or  passing  through  the  lock,  or  with  respect  to  the  berthing  of  any  vessel  in  the 
port,  will  be  liable  on  conviction  to  a  fine  not  exceeding  40«." 

*'  5.  Every  master  of  a  vessel  above  25  tons  register  burden  bound  inwards,  except  such  ves- 
sel shall  be  laden  with  limestone,  shall  employ  a  licensed  pilot**  (by  rule  7,  the  first  who  offers) 
••  provided  the  vessel  be  boarded  outside  the  outer  buoy  :*'  (Excuse,  in  case  there  should  not  be 
a  aufficient  pumber  of  pilots,  Slc.  ;  penalty  in  other  cases.) 

**  10.  Every  pilot  in  charge  of  a  vessel  inward  bound  shall  conduct  such  vessel  to  whatever 
berth  she  may  have  orders  to  proceed  without  quitting  her,  unless  he  shall  have  permission 
front  the  master  ;  and  any  pilot  refusing  to  conduct  a  vessel  under  his  charge  beyond  the  lock, 
vrhen  required  to  do  so  by  the  harbour- master  or  the  master  of  such  vessel,  shall  be  liable  to 
fbricit  such  pilotage.'* 
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the  former  of  which  cases  Lord  Tknterdbn  said  (after  referring  to  Lert 
V.  Yates) :  "  I  have  great  difficulty  in  saying  that,  when  the  coDsigneu 
has  had  no  opportunity  of  taking  his  goods  within  the  time  stipulated, 
he  is  bound  by  the  contract  to  pay  for  not  doing  so ;  he  cannot,  I  think, 
in  that  case,  be  said  to  detain  the  vessel."  •  And,  in  Harman  v.  Gau- 
dolphj  Holt,  N.  P.  C.  35,  though  the  strict  rule  was  recognised,  Gibbs, 
C.  J.,  grounded  it  on  the  consignee's  express  adoption  of  the  contract 
with  the  ship-owner. 

Chilton^  Davison  and  ffurlstoney  contr&.  As  to  the  third  issue :  the 
facts  alleged  and  .proved  do  not  amount  to  any  excuse  for  the  breach. 
"Even  if  the  accident  was  a  sufficient  cause  for  the  delay,  the  plaintiff  is 
*7221  °^^  responsible  for  it.  The  master  was  obliged  to  *take  a  pilot, 
^  and  the  pilot  to  obey  exclusively  the  orders  of  the  harbour- 
master :  the  plaintiff,  therefore,  had  not,  as  was  pleaded,  the  manage- 
ment of  the  ship.  As  to  the  first  and  second  issues :  reasonable  time 
would,  primS  facie,  run  from  the  moment  when  the  ship,  being  tight, 
staunch,  &c.,  arrived  (as  she  is  admitted  to  have  done)  at  Port  Talbot. 
If  anything  prevented  the  time  frpm  so  running,  the  defendants  ought 
to  have  pleaded  it.  The  delay  might  or  might  not  have  had  a  valid 
excuse :  the  only  valid  excuse  would  have  been  that  the  master  and  crew 
were  in  some  respect  to  blame :  but  that  ought  to  have  been  stated  on 
the  record.  Randall  v.  Lynch^  2  Campb.  352,  shows  that,  where  neither 
party  is  to  blame,  the  freighter  is  liable  to  the  ship-owner  if  the  vessel 
be  kept  beyond  me  proper  time.  There  the  action  was  brought  for 
damages,  the  ship  having  been  detained  because  the  cargo  could  not  be 
unloaded  in  consequence  of  the  crowded  state  of  the  docks ;  and  the 
plaintiff  recovered.  Lord  Ellenborougii  said :  *'  The  person  who  hires 
a  vessel  detains  her,  if  at  the  end  of  the  stipulated  time  he  does  not 
restore  her  to  the  owner.  He  is  responsible  for  all  the  various  vicissi- 
tudes which  may  prevent  him  from  doing  so."  '  A  motion  was  made  in 
arrest  of  judgment,  Randall  v.  Lynch^  12  East,  179 ;  but  no  step  was 
taken  to  impeach  this  ruling.  Leer  v.  Yates  was  decided  on  the  same 
principle.  And  it  is  thus  expressed  in  Abbott  on  Shipping,  310  (8th  ed.) : 
'^  It  has  been  determined,  that  delays  in  loading  a  vessel  beyond  her 
running  days,  occasioned  by  frost,  or  by  the  prohibition  of  a  foreign 
government  to  export  the  stipulated  cargo,  or  by  custom-house  regula- 
*72^1  ^^^^®  ®^  restraints,  •or  by  unlawful  seizure  of  some  part  of  the 
cargo  by  custom-house  officers,  are  misfortunes  and  casualties 
which  fall  upon  the  freighter.  He  might  have  protected  himself  bj 
express  stipulation — he  might  have  limited  his  engagement  to  pay  de- 
murrage to  cases  of  wilful  or  negligent  detention, — for  delays  occasioned 
by  the  wrongful  act  of  others,  he  has  his  remedy  against  them ; — but 
unless  they  be  caused  by  the  ship-owner  himself,  the  freighter  or  ccn> 
signee  must  pay  demurrage  according  to  his  contract."  The  defendants 
here  were  subject  to  the  liability  pointed  out  by  these  authorities,  unless 
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they  pleaded  something  in  avoidance.  It  lay  on  them  either  to  show 
that  they  loaded  the  ship  in  a  reasonable  time  after  she  arrived  in  good 
condition  at  Port  Talbot,  or  to  excuse  themselves  for  not  having  done  so 
by  some  matter  subsequent.  [Wightman,  J.  You  contend  that  they 
should  have  pleaded  in  confession  and  avoidance.  But  what  had  they  to 
confess,  as  to  matter  occurring  subsequently  to  the  arrival  ?  All  that  they 
could  have  stated  would  have  been  no  more  than  an  argumentative  denial 
of  the  allegation  that  they  did  not  load  in  reasonable  time.]  At  all 
events  that  answer  does  not  meet  the  objection  on  the  second  issue. 

Lord  Denman,  O.  J.  Jirst,  as  to  the  third  issue.  The  plea  alleges 
that  the  plaintiff  had  the  care,  direction  and  management  of  the  ship, 
and  that,  before  the  defendants  could  load  her,  the  plaintiff,  being  master, 
and  the  crew,  took  such  bad  care  of  the  ship  and  governed  and  naviga- 
ted her  so  unskilfully  that,  by  their  carelessnesss,  unskilfulness  and  mis- 
management, the  ship  was  injured  and  unfit  to  receive  a  cargo.  That 
was  entirely  matter  of  evidence;  and  the  Judge  is  not  dissatisfied 
*with  the  conclusion  the  jury  have  come  to.  I  think  that  the  rtnoA 
master  was  proved  to  have  had  the  direction  of  the  ship,  and  that 
the  plea  was  made  out.  If  so,  it  follows  that  the  other  pleas  were  proved 
also.  The  term  "  reasonable  time"  in  the  declaration  means  a  space 
of  time  within  which  the  ship  may,  with  proper  speed,  be  unloaded, 
whenever  she  is  in  a  condition  for  that  process ;  not  a  reasonable  period 
to  be  dated  from  a  given  time.  So  as  to  the  turn.  If  there  had  been 
an  express  stipulation  that  she  was  to  be  unloaded  between  ships  number 
1  and  number  3,  it  might  have  been  necessary  t6  plead  in  excuse :  but 
the  terms  of  this  contract  imply  only  that  she  was  to  have  her  turn  when 
she  was  ready  to  take  it.  Her  turn  was  not  come  if  she  was  not  in  a 
situation  to  take  advantage  of  it. 

Coleridge,  J.  I  agree,  as  to  the  first  two  issues,  that  the  reasonable 
time  for  loading,  and  the  turn,  came  only  when  the  ship  was  in  a  condi- 
tion to  take  advantage  of  them.  On  the  third  issue  I  had  more  doubt. 
But  I  think  that  it  is  a  question  on  the  construction  of  the  plea,  whether 
having  the  care,  direction  and  management  means  having  the  legal  or 
the  actual  care.  It  appears  to  me  that  the  meaning  here  is  the  latter ; 
and  that  the  care  and  management  spoken  of  in  the  commencement  of 
the  plea  must  be  understood  in  a  sense  correlative  to  that  of  the  "  care- 
lessness" and  "  mismanagement"  charged  in  the  latter :  these  are  clearly 
imputed  to  the  master  and  crew :  and  the  jury  have  found  the  fact  con- 
formably to  the  plea. 

Wightman,  J.  As  to  the  first  two  issues :  the  charter-party  mentions 
no  specific  time  for  the  loading :  *it  appears  only  that  the  ship  is  ra^o^ 
to  be  loaded  when  she  arrives  at  Port  Talbot,  and  in  turn.  The 
first  breach  assigned  is,  that  the  defendants  did  not  load  within  a  reason- 
able time  after  the  chip's  arrival ;  and  to  that  a  simple  traverse  is 
pleaded,  on  which  the  verdict  is  for  the  defendants.  It  has  been  argued 
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that,  on  this  contract,  they  could  not  set  up  matter  of  excuse  from  una- 
voidable causes  of  delay :  but  I  think  it  was  competent  to  them  to  show 
that  they  loaded  within  a  time  which  was  reasonable  under  the  circum- 
stances  ;  and  I  think  also  that  they  could  not  safely  plead  in  confession 
and  avoidance.  They  might  perhaps  have  done  so  if  the  contract  had 
been  to  load  within  three  days ;  but  how  could  they  admit  that  they  did 
not  load  within  a  reasonable  time  ?  Their  defence  is  that,  under  all  the 
circumstances,  they  did.  As  to  the  second  breach,  not  loading  in  turn, 
the  question  is  not  quite  so  clear.  But  I  think  loading  in  turn  must 
have  meant  loading  as  soon  as  they  had  a  tu|p ;  and,^is  to  that  fact,  the 
only  evidence  is  that,  as  soon  as  they  were  capable  of  loading,  they  did. 
Before  then  they  could  have  no  turn.  That  seems  to  me  the  only  rea- 
sonable construction.  As  to  the  third  plea,  it  is  argued  that  the  excuse 
there  alleged  is  not  barne  out,  because  the  vessel  was  under  the  direction 
of  the  harbour-master  and  a  pilot.  But,  for  all  the  purposes  of  this 
defence,  the  vessel  was  under  the  management  of  the  master  and  crew. 
For  certain  purposes,  the  harbour-master  and  pilot  had  the  direction ; 
but  the  master  and  crew  directed  the  navigation ;  the  management  of 
the  ropes  and  all  the  mechanical  working  of  the  ship  were  under  their 
care.  I  think,  therefore,  that  the  allegations  of  that  plea  were  made 
out.  How  far  the  fault  of  any  other  person  than  the  master  and 
*79fil  ^^^^  •contributed  to  the  injury  was  entirely  a  question  for  the 
jury. 
Erle,  J.  The  defendants  did  not  contract  by  this  charter-party  to 
load  until  their  turn  came ;  and  the  turn  was,  not  when  the  ship  should 
have  been  one  day  or  any  other  competent  time  in  the  bason,  but  when 
she  should  have  been  there  for  such  a  time,  and  should  be  in  a  condition 
to  receive  a  cargo.  If,  for  instance,  at  the  expiration  of  such  a  time  she 
had  been  in  a  damaged  state  by  reason  of  a  fire,  it  would  be  idle  to  say 
that  she  was  in  turn  to  land.  I  think  that,  for  the  purposes  of  this  case, 
the  ship  was  loaded  in  turn,  and  in  reasonable  time.  As  to  the  thin! 
issue,  the  argument  is  that,  because  the  vessel  was  under  the  direction 
of  a  harbour-master  and  pilot,  the  master  and  crew  were  not  responsible 
for  hauling  instead  of  heaving.  But  it  would  be  very  strange  to  say  that 
these  acts  took  place  under  the  direction  of  the  harbour-master,  when 
they  were  done  in  direct  contradiction  to  his  orders.  And  it  appears 
that  no  case  of  joint  negligence  in  the  master  and  crew  and  in  otlier 
parties  was  made  out.  Rule  discharged. 

m 

*727]     •SLATER  and  Others  v.  HODGSON,  Esquire,  REES, 
Clerk,  and  TURNER.     Nov.  20. 

On  trial  of  an  issue,  a  bond  to  indemnify  parish  officers  against  the  charge  of  a  bnstaiJ  '^m 
offered  in  evidence.  It  was  dated  in  1716,  and  was  brought  from  a  chest,  kept  in  the  wxirk- 
house  of  a  Union  cimprehending  the  parish,  in  which  chest  were  kept  muniments  belong* 
in?  to  the  Union.     There  was   no  direct  evidence  how  it  was  placed  in  the  chest:  but  it 
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Miis  proved  that*  in  1842,  several  documents  were  brought  in  a  cart  to  the  workhouse  by  a 
pauper,  and  placed  in  the  chest. 
Held,  that  enough  appeared  to  satisfy  the  rule  of  proving  deeds  to  be  brought  from  a  proper 
depository  ;  and  that  the  evidence  was  admissible. 

Assumpsit  on  certain  feigned  issues. 

In  April,  1844,  the  defendants  Hodgson  and  Bees,  who  were  justicos 
of  the  peace  for  Cumberland,  had,  under  stat.  18  &  14  C.  2,  c.  12,  s. 
21,  appointed  separate  overseers  for  eight  townships  of  the  parish  of  Sr 
Cuthbert,  Carlisle.  That  parish  consisted  of  nine  townships,  the  ei^ht 
above  mentioned,  and  English  Street ;  which  last  had,  for  a  long  perioci, 
had  overseers  separately  appointed.  On  the  part  of  one  of  the  ei^lit 
townships,  Botchergate,  a  rule  nisi  was  obtained  by  Watson,  in  Trinity 
term  1844  (in  the  Bail  Court,  before  Wightman,  J.),  for  a  certioniri  to 
bring  up  the  appointments  for  the  nine  townships  in  order  to  their  bcin;' 
quashed.  In  Hilary  term,  1845,(a)  Knowles  and  Hugh  Hill  showed 
cause,  and  WatBon  and  Joseph  Addison  supported  the  rule.  The  Court 
then  directed  that  the  present  action  should  be  brought. 

The  first  count  of  the  declaration  contained  eleven  issues,  of  which 
the  phiintiffs  maintained  the  affirmative  and  defendants  the  negative. 
Among  these  were :  1.  Whether  the  parish  of  St.  Cuthbert  had  imme- 
morially  consisted  of  four  quarters,  commonly  known  by  names  therein 
mentioned,  or  by  some  other ;  6.  Whether,  for  the  full  period  of  sixty 
years  next  before  the  passing  of  stat.  69  G.  3,  c.  95,  that  part  of  the 
parish  •which  was  situate  within  the  city  of  Carlisle,  and  the  r«Y-9S 
liherties  thereof,  had  been  separately  assessed  to  the  relief  of  the  ^ 
poor ;  7.  Whether,  for  the  same  period,  separate  overseers  had  been 
appointed  for  the  same  part  of  the  parish  ;  10.  Whether  all  the  quarters 
and  townships  of  the  parish  which  lay  without  the  city  and  liberties  liad 
usually,  until  the  year  1844,  been  jointly  assessed  to  the  relief  of  the 
poor ;  11.  Whether  overseers  had  usually,  until  1844,  been  appointed 
for  the  same  quarters  and  townships  jointly.  The  second  count  contained 
four  issues,  of  which  the  plaintiffs  maintained  the  negative  and  the 
defendants  the  affirmative.  Among  these  were:  2.  Whether  English 
Street  township  was,  previously  to  1844,  a  separate  township  usually 
maintaining  its  own  poor,  under  stat.  13  &  14  C.  2,  c.  12 ;  3.  Whether 
the  said  township  was,  previously  to  1844,  a  separate  township  with 
overseers  appointed  and  chosen  for  it  under  the  last  mentioned  statute  ; 
4.  Whether  the  parish  of  St.  Cuthbert  "  has  been  or  is  prevented,  by 
reason  of  the  largeness  thereof,  from  reaping  the  benefit  of"  stat.  43 
Eliz.  c.  2. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Cumberland  assizes, 
the  plaintiffs  offered  in  evidence  several  bonds,  given  to  the  parish  officers 
of  the  parish  of  St.  Cuthbert,  for  indemnification  from  the  charges  of 
bastards.     The  earliest  of  these  was  dated  A.  D.  1716.     They  had  been 

(a)  January  14th,  before  Lord  Deihun,  C.  J.,  Pattesoit,  Coleridge  and  Wiqutmak,  Js. 
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found  in  a  chest  kept  in  the  workhouse  of  a  Union  which  comprehended  all 
the  townships.  The  master  of  the  workhouse  stated  that  the  chest  con- 
.ained  muniments  belonging  to  the  Union ;  that,  in  1838,  when  he  first 
came  to  the  workhouse,  the  chest  was  not  there ;  but  that,  in  1842,  a 
pauper  brought  in  a  cart  a  quantity  of  documents  which  the  witness  took 
*Y9Q1  *^^ '  ^^^  *^*^  ^®'  ^^®  witness,  placed  them  in  the  chest  in  ques- 
■^  tion :  but  he  could  not  say  whether  the  particular  documents  were 
among  these.  On  the  part  of  the  defendants  it  was  objected  that  the 
bonds  could  not»be  given  in  evidence.  The  learned  Judge  admitted  them. 
Verdict  for  the  plaintiffs  on  all  the  issues  above  described ;  for  the  defend- 
ants on  the  others.     On  an  earlier  day  in  this  term,(a) 

KnowleSy  on  the  part  of  the  defendants,  moved  for  a  new  trial,  on  the 
ground  of  the  improper  reception  of  evidence,  and  on  other  grounds,  not 
now  material.  A  fuller  account  ought  to  have  been  given  of  the  custody 
of  these  documents.  It  did  not  appear  in  what  custody  they  had  been 
up  to  the  year  1842.  PSrle,  J.  But  is  it  not  enough  that  they  are 
finally  found  in  proper  custody  ?]  They  ought  to  have  been  more  dis- 
tinctly traced,  so  as  to  show  that  the  custody  was  proper:  nothing  is 
known  of  their  previous  history.  Our.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  have  conferred  with  the  learned  Judge  who  tried  this  cause;  and 
he  has  referred  to  his  notes  of  the  trial.  It  appears  to  us  that  there  has 
been  a  reasonable  compliance  with  the  mle  that  documents  like  these 
siiould  be  shown  to  come  from  the  place  where  they  would  naturally  be 
«  deposited.  The  learned  Judge  therefore  did  right  in  receiving  the  evi- 
dence. Rule  refused. 

(o)  November  5th.     Before  Lord  Denman,  C.  J.,  Coleridos,  Wightman  and  Erle,  Js. 


*730]        •MARY  GALE,  Executrix  of  JOHN  WARE,  v. 

LEWIS.     Nov.  20. 

In  assumpsit  to  recover  from  an  Insurance  Company  the  amount  secured  by  a  policy  in  favour 
of  W.  on  his  own  life,  defendant  (the  secretary)  pleaded  bankruptcy  of  W.  Rephcaiion. 
That,  before  the  bankruptcy  and  the  making  of  the  policy,  one  D.,  in  whose  right  the  pre- 
sent action  was  brought,  agreed  with  W.  to  lend  him  10002.,  which  should  be  secured  by  a 
policy  of  insurance  on  W.'s  life:  That  R.  L.,  an  attorney,  acted  in  the  said  business  of 
the  said  agreement  as  attorney  for  the  lender,  and  that,  in  pursuance  of  the  agreement,  R. 
L.,  then  being  also  an  agent  for  the  Company,  duly  authorised  in  that  behalf,  in  and  aboot 
effecting  life  insurances  with  them,  and  otherwise,  caused  the  policy  to  be  effected  on  W.*s 
life  for  the  purpose  and  on  the  terms  aforesaid,  and  took  possession  of  the  policy  on  behalf 
of  D.,  the  lender,  in  pursuance  of  the  agreement,  and  for  the  purpose  and  on  the  terms 
aforesaid,  and  that  the  policy  was  never  in  the  hands  of  \V.  or  his  assignees :  That  D.  there- 
upon lent  W.  the  10002.,  and  W.,  in  pursuance  of  the  agreement,  assigned  the  policy  by 
indenture  to  D. :  That  the  debt,  exceeding  the  amount  secured  by  the  policy,  was,  at  the 
time  of  the  bankruptcy,  and  is,  unpaid :  And  ^lat,  before  the  bankruptcy,  D.,  the  lender,  for 
the  purpose  of  keeping-up  the  policy,  paid  to  the  Company,  and  they  received  from  him,  diven 
sums  for  premiums  in  and  about  keeping  the  policy  on  foot  and  preserving  to  D.  the  benefit 
of  it :  Which  said  premises  respectively  the  Company,  before  and  at  the  tinS  of  the  bank- 
ruptcy, well  knew. 
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RejoindeTt  that  W.,  when  he  became  bankrupt,  had  the  chose  in  action  in  hia  posBesaion,  &c., 
by  consent  of  D.,  the  true  owner,  and  waa  then  reputed  owner  thereof.  Thia  allegation  was 
traversed,  and  issue  joined  on  the  traverse. 

On  the  trial,  it  appeared  that  the  policy  and  assignment  were  effected  at  Tiverton,  where  R. 
L.  waa  at  that  time  tranaacting  insurance  business  for  the  Company  as  their  agent,  receiving 
and  transmitting  to  them  (their  office  being  at  Exeter)  instructions  for  policies  and  money 
for  premiums,  settling  losses,  and  receiving  agency  feea.  No  actual  notice  of  the  assignmem 
was  ever  given  to  the  Company ;  but  the  plaintiff*' a  counsel  relied  upon  the  facts  statec 
io  the  replication,  and  not  traversed,  as  proving,  by  admission  on  the  defendant's  part,  that 
R.  L.,  as  the  Company*s  agent,  had  effected  the  policy  and  knew  of  the  assignment;  ana 
they  contended  that  such  knowledge  by  him  was,  in  effect,  notice  to  the  office.  The  Judge 
allowed  the  facta  tobe  ao  put  to  the  jury,  and  did  not  permit  a  reply.     Verdict  for  plaintiff*. 

Hdd,  on  motion  for  a  new  trial,  that  some  of  the  facta  stated  in  the  replication  were  not  tra- 
versable, and,  therefore,  assuming  that  the  others  might  properly  have  gone  to  the  jury  as 
admitted,  a  new  trial  muat  be  granted. 

QtMrre,  whether,  if  all  the  substantial  facta  relied  upon  by  the  plaintiff*  had  been  proved,  the 
attorney's  knowledge  was  a  knowledge  by  the  Company,  equivalent  to  notice. 

A  new  trial  being  granted  on  the  above  objection  (and  for  an  inaccurate  expression  in  the 
Judge's  charge  to  the  jury),  it  waa  proved  on  the  second  trial  that  the  Company  had  autho- 
rised R.  L.  to  receive  notices  on  their  behalf,  and  had  agreed  that  a  notice  to  him  should  be 
88  valid  as  a  notice  to  them  at  their  office. 

Htld,  that,  under  these  circumstances,  knowledge  by  R.  L.,  as  above  stated,  waa  equivalent 
to  notice  served  on  the  Company. 

Although  R.  L.  acquired  such  knowledge,  not  in  the  form  of  a  communication  to  the  Com- 
pany, but  as  attorney  for  the  assignor  and  assignee. 

Assumpsit  against  the  Secretary  of  the  West  of  England  Fire  and 
Life  Insurance  Company,  for  non-payment  of  1200Z.  due  on  a  policy  to 
that  amount,  effected  by  John  Ware  on  his  own  life. 

♦Plea:  Bankruptcy  of  Ware,  and  appointment  of  assignees  rm^o-t 
(setting  out  the  proceedings),  by  reason  whereof,  and  by  force  of  • 
the  statute,  &c.,  the  assignees  became  and  were,  until  and  after  his 
death,  entitled  to  the  sum  assured  by  the  said  policy,  &c.  Verification. 
•  Replication:  That,  before  the  bankruptcy  and  fiat,  and  before  the 
making  of  the  policy,  and  of  the  indenture  after  mentioned,  and  before 
the  commencement  of  this  suit,  viz.  on  4th  December,  1838,  it  was 
agreed  between  the  said  John  Ware  and  one  Thomas  Densem  that  he 
the  said  T.  D.  should  advance  to  the  said  J.  W.  1000/.,  and  that  the 
same,  with  interest  at  5?.  per  cent.,  should  be  secured  to  T.  D.  by  a 
mortgage  of  certain  property,  and  by  an  assignment  of  a  policy  of  insu- 
rance to  be  effected  for  that  purpose  upon  the  life  of  the  said  J.  Ware, 
and  the  moneys  to  be  receivable  on  the  said  policy ;  and  one  Robert 
Loosemore,  then  being  an  attorney  and  solicitor  of  the  superior  Courts 
of  Westminster,  then  acted  in  the  said  business  of  the  said  agreement 
for  and  on  behalf  and  as  the  attorney  and  solicitor  of  the  said  T.  D. : 
and,  in  pursuance  of  the  said  agreement  so  made  as  aforesaid,  he  the 
said  R.  Loosemore,  then  also  being  an  agent  of  and  for  the  said  Insu- 
rance Company,  duly  authorised  in  that  behalf  in  and  about  the  effecting 
of  insurances  on  lives  with  the  said  Company  an^  receiving  premiums  of 
insurance  and  otherwise  for  the  said  Company,  then  caused  the  said 
policy  of  assurance  to  be  made  and  effected  on  the  life  of  the  said  J. 
Ware  for  the  purpose  and  upon  the  terms  aforesaid,  and  then  received 
into  his  hands  and  possession  the  said  policy  from  the  said  Company  for 
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and  on  behalf  of  the  said  T.  D.  in  pursuance  of  the  said  agreement  and 
•7321  ^™P'^y  ^  aforesaid,  and  for  the  •purpose  and  upon  the  terms  in 
that  behalf  aforesaid :  and  the  said  policy  was  not,,  at  any  time 
whatsoever  before  or  at  the  time  when  J.  Ware  became  bankrupt,  or  at 
any  other  time  afterwards,  in  the  hands  of  J.  Ware  or  his  said  assignees. 
Averment  that,  thereupon,  and  in  pursuance  of  the  said  agreement  as 
aforesaid,  and  before  J.  Ware  became  bankrupt,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  28th  December,  1838,  the  said  T. 
D.  advanced  and  paid  to  J.  Ware  the  said  1000/.  so  agreed  to  be  ad- 
vanced, &c.,  upon  the  terms  aforesaid :  and,  by  a  certain  indenture  then 
made  between  the  said  J.  Ware  of  the  one  part  and  the  said  T.  D.  of 
the  other  part  and  duly  sealed  and  delivered  by  J.  Ware,  after  reciting 
the  said  policy  and  the  said  agreement,  the  said  J.  Ware,  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  lOOOZ.  so  paid  to  J. 
Ware  by  T.  D.,  did,  amongst  other  things,  assign  and  transfer  to  T.  D., 
his  executors,  &c.  and  assigns,  all  the  said  policy  of  insurance  for  the 
said  sum  of  1200^.,  being  the  same  policy,  &c.,  and  all  the  moneys  to 
become  receivable  thereon,  and  all  the  right,  title,  &c.,  of  J.  Ware  of, 
in,  to  or  out  of  the  said  policy.  That,  before  and  at  the  time  of  J.  Ware's 
becoming  bankrupt,  the  said  1000?. 'remained  wholly  due  from  and 
unpaid  by  him,  together  with  300/.  interest;  and  thence  continually  up 
to  and  at  the  death  of  the  said  J.  Ware,  and  hitherto,  the  said  principal 
sum  of  1000/.,  and  interest,  have  remained  unpaid,  and  the  same  are 
still  unpaid,  together  exceeding  the  said  sum  for  which  the  said  policy 
was  so  made  as  aforesaid.  And  that,  after  the  making  of  the  policy, 
and  before  J.  Ware  became  bankrupt,  and  before  the  commencement  of 
this  suit,  to  wit,  on,  &c.,  and  on  divers  other  days,  &c.,  the  said  T.  D., 
•7^^1  ^^^  *^®  purpose  of  ^keeping  the  said  policy  on  foot  and  of  preser- 
^  ving  to  himself  the  benefit  of  the  same  as  such  security  as  afore- 
said, paid  to  the  said  Insurance  Company,  and  they  then  received 
of  and  from  T.  D.,  divers  sums,  &c.,  amounting,  &c.,  for  premiums  and 
otherwise  in  and  about  the  keeping  on  foot  of  the  said  policy  as  afore- 
said :  which  said  premises  respectively  the  said  Insurance  Company, 
before  and  at  the  time  when  the  said  J.  Ware  became  bankrupt  as 
aforesaid,  well  knew.     Verification. 

Rejoinder :  That  the  said  John  Ware,  at  the  time- he  so  became  bank- 
rupt as  aforesaid,  by  the  consent  and  permission  of  the  said  T.  Densem,  the 
true  owner  thereof,  had  in  his  possession,  order  and  disposition,  the  said 
chose  in  action  and  cause  and  right  of  action  in  respect  of  the  said  sums 
of  money  receivable  upon  the  said  policy,  of  which  said  chose  in  action 
and  cause  and  right  of  action  the  said  J.  Ware  was,  at  the  said  time 
when  he  so  became  barilcrupt  as  aforesaid,  reputed  owner.     Verification. 

Surrejoinder :  That  J.  Ware,  at  the  time  when  he  so  became  bank- 
rupt, had  not,  by  the  consent,  &c.,  in  his  possession,  &c.,  the  said  cho?e 
in  action,  &c. ;  and  that  he  was  not,  at  the  time,  &c.,  reputed  '^wner, 
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Ac,   in   manner   and   form,    &c.     Conclusion   to   the   country.     Issue 
thereon.(a) 

On  the  trial,  before  Patteson,  J.,  at  the  Bristol  summer  assizes,  1844, 
the  defendant's  case,  was  opened  first.  It  appeared  that  the  policy  was 
executed  and  assigned  •for  the  purpose  stated  in  the  pleadings,  r^^QA 
but  that  no  actual  notice  of  the  assignment  was  given  to  the 
Insurance  Company.  Their  oflSce  was  at  Exeter.  At  the  time  when 
this  policy  was  effected,  Loosemore,  an  attorney  at  Tiverton,  was  doing 
insurance  business  for  the  Company  to  a  large  amount.  He  was  not 
one  of  their  public  advertised  agents,  but  acted  (as  a  witness  deposed) 
"in  the  capacity  of  an  agent,**  receiving  instructions  on  behalf  of  the 
Company  for  policies,  transmitting  such  instructions  to  the  office,  receiv- 
ing and  paying  over  the  premiums,  settling  accounts  for  losses  (on 
remittance  from  the  Company),  keeping  an  account  current  with  them, 
and  being  paid  agency  fees.  Other  attorneys,  elsewhere,  acted  for  the 
Company  in  the  same  manner.  The  plaintiff's  case  was  that,  although 
the  Company  could  not  be  proved  to  have  received  formal  notice  of  the 
assignment,  their  agent,  Loosemore,  had  been  privy  to  that  transaction, 
as  well  as  to  the  effecting  of  the  policy :  and  endeavours  were  made,  on 
cross-examination,  to  show  that  premiums  oA  the  policy  had  been  trans- 
mitted to  the  Company  by  Loosemore.  The  plaintiff's  counsel,  in 
opening  her  case  to  the  jury,  insisted  upon  Loosemore's  privity  to  the 
insurance  and  assignment,  and,  in  proof  of  it,  referred  to  certain  aver- 
ments of  fact  in  the  replication,  which,  not  being  traversed,  were,  as  he 
assumed,  admitted  on  the  record.  The  facts  were,  the  agreement 
between  Ware  and  Densem  that  the  monej  lent  by  Densem  should  be 
secured  to  him  by  assignment  of  a  policy  of  insurance  to  be  effected  for 
that  purpose  on  Ware's  life :  that  Loosemore  acted  in  the  business  of 
the  agreement  as  the  attorney  of  Densem,  and  that,  in  pursuance  of  the 
agreement,  he  then,  also  being  agent  for  •the  Insurance  Com-  r#»TQr 
pany,  duly  authorised  in  that  behalf  in  and  about  the  effecting  of 
insurances  and  receiving  premiums,  caused  the  policy  to  be  effected  for 
the  purpose  and  on  the  terms  aforesaid,  and  received  into  his  hands  the 
policy  from  the  Company  for  and  on  behalf  of  Densem,  in  pursuance  of 
the  said  agreement  and  employ,  and  for  the  purpose  and  on  the  terms 
aforesaid,  and  that  the  policy  never  had  been  in  the  hands  of  Ware 
when  he  became  bankrupt :  that  Ware  assigned  the  policy  to  Densem 
in  pursuance  of  the  agreement:  that,  at  the  time  of  the  bankruptcy, 
and  hitherto,  the  1000?.  and  interest  were  wholly  due  and  unpaid,  &c. : 
and  that  the  Company,  before  and  at  the  time  when  Ware  became  bank- 
rupt, well  knew  the  said  premises. 

(a)  Actions  having  been  brought  against  the  Company  on  the  policy,  both  by  the  represent' 
•fives  of  Densenif  who  had  died,  and  by  Ware's  assignees,  and  the  Company  professing  (o 
have  no  interest  in  the  question,  it  was  ordered  by  a  Judge  that,  to  try  the  right,  nn  acTJon 
should  be  brought  in  the  name  of  Ware's  executrix,  and  defended  by  Ware's  assignees  in  the 
name  of  the  Company's  secretary. 
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It  was  urged,  on  the  defendant's  part,  that  these  allegations,  not  being 
traversable,  were  not  to  be  considered  as  admitted,  and,  consequently, 
did  not  dispense  with  proof  at  the  trial,  and  that  a  statement  of  them 
without  proof  would  entitle  the  defendant  to  a  reply..  The  learned  Judge 
held  that  all  traversable  facts  stated  in  the  replication  were  evidence  in 
the  cause,  and  that  a  statement  of  them  did  not  entitle  the  defendant  to 
a  reply ;  but  that  it  would  be  otherwise  if  the  facts  stated  from  the  repli- 
cation without  proof  were  not  traversable.  The  plaintiff's  counsel  called 
no  witness ;  and  a  reply  was  claimed,  on  the  groutid  that  facts  had  been 
stated  which  the  defendant  had  not  admitted.  The  learned  Judge  did  not 
allow  a  reply^  In  summing  up,  he  told  the  jury  that  the  material  ques- 
tion was  whether  or  not  the  Company  knew  of  the  assignment:  and  he 
referred  to  the  replication  as  showing,  without  subsequent  contradiction, 
that  Loosemoore  effected  the  policy  (of  which,  his  lordship  observed, 
there  was  some  other  evidence  in  the  case,  though  not  enough  without 
mnoa-]  ^^^  ^^^  ^^  ^^®  ^pleadings) ;  and  also,  that  he,  being  their  agent, 
-^  duly  authorised  in  and  about  effecting  the  policy,  caused  it  to  be 
effected,  and  received  it  from  the  Company,  for  the  purpose  and  upon  the 
terms  of  the  agreement  between  Densem  and  Ware.  Ue  added,  in  con- 
clusion :  "  The  whole  question  for  your  consideration  is,  whether  you 
believe  Mr.  Loosemoore  was  the  agent  for  effecting  this  policy  on  behalf 
of  the  Company  :  whether  he  knew  the  fact  that  it  was  assigned  to  Mr. 
Densem  for  his  benefit  before  and  at  the  time  of  the  bankruptcy  of 
Ware  ;  and  whether  you  consider  that  the  knowledge  of  Loosemoore  is 
the  knowledge  of  the  office."  "  If  you  think  it  was  the  knowledge  of  the 
office,  the  plaintiff  is  entitled  to  your  verdict :  if  you  think  the  office  did 
not  know  anything  of  it,  and  do  not  consider  what  Loosemoore  knew  as 
their  knowledge,  then  of  course  the  defendant  is  entitled  to  your  verdict." 
Verdict  for  plaintiff. 

Rogers,  in  the  ensuing  term,  moved  for  trial  on  the  grounds :  1.  That 
the  verdict  was  against  the  weight  of  evidence.  2.  That  the  concluding 
direction  to  the  jury  was  incorrect.  8.  That  the  statements  in  the  repli- 
cation were  improperly  left  to  the  jury  as  evidence.  On  the  first  and 
second  points,  Rogers  contended  that,  even  if  the  facts  relied  upon  for 
the  plaintiff  were  proved,  the  knowledge  ascribed  to  Loosemoore  was  not 
either  such  a  notice  to  the  company,  or  such  a  notoriety,  as  could  take 
the  case  out  of  the  operation  of  stat.  6  G.  4,  c.  16,  s.  72 ;  that  the 
question,  on  this  point,  was  left  to  the  jury  in  too  limited  a  form,  and 
appeared  to  place  before  them  a  question  of  law  rather  than  of  fact ;  and 
that  it  should  have  been  put  to  them  in  the  manner  pointed  out  by  Tin- 
DAL,  C.  J.,  in  Edwards  v.  Scott,  1  Man.  &  G.  962.  On  the  third 
*7S71  *P^^^*  ^®  referred  to  Edmunds  v.  Groves,  2  M.  &  W.  642,  and 
Bennion  v.  Davison,  3  M.  &  W.  179,  and  contended  that  the 
untraversed  statements  in  the  replication  could  not  be  taken  as  admitted 
unless  they  were  material  and  traversable ;  but  that  several  statements 
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in  the  present  replication,  which  had  been  submitted  to  the  jury,  were 
not  traversable  at  all,  or  not  so  in  that  stage  of  the  pleadings.  Such 
were  the  allegations,  that  the  policy  was  effected  "  for  the  purpose  and 
upon  the  terms  aforesaid ;"  that  Loosemoore  acted  as  attorney  for 
Densem ;  that  he  received  the  policy  for  and  on  behalf  of  Densem ;  and 
that  it  was  not  afterwards  in  the  hands  of  Ware ;  that  the  premiums 
were  paid  to  the  Company  by  Densem ;  and  that  the  Company  "  well 
knew"  the  "  said  premises  respectively"  before  the  bankruptcy.  A  rule 
nisi  was  granted. 

In  Michaelmas  vacation  (December  6th),  1845,(a)  and  Hilary  term 
(January  12th),  1846,(6) 

Orowder  and  Butt  showed  cause,  and  Rogers  and  Ghreenwood  supported 
the  rule.  The  course  which  the  case  ultimately  took  makes  a  further 
report  of  the  arguments  unnecessary.  The  principal- authorities  cited 
were :  On  the  first  two  points ;  as  to  the  circumstances  under  which  an 
Insurance  Company  might  be  considered  as  having  notice  that  a  policy 
was  assigned,  the  necessity  of  such  notice  to  them,  and  the  description 
of  agent  from  whose  knowledge  theirs  might  be  inferred ;  Tihbit%  v. 
aearge,  5  A.  &  E.  107 ;  Smith  v.  Smith,  2  Cro.  &  M.  231 ;  S.  C.  4  Tyr. 
52  ;  Burgh  v.  Legge,  5  M.  &  W.  418 ;  Ex  *parte  Carbis,  In  re  r#YQQ 
Croggariy  4  Deac.  &  Ch.  354  ;  Ux  parte  Patch,  In  re  Loosemoore, 
7  Jurist,  820  (Court  of  Review) ;  Ux  parte  Watkins,  In  re  Kidder,  2 
Mont.  &  Ayr.  348 ;  West  v.  Raid,  2  Hare,  249 ;  Williams  v.  Thorp,  2  Sim. 
257  ;  Acey  v.  Femie,  7  M.  &  W.  151 ;  Lowther  v.  Carlton,  2  Atk.  241 ; 
Warrick  v.  Warrick,  3  Atk.  291,  294 ;  Drake  v.  Marryat,  1  B.  &  C. 
473 ;  France  v.  Woods,  1  Tamlyn,  172  ;  Worsley  v.  The  Earl  of  Scar- 
borough, 8  Atk.  392  ;  Hiern  v.  Mill,  13  Ves.  114, 120 ;  Ryallv.  Bowles, 
1  Ves.  sen.  348,  367 ;  Jones  v.  Gibbons,  9  Ves.  407,  410 ;  Timson  v. 
Ramsbottom,  2  Keen,  35 ;  Ex  parte  Smith,  2  M.  D.  &  De  G.  213 ;  Ex 
parte  Rose,  2  M.  D.  &  De  G.  131 ;  Ex  parte  Heatheoate,  2  M.  D.  &  De 
G.  711 ;  Gibson  v.  Overbury,  7  M.  &  W.  555 ;  Falkener  v.  Case,  1  Bro. 
Ch.  C.  125  ;(<?)  Le  Neve  v.  Le  Neve,  1  Ves.  sen.  64 ;  Maddox  v. 
Maddox,  1  Ves.  sen.  61 ;  Ashley  v.  BaUlie,  2  Ves.  sen.  368,  370 ;  2 
Sugd.  Vend.  &  P.  1041,  ed.  11  (ch.  xxiii.  sect.  1,  §  8,  &c.) ;  Everett  v. 
Desborough,  5  Bing.  503 ;  Lyon  v.  Weldon,  2  Bing.  334 ;  S.  C.  9  B. 
Moore,  629  ;  Dean  v.  James,  1  A.  &  E.  809,  note  (a) ;  Ex  parte  Hen- 
nessey, 1  Conner  &  Lawson's  (Irish)  Rep.  559,  (Temp.  Sugden.) 

On  the  last  point,  in  addition  to  the  cases  before  mentioned,  Bingham 
^.  Stanley,  2  Q.  B.  117 ;  Smith  v.  Martin,  9  M.  k  W.  304 ;  Robins  v. 
Viscount  Maidstone,  4  Q  .B.  811 ;  Carter  v.  James,  13  M.  &  W.  r^rroQ 
137,(d)  *were  cited ;  also,  as  to  the  materiality  of  particular  aver- 

(n)  Before  Lord  Denman,  C.  J.,  Pattesow  and  Coleridge,  Js. 
(b)  Before  rhe  sflOie  Judges. 

(r)  S.  C.  more  fully,  2  T.  R.  491,  in  the  judgrnent  of  Ashhurst,  J.,  in  Lempriere  v.  Pa$leff, 
id)  See  also  Batizi  v.  Stewart,  4  Man.  &  G.  295. 
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ments  in  the  replication,  Bttek  v.  Lee,  1  A.  &  E.  804,  808  (also  cited 
on  the  preceding  points) ;  JEdwards  v.  Scott^  1  Man.  &  G.  962  (also  cited 
on  the  preceding  points) ;  We8t  v.  Reid,  2  Hare,  249  (also  cited  on 
the  preceding  points) ;  Burridge  v.  Row,  1  Y.  &  Coll.  (V.  Chanc.)  183 ; 
Uollingworth  v,  Brodrick,  7  A.  &  E.  40 ;  Semayne's  Case,  5  Rep.  91 
a,  93  a  (last  resolution) ;  Dearie  v.  ffall,  3  Russ.  1,  and  aHthorities 
there  cited ;  Watson  v.  Peache,  1  New.  Ca.  327  ;  -Er  parte  Wiggins,  In 
re  NichoUs,  2  Deac.  &  Ch.  269 ;  Walker  v.  Bumell,  1  Doug.  317,  320 
(dictum  of  BuLLER,  J.);  Horn  v.  Baker,  9  East,  215,  241,  judgment 
of  Lawrence,  J. ;  and,  as  to  the  immateriality  of  averments  made  in  a 
too  early  stage  of  the  pleadings,  Sir  Ralph  Bovy's  Case,  1  Ventr.  217  ;(a) 
Harvey  v.  Reynold,  Latch.  200  ;  Com.  Dig.  Pleader  (G 12) ;  Hyde  v. 
Watts,  12  M.  &  W.  254;  Winch  v.  Keeley,  1  T.  R.  619. 

Cur.  adv.  fmU. 
Lord  Denman,  C.  J.,  in  Hilary  vacation  (February  12),  1846,  deli- 
vered the  judgment  of  the  Court. 

In  this  case  a  rule  for  a  new  trial  was  obtained,  partly  on  the  ground 
that  the  verdict  was  against  evidence,  and  partly  on  two  objections  to 
the  course  taken  at  the  trial  by  my  learned  brother  who  tried  the  cause. 
First.  The  jury  were  told  that  certain  facts  averred  in  the  replication, 
and  not  traversed,  must  be  taken  as  admitted  by  the  defendant,  and 
^7401  ^^^^^^^^  ^^  facts  in  ^considering  the  particular  issue  on  which 
^  they  were  to  find.  But  we  are  of  opinion  that  some  of  these 
facts,  at  least,  were  not  traversable  by  the  defendant,  and  consequently 
could  not  be  considered  as  admitted  because  they  were  not  traversed. 

Secondly.  On  another  point,  which  was  discussed  at  great  length, 
we  are  called  upon  to  form  some  opinion,  but  can  by  no  means  under- 
take to  express  one  very  confidently :  we  mean  the  question  whether  the 
knowledge  of  one  individual  was  the  knowledge  of  the  Company  whom 
the  defendant  represents  in  this  action.  Some  late  decisions  have  cer- 
tainly made  it  difficult  to  say  what  is  the  correct  rule  on  that  subject : 
yet  we  think  that  the  question,  as  submitted  to  the  jury,  leaves  the 
matter  somewhat  too  much  at  large.  The  jury  were  asked  whether  the 
knowledge  of  their  agent  Loosemore  was  the  knowledge  of  the  Company: 
and  they  could  hardly  understand  that  their  opinion  was  sought  whether 
the  Company  was  actually  informed  of  the  fact.  If  that  had  been  so, 
we  could  not  but  have  expected  a  different  verdict.  If,  on  the  other 
hand,  they  understood  the  question  to  be  whether  a  principal  is  bound 
by  knowledge  so  possessed  by  his  agent,  we  are  not  prepared  to  say  that 
it  can  be  a  question  of  fact :  it  would  rather  appear  to  be  a  question  of 
law,  depending  on  facts  found  by  the  jury  in  each  particular  case. 

Whatever  view  may  be  taken  by  the  learned  judge  who  shall  preside 
at  the  next  trial  will  probably  lead  to  more  consideration  of  this  now 
unsettled  doctrine.  Rule  absolute. 

(a)  See  dictum  of  Parke,  B.,  in  Wt^odt  v.  Durrani,  16  M.  &  W    149,  155. 
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The  cause  was  tried  again,  before  Erle,  J.,  at  the  •Bristol  r*Y4-i 
Summer  assizes  in  this  year ;  when  a  verdict  was  again  found  for 
the  plaintiff,  the  jury  being  of  opinion,  on  the  facts  now  proved  (see  pp. 
742,  3,  post),  and  stating,  in  answer  to  questions  left  to  them  by  the 
learned  Judge,  that  Loosemore  did  not  mention  the  fact  of  the  assign- 
ment at  the  head  ofiSce  at  Exeter,  but  that  the  Company  had  authorised 
him  to  receive  notices  of  assignment  for  them,  and  had  consented  that 
notice  so  received  by  him  should  be  equivalent  to  a  notice  served  upon 
the  Company  at  their  office. 

Rogers^  in  this  term,(a)  moved  for  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial  on  the  grounds  of  misdirection,  and  that  the 
verdict  was  against  the  weight  of  evidence ;  or  (by  leave  reserved)  why  the 
verdict  should  not  be  entered  for  the  defendant.  The  finding  of  tlie  jury 
that  Loosemore  did  not  mention  the  assignment  at  the  Company's  head 
office  negatives  notice  to  them,  and,  to  a  legal  intent,  knowledge  by  them ; 
and  upon  that  answer,  the  defendant  was  entitled  to  the  verdict.  There 
is  no  case  which  shows  that  an  assignment  can  be  binding  where  the 
head  office  has  neither  notice  nor  actual  cognizance  of  it :  and  JSx  parte 
ffennessei/y  1  Connor  &  Lawson,  569,  in  the  Irish  Court  of  Chancery, 
shows  that  in  such  a  case  the  agent's  knowledge  cannot  be  deemed  know- 
ledge by  the  Company.(6)     Further,  the  knowledge  possessed  by  Loose- 


more  in  this  instance  was  *not  acquired  by  him  as  agent  for  the 
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Company,  but  as  attorney  for  an  individual ;  and  it  was  held  in 
Thompson  v.  SpeirSy  13  Sim.  469,  that,  to  affect  a  Company  with  notice 
that  a  policy  granted  by  them  has  been  assigned,  more  is  necessary  than 
the  mere  knowledge,  privately  obtained  of  a  party  connected  with  them. 
Sir  L.  Shadwell,  V.  C,  said ;  *'  To  take  a  policy  of  insurance  out  of 
the  order  and  disposition  of  the  assignor,  it  is  essential  to  the  interests 
of  mankind,  that  something  should  be  done  of  a  decisive  nature,  which 
may  effectually  prevent  the  payment  of  the  proceeds  to  any  other  per- 
son than  the  assignee,"  13  Sim.  478.  In  Edwards  v.  Scott^  1  Man.  & 
G.  962,  TiNDAL,  C.  J.,  at  nisi  prius,  directed  the  jury  that  a  written 
notice  was  necessary ;  and,  although  he  afterwards  admitted  that  this 
ought  not  to  have  been  left  to  them  as  a  point  of  law,  his  own  opinion 
does  not  appear  to  have  changed.  Cur.  adv,  vulU 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  action  was  tried  by  the  direction  of  the  Court,  to  ascertain  whether 
a  policy  of  insurance  upon  the  life  of  one  Ware,  effected  in  the  West  of 
England  office  at  Exeter,  was  in  his  order  and  disposition  at  the  time  of 
his  bankruptcy,  with  the  consent  of  the  true  owner.  The  verdict  was 
for  the  plaintiff;  and  a  motion  for  a  rule  nisi  to  enter  a  verdict  for  the 
defendant,  or  for  a  new  trial,  has  been  made.     It  appeared  that  Densem 

{«)  November  5th.    Before  Lord  Denman,  C.  J..  Coleridos,  Wiqbtman  and  Erle,  Jb. 

(6)  As  to  the  second  finding  of  the  jury,  Eogen  contended  that  the  power  of  the  agent  to 
bind  the  company  by  his  receipt  of  notice  had  appeared  by  the  evidence  to  exist  only  in  case 
ftf  a  fire  policy.    But  Erle,  J.,  denied  thia. 


742  Phillips  v.  Broadley.   M.  T.  1846. 

agreed  to  lend  lOOOZ.  to  Ware,  provided  he  had,  among  other  securities, 
a  policy  of  insurance » on  the  life  of  Ware;  and  he,  Denaem,  gave  direc- 
*7431  ^^^^^  *^  ^^^  attorney,  Loosemore  of  Tiverton,  as  to  tlie  policy,  and 
as  to  the  amount  to  be  insured  thereby  by  Ware.  Loosemore 
accordingly  transmitted  proposals  for  a  policy  to  the  head  office  at  Exeter, 
and  obtained  it  therefrom,  and  delivered  it  to  Densem  without  its  ever 
having  been  in  possession  of  Ware.  Ware  afterwards  became  bankrupt ; 
and  his  assignees  made  the  claim  in  question.  The  West  of  England 
Insurance  Company  have  their  head  office  at  Exeter,  and  branch  offices 
in  some  large  towns,  and  employ  attorneys  as  their  agents  in  smaller 
towns ;  and  Loosemore  was  so  employed  for  the  town  of  Tiverton. 

The  jury  found :  First.  That  Loosemore  did  not  mention  at  the 
head  office  to  those  carrying  on  the  business  there  that  Densem  was  the 
beneficial  owner.  Secondly.  That  the  Company  did  authorise  Loose- 
more  to  receive  notices  of  assignment  on  their  behalf,  and  agreed  that 
a  notice  to  him  should  be  as  valid  as  a  notice  served  upon  the  Company 
at  their  office. 

It  has  been  contended  for  the  defendant  that  a  notice  ought  to  have 
been  sent  to  the  head  office,  and  that  notice  to  such  an  agent  as  Loose- 
more  was  not  sufficient ;  and  Ux  parte  Henne%%ey^  1  Connor  &  Lawson, 
55,  was  cited.  But,  on  referring  to  that  case,  it  appears  that  the  Dublin 
Company  expressly  forbid  their  agents  in  the  country  to  receive  notices 
of  assignments  of  policies  ;  and  therefore  such  a  notice  to  an  agent  •at 
Cork  was  void.  But,  as  the  West  of  England  Company  are  found  by 
the  jury  to  have  given  authority  to  their  country  agents  to  receive  such 
notices,  the  case  has  no  application. 

It  was  further  contended  that  Densem  communicated  to  Loosemore  in 

his  capacity  of  attorney,  and  not  as  agent  for  the  Insurance  office.    But, 

♦74.4.1    ^^®^^  *^®  ^^^  *capacities  are  united  in  one  person,  a  notice 

^   received  in  one  capacity  for  the  purpose  of  being  transmitted  to 

the  other  is  an  effectual  notice  in  both  capacities. 

Therefore  there  will  be  no  rule.  Rule  refused. 


PHILLIPS  V.  BROADLEY.     Nov.  20. 

Defendant  employed  plaintiff,  an  attorney,  in  several  transactions,  and,  amoag  others,  in  pro- 
curing him  money  to  pay  off  a  mortgoge.  In  an  action  against  defendant  on  plaintiflf's  bill 
of  costs,  it  appeared  by  items  in  the  bill,  that  he  had  made  applications  in  several  quarters 
for  this  purpose,  but  without  success,  after  which  he  wrote  to  plaintiff,  informing  him  what 
had  been  done,  and  requesting  to  know  his  wishes.  This  item  bore  date  more  than  six 
years  before  action  brought.  7'he  next,  dated  within  six  years,  was:  '*  Paid  the  postage 
of  your  answer.*'  By  subsequent  items  it  appeared  that  further  endeavours  were  made  by 
plaintiff  to  raise  the  money.  Ultimately  it  was  uDtained.  Hdd^  that  the  transaction  was 
not  one  in  which  the  attornt^y's  employment  was  continuous,  and  that  the  latter  items  did 
not  draw  after  them  the  previous  ones,  so  as  to  take  these  out  of  the  Statute  of  Limitations. 

One  B.,  to  whom  the  mortgage  had  been  transferred,  commenced  actions  of  ejectment  and 
other  proceedings  to  enforce  payment.  Plaintiff  acted  as  his  attorney  ;  and  proceedings 
were  stayed  on  condition,  among  others,  that  defendant  (who  was  not  a  party  on  the  record 
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in  the  ejectments)  shoald  pay  the  now  plaintiff  bis  bill  of  costs  delivered  to  B.  Defendant 
paid  plaintiff  the  bill,  but  afterwards  (and  before  stat.  6  &  7  Vict.  c.  73}  obtained  a  Judge's 
order  for  taxation  of  this  latter  bill,  with  a  direction  thai  any  sum  overpaid  should  be 
refunded.  Plaintiff  gave  no  consent  to  the  order;  but  he  attended  the  taxation,  and  made  a 
new  claim,  which  was  allowed ;  and  he  was  ordered  by  the  allocatur  to  refund  102.  as  over- 
paid. 
Held,  that,  in  the  action  by  plaintiff  against  defendant  on  his  bill  of  costs,  the  102.  could  not  be 
set  off  as  money  had  and  received  to  defendant's  use ;  a  Judge's  order,  without  consent, 
being  no  ground  for  a  claim  in  the  nature  of  an  action  of  contract.  ' 

Debt  for  work  and  labour  done  by  Frederick  Campbell,  deceased,  and 
plaintiff,  his  surviving  partner,  for  the  defendant  as  his  attorneys ;  and 
for  fees,  money  paid,  and  on  an  account  stated.  The  action  was  com- 
menced January  12th,  1844. 

Pleas.  1.  Never  indebted.  Issue  thereon.  2,  Statute  of  Limitations. 
3-  Payment.  4.  Set-off  of  money  lent,  money  paid,  money  had  and 
received,  and  money  found  due  on  an  account  stated.  Issues  were  ten- 
dered and  joined  on  the  last  three  pleas. 

On  the  trial,  before  Wightman,  J.,  at  the  Yorkshire  Spring  assizes, 
1845,  it  appeared  that  the  business  in  respect  of  which  the  plaintiff's 
claim  arose  had  been  •done  at  various  times  from  October  1836  rm^A^ 
to  May  1848,  and  consisted,  in  a  great  measure,  of  endeavours 
to  raise  money  for  the  purpose  of  paying  off  a  mortgage  on  an  estate 
of  the  defendant.  The  particulars  were  stated  in  a  bill  delivered  by 
plaintiff  and  Campbell  to  defendant,  on  which  the  question,  as  to  this  part 
of  the  case,  turned.    The  most  material  items  of  the  bill  were  as  follows. 

1836.  **  October  5th  to  November  10th.  Attending  you,"  &.c. ;  *' conferring  on  the  state 
of  your  affairs,  and  your  determination  to  offer  for  sale  your  estate  at  Laxton,  and  out  of  the 
proceeds  thereof  after  discharging  Mr.  Duesbery's  mortgage,  to  purchase  en  estate  at  Leam- 
ington." 

**  November  18th.  Attending  Mr.  Saltmarshe  upwards  of  an  hour  this  day ;  conferring  relative 
to  an  agreement  which  he  insisted  you  had  entered  into  with  mm  for  the  sale  of  Laxton."  (Other 
items  followed,  as  to  a  correspondence  with  Saltmarshe,  &.c.^ 

1837.  *•  February  23d.  Attending  and  conferring  with  Mr.  Duesbery,  who  had  received  a 
letter  from  your  sister  Miss  Broadley,  &.C." 

"  October  10? h.  Mr.  Dtie.obery,  the  mortgagee  of  your  estate  at  Laxton,  having  died,  and 
the  executor  of  his  will  having  required  payment  of  the  principal  money  and  interest  due  to 
him  on  thp  8th  April  next;  attending  Messrs.  Shepherd  and  Simpson,  the  solicitoni  of  Mr. 
Thornton  Duesbery,  to  ascortain  if  some  arrangement  could  be  entered  into,"  &c. 

,"  October  12ih.  Attending  Henry  William  Hutton,  Esq.,  who  said  that  he  should  be  able  to 
advnncr  the  money  at  4?.  per  cent,  interest. 

17th.     Attending  Messrs.  Shepherd  and  Simpson,  who  informed  us  that  Mr.  Thornton 

Duesbery  had  received  a  letter  from  your  sister  Miss  Brondley.  requesting  him  to  accept  immo- 
d>ntp  payment  of  2000L,  part  of  the  mortgage  money,  which  he  had  ajrrecd  to  do."        . 

"  Orfoher  2.')th.  In  consequence  of  Miss  Broadley's  letter,  nttcndinc  Messrs.  Shepherd  and 
F^imp^nn.  when  rbey  stated  that  Mr.  Thornton  Duesbery  would  accept  the  whole  sum  of  6500/. 
[»n  fhe  Pih  January  next,  if  more  convenient  to  you. 

KovTrnber  fith.  Attending  Mr.  Hutton  to  ascertain  if  he  would  lend  4500^  to  make  up, 
wiih  the  2000/.  in  the  bank,  the  whole  sum  of  6.500/.  when  he  stated  that  he  could  not  divide  a 
sum  of  .ifKX)/.  trust  money,  but  would  not  object  to  lend  5000/. 

7th.  VVritinff  to  inform  Miss  Broadley,  and  for  mstruetions  as  to  what  should  be  arranged. 

December  3d.     Paid  the  postage  of  Miss  Broadley's  answer. 

6th.     Attending  Mr.  Hutton  on  his  calling  to  inform  us  that,  *in  consequence    ["•74() 

of  an  unexpected  event  in  his  family,  the  trust  money  he  had  proposed  to  advance 
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would  be  required  for  other  purposes ;  and  he  expressed  his  regret  if  you  should  be  ioconTB- 
nienced  by  it,  &.c. 

Attending  John  Barkworth,  Esq.,  of  Hull,  and  several  other  parties,  who  we  knew  bad 
money  to  advance,  with  particulars  of  the  security,  and  explaining  to  them,  6lc.  ;  but  they 
declined  lending  any  money  under  the  circumstances. 

1838.  January  3d.  Writing  letter  to  you,  and  informing  you  of  what  had  been  done  and 
requesting  to  be  informed  of  your  wishes  relative  to  the  transfer  of  mortgage,  &.c. 

20th.     Paid  the  postage  of  your  answer. 

22d.  Paid  the  postage  of  a  double  letter  from  you,  desiring  us  to  send  an  artist  to  Brant ingham 
to  make  a  sketch  of  a  fountain  for  you. 

25th.  Mr.  Phillips  being  at  York,  his  journey  from  thence  to  Acomb  to  see  you  and  confer 
on  the  state  of  your  aflfairs  and  the  arrangement  for  the  payment  of  Mr.  Duesbery's  mortgage," 
&,c. 

Then  followed  items  of  subsequent  dates  in  1838,  relating  to  the 
business  of  the  mortgage  and  further  endeavours  to  raise  money  for 
paying  it  off  (which  was  at  last  accomplished),  and  to  other  transactions 
of  an  entirely  different  nature. 

For  the  plaintiff  it  was  contended  that  the  business  relating  to  the 
mortgage  was  continuous,  and  that  the  item  of  January  20th,  1838, 
being  within  six  years  of  the  commencement  of  the  action,  prevented 
the  statute  from  attaching  to  the  prior  ones. 

It  further  appeared  that  a  person  named  Bower  took  a  transfer  of  the 
mortgage  from  Duesbery,  and  afterwards  commenced  actions  of  ejectment 
and  other  proceedings  to  enforce  payment  of  the  mortgage  money.  In 
these,  the  now  plaintiff  Phillips  and  his  late  partner  Campbell  acted  as 
attorneys  for  Bower;  and  proceedings  were  stayed  on  the  condition, 
among  others,  that  the  now  defendant  should  pay  Campbell  &  Phillips's 
bill  of  costs,  which  had  been  delivered  to  Bower.    Defendant,  on  March 

*7471   ^^^^'  ^^^^'  P^^^  ^^^  ^^^^'  amounting  *to  166/.  16ir.  4(?.,  for  which 
Campbell  &  Phillips  gave  him  their  receipt  and  delivered  up  the 
title  deeds.     Defendant  afterwards  obtained  the  following  order  of  a 
Judge  for  taxation  of  the  bill. 


'*  Doe  Dem.  Bower     1      Upon  hearing  the  attorneys  or  agents  on  both  sides,  I  do  order 

and  others  that  Messrs.  Campbell  &  Phillips's  \n\\  for  fees,  charges  and  dis- 

V.  bursements  in  this  and  other  causes  and  matters,  delivered  to  and 

Roe.     Eland(a)  tenant.  J  paid  by  Mr.  Broadley,  be  referred  to  the  Master  to  be  taxed ;  that 

the  said  Campbell  &  Phillips  give  credit  for  all  sums  of  money  by  them  received  from  or  on 

account  of  the  said  Mr.  Broadley ;  and  that  the  said  Messrs.  Campbell  &.  Phillips  do  refund 

what,  if  anything,  there  may  on  such  taxation  appear  to  have  been  overpaid. 

•'  Dated  the  23d  day  of  June.  1841.'» 

Campbell  &  Phillips  did  not  give  any  actual  assent  to  the  taxation ; 
but  they  attended,  and  submitted  new  items  of  demand,  which  were  con- 
sidered and  allowed ;  and  the  master  directed,  by  his  allocatur,  that  they 
should  refund  to  the  now  defendant  10/.  4«.  lOd.  This  sum  the  defend- 
ant claimed  to  set  off  in  the  present  action.  On  the  plaintiff's  part  it 
was  contended  that  the  order  to  tax,  being  made  before  stat.  6  &  7  Vict. 
c.  73,  was  invalid :  and,  at  all  events,  that  the  sum  awarded  on  the 
taxation  was  not  a  debt,  and  could  not  be  a  subject  of  set  off. 

(a)  Eland  was  tenant  to  Broadley  on  the  Larton  esute. 
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WiaHTMAN,  J.,  directed  a  verdict  for  the  plaintiff,  damages  10/.  17 8. 
2rf.,  the  amount  proved  to  be  due  if  the  Statute  of  Limitations  did  not 
attach  and  the  set  off  was  not  admissible ;  giving  leave  to  move  to  enter 
a  verdict  for  the  defendant,  or  that  the  damages  might  be  reduced  to 
13«-  Wat8onj  in  Easter  term,  1846,  obtained  a  rule  nisi  accordingly. 
In  this  term,(a) 

*Knawles  and  Cowling  showed  cause.  First:  The  item  of  r»-iQ 
January  20th,  1838,  in  the  bill  delivered  to  the  defendant,  drew 
after  it  the  previous  items  relating  to  the  mortgage,  and  barred  the 
Statute  of  Limitations  as  to  all.  The  plaintiff  could  not  have  brought 
an  action  in  respect  of  this  business  till  the  whole  was  done.  He  was 
employed  to  procure  means  of  paying  off  the  mortgagee  Duesbery ;  and 
if  he  failed  in  one  quarter  he  was  to  attempt  another.  It  cannot  be  con- 
tended that,  while  this  was  in  progress,  he  could  have  stopped  and  com- 
menced an  action  for  each  step  he  took.  Rothery  v.  MunningSy  1  B.  & 
Ad.  15,  which  may  be  cited,  was  a  very  different  case.  There  the 
business  had  been  conducted  by  the  proctor  up  to  sentence ;  and  the 
item  subsequent  to  that  was  merely  casual.  [Erle,  J.  Here  it  does 
not  appear  that  the  defendant  at  any  time  employed  Campbell  &  Phillips 
in  a  continuous  endeavour  to  raise  money.  On  January  3d,  when  Hutton 
and  others  have  declined  to  advance  it,  they  write  "  requesting  to  be 
informed  of"  his  "wishes  relative  to  the  transfer."] 

Next,  the  order  for  taxing  Campbell  &  Phillips's  bill  to  Bower  was 
made  without  jurisdiction.  Under  stat.  2  G.  2,  c.  23,  s.  23,  the  taxation 
was  to  be  ordered  "  upon  application  of  the  party  or  parties  chargeable 
by  such  bill ;"  the  taxation  here  was  applied  for  while  that  statute  was 
in  force :  Bower  was  primarily  chargeable ;  but  the  taxation  was  at 
the  instance  of  Broadley.  He  was  neither  client  to  Campbell  & 
Phillips,  nor  a  party  to  the  ejectment.  It  was  not  till  the  passing 
of  Btat.  6  &  7  Vict.  c.  73,  that  a  party  liable  to  pay  the  bill,  though 
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not  orginally  chargeable,  was  empowered  (by  sect.  38)  "  to  *make 
such  application  for  a  reference  for  the  taxation  and  settle- 
ment of  such  bill  as  the  party  chargeable  therewith  might  himself 
make."  That  the  Courts  have  no  authority  independent  of  statute  to 
order  a  taxation,  appears  conclusively  from  Doe  dem.  Palmer  v.  Roe^ 
4  Dowl.  P.  C.  95,  and  Langford  v.  Nott,  1  Jac.  &  W.  291,  there  cited. 
In  the  former  case  notice  was  taken  of  some  decisions  which,  apparently, 
are  to  an  opposite  effect ;  but  in  one  of  these,  Sadler  v.  Palfreyman^ 
1  A.  &  E.  717,  there  was  a  clear  consent  of  all  parties  before  the  bill 
had  been  paid ;  and  others,  as  Balme  v.  Paver ^  Jac.  305,  may  in  like 
manner  be  explained  by  their  own  circumstances.  The  proper  course  of 
proceeding  here  would  have  been  that  taken  in  Doe  dem.  Capp%  v.  OappSj 
3  New  Ca.  76 S :  the  mortgagor  should  have  appeared  as  defending  the 

(a   November  4th.    Before  Lord  Denman,  C.  J.,  Coleridge,  Wiohtman  and  Erle,  Js. 
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ejectment,  and  then  applied  to  have  proceedings  stayed,  and  the  mort- 
gage discharged,  under  stat.  7  G.  2,  c.  20,  on  payment  of  the  mortgage 
money  and  costs,  which  would  have  been  taxed  as  between  party  and 
party.  Here  the  defendant  permits  Campbell  &  Phillips  to  receive  from 
their  own  client,  the  mortgagee,  their  costs  as  between  attorney  and 
client,  to  which  they  are  entitled  as  against  him,  and  then,  after  a  long 
interval,  applies  for  a  taxation  of  their  bill,  and  an  order  upon  them  to 
refund  money  paid,  not  to  them,  but  to  their  client.  The  Court  had  no 
power,  under  the  circumstances,  to  make  that  order. 

Lastly,  even  if  the  order  had  been  regular,  the  sum  to  be  refunded 
was  not  a  debt  which  could  be  set  off.  It  was  only  by  a  late  statute 
(1  &  2  Vict.  c.  110,  s.  18),  that  a  rule  of  Court  directing  payment  of 
mrTi:.rf\  money  *acquired  the  force  of  a  judgment.  Oower  v.  Popkin,  2 
•^  Stark.  N.  P.  C.  85,  shows  that  the  order  for  taxation  does  not 
supersede  the  general  rule  that  money  voluntarily  paid  cannot  be  re- 
covered back  in  an  action,  or  be  made  a  subject  of  set  off;  which  latter 
proposition  is  exemplified  by  Lawes  v.  JSaatmure,  8  Car-  &  P.  205.  And 
in  Field  v.  Bezant^  5  B.  &  Ad.  357,  where  an  attorney  set  off  the  amount 
of  Ins  bill,  this  Court  held  that  the  set  off  could  not  be  reduced  by  costs 
of  taxation  which  had  been  allowed  to  the  plaintiff,  because  those  costs 
could  not  have  been  recovered  in  an  action,  the  remedy  being  by  attach- 
ment. The  taxation  of  this  bill  made  out  by  Campbell  &  Phillips  to 
their  own  client  evidently  could  not  create  a  contract  between  them  and 
the  now  defendant.  It  is  true  that  they  attended  the  taxation :  but  this 
no  more  amounts  to  a  consent  that  the  sum  allowed  shall  be  claimable 
from  them  as  a  debt  than  proving  under  a  commission  of  bankrupt  estops 
a  creditor  from  disputing  the  bankruptcy.  It  may  be  argued  that  the 
payment  here  was  not  voluntary,  because  the  party  made  it  in  order  to 
recover  his  title-deeds :  but  the  facts  do  not  amount  to  a  duress ;  and 
there  was  no  protest  or  complaint. 

Wat9on  and  Hugh  Eill^  contrSi.  As  to  the  first  point ;  the  rule  is 
that,  at  any  moment  when  the  attorney  might  decline  proceeding  farther 
with  the  client's  business  until  his  bill  is  paid,  the  Statute  of  Limitations 
begins  to  run :  Roth^ry  v.  Munninga.  Here  the  attorneys  might  have 
so  declined,  six  years  before  the  action  commenced.  Lord  Lyndhurst, 
*75n  ^'  ^''  ^^^^'  ^"  ffarria  v.  *Oshourn,  2  Cro.  &  M.  629 ;  S.  C.  4 
Tyr.  445:  "I  consider  that  when  an  attorney  is  retained  to  pro- 
secute or  defend  a  cause,  he  enters  into  a  special  contract  to  carry  it  on 
to  its  termination.  I  do  not  mean  to  say,  that,  under  no  circumstances 
can  he  put  an  end  to  this  contract ;  but  it  cannot  be  put  an  end  to  with- 
out notice ;"  and  this  rule,  as  a  general  one,  was  recognised  in  Nieholh  v. 
WUaon^  11  M.  k  W.  106.  The  evidence  here  shows  no  contract  on  the 
part  of  Campbell  &  Phillips,  continuing  from  January  3d,  to  January  20th, 
1848.  When  Hutton  had  declined  lending,  they  were  not  obliged  by 
any  retainer  to  make  applications  in  other  quarters ;  and,  after  any  such 


9  Adolphus  &  Ellis.  N.  S.  751 

application,  they  might  have  laid  the  business  aside.  It  is  suggested  that 
the  letter  of  January  20th  connects  itself  with  that  of  January  3d,  so  as 
to  draw  that  and  the  previous  items  into  the  six  years.  But  the  letter 
of  January  3d  was  only  a  request  generally  to  be  informed  of  the 
defendant's  wishes  as  to  the  mortga^,  after  Hutton  s  lefusal;  which 
shows,  at  least,  that  the  defendant  had  given  no  general  direction  to 
proceed ;  and  the  subsequent  items  of  the  bill  relate  to  a  variety  of 
transactions.  [Coleridge,  J.  The  question  seems  to  be  entirely  of 
fact,  what  the  agreement  of  Campbell  &  Phillips  was.  Erle,  J.  The 
bill  appears  to  tell  its  own  story,  that  there  was  no  continuous  employ- 
ment.] 

Secondly,  the  bills  delivered  to  Broadley  and  to  Bower  by  Campbell 
k  Phillips  show  by  the  items  that  they  acted  in  the  mortgage  transaction 
for  mortgagor  as  well  as  mortgagee.     (They  pointed  out  entries  tending 


to  this  conclusion  of  fact.)    The  taxation,  therefore,  was  *rcgular. 
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And  Campbell  &  Phillips  not  only  attended  it,  but  sought  a 
benefit  under  it  by  making  a  new  charge,  which  was  allowed.  If  Doe 
dem.  Palmer  v.  lioey  4  Dowl.  P.  C.  95,  was  rightly  decided,  and  if 
Campbell  &  Phillips  were  not  precluded  by  their  implied  assent  from 
taking  this  objection,  still  it  ought  to  have  been  taken  within  a  reason- 
able time  and  by  a  direct  application  to  set  the  taxation  aside.  But  the 
proceeding,  with  knowledge  of  the  objection,  bars  all  subsequent  recourse 
to  it ;  as  when  the  time  for  making  an  award  has  expired  and  Ae  parties, 
knowing  the  fact„  have  still  attended  the  arbitrator. 

Thirdly,  the  sura  overpaid  may  be  recovered  back  as  money  had  and 
received.  The  parties,  agreeing  to  go  before  the  Master,  made  him  their 
judge ;  and  his  adjudication  made  the  sum  awarded  a  debt.  It  was 
adjudged  to  be  money  received  by  one  party  from  the  other,  without 
right,  in  conscience,  to  retain  it.  An  attachment  might  lie  for  it :  but 
it  does  not  follow  that  an  action  will  not  lie  also,  as  in  the  case  of  an 
award.  The  opinion  given  in  Field  v.  Bezant,  which  related  to  costs  of 
taxation,  rests  on  grounds  that  do  not  exist  here.  Gower  v.  Popkin 
may  be  distinguished  from  the  present  case,  inasmuch  as  the  money, 
there,  was  paid  after  legal  proceedings  had  been  commenced  to  recover 
it.  If  the  ruling  there  be  correct,  it  does  not  apply  where  the  plaintiff 
seeks  to  recover  back  money  obtained  from  him  by  duress :  and  it  was 
held  in  Wakefield  v.  Newbon,  6  Q.  B.  276,  that,  where  a  mortgagee's 
attorney,  on  reconveyance  of  the  mortgaged  property,  had  refused  to 
let  the  mortgagor  have  his  title  deeds  without  payment  *of  the  rm^^o 
attorney's  bill  of  costs  due  from  his  own  client,  the  sum  obtained 
by  that  species  of  constraint  might  be  recovered  back  as  money  had  and 
received.  [Erle,  J.  There  the  deeds  were  withheld  without  any  colour 
of  right.  Here  is  no  pretence  of  duress ;  the  mortgagee  had  a  right  to 
hold  the  deeds  till  his  whole  claim  was  satisfied.]  But  not,  as  was  shown, 
for  the  whole  amount  of  166Z.  16«.  4d.     [Wiqhtman,  J.     Might  not 
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Broadley  have  obtained  a  taxation  under  stat.  7  G.  2,  c.  30  ?]  If  the 
excess  was  paid  in  forgetful ness,  it  may  be  recovered  as  money  had  and 
received ;  Kelly  v.  Solaris  9  M.  &  W.  54.(a)  Besides,  the  deeds  may  ha^e 
been  wanted  for  an  immediate  purpose,  which  would  be  defeated  by  wait- 
ing for  a  taxation.  ♦  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.   After 
stating  the  material  issues,  and  the  questions  raised,  his  Lordship  said: 

As  to  the  first  point :  it  appeared  by  the  plaintiff's  bill  that  certain 
items,  relating  to  a  transfer  of  a  mortgage,  occurred  more  than  six  years 
ago,  and  other  items  relating  to  the  same  matter  were  within  six  years ; 
and  it  was  contended  that  the  whole  must  be  taken  to  be  done  under 
one  contract,  and  that  there  was  no  cause  of  action  in  respect  of  any 
.  till  all  were  complete.  There  was  no  evidence  except  the  bill  itself;  and 
the  language  of  that  led  to  a  different  conclusion  ;  therefore  the  items 
beyond  the  six  years  should  be  disallowed,  and  the  verdict  reduced  to  7/. 
*7S4'1  *^^  *^  ^^^  second  point:  it  appeared  that,  in  a  mortgage 
transaction,  the  defendant,  the  mortgagor,  had  paid  the  bill  due 
to  the  plaintiff  from  the  mortgagee,  and  afterwards  obtained  a  Judge's 
order  against  the  plaintiff,  without  his  consent,  for  referring  this  Ijill  to 
taxation,  and  for  refunding  what,  if  anything,  should  be  found  to  be  over- 
paid. The  Master  made  his  allocatur  for  10^.  to  be  refunded.  The  ques- 
tion was,  whether  this  was  evidence  to  support  a  claim  for  money  had  and 
received ;  and  we  are  of  opinion  it  was  not.  A  Judge's  order  without 
consent  is  no  evidence  of  a  promise,  and  will  not  support  an  action  of 
contract :  nor  will  the  fact  that  the  plaintiff,  after  the  order  was  made, 
endeavoured  to  support  his  bill  and  to  add  some  items  amount  to  such 
evidence,  as  he  acted  under  the  compulsion  of  the  Judge's  order,  and 
cannot  be  said  to  have  acquiesced  by  reason  of  his  endeavour  to  protect 
himself. 

The  rule,  therefore,  will  be  absofute  to  reduce  the  verdict  to  7/.,  and 
discharged  as  to  the  residue.  Rule  accordingly. 

(<i)  See  Bell  v.  Gardiner,  4  M.  &  G.  11. 


MAYBERY  v.  MANSFIELD.    Nov.  21. 

The  sheriff  cannot  recover  his  charges  for  executing  a  ca.  sa.  by  action  against  the  attorney  in 
the  cause,  unless  there  be  special  circumstances  from  which  a  jury  may  infer  an  actual  un- 
dertaking by  the  attorney  to  pay. 

Debt  for  fees,  perquisites  and  sums  of  money  due  and  of  right  paya- 
ble from  defendant  to  plaintiff  as  sheriff  of  the  county  of  Brecon,  upon 
and  for  the  execution  of  certain  writs  and  proceedings  for  defendant 
^.-rc-i  *at  his  request ;  and  for  the  work  and  labour,  &c.,  of  plaintiff 
and  his  bailiffs,  officers  and  servants,  done,  performed  and  be- 
stowed in  and  about  the  executing  and  serving  of  the  said  writs  and 
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« 
proceedings*,  and  in  and  about  the  conducting,  guarding  and  keeping 

of  the  person  arrested  by  plaintiff  for  defendant  under  and  by  virtue  p( 

the  said  writs  and  proceedings  at  the  like  request  of  defendant ;  and  for 

money  paid ;  and  on  an  account  stated.     Plea,  Never  indebted.     Issue 

thereon. 

On  the  trial,  before  Coltman,  J.,  at  the  Brecon  Summer  6.8sizes, 
1845,  it  appeared  that  the  action  was  brought  by  the  sheriff  against  the 
defendant  as  attorney  for  the  plaintiff  in  a  cause  in  which  a  ca.  sa.  was 
executed,  the  charges  being  for  warrant,  caption  fee,  and  conveying  the 
defendant  to  gaol ;  in  all  3Z.  2s.  6d,  The  writ  was  sent  to  the  under- 
sheriff  in  the  following  letter. 

^^Huxham  v.  Roberts, 

^'  Sir :  Enclosed  I  send  you  a  non  om.  test,  ca,  sa,  herein,  and  shall 
be  obliged  by  your  informing  me  the  result  of  the  arrest.  The  defend- 
ant, I  am  informed,  is  now  with  the  Oullwyn  Company  at  the  Drim, 
raising  iron  stone  at  one  of  their  mine  works.  Yours,  &c.,  C.  B.  Mans- 
field." 

The  defendant  refused  to  pay  the  chargej*,  when  demanded  of  him, 
and -wrote  to  the  undersheriff  as  follows.  "The  reason  of  my  client's 
not  having  paid  same  is  that  your  officer  allowed  the  defendant,  after 
being  arrested,  to  make  his  escape :  and  I  have  received  instructions 
from  him  to  take  proceedings  against  the  sheriff  for  such  escape." 

The  plaintiff's  counsel  contended  that  the  attorney  was  the  person 
from  whom  the  sheriff  ought  to  require  payment  of  his  charges ;  and 
that,  in  this  instance,  the  ^attorney  had  assumed  the  character  r*^p:a 
of  an  employer  in  his  first  letter  to  the  sheriff.  They  also  called 
witnesses  to  show  that,  in  the  counties  of  Brecknock,  Carmarthen  and 
Glamorgan,  the  custom  had  long  been  that  the  sheriff  looked  to  the 
attorney  for  payment  of  his  charges,  and  was  paid  by  him ;  and  that  the 
defendant  must  have  known  such  custom,  having  himself  keen  under 
sheriff.  One  witness  stated  that  it  had  been  much  the  practice  in  Brecon 
for  the  attorney  to  take  upon  himself  the  execution  of  the  writ,  and  to 
indemnify  the  sheriff.  The  learned  Judge  was  of  opinion  that  the  action 
was  not  borne  out ;  and  he  directed  a  verdict  for  the  defendant,  reserving 
liberty  to  move  that  a  verdict  might  be  entered  for  the  plaintiff;  it  being 
left  to  the  Court  to  draw  such  conclusion  as  a  jury  might  from  the  proof 
of  custom. 

^,  V,  Williams^  in  Michaelmas  term,  1845,  moved  accordingly,  and 
cited  Stanton  v.  Suliard^  Cro.  Eliz.  654,(a)  and  Deia  v.  Parsons,  2  B.  & 
Aid.  562.     A  rule  nisi  was  granted. 

Chilton  now  showed  cause.  The  argument  for  the  plaintiff  must  ulti- 
mately be  that  every  attorney  suing  out  process  of  execution  is  liable 
to  the  sheriff  as  of  right  for  his  fees  and  expenses.  The  proof  offered 
BB  to  custom  was  quite  inconclusive :  and  a  general  custom  like  that  sup- 

(a)  S.  C,  Moore,  468,  as  Suliard  v.  Stamp,  and  699,  as  Stamtan  v.  Suliard. 
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posed  is  not  likely  to  exist ;  for  the  practice  is,  almost  universally,  that 
the  attorney  himself  employs  the  bailiff,  and  merely  indemnifies  the 
flheriff.  Stat.  7  W.  4  &  1  Vict.  c.  55,  does  not  introduce  any  new  regu- 
lation on  this  subject.  No  promise  to  pay  the  sheriff  appears,  either  on 
the  declaration  or  by  the  evidence :  nor  is  such  a  promise  recognised  by 
♦T'lT"!  *^®  *^*^ '  Bilke  v.  Havelocky  3  Campb.  374.     That,  as  a  general 

proposition,  seems  admitted  in  Foster  v.  Blakelock^  5  B.  &  C 
328,  though  it  was  held  there  that  an  attorney,  specially  employing  a 
bailiff  to  execute  process,  might  bind  himself  by  an  express  undertaking 
to  remunerate  him.  [Lord  Den  man,  G.  J.  It  seems  to  have  been  the 
assumption  here  that  the  practice  in  Wales  was  to  appoint  a  special 
bailiff,  and,  therefore,  that  the  employment  of  an  oflBcer  by  the  sheriff  at 
the  attorney's  instance  must  have  been  on  the  supposition  that  the 
attorney  made  himself  liable  as  employing  a  special  bailiff.  The  ques- 
tion for  this  Court  appears  to  have*  been  reserved  on  the  notion  of  a 
special  promise.] 

Havison  and  Willes,  contrS,.  The  sheriff's  right  to  a  certain  amount  of 
remuneration  is  clearly  recognised  by  stats.  29  Eliz.  c.  4,  and  7  W.  4  &  1 
Vict.  c.  55  :(a)  and  in  Com.  Dig.  Viscount  (F  2),  it  is  laid  down  th*t  he 
"may  maintain  assumpsit"  for  his  fees.  [Wightman,  J.  '*  Upon  a  promise 
of  payment."]  It  is  added :  "  So,  he  may  have  debt."  [Lord  Denman, 
C.  J.  Those  passages  may  refer  to  actions  on  express  contract.]  The 
cases  cited  in  support  of  the  propositions  have  been  examined ;  and  no 
express  contract  appears. (6)  Comyns,  under  the  head  just  referred  to, 
states  that  the  sheriff  "  cannot  take  a  bond  for  his  fees :"  "nor,  can  he 
refuse  to  do  execution  till  his  fees  paid."  Independently  of  custom, 
from  whom  is  he  to  look  for  payment  ?  He  knows  nothing  of  the  client ; 
♦7*^81  ^^^  ^^®  ^"^  ^^^^  ^^^  afford  *any  suflScient  information  :  the  party 

with  whom  he  deals  is  the  attorney  :  and  Burrell  v.  Jones^  3  B. 
&  Aid.  47,  ihows  that  an  attorney,  undertaking  for  a  payment  on  behalf 
of  an  unknown  client,  makes  himself  personally  responsible.  [Wight- 
man,  J.  There  the  attorneys  had  entered  into  an  express  contract.] 
In  Dew  V.  Parsons^  the  action,  for  charges  on  execution  of  process,  was 
against  the  attorney ;  and  no  one  suggested  that  it  was  therefore  wrongly 
brought.  [Coleridge,  J.  There  the  defendant  claimed  a  set-off  against 
the  sheriff  for  money  overpaid  on  execution  of  other  process,  and  there- 
fore was  interested  in  maintaining  that  the  contract  was  between  the 
sheriff  and  himself.]  In  Foster  v.  Blakelock,  5  B.  &  C.  328,  it  was  held 
that  a  bailiff  might  recover  his  fees  in  an  action  against  the  attorney  who 
employed  him.  [Lord  Denman,  C,  J.  There  the  employment  was  spe- 
cial.] The  observation  of  Abbott,  C.  J.,  applies  here:  "Of  whom  is 
the  oflScer  to  receive  this  sum  ?    Undoubtedly  he  may  claim  it  from  the 

(a)  See  also  0tat.  5  &.  6  Vict.  c.  98,  s.  31. 

(6;  In  Bridge  v.  Cage^  Cro.  Ja.  103,  cited  by  Comyns  (with  reference  to  the  action  of  aasnmp- 
tit)  as  '*  contra/'  the  promise  seems  to  have  been  express. 
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attorney  by  whom  he  is  employed,  and  is  not  bound  to  look  to  the  party 
in  the  cause  of  whom  he  knows  nothing."  Here,  too,  the  defendant  in 
his  letter  enclosing  the  writ,  held  himself  out  as  the  sheriff's  employer. 
And  the  evidence  of  usage  showed  that  the  parties  dealt  on  that  footing. 
Erle,  J.  There  was  proof  that  attorneys  had  paid  the  sheriff,  but  not 
that  any  who  were  unwilling  had  been  obliged  to  do  so.] 

(The  further  argument  as  to  the  sufficiency  of  the  evidence  on  this  point 
is  omitted.) 

Lord  Denman,  C.  J.     There  is  nothing  like  evidence  *of  a  rmnr^g 
custom :  and  the  plaintiff  did  not  prove  any  of  the  circumstances 
which  have  been  held  to  create  a  liability  in  the  attorney. 

Coleridge,  Wightman  and  Erle,  Js.,  concurred. 

Rule  discharged. 


TODD  and  BOSANQUET  v.  STEWART,  EMLY  and  HASTINGS- 

Debt  for  400{.,  viz.  200/.  for  goods  sold  and  delivered,  and  200Z.  on  an  account  stated.  Pleas, 
as  to  the  residue  of  the  cause  of  action  (after  pleas  as  to  43Z.  6f .  9<2.,  parcel,  &c.) :  First, 
th^t  plaintifl*  impleaded  defendant  in  respect,  among  other  things,  of  the  said  residue,  in 
assumpsit,  to  plaintiff's  damage  of  400/.,  and  such  proceedings  were  had  that  plaintiff  reco- 
vered against  defendant  314/.  8s.,  as  well  for  his  damages  in  the  said  action,  and  in  respect 
whertt)f  plaintiff  had  impleaded  defendant,  as  for  his  costs  and  charges,  whereof  defendant 
was  convicted,  as  by  the  record,  &c. ;  and  which  judgment  has  not  been  reversed.  Se- 
condly, as  before,  adding  that  defendant,  before  plaintiff  had  declared  in  the  present  action, 
paid  and  satisfied  plaintiff  the  amount  recovered,  and  plaintiff  acknowledged  himself  to  be 
satisfied  the  damages,  costs,  and  charges  so  recovered  ;  as  by*the  record,  Slc.  Replication 
to  each  plea,  that  the  said  residue  was  not,  nor  was  any  part  thereof,  the  causes  of  action  in 
respect  of  which  the  judgment  was  recovered.     Verdict  on  these  issues  for  defendant. 

Judgnnent,  by  the  Court  of  Q.  B.,  for  the  plaintiff,  non  obstante  veredicto. 

Heid,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  in  Q.  B. :  That  the  pleas 
were  good  after  verdict,  and  defendant  entitled  to  judgment. 

That,  assuming  the  pleas  to  mean  that  as  to  part  of  the  claim  in  the  first  action  plaintiff  reco- 
vered, and  as  to  the  residue  of  such  claim  it  was  found  no  more  was  due,  the  objection  that 
this  should  have  been  pleaded  by  way  of  ^toppel  was  formal  only,  and  could  not  be  made 
after  verdict. 

But.  assuming  the  meaning  to  be  (and  netnhle  this  was  so)  that  plaintiff,  having  once  had  a 
judgment,  could  not  have  judgment  again  for  the  same  debt,  the  pleas  were  substantially 
good. 

And  that,  after  the  findingof  the  jury,  the  plaintiff  could  not  contend  that  the  part  now  claimed 
of  the  debt  might  have  become  due  since  the  recovery  in  the  first  action. 

SemJUe,  that,  on  special  demurrer,  the  pleas  would  have  been  bad  for  not  averring  that  the 
recovery,  as  well  as  the  impleading,  was  in  respect  ol  the  residue. 

Debt.  The  declaration  demanded  400/.,  and  alleged  that  the  defend- 
ants were  indebted  to  the  plaintiffs  in  200/.  for  goods  sold  and  delivered, 
and  200/.  on  an  account  stated,  which  were  unpaid,  to  plaintiffs'  damage 
->£  400/. 

Pleas,  by  Emly  and  Hastings. 

1.  As  to  43/.  6«.  9t/.,  parcel  of  the  moneys  in  the  declaration  men- 
tioned, that,  after  the  accruing  of  the  causes  of  action,  and  before  action 
brought,  viz.  on,  &c.,  *defendants  and  Stewart  caused  to  be  paid  r+Yf^n 
and  satisfied  to  plaintiffs  a  certain  amount,  &c.,  viz.  48/.  6«.  9(2.,  ^ 

2o2 
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in  full  satisfaction,  &c.,  in  respect  of  that  sum,  parcel,  &c.,  and  plaintiffs 
then  accepted,  &c.     Verification. 

Replication  to  plea  1.  That  defendants  and  Stewart  did  not,  nor  did 
any  or  either,  &c.,  cause  to  be  paid,  &c.,  in  satisfaction^,  &.C.,  in  manner, 
&c.     Conclusion  to  the  country.     Issue  thereon. 

Plea  2.  As  to  the  said  43/.  6«.  9(i.,  parcel,  &c.,  delivery  by  defendant 
Stewart  and  other  persons,  named,  to  plaintiffs  (after  the  accruing,  JEc, 
and  before  action  brought),  of  a  check  drawn  by  Stewart  and  the  last 
mentioned  parties  on  certain  bankers,  named,  requiring  them  to  pay 
plaintiffs  or  bearer  43Z.  6«.  9(i.,  which  check  was  so  delivered  to  plain- 
tiffs, and  was  then  accepted  by  them,  for  and  on  account  and  in  respect 
of  the  said  sum,  and  of  all  causes  of  action,  &c.     Verification. 

Replication  to  plea  2.  That  defendant  Stewart  and  the  other  parties 
named  did  not,  nor  did  any  or  either  of  them,  deliver  to  plaintiffs  the 
said  draft,  &c.,  for  or  on  account,  &c.,  in  manner,  &c.  Conclusion  to 
the  country.     Issue  thereon. 

Plea  3.  As  to  the  residue  of  the  cause  of  action  in  the  declaration 
mentioned,  that,  heretofore,  viz.  on  3d  June,  1840,  in  the  Court  of 
Exchequer,  '^  the  plaintiffs  impleaded  them  the  said  last  named  defend- 
ants*'(a)  (Emly  and  Hastings)  "  upon,  for  and  in  respect  of,  amongst 
other  things,  the  said  residue  of  the  said  cause  of  action  in  the  declara- 
tion mentioned,  in  an  action  on  promises  to  the  damage  of  the  said 
*7rn  P^^^'^^iffs  ^^  400/. ;  and  such  *proceedings  were  thereupon  had  in 
the  said  last  mentioned  Court  in  that  action  that  afterwards,  to 
wit,  on  the  7th  day  of  Juue,  A.  D.  1843, (ft)  the  said  plaintiffs,  by  the 
judgment  and  consideration  of  the  last  mentioned  Court,  recovered  in 
the  said  action  against  them  the  said  last  named  defendants  314/.  8«.  as 
well  for  their  damages  in  the  said  action,  and  in  respect  whereof  the 
plaintiffs  had  impleaded  the  said  last  named  defendants  as  aforesaid,  as 
for  their  costs,"  &c.  "  about  their  said  suit,"  &c.,  "  whereof  the  said  last 
named  defendants  were  convicted :  As  by  the  record  and  proceedings 
thereof  still  remaining  in  the  said  last  mentioned  Court  fully  appears: 
and  which  said  judgment  hath  not  been  reversed  or  made  void  :  and  this," 
&c.,  offer  to  verify  by  the  record. 

Replication  to  plea  3.  That  the  said  residue  of  the  said  cause  of 
action  in  the  said  declaration  mentioned  were  not,  nor  was  any  part 
thereof,  the  said  causes  of  action  in  the  said  3d  plea  mentioned,  and  for 
and  in  respect  of  which  the  said  judgment  in  the  said  3d  plea  mentioned 
was  recovered,  in  manner,  &c.  Conclusion  to  the  country.  Issue 
thereon. 

nea  4,  And  for  a  further  plea,  &c.,  as  to  the  said  residue,  4c., 
defendants  Emly  and  Hastings  say  that  plaintiffs  ought  not  to  maintain 
their  action,  &c.,  because  they  say  that,  &c. ;  the  plea  then  went  on  in 

(a)  See  Todd  v.  Emly,  7  M.  &  \\.  427,  8  M.  &  W.  505,  9  M.  &  W.  606.  and  11  M.  &  W.  1 
<6   The  date  of  judgment  (as  alwvc)  and  number  of  the  roll  -54)  were  stated  in  the  marffi' 
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the  same  words  as  plea  3,  as  far  as  "were  convicted;"  and  continued 
as  follows:  ."And  the.se  defendants"  (Emly  and  Hastings)  "further  say 
that,  after  the  recovery  of  the  said  judgment,  and  after  the  commence- 
ment of  this  suit  and  before  the  said  plaintiffs  had  declared  herein,  to 
wit,  on  the  5th  day  of  July,  A.  D.  1843,  they  the  said  •last  r«»Tg2 
named  defendants  paid  and  satisfied  to  the  plaintiffs  the  amount 
so  recovered  as  aforesaid,  and  that  the  said  plaintiffs  thereupon  then, 
and  before  plaintiffs  had  declared  in  this  suit,  to  wit,  on,  &c.,  acknow- 
ledged themselves  to  be  satisfied  the  damages,  costs  and  charges  so 
recovered  as  aforesaid  of  record  in  the  said  Court,  as  by  the  record  and 
proceedings  thereof  still  remaining  in  the  said  last  mentioned  Court 
fully  appears.  And  this,"  &c.  Ofl^r  of  verification  by  the  record,  as 
before. 

Replication  to  plea  4.  That  the  said  residue  of  the  said  causes  of 
action  in  the  declaration  mentioned  were  not,  nor  was  any  part  thereof, 
the  said  causes  of  action  in  the  said  4th  plea  mentioned  and  for  and  in 
respect  of  which  the  said  judgment  in  the  said  4th  plea  mentioned  wa« 
recovered  in  manner  and  form,  &c.  Conclusion  to  the  country.  Issue 
thereon. 

There  were  six  other  special  pleas  by  Emly  and  Hastings,  which  it  is 
unnecessary  to  set  forth,  and  which  all  led  to  issues  of  fact. 

The  defendant  Stewart  pleaded :  1.  Payment  of  43/.  6«.  9d.,  parcel, 
&c.  2.  As  to  the  residue,  recovery  by  plaintiffs  of  314Z.  8«.  in  an 
action  against  Emly  and  Hastings.  3.  The  same  recovery  against 
Emly  and  Hastings,  and  payment  by  them.  These  pleas  were  the  same 
respectively,  except  the  name  of  the  party  pleading,  with  the  pleas  1, 
3,  and  4,  of  Emly  and  Hastings.  Stewart  also  pleaded  two  other 
special  pleas,  which  it  is  unnecessary  to  state,  and  which  led  to  issues 
of  fact. 

The  plaintiffs  replied  to  pleas  1,  2  and  3,  respectively,  in  precisely  the 
same  form  (mutatis  mutandis)  as  to  pleas  1,  3  and  4  of  the  other  defend- 
ants :  and  issues  were  joined  accordingly. 

*0n  the  trial,  before  Coleridge,  J.,  at  the  Bristol  Summer   r«Y^o 
assizes,  1845,  a  verdict  was  found,  as  to  Emly  and  Hastings,  for 
the  defendants  on  the  1st,  2d,  3d,  and  4th  issues,  and,  on  the  other  issues, 
for  the  plaintiffs :  and,  as  to  Stewart,  for  the  defendant  on  the  1st,  2d, 
and  3d  issues,  and  for  the  plaintiffs  on  the  rest.(a) 

(a)  The  verdict  was  in  fact  taken,  at  the  trial,  for  the  plaintiffs  also  on  the  issues  on  the  third 
and  fourth  pleas  of  Emly  and  Hastings,  and  the  second  and  third  pleas  of  Stewart,  under  the 
following  circumstances. 

It  appeared  thnt  the  present  plaintiffs  had  brought  an  action  of  assumpsit  in  the  Court  of 
Exchequer  against  Emly  and  Hastings,  and  had  recovered  therein  1*.  damages  and  314/.  7*. 
costs;  and  that  the  whole  3141.  8«.  had  been  paid  to  the  plaintiffs  before  declaration  in  the 
present  hction.  To  identify  the  causes  of  action,  the  particulars  of  demand  in  eat-h  were  pro- 
duced. The  particulars  in  the  action  in  the  Exchequer  stated  that  the  action  was  "  brought  to 
recover  1947.,  being  the  balance  due  from  the  defendants  to  the  plaintiffs  upon  the  following 
items  of  accoani."    The  particulars  in  the  present  action  (which  were  delivered  in  obedience 
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♦7641       *RcLwlin9(m^  in  Trinity  term  1844,  obtained  a  rule  nisi  lo  enter 
judgment  for  the  plaintiffs,  notwithstanding  the  verdict  on  the 

issues  on  the  3d  and  4th  pleas  of  Emly  and  Hastings.     In  Michaelmas 

tenn,(a)  1844, 

Crowder  and  Butt  showed  cause,  and  Rawlinson  and  Peacock  were 

*7651   ^®*^^  ^^  support  of  the  rule.     The  course  •of  argument  will  suffi- 
ciently appear  by  the  judgment  in  this  Court,  and  by  the  ar^^u- 

ments  and  judgment  in  the  Court  of  Exchequer  Chamber  (post,  p.  7G7). 

The  following  authorities,  not  mentioned  there,  were  referred  to  in  the 

argument   in   this  Court.     Avery  v.  Hoole^  2  Cowp.  825 ;  Bradley  v. 

Milnes^  1  New  Ca.  644 ;  Markham  v.  Middleton,  2  Str.  1259 ;  Bouh 

den  V.  Home,  7  Bing.  716  ;  2  PhiLftv.  13  (9th  ed.) ;  ITeming  v.  WUtan, 

6  C.  &  P.  64;  Note  (1)  to  Uarl  of  Manchester  v.  Vale,  1  Wms.  Saond. 

to  an  order  of  Wiohtman,  J.,  for  fuller  particulars)  commenced  with  the  items,  at  the  end  of 
which  was  added  :  *'  Above  are  the  full  particulars  of  the  plaintiff's  demand,  with  dates  and 
items,  delivered  in  pursuance  of  the  order,"  &.c.  The  first  six  items  of  the  particulars  in  the 
present  action,  amounting  to  432.  6s.  9d.  (covered  by  the  plea  of  payment',  did  not  appear  in  the 
particulars  in  the  action  in  the  Exchequer.  All  the  other  iienis  of  the  particulars  in  the  present 
action  were  included  in  those  in  the  action  in  the  Exchequer,  except  that,  instead  of  an  item 
"  to  six  bottles  superior  sparkling  champagne  at  90s.,  2^  5s.,"  in  the  last  mentioned  particulars, 
there  sppeared  in  the  particulars  in  the  present  action,  at  the  same  date,  '*  half  dozen  red  Bur- 
gundy, 21.  5s."  It  was  proved  that  six  bottles  of  red  Burgundy  had  been  delivered  on  that  day, 
but  no  Champagne.  The  particulars  in  the  action  in  the  Exchequer  contained  also  items,  to 
the  amount  of  56/.  15s.,  of  a  later  date  than  any  items  of  the  psrticulars  in  the  present  action: 
BO  that  the  total  of  the  particulars  in  the  Exchequer  action  was  352/.  12s.,  and  that  of  the  par- 
ticulars in  the  present  action  339/.  3s.  3d. 

The  counsel  for  the  plaintiffs  objected  that  the  former  action  appeared  to  be  brought  for  a  balance 
only,  and  this  for  the  whole  amount :  but,  in  answer,  it  was  shown  that  the  original  particulars 
in  this  action  had  claimed  160/.  with  interest ;  and  it  was  argued  that  the  fuller  particulars  after 
delivered  must  be  taken  as  an  explanation  of  the  first  particulars.  The  counsel  for  the  plain- 
tiffs  insisted  also  on  the  discrepancy  as  to  the  charges  for  Champagne  and  Burgundy..  It  was 
agreed  that  a  verdict  should  be  taken  for  the  plaintiffs  on  the  issues  on  the  third  and  fourth 
pleas  of  ^mly  and  Hastings,  and  the  second  and  third  pleas  of  Stewart,  and  that  leave  should 
be  reserved  to  move  to  enter  the  verdict  on  these  issues  for  the  defendants;  and  that  the  Court 
should  decide  on  the  effect  of  the  evidence.    Accordingly, 

In  Michaelmas  term,  1843,  Crottder,on  behalf  of  Enily  and  Hastings,  obtained  a  rule  nisi  to 

.-«enter  the  verdict  on  these  issues  for  the  defendants.    Fhiun,  in  the  same  term,  obtained  a  rule 

Miisi  to  enter  a  verdict  for  Stewart  on  his  second  and  third  pleas.     In  Trinity  term  (June  5ih), 

1844,  Rawlinson  and  Peacock  showed  cause,  and  relied  upon  the  points  taken  for  the  plaintiffs 

at  the  trial,  and  contended,  further,  that  a  verdict  and  judgment  for  nominal  damages  could 

afford  no  answer  to  a  claim  for  400/.    They  cited  Seddon  v.  Tutop,  6  T.  R.  607;  Hitchim  v, 

Camf^hell,  2  W.  Bl.  827;  S.  C.  3  Wils.  240,  304;  Lord  Bagot  v.  William*.  3  B.  &  C.  235 ; 

Hadley  v.  Green,  2  C.  &  J.  374 ;  S.  C.  2  Tyrwh.  390;  Godson  v.  Smith.  2  B.  Moore.  157 ; 

Ravee  v.  Farmer ^  4  T.  R.  146 ;   Thorpe  v.  Cooper,  5  Bing.  116  ;  J^con  v.  Barnard,  Cro.  Car. 

35  ;  Green  v.  Marsh,  5  Dowl  P.  C.  669;   7\ick  v.  Tuck,  5  M.  &  W.  109 ;  Moore  v.  Bullim^  7 

•  A.  &  E.  595  ;  Russell  v.  Bell,  10  M.  &  W.  340;  Meafierv.  Smith.  4  B.  &  Ad.  673;  see  King. 

ham  V.  Robins,  5  M.  &  W.  94.  99 ;  Longridge  v.  Brewer,  1  Bing.  143.  307 ;  S.  C.  7  B.  Moore. 

.•»22 ;  Stafford  v.  Clerk,  2  Bing.  377 ;  Markham  v.  Middhton,  2  Sir.  1259 ;   Boyoden  v.  Homt,  7 

Bing.  716 ;  Dunn  v.  Murray,  9  B.  &  C.  780. 

Crowder  and  Butt,  and  Phinn,  contra,  were  stopped  by  the  Court. 

Per  Curiam  (I^oid  Denman.  C.  J.,  Patteso  s  Williams  and  Coleridge,  Js.).  There 
really  is  nothing  whatever  in  the  points  made  for  the  plaintiffs.  The  rule  must  be  made 
•bsolute.  Rule  ab»luie. 

Afterwards  Ravlinson  obtained  ^Jie  rule  Nisi  mentioned  in  the  text. 

(o)  November  18th.  Before  Lord  Denman,  C.  J.,  Williams,  Colebidos  and  WitfHTHAH 
Js. 
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28 ;  Hopkimon  v.  Tahourdin,  2  Chitt.  Rep.  303 ;  Com.  Dig.  Eitoppel 
(A.  1) ;  PinneVB  Casey  5  Rep.  117  a ;  ThomcLS  v.  Heatlwrriy  2  B.  &  C. 
477.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  Hilary  term  (January  Slst),  1845,  delivered 
the  judgment  of  the  Court. 

This  was  an  application  by  the  plaintiffs  for  leave  to  enter  judgment 
for  them  notwithstanding  a  verdict  for  the  defendants  on  one  of  the 
pleas  pleaded  by  them.  The  declaration  was  in  debt^  and  contained  two 
counts.  The  first  stated  the  defendants  to  be  indebted  in  200^.  for  goods 
sold ;  and  the  second  stated  the  defendants  to  be  indebted  in  200Z.  upon 
an  account  stated:  the  sum  demanded  in  the  commencement  of  the 
declaration  was  400/. ;  and  the  damages  were  laid  at  400/.  To  this  the 
defendants  pleaded:  1.  As  to  43Z.  6«.  9(/.,  parcel  of  the  moneys  in  the 
declaration  mentioned,  payment  of  that  sum  generally;  2.  As  to  the 
same  sum  of  43/.  6«,  9t/.,  a  discharge  by  delivery  and  acceptance  of  a 
check  to  *that  amount;  3.  As  to  the  residue  of  the  cause  of  rm^jaa 
action  in  the  declaration  mentioned,  a  former  recovery  of  314Z.  *■ 
by  the  plaintiffs  in  an  action  against  tlie  defendants  upon  and  for, 
amongst  other  things,  the  said  residue  of  the  cause  of  action  in  the  de- 
claration mentioned.  The  defendants  obtained  a  verdict  upon  the  issue 
upon  the  third  plea :  and  it  was  notwithstanding  the  verdict  upon  that 
issue  that  the  plaintiffs  moved  for  judgment.  Several  points  were  made 
upon  the  argument,  to  which  we  do  not  think  it  necessary  to  refer,  as 
there  was  one  upon  which  the  plaintiffs  are,  we  think,  clearly  entitled  to 
our  judgment.  The  third  plea  professes  to  be  an  answer  as  to  the  whole 
of  the  residue  of  the  cause  of  action  in  the  declaration,  whereas  it  is  but 
an  answer  to  a  part. 

The  declaration  is  for  400/.  The  defendants  plead  generally  and  spe- 
cially, in  their  first  and  second  pleas,  payment  of  43/.  6ir.  9(/.,  parcel  of 
the  400/.  demanded,  leaving  the  sum  of  356/.  13^.  Zd.  as  the  residue. 
The  defendants  do  not  deny  that  they  were  indebted  to  the  plaintiffs  in 
that  residue  or  in  any  part  of  it ;  but,  admitting  that  they  were  indebted  ' 
in  that  amount,  plead  by  way  of  avoidance  that  the  plaintiffs  recovered 
314/.  in  a  former  action  in  respect  of  that  residue ;  leaving  the  difference 
between  356/.  13«.  3d.  and  314/.  wholly  unanswered  and  unaccounted 
for.  The  cases  of  Down  v.  Hatcher^  10  A.  &  E.  121,  Few  v.  Backhouse^ 
8  A.  &  £.  789,  and  some  others,  were  cited,  but  require  no  remark  but 
that  they  are  in  accordance  with  the  view  we  take  of  the  case,  that  the 
plaintiffs  are  entitled  to  judgment,  as  the  third  plea,  though  found  for 
the  defendants,  was  no  sufficient  answer  to  that  which  it  professed  to 
answer.  Rule  absolute. 
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•767]        *|n  \^t  (Bxr[rpqupr  C[iQmbrr. 

(Error  from  the  Queen's  Bench.)  , 

STEWART,  EMLY  and  HASTINGS  v.  TODD  and  BOSANQUET. 

For  syllabus  see  p.  759,  ante. 

Judgment  for  the  plaintiffs,  non  obstante  veredicto,  was  signed  on  the 
3d  and  4th  issues  as  to  Emly  and  Hastings,  and  the  like  judgment  on 
the  2d  and  3d  issues  as  to  Stewart.  Error  was  brought  in  the  Exche- 
quer Chamber,  the  causes  specially  assigned  being  that  the  pleas  of  the 
defendants  respectively,  on  which  the  said  issues  were  taken,  were  good 
in  law,  and  that  the  plaintiffs  ought  not  to  have  recovered  against  them, 
nor  ought  judgment  to  have  been  given  for  the  plaintiffs  non  obstante 
veredicto.  Joinder.  The  writ  of  error  was  argued  in  last  Easter 
vacation. (a) 

Butt,  for  the  plaintiffs  in  error,  defendants  below.  Recovery  of  a 
smaller  sum  when  a  larger  was  in  litigation  is  a  good  answer  to  a  subse- 
quent demand  of  the  larger  sum.  The  plea  of  judgment  recovered  differs 
in  this  respect  from  a  plea  of  accord  and  satisfaction.  ''  If  there  be  a 
breach  of  contract,  or  wrong  done,  or  any  other  cause  of  action  by  one 
against  another,  and  judgment  be  recovered  in  a  court  of  record,  the 
*7r81  j^^g™^'^^  ^3  *  ^*^  ^0  ^^®  original  cause  of  action,  because  •it  is 
thereby  reduced  to  a  certainty,  and  the  object  of  the  suit  attained, 
30  far  as  it  can  be  at  that  stage ;  and  it  would  be  useless  and  vexatious 
to  subject  the  defendant  to  another  suit  for  the  purpose  of  obtaining  the 
same  result.  Hence  the  legal  maxim,  '  transit  in  rem  judicatam,* — the 
cause  of  action  is  changed  into  matter  of  record,  which  is  of  a  higher 
nature,  and  the  inferior  remedy  is  merged  in  the  higher  :*'  King  v.  Hoare^ 
13  M.  &  W.  494,  604,  judgment  of  the  Court.  The  present  case,  there- 
fore, is  not  governed  by  Fitch  v.  Sutton,  6  East,  230,  and  Down  v.  Hatch' 
er,  10  A.  &  E.  121,  where  the  defence  was  payment  and  acceptance  in 
satisfaction.  The  identity  of  the  causes  of  action  here  is  affirmed  by  the 
verdict.  It  would  follow  from  the  doctrine  laid  down  by  the  Court  of 
Queen's  Bench,  that,  if  a  plaintiff  brought  an  action  for  400/.  and 
recovered  only  399Z.,  he  might  sue  again  for  the  1/.  The  residue  of 
the  amount  claimed  here  is  covered,  in  each  instance,  by  the  plea  of  a 
former  judgment ;  for  that  residue  was  under  litigation :  if  at  that  time 
the  defendant  had  had  a  verdict  and  judgment  as  to  the  whole,  it  would 
have  been  an  answer  to  all  future  demands  as  to  any  part:  so,  a  judg- 
ment for  less  than  the  amount  then  claimed  is  an  answer  as  to  the  excess. 

(«)  May  9ih,  1846:  Before  Tindal,  C.  J.,  Maule,  Cresswell  and  Erle,  Js.,  and  Parks, 
Rolfs  and  Platt,  Bs.  May  1 1th:  Belbre  #indal,  C.  J.,  Coltman  and  Maule,  Jfl.»  aD« 
Alderson,  Rolfs  and  Platt,  Bs. 
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Peacock^  contrd..     The  pleas  are  clearly  imperfect ;  the  question  is, 
whether  they  are  good  after  verdict.    Each  of  them  must  be  taken  to  admit 
that  the  whole  amount  (except  the  43/.  6«.  9(i.  covered  by  the  preceding 
pleas)  was  once  due :  Green  v.  Marshy  5  DowL  P.  C.  6(39;  Cousins  v.  Pad- 
don,  2  Cro.  M.  &  R.  647 ;  S.  C.  5  Tyr.  535.   [Maule,  J.   But  then  the 
defendants  say  *"  we  had  a  law  suit  and  you  recovered  some-   r^^r^Q 
thing/'    TiNDAL,  C.J.   If  it  was  only  a  farthing,  has  not  the  simple  '■ 
contract  merged  in  the  res  judicata  ?]    A  judgment  recovered,  if  it  be  for 
the  whole  sum,  operates  by  way  of  merger ;  if  for  less,  then,  as  to  the  resi- 
due, by  way  of  estoppel ;  but  the  estoppel  should  be  formally  pleaded ; 
Co.  Litt.  303  b.     [Parke,  B.  The  only  question  now  is,  whether  or  not 
the  plea  is  good  after  verdict.     Maule,  J.    In  extreme  strictness,  a 
recovery  in  assumpsit  would  not  be  an  answer  in  debt,  because  damages, 
and  not  the  debt,  are  recovered.     But  it  is  an  answer ;  and  you  do  not 
seem  to  dispute  that.]     The  defendants  should  have  pleaded,  as  was 
done  in  Seddon  v.  Tutop,  6  T.  R.  607,  a  "recovery"  "for  the  damages 
the  plaintiffs  had  sustained  as  well  by  means  of  not  performing  the  same 
identical  promises"  as  for  his  costs.     The  plaintiffs  might  then  have  put 
that  precise  fact  in  issue.     It  is  consistent  with  the  present  pleadings 
that  the  plaintiffs,  on  the  former  occasion,  may  have  impleaded  the 
defendants  for  goods  sold  and  delivered  and  on  an  account  stated,  but 
have  given  e-vidence  in  8upi)ort  of  one  demand  only,  not  being  that  now 
in  question.     [Maule,  J.  If  that  was  so,  you  might  have  replied  it  to 
the  pleas  as  now  pleaded.     Parke,  B.    It  would  have  been  matter  of 
evidence  whether  the  demand  now  set  up  was  proceeded  upon  in  f;he 
former  action  or  not ;  Lord  Bagot  v.  Williams,  3  B.  &  C.  235.     In  Sed- 
don V.  Tutop,  the  plaintiff  proved  that  the  demand  then  made  was  not 
brought  forward  on  the  previous  execution  of  a  writ  of  inquiry.     That 
case  is  against  you,  so  far.     Cress  well,  J.,  mentioned  Dunn  v.  Mur- 
ray, 9  B.  &  C.  780.     Maule,  J.    You  do  not  deny  that  the  present 
defence  would  be  good  by  *way  of  estoppel  ?]     It  would,  if  so  r^^^c^ 
pleaded.     [Maulb,  J.  After  judgment,  can  you  say  that  a  mere 
difference  in  the  form  of  praying  judgment  is  essential  ?]     It  appears 
here  on  the  face  of  the  plea  that  the  plaintiff  on  the  former  occasion  did 
not  recover  the  whole  amount  which  is  admitted  to  have  been  once  due. 
[Erle,  J.  Why  may  not  the  demand  have  been  reduced  by  a  set-off? 
The  contrary  cannot  be  inferred  from  the  record.]     The  recovery  of  a 
particular  amount  for  damages  and  costs  in  an  action  of  assumpsit  ctn- 
not  be  always  conclusive  in  an  action  of  debt.    The  plea  here  avers  that 
tlie  plaintiffs  impleaded  the  defendants  in  respect  of  the  residue  of  the 
present  cause  of  action ;  but  it  does  not  state  that  the  whole  of  such 
residue  of  a  cause  of  action  had  then  accrued.    The  plaintiffs  may  have 
failed  as  to  part  because  the  debt  was  incurred  on  a  credit  which  had 
not  then  expired ;  and  then  they  would  be  entitled  to  recover  that  part 
in  a  subsequent  action.     [Maule,  J.    The  omission  you  point  at  would 
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have  been  ground  of  special  demurrer.]  In  Milles  v.  Milles,  Cro.  Car. 
241,  the  action  was  on  promise  to  pay  20Z.  by  instalments  of  10/. :  on 
default  in  paying  the  first  instalment,  the  plaintiff  sued,  and  recovered 
20L :  and  the  Court  held  that  in  assumpsit  the  plaintiff  might  recover 
this  sum  a^  damages  for  nonpayment  of  the  first  10/.,  though  no  action 
would  as  yet  lie  for  the  second.  That  recovery  would  have  been  no 
answer  to  an  action  for  the  second  10/.  [Parke,  B.  The  causes 
of  action  would  not  have  been  the  same.]  In  note  (4)  to  Veak 
V.  Warner^  1  Wms.  Saund.  325  a,  where  reference  is  made  to  Co. 
Litt.  303  b,  as   an   authority   for   the   doctrine    that   a    plea  raising 
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*matter  of  estoppel  should,  at  the  conclusion,  rely  on  the  estoppel, 


it  is  said  to  be  "  not  merely  matter  of  form  to  conclude  an  estop- 
pel with  relying  upon  it.  For  by  not  doing  so  the  party  may  often  lose 
that  advantage  of  the  estoppel  which  the  law  gives  him  ;"  and  Speake  v. 
Rtchardsy  Hob.  206,  207  (5th  ed.),  is  cited.  The  finding  of  the  jury  in 
the  former  action,  not  being  so  relied  on,  does  not  get  rid  of  the  objection 
that  the  judgment  was  recovered  for  a  sura  smaller  than  that  now  con- 
fessed. Suppose  in  an  action  of  debt  the  defendant  had  waged  his  law, 
and  had  succeeded,  and  afterwards  another  action  were  brought  for  the 
debt :  he  might  plead,  by  way  of  estoppel,  judgment  on  the  wager  of  law ; 
but,  if  he  confessed  the  debt,  and  merely  pleaded  the  judgment  on  the 
wager  of  law  by  way  of  avoidance  in  the  common  form,  he  would  fail. 
In  Vooght  v.  Winehj  2  B.  &  Aid.  662,  670,  Bayley,  J.,  said  that  a 
former  judgment  "decides  nothing  unless  by  way  of  estoppel."  [Maule, 
J.  An  ordinary  plea  in  bar  neea  not  begin  by  an  express  confession. 
Does  not  a  plea  in  estoppel  confess  more  than  an  ordinary  plea  ?]  In 
Stephen  on  Pleading,  250  (5th  ed.),  it  is  said  that  pleadings  in  estoppel 
"are  pleadings,  which,  without  confessing  or  denying  the  matter  in  fact, 
adversely  alleged,  rely  merely  on  some  matter  of  estoppel  as  a  ground 
for  excluding  the  opposite  party  from  the  allegation  of  the  fact."  They 
pray  if  the  plaintiff  shall  be  admitted  to  say  that  defendant  was  indebted, 
&c.;  as  in  Palmer  v.  Temple^  9  A.  &  E.  508.  "Every  estoppel, 
because  it  concludeth  a  man  to  allege  the  truth,  must  be  certain  to  every 
intent,  and  not  to  be  taken  by  argument  or  inference ;"     Co.  Litt. 
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352  b ;  and,  in  the  same  place,  it  is  said :  *"  where  the  verity  is 


apparent  in  the  same  record,  there  the  adverse  party  shall  not 
b^estopped  to  take  advantage  of  the  truth."  The  question  therefore  is, 
whether  a  recovery  of  a  judgment  for  Is.  may  be  made  a  satisfaction  of 
an  admitted  debt  of  400/.  by  a  general  averment  of  identity  of  the  cause 
of  action.  A  judgment  in  an  action  in  one  form,  as  trover,  might  con- 
stitute an  answer  to  an  action  in  another  form,  as  debt;  but  then  the 
special  facts  which  identify  the  two  should  appear  on  record.  In  Lacon  v. 
Barnard^  Cro.  Car.  35,(<i)  the  plaintiff  brought  trover  for  100  sheep,  and 
the  defendant  pleaded  that  plaintiff  had  sued  defendant  and  S.  for  taking 

(a)  See  Jlolmea  v.  WiUon,  10  A.  &.  E.  503. 
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and  driving  away  one  hundred  sheep,  to  which  they  had  pleaded  Not 
guilty  as  to  eleven,  and  a  justification  as  to  eighty-nine,  on  which  plain- 
tiff had  taken  issue,  had  a  verdict,  and  recovered  2d.  damages :  and  the 
plea  averred  that  the  taking  and  driving  were  all  one  with  the  conversion 
now  sued  upon,  and  that  the  judgment  was  yet  in  force :  and  the  plain- 
tiff replied  that  the  2d.  was  not  assessed  for  the  value  and  the  conversion 
of  the  sheep,  and  the  taking  and  driving  was  not  the  same  trespass, 
quoad  the  conversion:  and,  upon  demurrer  to  the  replication,  the 
plaintiff  had  judgment,  by  three  Judges  against  one.  Here  the  recovery 
pleaded  is  only  of  damages  for  a  breach  of  promise.  Suppose  the  former 
action  had  been  in  debt,  and  the  recovery  had  been  only  of  a  shilling 
damages  for  the  detention.  [Tindal,  C.  J.  Would  that  be  a  good 
judgment?]  The  debt  might  have  been  paid  after  action  brought. 
[Maule,  J.  Your  argument  would  be  as  strong  if  the  damages 
had  been  400?.]  In  Ashbrooke  v.  Snape,  Cro.  Eliz.  240,  all  the 
•Judges  agreed  that,  if  a  man  bound  by  obligation  promise  to  rtrrno 
pay  the  money,  assumpsit  lies ;  "  and  if  he  recover  all  in  da- 
mages, this  shall  be  a  bar  in  debt  upon  the  obligation.*'  Here  all  is  not 
recovered.  [Parke,  B.  Suppose  a  former  judgment  were  pleaded,  not 
by  way  of  estoppel,  and  that  it  was  found  that  nothing  was  due.]  That 
would  be  no  answer.  Down  v.  Hatcher^  10  A.  &  E.  121,  is  a  clear 
affirmance  of  the  principle  that  a  plea  which  confesses  a  claim  to  a  certain 
amount,  and  sets  up  satisfaction  only  by  payment  of  a  less  amount,  is 
bad.  In  Beckwith  v.  Notty  Cro.  Jac.  604  (4th  *ed.),  it  was  said :  "  It 
is  at  the  discretion  of  the  jury,  whether  they  will  find  the  entire  sum  in 
damages,  or  only  so  much  as  is  due.  But  when  they  give  the  entire 
damages,  as  here,  Doderidge  said,  that  it  is  with  an  averment  that  it  is 
given  for  the  entire  sum ;  and  it  shall  be  a  good  bar  in  a  new  action  on 
the  case  upon  that  promise."  Now  here  the  first  judgment  appears  not 
to  be  given  for  all  which  is  admitted  to  be  due.  [Maulb,  J.  You  admit 
that  the  judgment*  might  be  pleaded  as  an  answer  by  way  of  estoppel : 
do  you  recollect  any  instance  of  a  plea  setting  up,  by  way  of  estoppel,  a 
judgment  in  favour  of  the  plaintiff?]  There  may  be  none  such:  where 
the  judgments  are  for  the  same  sumy  the  judgment  may  always  be  pleaded 
in  bar.  But  there  is  no  precedent  of  a  plea  of  judgment  recovered  by 
the  plaintiff  for  a  smaller  sum.  An  assessment  of  damages  for  not  per- 
forming a  contract  cannot  operate  as  an  extinguishment  of  a  debt. 
[Maule,  J.  May  it  not  extinguish  the  riglit  to  complain  ?]  It  is  not 
i*o  pleaded  here.  [Maule,  J.  Suppose  a  cognovit  for  half  the  amount : 
might  not  •that  be  full  satisfaction  ?]  Not  if  the  full  amount  were  r+fr^^ 
liquidated,  as  here,  by  the  admission.  [Tixdal,  C.  J.  It  would 
^ive  a  remedy  against  the  land.]  It  might  therefore,  perhaps,  be  for- 
mally pleaded  as  accord  and  satisfaction;  but  that  is  not  done  here. 
£PLpATT,  B.  You  say  that  the  judgment  can  be  used  only  as  judgment 
against  the  plaintiff  for  all  not  recovered  ;  and  that  this  should  be  put  as 
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an  estoppel.]  That  is  the  effect  of  the  argument.  Suppose  detiiiie  wero 
brought  for  two.  cows  and  two  horses,  and  judgment  were  recovered  for 
the  two  cows :  would  that  be  pleadable  in  bar  in  an  action  of  trover  for 
the  two  horses  ?  It  could  not  be  shown  by  way  of  confession  and  avoid- 
ance, though  possibly  it  might  by  way  of  estoppel.  If,  in  the  first  action, 
there  had  been  a  plea  denying  the  plaintiff^s  property  in  the  horses, 
and  a  verdict  on  that  for  the  defendant,  such  a  verdict  might  have  been 
pleaded  as  an  estoppel,  but  not  by  way  of  confession  and  avoidance. 

Butt,  in  reply.  The  defence  is  properly  pleaded,  because  it  was 
necessary  to  aver  identity  of  causes  of  action,  which  averment  is  traversa- 
ble :  and  this  was  the  form  in  King  v.  ffoare,  13  M.  &  W.  494,  and 
Lord  Bagot  v.  Williams,  8  B.  &  C.  235.  "  If  the  whole  rights  and 
merits  of  the  case  have  been  discussed  and  determined  in  one  action,  the 
judgment  in  it  may  be  pleaded  in  bar  to  the  other  ;"  note  (1)  to  Wilbra- 
ham  V.  Snow,  2  Wms.  Saund.  47  bb,  cc.  In  Lacon  v.  Barnard,  Cro. 
Car.  35,  the  record  showed  that  the  first  recovery  was  not  in  respect  of 
the  subject  matter  of  the  second  action.  The  authorities  cited  to  show 
j„-K--i  that  an  estoppel  cannot  be  *relied  on  unless  formally  pleaded  are 
inapplicable :  the  defence  here  is  that  the  debt  is  merged  in  the 
judgment.  Our.  adv.  vult, 

Parke,  B.,  in  this  term  (November  11th),  delivered  the  judgment  of 
the  Court. 

The  question  in  this  case  arises  on  a  writ  of  error  from  a  judgment  of 
the  Court  of  Queen's  Bench  non  obstante  veredicto,  on  a  plea  in  an  action 
of  debt  on  simple  contract  for  400Z.  As  to  43/.  6*.  9i.,  there  was  a 
plea  of  payment;  as  to  the  residue,  356/.  13«.  3d.,  a  plea,  &c.  (His 
Lordship  here  read  the  3d  plea).  .  Thfere  was  a  replication  to  this  plea, 
that  the  residue  of  the  causes  of  action  in  the  declaration  mentioned 
were  not  the  causes  of  action  in  the  third  plea  mentioned,  in  respect  of 
which  the  judgment  was  recovered :  and  on  this  issue  the  jury  found  for 
the  defendants,  that  the  residue  of  th«  causes  of  action  in  the  declara- 
tion mentioned  were  the  residue  of  the  causes  of  action  in  the  said  plea 
mentioned,  and  for  and  in  respect  of  which  the  judgment  was  recovered. 
There  was  another  similar  plea,  stating  the  payment  of  the  sum  recovered, 
with  a  similar  replication,  and  a  verdict  thereon  for  the  defendants ;  and 
several  pleas,  the  issues  on  which  were  found  for  the  plaintiffs.  On  a 
motion  for  judgment  non  obstante  veredicto,  the  Court  of  Queen's  Bench 
thought  the  plea  was  not  a  good  answer  to  the  part  of  the  declaration  to 
which  it  was  pleaded,  because,  a  debt  certain  to  the  amount  of  356/.  13«. 
Sd.  being  admitted,  the  difference  between  that  sum  and  the  amount  for 
which  judgment  was  recovered,  viz.  314/.  8«.,  was  wholly  unanswered. 
*7*7fi1  ^®  *^  ^^  observed  that  the  plea  is  not  in  the  ordinary  •form 

-*  of  a  plea  of  judgment  recovered,  which  states  that  the  plaintiff 
impleaded  the  defendant  for  the  same  causes  of  action  in  the  declaration 
mentioned,  and  such  proceedings  were  thereupon  had  in  that  plea  that 
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aftorwnrds  the  plaintiff  recovered  so  much  for  the  same  causes  of  action 
in  the  declaration  mentioned  and  for  his  costs.  This  plea  to  the  residue 
states  the  impleading  for  the  residue  of  the  same  causes  of  action,  and 
that  such  proceedings  were  had  that  the  plaintiffs  recovered  in  the  said 
action  314Z.  8«.,  as  well  for  their  damages  in  the  said  action^  and  in 
respect  whereof  the  plaintiffs  had  impleaded  the  defendants,  as  for  their 
costs ;  but  the  plea  does  not  plainly  and  directly  aver  thjit  the  recovery 
was  for  the  residue  of  the  same  causes  of  action  :  and  it  would  probably 
have  been  bad,  on  special  demurrer,  for  the  want  of  such  positive  aver- 
ment. If  the  plaintiffs  had  recovered  Is.  in  the  former  action  for  part 
of  the  cause  of  action,  and  had  entered  a  nolle  prosequi  for  the  remainder, 
and  recovered  314/.  7«.  for  costs,  it  is  clear  the  recovery  would  have 
•been  no  bar  for  the  whole ;  and  yet  it  might  be  said  in  such  case  that 
the  plaintiff  had  by  judgment  of  the  Court  recovered  a  sum  of  314/.  8s. 
as  well  for  his  damages  in  the  said  action,  and  in  respect  whereof  the 
said  action  had  been  brought,  as  for  his  costs,  though  it  would  have  been 
the  correct  course  to  have  said  in  such  a  case  that  he  recovered  for  part 
of  the  damages  in  respect  whereof  the  action  had  been  brought,  the  nolle 
prosequi  having  the  effect  of  withdrawing  the  part  as  to  which  it  is 
entered  from  being  a  subject  of  dispute  in  the  suit.  But,  after  pleading 
over,  the  plea  must  be  understood  in  the  sense  which  would  make  it  a 
good  answer  to  the  declaration,  and  must  be  taken  .to  mean  that  the 
plaintiffs  had  a  *judgment  of  the  Court  in  respect  of  all  the  r»PT»T7 
damages  which  they  sued  for,  that  is,  the  same  causes  of  action 
as  constituted  the  residue  of  the  causes  of  action  ;  and  so  the  jury  have 
found  on  the  issue  on  this  plea.  Upon  this  state  of  the  record,  the 
plea  must  be  taken  to  be  the  same  as  the  ordinary  plea  of  judgment 
recovered. 

On  the  argument  before  us  it  was  contended,  on  the  part  of  the  plain- 
tiffs in  error,  that  this  judgment  was  erroneous,  as  it  proceeded  upon  a 
mistaken  analogy  between  paynvent  of  a  lesser  sum  in  satisfiiction  of  a 
greater  and  recovery  by  judgment  of  a  lesser  sum  in  an  action  for  ^ 
greater  ;  which  recovery  it  was  contended  was  binding  and  conclusive,' 
and  prevented  the  same  cause  of  action  being  litigated  again.  On  the 
part  of  the  defendants  in  error,  it  was  contended  that  the  judgment  was 
right,  for  the  plea  was  bad,  and  no  answer  to  the  whole  debt,  the  exis- 
tence of  which  at  one  time  as  a  debt  certain  it  admitted  :  that  a  judg- 
ment recovered  was  a  bar,  on  the  principle  of  merger  in  the  superior 
remedy,  only  with  respect  to  the  part  recovered,  and  that,  as  to  the 
residue  which  had  been  litigated  and  not  recovered,  it  was  an  answer  on 
the  ground  that  so  much  of  the  debt  was  not  due,  and  that  the  plaintiffs 
Tere  estopped  from  saying  that  such  residue  was  due  ;  and  that,  as  the 
plea  did  not  in  express  terms  rely  on  the  estoppel  in  this  case,  the  plea 
was  bad  in  substance. 

Supposing  this  argument  to  be  well  founded,  and  that  the  true  meaning 
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of  the  plea  is  that  as  to  part  the  plaintiffs  recovered,  and  as  to  the 
residue  it  was  found  that  no  more  was  due,  the  omission  to  plead  the 
latter  part  of  the  judgment,  which  was  in  effect  a  judgment  for  the 
*7781  ^^f®'^^*^*^  *8  'o  ^^^^  part,  by  way  *of  estoppel,  was  mere  matter 
of  form,  and  could  only  be  taken  advantage  of  on  special  demur- 
rer. The  plea  was  a  perfectly  good  answer  in  substance  as  to  that  part, 
as  a  plea  amounting  to  the  general  issue  would  have  been,  though  it 
was  pleaded  by  way  of  confession  and  avoidance.  It  is  not,  however, 
to  be  understood  tliat  we  consider  this  to  be  the  true  construction  of  the 
plea  of  judgment  recovered,  where  the  amount  is  less  than  that  claimed 
in  the  subsequent  action.  If  it  be  so,  the  answer  is  good  in  substance ; 
but,  if  the  true  meaning  is,  as  there  is  good  ground  to  contend  that  it  is, 
that  the  plaintiffs  having  once  sued  in  indebitatus  assumpsit  for  the  very 
same  debt  now  claimed  in  an  action  of  debt,  and  having  had  the  amount 
assessed  by  the  jury  and  adjudicated  on  by  the  Court,  have  had  all  the 
benefit  which  could  be  given  by  a  judgment,  and  cannot  again  sue  for 
the  same  debt,  then  unquestionably  the  plea  is  good  in  substance.  It 
is,  however,  unnecessary  to  decide  the  point,  on  which  ground  the  plea 
is  good,  in  the  present  action. 

It  was  then  argued  by  Mr.  Peacock  that  the  plea  was  bad,  because  it 
did  not  appear  that  the  former  recovery  may  not  have  been  for  less  by 
reason  of  part  of  the  debt  not  being  due  at  that  time,  but  that  it  is  now 
due.  The  answer  is,  that  the  jury  have  found  the  former  recovery  to 
have  been  for  the  same  causes  of  action,  and  consequently  that  the 
question  in  this  suit  is  the  same  as  in  that :  viz.  whether,  at  the  date  of 
the  former  writ,  the  defendants  were  or  were  not  indebted  to  the 
plaintiffs. 

This  objection,  therefore,  cannot  prevail ;  and  we  are  all  of  opinion  that 
the  plea  is  good  in  substance :  and  therefore  the  judgment  non  obstante 
♦77Q1  ^®^®^^^^^  erroneous.  *And  consequently  the  judgment  for  the 
■"    plaintiff  must  be  reversed. (a)      ^  Judgment  reversed. 

(a)  Parke,  B.  added  that  this  judgment  of  the  Court  was  prepared  in  the  time  of  the  late 
Chief  Justice. 


MARY    MARSHALL    v.   GEORGE    POWELL    and   SEPTIMUS 

POWELL.    JVov.  21. 

In  assumpsit  on  a  promissory  note  made  by  defendant  and  payable  to  plaintiff,  defendant, 
as  to  all  but  31.  5a.,  pleaded  that,  to  wii,  on  30th  March,  C.  being  then  tenant  to  M.  of  a 
farm,  and  having  arranged  to  transfer  it  to  defendants,  and  being,  jointly  with  plaintiff,  enti- 
tled to  the  forming  stock  and  growing  crops,  it  was  agreed,  by  plaintiflTand  C.  of  one  part, 
and  defendant  of  the  other,  that,  in  consideration,  &c.,  C.  and  plaintiff  had  sold,  and  thereby 
ratified,  to  defendants  the  possession  of  the  farm,  possession  to  be  given  on  execution  of 
the  agreement :  and,  for  the  considerations  aforesaid,  and  o(  such  sum  as  should  be  (band 
by  valuers,  after  named,  to  be  the  value  of  the  way-going  crop  of  corn  having  been  secured 
to  be  paid  by  defendants  to  C.  and  plaintiff  on  1st  September  next,  after  deducting  the  rent 
which  would  become  due  to  M.  in  April,  C.  and  plaintifi*  thereby  sold  to  defendants  the 
way*going  crop  and  tenant-right :  and  the  parties  nominated  valuers,  T.  and  K. :  and  it  was 


9  Adolphus  &  Ellis.   N.  S.  779 

ft^eed  that  the  April  rent  should  be  deducted  from  the  valuntion,  and  the  remainder  secured 
to  be  paid  to  C.  and  plaintiff  on  Isl  Sepceinber  next.  Averment  that,  to  wit,  on  1st  April, 
the  parties  further  agreed  that  the  valuation  should  be  made  immediately,  and  the  amount 
M  cured  by  a  promissory  note,  but  the  valuation  should  be  revised  by  the  valuers,  to  trit. 
ifH  \ft  Anguft  then  nest,  and,  if  any  alteration  should  be  made,  the  parties  should  pay  and 
receive  the  amount  so  to  be  ascertained.  Averment,  that  the  valuers,  to  wit,  on  1st  April, 
valued  at  94/.  10s.,  and  the  promissory  note  was  given,  payable  1st  September,  for  the  diffe- 
rrnt»?  between  that  sum  and  the  rent,  and  there  was  no  other  consideration  for  it.  That 
afterwards,  to  icit,  2ii  Au^uft,  the  valuers  revised  the  valuation  and  reduced  it  to  56/.  15«., 
whereby  the  ditierence  betweep  the  rent  and  the  valuation  was  reduced  to  3/.  5«.,  and  the 
consideration  for  the  note  failed  as  to  the  residue.     Replication :   De  injuria. 

On  the  trial,  it  appeared  that  the  words  of  ihe  agreement  of  1st  April  were :  "  that  such 
valuation  shall  be  revised  and  examined  by  the  said  valuers  above  named  on  the  1st  day  of 
Augus*  next."  The  crops  were  in  fact  viewed  on  2d  August  only:  the  value  was  finally 
fixed  on  r2th  August:  but  it  was  proved  ihat  the  value  had  not  altered  between  Ist  and 
2d  August. 

Held,  tha*  the  revision  was  not  made  in  pursuance  of  the  agreement,  and  that  the  plaintiff 
was  entitled  to  a  verdict  on  the  issue. 

To  prove  that  plaintiff  had  assented  to  the  revision  on  2d  August,  defendant  offered  in  evidence 
an  unstamped  memorandum,  signed  by  plaintiff  on  20th  August,  when  defendant's  attorney, 
with  wiiom  the  note  had  been  deposited,  gave  it  up  to  plaintiff.  'J'he  memorandum  staled 
the  amount  of  the  first  valuation,  the  balance  after  deducting  the  rent,  and  that  this  wac 
secured  by  the  note ;  and  added :  "  this  note  is  to  be  subject  to  the  revised  valuation  of 
Messrs  T.  and  K.,  and  will  be  more  or  less  than  41/.  0».  Hd.,  accordingly  as  they  value  the 
corn.     N.  B.  The  note  was  given  up  to  me  by  W.  this  20ih  August.*' 

Held  that  this  did  not  require  a  stamp,  and  ought  to  have  been  received  as  evidence. 

Assumpsit.  The  first  count  was  on  a  promissory  note,  made  by  de- 
fendants on  2d  April,  1844,  payable  to  plaintiff,  her  executors,  &c.,  on 
1st  September,  *1844,  for  41/.  Os.  Sd.,  with  interest:  breach,  r#iTOA 
non-payment.  ^ 

Plea:  to  first  count,  except  as  to  81  5«.,  parcel  of  the  sum  mentioned 
in  the  promissory  note :  that  heretofore,  and  before  the  making  of  the 
note,  to  wit,  on  30th  March,  1844,  by  a  certain  agreement  in  writing, 
hearing  date  a  certain  day,  to  wit,  the  day  and  year  aforesaid,  and  made 
between  one  Charles  Copley  and  plaintiff  of  the  one  part,  and  the  de- 
fendants of  the  other  part,  after  reciting  that  C.  C.  was  the  tenant  of  a 
farm  at  Colton  in  the  county  of  York,  the  property  of  one  William  John 
Sawrey  Morritt,  which  C.  C.  was  desirous  of  giving  up  and  relinquishing, 
and  that  C.  C.  had  accordingly  entered  into  an  arrangement  with  de-. 
fendants  for  the  transfer  of  the  farm  to  them  then  immediately,  on  the 
terms  and  conditions  thereinafter  mentioned ;  and  that  C.  C.  and  plaintiff 
were  jointly,  or  C.  C.  alone  was,  entitled  to  the  farming  stock,  &c., 
growing  crops,  tenant-right,  ploughings,  harrowings  and  tillage  upon  the 
farm ;  and  that  they  had  agreed  with  defendants  for  the  sale  thereof  to 
them  at  the  sum  of  50/.  paid  down,  and  such  valuation  as  was  thereinafter 
mentioned :  it  was  witnessed  that,  in  consideration  of  the  premises,  and 
of  50Z.  to  C.  C.  and  plaintiff,  or  one  of  them,  paid  by  defendants  upon 
the  signing  of  the  said  agreement,  the  receipt  whereof,  &c.  (acknowledg- 
raent),  C.  C.  and  plaintiff  had  sold  and  transferred,  and  did  thereby 
ratify  and  confirm  unto  defendants  the  peaceable  and  quiet  possession 
of  the  farm  and  premises,  and  also  all  and  singular  the  fixtures,  tenant- 
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right,  matters  and  things  mentioned  in  a  certain  schedale  there- 
under written,  possession  of  the  farm  and  premises  being  to  be  given 
*7R11  *^^^  taken  upon  the  execution  of  the  said  agreement:  and,  for 
the  considerations  aforesaid,  and  also  in  consideration  of  such  sum 
of  money  as  should  be  found  by  the  valuers  thereinafter  named  to  be  the- 
value  of  the  way-going  crop  of  corn  upon  the  farm  having  been  secured 
to  be  paid  to  C.  C.  and  the  plaintiif  by  defendants  on  1st  September 
then  next  ensuing,  after  deducting  thereout  the  sum  of  53/.  10s.  which 
would  become  due  on  the  6th  April  then  next,  &c.,  to  the  said  W.  J.  S. 
Morritt,  for  the  farm,  and  all  rates,  taxes  and  assessments  in  respect  of 
the  farm  up  to  the  said  6th  April,  they  the  said  C.  C.  and  plaintiff  had 
agreed  to  sell  and  transfer  unto  defendants,  and  did  thereby  sell 
and  transfer  unto  them,  all  the  way-going  crop  of  corn,  wheat  oi 
other  grain,  and  all  other  the  tenant-right  and  interest  in  the  farm, 
of  them  the  said  C.  C.  and  plaintiff,  and  each  or  either  of  them; 
and  C.  C.  and  plaintiff  did  thereby  agree  to  warrant  and  defend  all  the 
thereby  bargained  premises,  &c. ;  and  defendants  did  thereby  accept  of 
the  possession  of  the  farm  and  all  the  thereby  bargained  premises,  and 
did  agree  to  pay  for  the  same  at  the  times  and  in  manner  therein  before 
mentioned :  And  that,  for  the  purpose  of  making  a  valuation  of  the  said 
way-going  crop  and  tenant-right,  C.  C.  and  plaintiff  did  nominate  ann 
appoint  on  their  behalf  one  Christopher  Todd,  and  defendants  did  nomi- 
nate and  appoint  one  Thomas  Kilby,  such  two  valuers  to  have  power  tc 
name  an  umpire,  &c. ;  and  the  valuation  of  the  said  valuers  or  umpire  it 
was  thereby  agreed  by  all  parties  should  be  binding  and  conclusive :  And 
it  was  further  agreed  that  the  sum  of  53/.  10«.,  so  due  on  6th  April  next 
♦7821  ^'^^^^g  ^^  *Morritt  for  rent,  should  be  deducted  out  of  the  said 
''  valuation  and  paid  by  defendants  on  the  execution  of  the  agr^ 
ment,  or  on  demand,  and  the  remainder  thereof  secured  to  the  satisfac- 
tion of  C.  C.  and  plaintiff,  and  paid  to  them  on  1st  September  then  next, 
&c.     As  by  the  said  agreement,  &c. 

That,  after  the  making  of  the  said  agreement,  and  before  the  making 
of  the  promissory  note,  and  before  the  commencement  of  this  suit,  to  wit, 
on  1st  April,  1844,  it  was  further  agreed  by  and  between  the  said  parties 
to  the  said  agreement,  by  a  certain  memorandum  in  writing  then  addetl 
to  the  said  agreement,  in  manner  following,  viz.,  that  the  said  valuation 
of  the  crop  of  corn  in  the  said  agreement  mentioned  and  agreed  to  be 
made  by  the  said  valuers  should  be  made  and  perfected  immediately,  and 
the  amount  thereof  secured  by  a  joint  promissory  note ;  but  that  sue)? 
valuation  should  be  revised  and  examined  by  the  said  valuers  thereinbo 
fore  named  afterwards^  to  wit,  on  the  1st  August  then  next  ensuing : 
and,  if  any  alteration  should  be  made  therein,  the  said  parties  mutually 
undertook  and  agreed  to  abide  by  and  fulfil  the  same  in  all  /espect'- 
whatsoever,  and  to  pay  and  receive  the  amount  thereof  so  to  be  ascer- 
tained :     As  by  the  said  last  mentioned  memorandum,  fcc. 
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That,  immediately  upon  and  after  the  making  of  the  said  agreement 
and  of  the  said  memorandum  thereto  added,  and  before  the  making  of 
the  promissory  note,  to  wit,  on  1st  April,  1844,  T.  Kilby  and  C.  Todd, 
so  being  such  valuers  appointed,  &c.,  made  their  valuation*  of  the  said 
way-going  crop  and  tenant-right,  under  and  in  pursuance  of  the  said  agree- 
ment, and  thereby  then  valued  such  crop  and  tenant-right  at  a  certain 
large  *sum  of  money,  to  wit,  94/.  10s.  8d,  That,  in  pursuance  rm^oo 
of  the  said  agreement  and  of  the  said  memorandum  thereto  added, 
and  immediately  after  the  making  of  the  said  valuation,  to  wit,  on  2d 
April,  1844,  defendants  made  and  delivered  to  plaintiff  the  promissory 
note  in  the  first  count  mentioned,  for  the  purpose  of  securing  payment 
of  the  sum  of  41Z.  O^.  8(2.,  on  1st  September  then  next,  pursuant  to  the 
terms  of  the  said  agreement  and  memorandum,  the  said  sum  of  41/.  08. 
8d.  with  the  said  sum  of  53/.  10«.  Od.,  so  to  be  paid  to  Morritt  as  afore- 
said, amounting  together  to  the  said  amount  of  the  said  valuation,  to 
wit,  the  sum  of  94/.  10«.  8d,  That  there  was  not  any  consideration  or 
value  for  the  making  or  payment  of  the  promissory  note,  save  and 
except  as  aforesaid.  That,  after  the  making  of  the  promissory  note,  but 
before  the  same  became  due  and  payable,  and  before  the  commencement 
of  this  suit,  to  wit  J  on  2(/  August^  1844,  Kilby  and  Todd,  so  being  such 
valuers  as  aforesaid,  in  further  pursuance  of  the  said  agreement,  and  of 
the  said  memorandum  so  added  thereto  as  aforesaid,  and  under  and  by 
virtue  of  the  authority  thereby  given,  revised  and  examined  the  said 
valuation  of  the  said  way-going  crop  and  tenant  right,  and  then  made  a 
certain  alteration  in  the  same,  and  thereby  valued  the  said  way-going 
crop  and  tenant-right  at  a  certain  other  sum  of  money,  differing  from 
and  less  than  the  amount  of  the  said  first  valuation,  to  wit,  the  sum 
of  56/.  15«.,  of  which  plaintiff  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  had  notice :  whereby,  and  by  reason  of  such  alteration  of  the 
said  first  valuation  as  aforesaid,  the  sum  of  money  which  the  defendants 
became  liable  to  pay  on  account  of  the  said  way-going  crop  and  tenant- 
right,  over  and  *above  the  said  sum  of  53/.  10^.,  so  to  be  paid  to  r»iTQ4 
the  said  W.  J.  S.  Morritt  as  aforesaid,  became  and  was  reduced 
in  amount  from  the  said  sum  of  41/.  0«.  8(/.,  to  a  much  less  sum,  viz.  3/. 
58.,  and  no  more,  the  same  being  the  said  sum  of  3/.  5^.,  in  the  intro- 
ductory part  of  this  plea  mentioned.  And,  by  reason  of  the  said  pre- 
mises, the  consideration  for  the  payment  of  the  said  note,  except  so  far 
as  the  same  relates  to  the  said  difference  between  the  said  sum  of  53/. 
lOf,,  and  the  said  amount  of  the  said  revised  valuation,  to  wit,  to  the 
Baid  sum  of  3/.  5^.,  parcel  of  the  amount  of  the  said  note,  has  wholly 
failed.     Verification. 

Replication :  De  injuria.     Issue  thereon. 

There  were  other  issues,  not  material  to  the  point  here  decided. 

On  the  trial,  before  Rolfe,  B.,  at  the  Yorkshire  summer  assizes,  1845, 
the  defendants  proved  the  execution  of  the  agreements  of  30th  March 
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1844  and  Ist  April  1844,  as  described  in  the  plea.  Both  were  dtdy 
stamped.  The  latter  was  written  at  the  foot  of  the  former,  and  was  as 
follows. 

"  Memorandum.  The  above  named  parties  hereby  agreed  that  the 
valuation  of  the  crop  of  corn  within  mentioned,  and  agreed  to  be  made 
by  the  said  valuers,  shall  be  made  and  perfected  immediately,  and  the 
amount  thereof  secured  by  a  joint  promissory  note :  but  that  such  valua- 
tion shall  be  revised  and  examined  by  the  said  valuers  above  named  on 
the  first  day  of  August  next ;  and,  if  any  alteration  be  made  therein,  the 
said  parties  mutually  undertake  and  agree  to  abide  by  and  fulfil  the  same 
in  all  respects  whatsoever,  and  to  pay  and  receive  the  apsount  thereof  so 
to  be  ascertained  on  the  said  first  day  of  August  next.  As  witness  the 
♦78*^1  ^^^^  ^f  *^^^  ^^'^  parties,  the  1st  day  of  April,  1844.'*  Signed 
^  by  the  plaintiff,  Charles  Copley  and  the  two  defendants. 

The  plaintiff  was  the  mother-in-law  of  Charles  Copley,  the  outgoing 
tenant.  The  valuation  was  made  on  Ist  April,  by  Kilby  and  Todd, 
after  the  making  of  the  agreement  of  that  day.  It  amounted  to  94/. 
10«.  8i.  The  rent  accruing  on  6th  April,  53/.  10«.,  was  deducted ;  and 
the  promissory  note  mentioned  in  the  first  count  was  given  by  defendants 
for  the  balance  of  41/.  0«.  8(i.,  payable  on  1st  September,  1844.  This 
note  was  deposited  in  the  hands  of  a  person  named  Weddall,  who  was 
the  attorney  for  the  defendants ;  and  Copley  gave  up  the  farm  to  the 
defendants.  On  31st  July,  1844,  Kilby  and  Todd  met :  but,  as  it  was 
then  raining  very  heavily,  they  agreed  that  they  could  not  fitly  go  over 
the  crop.  On  1st  August,  they  were  both  engaged  at  Wetherby  market. 
On  2d  August,  they  went  together  over  the  crop,  agreed  upon  the 
quantity,  but  differed  as  to  the  price.  On  12th  August  they  (not  having 
visited  the  crop  again)  finally  agreed  to  a  valuation,  amounting  to  56/L 
15«.,  which  they  put  in  writing  and  both  signed,  dating  it  2d  August, 
1844.  The  defendants  contended  that  they  were  entitled  to  reduce  the 
claim  of  the  plaintiff  on  the  promissory  note  by  the  sum  of  37/.  15«.  8rf., 
the  difierence  between  94/.  10«.  8rf.  and  56/.  15«.,  which  would  reduce 
the  claim  from  41/.  0«.  8d.  to  3/.  5«.  For  the  plaintiff  it  was  contended 
that  the  second  valuation  was  inoperative,  having  been  made  after  1st 
August,  the  day  named  in  the  agreement  of  Ist  April.  The  defendants 
gave  evidence  that  no  alteration  had  taken  place  in  the  value  of  the  crops 
between  1st  and  2d  August.  They  further  proved  that,  on  20th  August, 
♦7861  *^®  plaintiff"  called  on  the  attorney  of  the  *defendantfi,  Weddall, 
with  whom  the  note  had  been  deposited,  and  that  he  then  gave 
it  up  to  her,  on  her  signing  a  memorandum.  The  memorandum  was  then 
offered  in  evidence.     It  had  no  stamp,  and  was  as  follows. 

"  Copy  of  valuation,  made  by  Thomas  Kilby  and  Christopher  Todd, 
of  wheat  now  growing  upon  the  farm  of  Charles  Copley  of  Coltoa^  total 
value  94/.  10«.  8d.  April  1st,  1844. 
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£  «.  d. 

Yftluation  as  above        -        -        -        -  94  10    8 

Rent  due  to  Mr.  Morritt        -        -        -  53  10   0 


Balance  due  to  Mrs.  Marshall         -        -  41    0    8 


and  secured  by  the  joint  and  several  promissory  note  of  Messrs.  George 
Powell  and  Septimus  Powell.  This  note  is  to  be  subject  to  the  revised 
valuation  of  Messrs.  Todd  and  Kilby,  and  will  be  more  or  less  than  41/. 
0«.  Sd.  accordingly  as  they  value  the  com. 

"  N.  B.  The  note  was  given  up  to  me  by  Mr.  Weddall  this  20th 
August,  1844." 

The  counsel  for  the  defendants  objected  that  this  memorandum  could 
not  be  received  for  want  of  a  stamp :  and  the  learned  Judge,  after  argu- 
ment, rejected  it,  and  directed  a  verdict  for  the  plaintiff  on  the  above 
issue,  giving  leave  to  move  to  enter  a  verdict  for  the  defendants. 

In  Michaelmas  term  1844,  Watson  obtained  a  rule  nisi  to  enter  the 
verdict  accordingly,  or  for  a  new  trial  on  account  of  the  rejection  of 
evidence. 

Baines  and  Bliss  now  showed  cause.  First :  the  consideration  for  the 
note  has  not  failed.  The  original  •agreement  could  be  superseded  r»»To»T 
only  by  the  alteration  which  might  have  taken  place  if  the  second 
agreement  had  been  carried  into  effect :  but  this  has  not  been  done.  The 
second  agreement  was  only  for  a  revision  on  the  1st  August :  there  has 
been  no  such  revision.  The  note  is  absolute :  and  a  condition  which  is 
relied  upon  as  operating  in  discharge  must  be  performed  strictly.  An 
award,  made  after  the  day  named,  is  not  available.  The  parties  themselves, 
in  cases  of  this  kind,  give  the  time  which  they  consider  reasonable :  if  this 
be  once  deviated  from,  no  limit  can  be  assigned.  In  Maryon  v.  Carter^  4 
Gar.  &  P.  295,  the  defendant  consented  to  pay  80/.  provided  certain  houses 
should  be  completed,  paved  in  front,  &c.,  by  2l8t  April,  1829 ;  the  foot 
pavement  was  not  all  laid  down  till  25th  April :  and  it  was  held  that,  the 
condition  not  being  fully  performed,  th'e  80Z.  could  not  be  recovered. 
The  condition  being  here  imposed  by  contract,  inevitable  accident  does 
not  dispense  with  the  performance ;  note  (2)  to  Walton  v.  Waterhou^sej  2 
Wms.  Saund.  422  a.  The  plea  shows  the  repugnancy ;  for  the  materiality 
of  the  date  appears  on  the  record,  and  therefore  the  videlicet  does  not 
protect  the  allegation  of  performance. 

Secondly :  the  memorandum  of  20th  August  was  not  admissible  in 
evidence  upon  the  issue  on  this  plea.  [  Watson,  That  objection  was 
not  made  at  the  trial.]  At  any  rate  it  was  not  admissible  without  an  agree- 
ment stamp.  The  plaintiff  sought  to  use  it  as  evidence  that  the  defend- 
ants had  assented  to  the  value  being  taken  as  fixed  by  the  valuation  of 
2d  Au^  This  effect  it  can  have  only  as  being,  or  as  proving,   r^yoo 

a  fresh  *agreement.(a)  On  the  trial.  Mullet  v.  Sicchison,  7  B.  &  C, 

(41)  See  Stead  v.  Dawber,  10  A.  &,  E.  57 ;  Mar$haU  v.  Lynn,  6  M.  dc  W.  109. 
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639,  was  cited  for  the  plaintiff.  But  there  the  Court  held  that  the  memo- 
randum only  bound  the  party  to  do  what  he  was  bound  to  do  without  any 
express  agreement,  namely  to  redeliver  bills  which  had  been  handed  to  him 
to  be  discounted,  in  the  event  of  their  not  being  discounted.  And  even 
that  decision  has  been  questioned ;  Doe  dem.  Frankis  v.  FrankiSj  11  A.  k 
E.  792,  794,  795.  Vaughtori  v.  Brine,  1  M.  &  G.  359,(a)  and  especially 
the  language  of  Erskine,  J.,  there,  may  be  referred  to  on  the  other  side: 
but  in  Beeehing  v.  Westbrook,  8  M.  &  W.  411,  Alderson,  B.,  considered 
the  test  as  to  the  necessity  of  a  stamp  to  be,  whether  the  letters  were 
written  after  the  making  of  the  agreement  or  while  it  was  being  made ; 
here  the  agreement  on  which  the  plaintiff  must  rely  is  contained  entirely 
in  the  memorandum  of  20th  August :  and  it  thus  falls  directly  within  the 
principle  of  Knight  v.  Barber,  16  M.  &  W.  66. 

WaUon  and  Hugh  Hill,  contr^.  First :  the  condition  of  the  second 
agreement  was  substantially  performed,  because  the  value,  as  it  existed 
on  1st  August,  was,  as  the  evidence  showed,  the  value  which  was  ascer- 
tained as  it  existed  on  2d  August,  since  it  was  proved  that  the  value 
was  not  changed  in  the  interval.  The  value  on  1st  August  must  have 
been  all  that  the  parties  meant  to  fix  by  assigning  the  day.  The  agree- 
ment must  be  interpreted  by  the  condition  and  conduct  of  the  parties; 
Chapman  v.  Bluck,  4  New  Ca.  187.  [Erle,  J.  Only  by  what  is  contem- 
*78Q1  poraneous  with  the  agreement.  Baines  referred  to  *J)oe  dem. 
■^  Phillip  V.  Benjamin,  9  A.  &  E.  644.]  Bowerbank  v.  Monteiro,  4 
Taunt.  844,  and  White  v.  Nicholson,  4  M.  &  G.  95,  are  instances  in 
which  the  express  terms  of  an  agreement  have  been  controlled  by  collate- 
ral circumstances.  ''  The  m)rds  of  a  condition  shall  be  liberally  expounded 
to  serve  the  intent  of  the  parties;"  Com.  Dig.  Condition  (E):  and  again, 
at  (G.  14),  "  it  is  sufficient,  if  the  substance  of  the  condition  be  performed:" 
and,  at  (L  1),  "  if  the  condition  be  performed  in  substance,  it  is  sufficient." 
The  parties  here  were  the  outgoing  and  incoming  tenants :  their  object 
must  have  been  to  ascertain  the  value,  at  a  given  date,  of  the  way-going 
crop  ;  the  exact  day  of  the  valuation  must  have  been  entirely  immaterial. 

Secondly :  the  plaintiff  has  at  any  rate,  by  the  memorandum  of  20th 
Augjist,  admitted  that  she  has  assented  (as  she  might  do)  to  the  valuar 
tion  being  taken  on  the  2d.  It  is  in  the  character  of  an  admission  only 
that  the  memorandum  was  offered  in  evidence:,  the  case  is  therefore 
within  the  principle  of  Mullett  v.  Huchiaon,  7  B.  &  C.  639,  and  Langdon 
v.  Wihon,  7  B.  &  C.  640,  note  b.  [Erle,  J.  In  Tomkins  v.  Ashby,  6 
B.  &  C.  541,(J)  referred  to  in  those  cases,  there  was  only  an  admission 
that  money  had  been  left  in  the  hands  of  the  party  signing  the  memo- 
randum.] In  Doe  dem.  Frankis  v.  Frankis,  11  A.  k  E.  792,  Lord  DiK- 
MAN,  G.  J.,  expressed  his  assent  to  the  decision  in  Mullett  v*  Huehimm, 
because  the  memorandum  ^^  was  never  meant  to  be  evidence  of  the  co&- 

(a)  See  Vollant  v.  Fletcher,  1  Exch.  20. 
{h)  See  Clarkt  ▼.  Chaplin,  I  Ezch.  36. 
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tract,  though  it  contained  what  had  formerly  passed  between  the  parties.*' 
That  is  the  present  case. '  Blackwell  v.  M  *Naughtan^  1  Q.  B.  127,  is 
also  *aflSrmative  of  Mullett  v.  ffuchisoUy  7  B.  &  C.  639.  In  Wat-  r*»TQA 
kins  V.  Hewlett^  1  Br.  &  B.  1,  a  paper  written  by  defendant,  *■ 
acknowledging  the  receipt  from  plaintiff  of  a  promissory  note,  and 
stating  that  the  note,  when  paid,  would  discharge  plaintiff  from  the 
expenses  of  a  bastard  likely  to  be  chargeable,  but  which  was  as  yet 
unborn,  was  held  not  to  require  an  agreement  stamp.  In  Rex  v.  St 
Martin* Sj  Leicester^  2  A.  &  E.  210,  215,  Patteson,  J.,  said  that  it  was 
intended,  by  stat.  65  G.  3,  c.  184,  sched.  part  1,  tit.  Agreement,  to  impose 
a  stamp  on  such  writings  only  '^  as  have  per  ae  the  binding  effect  of  an 
agreement/'  That  cannot  be  said  of  this  memorandum.  Vaughton  v. 
Brine,  1  M.  &  G.  359,  shows  that,  where  the  memorandum  is  not  to 
operate  as  a  contract  inter  partes,  it  requires  no  agreement  stamp ;  and 
that  principle  was  recognised  in  Lucas  v.  Beach,  1  M.  &  G.  417,  420. 

Lord  Dbnman,  C.  J.  The  first  point  is  very  clear,  although  one  may 
see  that  there  is  good  sense  in  the  construction  contended  for  on  the 
part  of  the  defendants,  and  wish  to  give  it  effect ;  but  we  cannot  do  so 
upon  the  words  of  the  agreement  of  1st  April.  The  amount  payable 
on  the  promissory  note  is  to  be  diminished  by  any  reduction  to  be  made 
on  the  revision  of  the  valuation.  But  the  way  in  which  the  parties 
agree  that  this  revision  should  be  made  is  essential :  it  is  to  be  made  on 
a  day  named,  the  1st  of  August.  It  might  have  been  wiser  to  agree 
simply  that  the  revision  should  ascertain  the  value  as  it  existed  on  that 
day.  But,  as  the  parties  have  agreed,  instead  of  this,  to  mention  the 
time  at  which  the  valuation  was  to  take  *place,  we  cannot  go  rfrYui 
out  of  the  agreement :  the  memorandum  designates  the  day  for  . 
making  the  valuation,  and  contains  no  other  provision  as  to  time.  We 
cannot  transpose  its  language.  If  we  could  dispense  with  this  condition, 
what  limit  could  be  assigned  to  the  variation  of  the  terms  of  the  agree- 
ment in  point  of  time  ?  We  should  have  to  look  for  evidence  of  other 
facts,  insteieid  of  confining  our  attention  to  the  language  used  by  the 
parties.  As  to  the  admissibility  of  the  latest  document,  I  think  it 
required  no  stamp.  It  is  merely  a  recapitulation  of  the  former  agree- 
ment; and  its  object  seems  to  have  been  to  show  that  the  promissory 
note  was  given  up  on  the  day  named :  and  for  this  purpose  I  cannot  but 
think  it  was  receivable  without  a  stamp.  The  former  agreement,  which 
was  rehearsed,  was  pr<9perly  stamped,  and  is  binding.  I  cannot  think 
that  a  memorandum  which  merely  recites  a  former  agreement,  requires 
a  stamp.     On  that  point,  therefore,  there  must  be  a  new  trial. 

Coleridge,  J.  I  am  of  the  same  opinion  on  both  points.  The  agree- 
ment speaks  of  taking  the  valuation  on  a  specific  day.  I  cannot  say  that 
this  precludes  us  from  construing  it  by  the  aid  of  all  the  contemporaneous 
circumstances:  but  the  burthen  of  proof  is  thrown  upon  those  who 
leauire  ua  to  depart  from  the  terms  of  the  agreement.     Here,  on  the 
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first  agreement,  we  see  that  the  party  who  is  to  receive  the  value 
desires  to  obtain  a  security  for  what  he  is  ultimately  to  have.  For  one 
purpose,  therefore,  a  valuation  is  to  take  place  immediately;  and  a 
security  for  the  amount  which  results  is  to  be  given  by  a  promissory 
note.  But,  inasmuch  as  risks  may  occur  which  it  is  impossible  to  anti- 
♦7921  ^^P**^'  **^®  parties  say,  let  us  fix  on  some  time  at  which  it 
may  be  easier  to  ascertain  the  exact  value,  and  have  the  valuation 
then  revised.  The  time,  then,  is  of  the  essence  of  the  contract.  They 
choose  to  agree  for  the  Ist  of  August.  I  allow  that  they  might  have 
waid,  for  instance,  the  first  week  of  August ;  but  they  have  chosen  to 
limit  the  time  to  a  single  'day ;  and  that  becomes  of  the  essence  of 
the  contract  for  a  revision.  If  the  value  might  be  ascertained  a  little 
before  or  a  little  after  the  day  named,  why  not  a  great  while  before 
or  a  great  while  after  ?  They  must  be  bound  by  the  terms  into  which 
they  have  chosen  to  enter.  As  to  the  second  point,  I  agree  with  my 
Lord  that  no  stamp  was  requisite.  The  memorandum  comes  after  the 
time  when  the  agreeiiient  was  made ;  and,  in  pursuance  of  the  agree- 
ment, the  promissory  note  has  been  handed  to  a  third  person ;  and  the 
memorandum  might  be  evidence  between  the  parties  of  what  had  taken 
place.  It  is  said  that  this  makes  a  stamp  requisite,  because  the  memo- 
randum becomes  evidence  of  an  agreement.  I  cannot  assent  to  this.  I 
concur  in  what  is  said  by  Mr.  Baron  Parke  and  Mr.  Justice  Erskine, 
in  the  cases  referred  to :  but  it  is  enough  to  say  now  that  a  memoran- 
dum, to  be  evidence  of  an  agreement  in  this  sense,  must  be  a  minute 
or  a  memorandum  which  is  obligatory.  Now  what  the  parties  here 
adopt  is  not  so :  it  only  furnishes  materials  for  the  consideration  of  a 
jury.  Suppose  that  an  action  were  brought  on  a  written  agreement, 
which  was  put  in,  properly  stamped,  and  a  question  arose  upon  the  fact 
of  its  execution :  a  letter  to  a  third  party,  containing  a  statement  of  the 
contract,  would  be  very  material  evidence,  but  would  surely  not  require 
a  stamp.  The  rule  for  a  new  trial  must  therefore  be  absolute. 
^  *WlGHTMAN,  J.     On  the  first  point,  I  agree,  very  reluctantly, 

J  with  my  Lord  and  my  brother  Coleridge.  But  I  think  we  are 
bound  by  the  precise  terms  which  the  parties  have  chosen.  They  have 
made  essential,  not  merely  the  value  existing  at  a  particular  time,  but 
the  time  of  taking  the  valuation.  By  that  they  must  be  bound.  The 
rule,  therefore,  for  entering  a  verdict  for  the  defendants  must  be  dis- 
charged. On  the  second  point  I  confess  I  have  felt  very  great  difficulty: 
and  it  is  still  not  without  doubt  that  I  have  come  to  the  conclusion  that 
the  instrument  is  not  a  minute  or  memorandum  of  an  agreement  in  itself, 
but  rather  an  admission  of  a  separate  agreement. 

Erle,  J.  I  am  of  the  same  opinion.  On  construing  and  applying 
the  words  of  the  agreement  of  the  1st  of  April,  I  can  come  to  no  opinion 
other  than  that  the  parties  meant  the  valuation  to  be  taken  on  the  day 
named.    As  to  the  question  respecting  the  stamp,  I  think  the  instrument 
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was  merely  a  memorandum  of  the  receipt  and  redelivery  of  the  note  in 
pursuance  of  a  former  agreement  which  is  referred  to  in  the  instrument. 
It  seems  to  me  that  such  a  memorandum  requires  no  stamp. 

Rule  absolute  for  a  new  trial. 


•The  QUEEN  v.  HARRISON  and  Others.     Nov.  23.      [•794 

This  Court  refused  a  mandamus  commanding  overseers  to  permit  a  rate-payer  to  inspect  their 
appointment  by  ihe  justices,  he  deposing  that  he  believed  one  of  the  overseers  was  not  a 
substantial  householder  or  a  fit  person  to  he  overseer  ;  that,  as  he,  the  applicant,  was  advised, 
the  appointment  was  bad  in  law  ;  and  that  he  was  desirous  of  bringing  it  before  the  Court, 
but  could  not  do  so  without  inspecting  the  appointment,  which  he  had  endeavoured  without 
success  to  obtain. 

Pashley,  in  last  Easter  term,  obtained  a  rule  in  the  Bail  Court 
(before  Coleridge,  J.),  calling  on  Joseph  Harrison,  Edward  Birkett, 
John  Fawcett  and  Adam  Grundy,  overseers  of  the  poor  of  the  township 
of  Kirkby  Lonsdale,  in  Westmoreland,  to  show  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  permit  John  Tennant  to  have  the 
sight  and  inspection  of  the  appointment  of  them  as  overseers  of  the  poor 
of  the  said  township,  made  by  the  justices  of  the  said  county  on  or  about 
2d  April  then  last,  and  to  take  a  copy  thereof,  or  extracts  therefrom. 

The  rule  was  obtained  on  the  aflSdavit  of  John  Tennant  and  James 
Coulston.  Tennant  deposed  that  he  was  a  rated  inhabitant  of  the  town- 
ship. That,  since  2d  April,  1846,  Harrison,  Fawcett,  Birkett  and 
Grundy  had  acted,  and  still  continued  to  act,  as  overseers,  and  that,  as 
deponent  had  been  informed  and  believed,  they  had  been  appointed 
at  a  meeting  of  certain  justices  of  the  peace  at  Kirkby  Lonsdale.  That 
the  justices  present  at  the  meeting  were,  as  deponent  had  been  informed 
and  believed,  E.  Tatham,  W.  Moore  and  W.  A.  F.  Saunders,  Esquires: 
bat  deponent  did  not  know,  and,  although  he  had  made  diligent  inquiries, 
could  not  ascertain,  by  what  justices  in  particular  the  appointment  was 
made  or  signed.  That  deponent  firmly  and  conscientiously  believed  that 
Grundy  was  not  a  substantial  householder  of  the  township,  and  not  a  fit 
person  to  be  overseer.  That,  at  the  instance  of  several  respectable  rate- 
payers of  the  •township,  with  a  view  to  have  the  appointment  of  the  r+^nc 
four  "  brought  before  this  honourable  Court  to  have  the  sufficiency 
and  legality  of  the  same  appointment  ascertained,"  deponent,  about  16th 
April  last,  applied  to  the  clerk  of  the  justices  who  were  present  at  the 
meeting,  and  asked  which  of  the  justices  had  signed  the  appointment, 
and  requested  further  information  respecting  its  form:  but  the  clerk 
Baid  he  did  not  knqp  which  justices  had  signed,  and  could  give  no  further 
information.  That  deponent  applied,  on  the  same  day,  to  Messrs.  Tat- 
ham, Moore  and  Saunders,  then  sitting  in  petty  sessions,  to  inform  him 
which  had  signed,  stating  to  them  that  he  wanted  this  and  further  infor- 
mation respecting  the  appointment  for  the  purpose  of  instituting  proceed- 
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ings  with  a  view  to  question  its  sufficiency  and  legality.     That  Mr.  Ta^ 
ham,  who  then,  and  also,  as  deponent  was  informed  and  believed,  irhen 
the  appointment  was  made,  acted  as  chairman,  after  consulting  with  the 
other  two  justices,  informed  deponent  that  he  did  not  remember  who 
signed,  but  that,  as  the  appointment  was  in  the  possession  of  the  overseen, 
deponent  had  better  apply  to  them  for  an  inspection.     That  deponeDt 
thereupon  applied  to  Grundy,  who  promised  to  produce  it,  but,  on  the 
following  day,  admitted  that  he  had  it  in  his  possession,  but  refused  to 
let  deponent  inspect  it.     That,  on  application  to  the  other  three  over- 
seers, each  denied  having  the  possession.     That  deponent,  on  17th  April, 
caused  a  written  notice  to  be  served  on  each  of  the  four  to  produce  the 
appointment  on  18th  April  (the  circumstances  of  which  service  were 
deposed  to  by  Coulston) ;  but  it  was  not  produced.     Tennant  further 
deposed   ''that   he   has    been    advised,    and   believes,    that    the    said 
♦7961  **PPoi^*™®'^*  of  overseers,  particularly  so  far  as  it  relates  to  the 
said  A.  Grundy,  is  wholly  bad  in  law,  and  that  it  is  necessary,  in 
order  to  have  its  validity  or  invalidity  ascertained,  that  the  said  J.  Har- 
rison, E.  Birkett,  J.  Fawcett  and  A.  Grundy,  or  some  or  one  of  them, 
should  be  compelled  to  produce  to  this  deponent  the  said  appointment; 
for  this  deponent  saith  that  the  knowledge  as  to  what  justices  signed  the 
said  appointment,  and  of  the  terms  and  form  thereof,  is,  according  to  the 
belief  of  this  deponent,  confined  to  the  said  three  justices  of  the  peace, 
their  clerk,"  and  the  four  overseers,  all  of  whom  continued  to  refuse  to 
produce  the  appointment.     That  deponent  ''  desires  to  have  an  inspection 
of  the  said  appointment,  only  for  the  purpose  of  having  the  legality  and 
sufficiency  of  the  said  appointment  tried,  and  for  no  other  purpose 
whatsoever." 

Affidavits  in  answer  were  made  by  the  four  overseers,  from  which  it 
appeared  that,  on  the  recommendation  of  the  previous  overseers,  they 
had  been  appointed  by  Messrs.  Moore  and  Tatham ;  that  Tennant  had 
been  dismissed  from  the  office  of  assistant  overseer  for  disobedience  to  the 
then  overseers,  upon  a  complaint  made  to  the  Poor  Law  Commissioners : 
and  certain  alleged  vexatious  conduct  on  his  part  since  that  time  was 
deposed  to.  One  of  the  principal  rate-payers  of  the  parish  deposed  that 
he  was  satisfied  with  the  present  appointment. 

Godson  and  Rarmhay  now  showed  cause.  No  ground  appears  for  this 
application.  Rex  v.  The  Justices  of  Leicester^  4  B.  &  C.  891,  where 
,^Q^-|   this  Court  appears  to  have  held  *that  rate-payers  have  a  right 

*^  "^  to  inspect  and  take  copies  of  county  rates,  has  been  expressly 
overruled  as  to  this  point. (a)  It  is  suggested  by  the  affidavits  that  the 
applicant  requires  an  inspection  for  the  purpose  of  bffnging  the  appoint- 
ment before  this  Court.  But  he  may  appeal  to  the  Quarter  Sessions, 
and  has  only  to  give  notice  of  the  appeal  to  all  the  overseers.  If  the 
appointment  be  bad  on  the  face  of  it,  he  may  take  advantage  of  the 

(a)  See  Bez  v.  The  JuttietM  of  StafordMhire,  6  A.  &.  £.  84,  101. 
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defect  on  the  hearing  at  sessions.  But  this  Conrt,  supposing  it  to  have 
the  power,  will  not,  in  its  discretion,  encourage  applications  made  merely 
for  the  purpose  of  discovering  a  defect.  The  o*bjection,  that  one  of  the 
persons  appointed  is  not  a  substantial  householder,  may  be  raised  without 
the  af)pointment  being  inspected. 

Paahley^  contrel.  The  applicant  has,  upon  common  law  principles,  a 
right  to  inspect  thcf  appointment.  In  Rex  v.  Arnold^  4  A.  &  E.  667, 
this  Court  expressed  a  strong  opinion  that  a  town  clerk  was  bound  to 
allow  a  burgess  to  compare  his  own  burgess  list  with  the  voting  papers 
kept  by  the  town  clerk,  and  that  the  burgess  ought  to  be  permitted,  oi? 
such  comparison,  to  mark  his  own  list,  according  to  what  he  should  find. 
It  is  argued  that  the  proper  remedy  is  appeal :  but,  in  4  Burns's  Justice, 
33  (29th  ed.),  it  is  said :  '^  The  appointment  may  be  removed  into 
Q.  B.  by  certiorari  at  any  time  before  the  expiration  of  the  year  for 
which  it  was  made.''  "  Upon  which  the  Court  will  go  into  the  considera- 
tion, not  only  of  defects  apparent  on  the  appointment  itself,  but  of 
extrinsic  objections  appearing  by  *afl5davit,  such  as  that  the  jus-  r«»TQo 
tices  had  no  jurisdiction,"  &c.  Here  it  is  not  denied  that  the 
objection  as  to  Grundy  exists :  and  the  applicant  is  therefore  entitled  to 
inspect  the  parish  document  on  which  he  must  support  his  objection.  It 
is  not  to  be  assumed  that,  so  far  as  regards  the  general  principle,  Rex  v. 
The  Justices  of  Leicester^  4  B.  &  C.  891,  is  overruled.  And  Rex  v. 
Ghreat  Farringdon^  9  B.  &  C.  541,  aflSrms  the  right  of  a  rated  parishioner 
to  inspect  parish  accounts  in  the  hands  of  guardians.     In  Fox  v.  JoneSy 

7  B.  &  G.  732,  this  Court  compelled  the  Marshal  to  produce  documents 
for  the  inspection  of  a  party  who  required  them  as  materials  for  an  action 
against  the  Marshal  himself.  On  the  other  side,  an  appeal  is  made  to 
the  discretion  of  the  Court.  But  the  only  case  in  which  the  Court  will 
deny  a  party  his  right  to  a  certiorari  for  questioning  proceedings  in 
which  he  is  interested  is  where  he  has  in  some  way  concurred  in  such 
proceedings,  as  in  Regina  v.  The  Committee  men  for  the  South  Holland 
Drainage^  8  A.  &  E.  429.  Analogous  applications  are  always  granted 
in  copyhold  cases ;  Rex  v.  Shelley ^  3  T.  R.  141 ;  Ex  parte  Hutt^  7 
Dowl.  P.  C.  690;  Ex  parte  Barnes,  2  Dowl.  P.  C.  N.  S.  20,  in  which 
cases  the  rule  was  made  absolute  in  the  first  instance :  and  it  is  not 
necessary  that  there  should  be  a  suit  depending ;  Rex  v.  Lucas,  10  East,  * 
235 ;  Rex  v.  Tower,  4  M.  &  S.  162.  It  is  suggested  that  this  is  a 
speculative  motion :  but  the  reverse  appears ;  for,  without  an  inspection, 
unfounded  objections  might  be  raised.  Accordingly,  this  Court  requires, 
on  application  for  a  certiorari,  that  the  document  *should  be  rin^(\i\ 
shown  on  affidavit,  or  a  copy  of  it,  or  some  excuse  for  its  non 
production.    In  Regina  v.  The  Mancfiester  and  Leeds  Railway  Company,  ^ 

8  A.  &  E.  413,  this  not  being  done,  the  Court  refused  the  certiorari,  and 
would  not  permit  the  omission  to  be  supplied  on  a  second  application. 

Lord  Denman,  C.  J.     This  is  a  very  unreasonable  application ;  and 


799  Sayer  v.  Dufaue.   M.  T.  1846. 

no  authority  for  it  can  be  shown.  The  rule  most  be  discharged  with 
costs. 

Coleridge,  J.  I  regret  that  I  granted  this  rule.  I  admit  that  I  had 
the  aflSdavits  before  me ;  but  they  show  no  ground  for  the  application. 
The  only  ground  for  a  certiorari  would  be,  improper  conduct  in  making 
or  procuring  the  appointment.  It  is  admitted  that  an  appeal  lies  on  all 
the  objections  which  are  here  raised.  This,  therefbre,  is  only  a  fishing 
application,  made  in  the  hope  of  finding  oat  some  defect,  the  existence 
of  which  is  not  suggested. 

WiGHTMAN,  J.,  concurred.  Rule  discharged,  with  costs.(a) 

(a)  Erlb,  J.,  wu  absent. 


•800]  •SATER  t».  DUFAUR.    Nov.  25. 

A  defendant  cannot,  without  special  application  to  a  Judge,  have  a  rule  for  a  special  jury  hefSan 
issue  joined,  although,  being  under  terms  to.take  short  notice  of  trial,  he  would  not,  if  he 
waited  till  joinder,  be  in  time  to  move  for  the  special  jury  a  sufficient  number  of  days  before 
trial. 

The  defendant's  attorney,  on  17th  November  instant,  obtained  a  rule 
for  a  special  jury,  on  affidavit  that  defendant  had  pleaded,  and  that  no 
notice  of  trial  had  been  given.  In  this  term,  November  2l8t,  Lush 
obtained  a  rule  nisi  to  set  aside  the  rule  first  mentioned,  with  costs,  oti 
affidavit  that  on  16th  November  instant  defendant  had  pleaded  several 
pleas,  and  that  no  replication  had  been  delivered  nor  issue  joined. 

In  answer  it  was  deposed  that,  by  an  order  of  Patteson,  J.,  dated 
12th  November  instant,  defendant  was  under  t^rms  to  take  short  notice 
of  trial,  if  necessary,  for  the  sittings  in  London  during  term,  on  obtain- 
ing time  to  plead  till  the  Monday  following  (November  17th) ;  that  plain- 
tiff could  therefore  have  given  notice  of  trial  on  the  20th  of  November,(a) 
which  defendant  must  have  accepted ;  and  that,  if  defendant  had  waited 
till  notice  of  trial  had  been  given  or  replication  delivered  (which  replica- 
tion might  have  been  delivered  with  notice  of  trial),  defendant  would 
have  been  too  late  to  move  for  a  special  jury  (except  on  application  to  a 
judge  for  the  purpose,  and  payment  of  costs),  under  the  rule  of  Court 
.  Hil.  1  Vict.  7  A.  &  E.  973,  and  that  the  rule  for  a  special  jury  was 
only  obtained  at  the  latest  period  the  same  could  be  so  obtained  under  the 
rule  of  Court. 

T.  Jones  now  showed  cause.  It  is  suggested  that  a  rule  for  a  special 
♦8011  J'^^y  cannot  be  obtained  before  issue  •joined :  but  no  principle 
can  be  pointed  out  on  which  this  is  objectionable.  In  Mondel  ▼. 
Steele,  8  M.  4;  W.  300,  it  was  held  that  under  stat.  1  W.  4,  c.  22,  i.  4, 
witnesses  could  not  be  examined  on  interrogatories  before  issue  joined  ; 
but  that  was  because  the  witnesses  must  have  been  sworn  to  give  evi« 
dence  on  the  issue  before  an  issue  existed :  that  objection  does  not  apply 

(o)  The  only  London  sittings  in  Michaelmas  term  1846  were  on  24th  November. 
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here.  [Erlb,  J.  The  words  of  the  section  are  only  "  in  every  action 
depending  in  such  Court ;''  the  words  in  stat.  6  G.  4,  c.  50,  s.  30,  are  ''  in 
any  case  whatsoever,"  "  depending  in  any  of  the  said  Courts."  Can  you 
interpret  the  two  differently  ?]  By  R.  G.  Hil.  1  Vict.  7  A.  &  E.  973,  the 
rule  for  a  special  jury,  for  a  defendant,  or  for  a  plaintiff  in  replevin,  can 
be  granted  only  on  affidavit  either  that  no  notice  of  trial  has  been  given, 
or,  if  it  has  been  given,  then  on  affidavit  stating  what  the  day  is ;  and 
then  the  application  must  be  made  more  than  six  days  before  such  day  : 
but,  on  summons,  a  judge  may  order  the  rule  to  be  drawn  up  at  any  time. 
Here  the  defendant  is  under  terms  to  take  short  notice  of  trial  for  the 
sittings  in  London,  which  notice  might  have  been  given  on  20th  Novem- 
ber for  trial  on  24th :  it  was  therefore  impossible  for  him  to  comply  with 
the  rule  suggested.  [Coleridqe,  J.  The  practice  for  which  you  con- 
tend would  take  away  the  check  which  is  obtained  by  requiring  the  party 
to  go  before  a  judge.  You  have  chosen  to  put  yourself  under  the  terms 
of  which  you  complain.] 

I/u9hy  contr^,  was  stopped  by  the  Court. 

Per  Curiam,{a)  Rule  absolute,  with  costs, 

(a)  Lord  DsVMAif,  C.  J.,  CoLSRiDaB,  Wiohtman  and  Erle,  Jb. 


♦PEARCE  V.  CHAPLIN.     Nov.  25.  [*802 

On  motion  at  Chambers  to  aet  aside  judfj^ment  and  execution  for  irregularity,  on  the  alleged 
ground  that  the  judgment  had  been  signed  pending  a  summons  for  time  to  plead,  which  sum- 
mons the  plaintiff's  attorney  denied  having  received,  the  Judge  made  an  order  settin|;  aside 
the  judgment  and  execution  without  costs,  but  not  embodying  any  decision  as  to  the  irregu- 
larity: and  he  added  a  direction  that  the  defendant  should  bring  no  action.  The  defendant 
protested  against  this  addition,  but  served  the  order  upon  the  sheriff,  who  thereupon  gave  up 
the  goods. 

Held  that  defendant,  having  thus  far  availed  himself  of  the  order,  could  not  apply  to  the  Court 
to  rescind  that  part  which  forbade  bringing  an  action. 

A  SUMMONS  was  obtained,  calling  upon  the  plaintiff  to  show  cause  why 
the  judgment  signed  and  execution  sued  out,  in  this  cause,  "  should  not 
be  set  aside  for  irregularity  with  costs."'  On  the  hearing,  before  Pol- 
lock, C.  B.,  it  appeared  that  the  defendant  had,  as  he  alleged,  served 
the  plaintiff's  attorneys  with  a  summons  for  time  to  plead,  by  putting  a 
copy  through  a  slit  in  the  door  of  their  office,  at  half  past  six  in  the 
evening  of  July  24  th.  The  plaintiff's  attorneys  denied  having  received 
such  summons ;  and  they  signed  judgment,  and  issued  a  fi.  fa.  into  the 
country.  A  second  summons  for  time  was  taken  out  and  duly  served ; 
I>nt  they,  having  already  taken  steps  for  suing  out  execution,  did  not 
7ittend.  The  Lord  Chief  Baron,  on  the  statements  before  him,  directed 
tliat  the  judgment  and  execution  should  be  set  aside.  The  further  pro- 
ceedings were  detailed  by  the  clerk  of  the  defendant's  attorney  (on  affi- 
davit in  support  of  the  aftermentioned  application)  as  follows.  "  Upon 
the  order  being  made,"  ^^  this  deponent  mentioned  to  hfs  Lordship  that 
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he  did  not  ask  for  costs  of  the  application ;  whereupon  the  plaintiff's 
agent"  ^'begged  of  his  Lordship  to  direct  that  no  action  should  be 
brought :  and  this  deponent  then  urged  upon  his  Lordship  not  to  Impose 
any  terms:  and  his  Lordship  then  asked  this  deponent  if  it  was  the 
intention  of  the  defendant  to  bring  an  action ;  to  which  this  deponent 
*H0^1  ^^P^^^^  ^^^^  ^^^  plaintiff  had  had  an  ^execution  in  his  house  for 
three  dajs,  and  his  shop  shut  up,  and  that  he  (the  defendant) 
would  most  probably  commence  proceedings  at  law  for  the  injury  done 
him :  and  this  deponent  farther  said  that  he  hoped  his  Lordship  would  not 
bar  him  from  his  legal  rights  if  he  (the  defendant)  thought  proper  to 
bring  an  action :  and  the  said  plaintiff's  attorney  then  again  begged  of 
his  Lordship  to  restrain  the  defendant  from  proceeding :  and  his  Lordship 
then  said,  'I  think  no  action  should  be  brought,  it  being  a  mistake,'  and 
added  to  his  indorsement  on  the  said  summons  the  following  words, 
namely,  'no  action  to  be  brought,'  without  the  consent  of  deponent,  and 
although  this  deponent  strongly  protested  against  it."  The  deponent 
added  that  it  was  at  that  time  the  intention  of  the  defendant  to  bring 
an  action  of  trespass,  and  that  he  had  instructed  the  deponent  to  issue 
a  writ,  which  he  would  have  done  if  the  defendant  had  not  been  barred 
by  the  Lord  Chief  Baron's  order.  The  form  of  the  order  was :  "  Upon 
hearing  the  attorneys  or  agents  on  both  sides,  and  upon  reading  the 
respective  affidavits  of,"  &c.,  '^  I  do  order  that  the  judgment  signed 
herein,  and  the  execution  issued  thereon,  be  set  aside  without  costs :  no 
action  to  be  brought.  Dated,"  &c.  The  sheriff,  who  had  taken  defend- 
ant'^ goods,  relinquished  them  on  being  served  with  the  Judge's  order. 

A  rule  was  obtained  this  term,  calling  on  the  plaintiff  to  show  cause 
why  so  much  of  the  order  as  directed  that  no  action  should  be  brought 
should  not  be  rescinded. 

JSugh  Hill  now  showed  cause.  The  defendant,  having  obtained  and 
*R041  AC^^^  ^P^^  ^^^  order,  has  made  ^himself  party  to  it,  and  cannot 
-"  now  move  to  rescind  it ;  Criraud  v.  Austen^  1  Dowl.  N.  S.  708. 
The  case  is  not  that  of  a  person  compelled  to  take  part  in  a  proceeding 
for  the  protection  of  his  own  interests,  as  in  Pkiltips  v.  Broadleyy  Anti, 
p.  744. 

The  Court  then  called  upon 

Peteradarffy  contrst.  In  Giraud  v.  Austen  the  order  was  (me  which 
the  Judge  had  authority  to  make.  The  Judge  here  had  no  power,  with- 
out the  defendant's  consent,  to  debar  him  from  bringing  an  action. 
[Erle,  J.  If  there  was  irregularity  on  the  part  of  the  plaintiff,  had  not 
you  waived  it,  according  to  a  large  class  of  cases  7  HUL  The  Judge's 
order  does  not  profess  to  set  aside  the  proceedings  for  irregularity,  but 
only  on  terms.]  Where  the  Court  is  obliged  to  set  aside  a  judgment 
the  order  is  granted  ex  debito  justitise,  and  judges  have  no  power  t^ 
annex  the  ter^i  that  an  action  shall  not  be  brought.  This  was  decided 
in  Cash  v.  WelU^  1  B.  &  Ad.  375,  where  the  judgment  had  been  signed 
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against  good  faith ;  and  in  Abbott  v.  Greenwood^  7  Dowl.  P.  C.  534,  and 
Adlam  v.  Noble^  9  Dowl.  P.  C.  322,  where  it  was  merely  irregular. 
Service  of  the  order  upon  the  sheriff  was  no  waivor :  the  defendant  unavoid- 
ably acted  on  the  order  to  the  extent  to  which  he  accepted  it,  but  did 
not  thereby  waive  his  expressed  dissent  from  the  residue.  [Wightman, 
J.  Was  the  Judge  obliged  to  decide  the  question  of  irregularity  ?  He 
might  say,  ''  it  is  so  doubtful  that  I  will  not  make  the  order  unless  the 
defendant  agrees  to  bring  no  action."] 

•Lord  Denman,  C.  J.  I  think  we  must  assume  on  the  state-  r^onc 
ments  that  there  was  an  irregularity.  But  the  Judge  set  aside  ^ 
the  proceedings  without  costs,  and  without  deciding  whether  an  irregu- 
larity had  been  committed  or  not.  Then  we  find  an  order  made  that  no 
action  shall  be  brought,  the  defendant's  attorney  protesting  against  that 
restriction.  But,  notwithstanding  his  protest,  he  takes,  and  avails  him- 
self of,  the  order.  We  are  then  bound  on  principle  to  hold  that  he  took 
it  in  its  whole  extent.  There  is  no  case  which  shows  that  when  a  party 
has  acted  upon  such  an  order,  and  had  the  full  benefit  of  it,  he  shall  not 
be  bound  by  all  its  terms. 

Coleridge,  Wightman  and  Erle,  Jb.,  concurred. 

Rule  discharged,  without  costs. 


END  OF  MICHAELMAS  TERM. 


806  Regina  v.  Arnaud.  M.  V.  1846. 


•806:  *JEltf^aplraa0  ^QrQtion.(a) 

The  QUEEN  v.  ARNAUD  and  POWELL.     Dec.  3. 

Under  stat.  8  &.  Vict.  9,  c.  89,  a  corporation  within  the  United  Kingdom,  some  members  of 
which  are  foreigners  and  persons  residing  abroad,  may  register  ships  which  are  the  property 
of  such  corporation. 

Mandamus,  directed  to  Elias  Arnaud,  collector,  and  Thomas  Powell, 
comptroller,  of  the  customs,  in  and  for  the  port  of  Liverpool.  The 
inducement  suggested  that  the  Queen,  on  17th  February,  3  Vict.,  by 
Her  letters  patent  under  Her  Great  Seal,  did  make,  ordain,  constitute, 
declare  and  appoint  that  George  Brown,  &c.  (naming  eight  others),  or 
such  of  them  as  should  become  subscribers  of  not  less  than  1000/.  each 
towards  the  capital  or  joint  stock  in  the  said  letters  patent  mentioned,  in 
the  manner  thereinafter  provided,  together  with  such  and  so  many  other 
persons  or  person,  body  or  bodies  politic  or  corporate,  as  should  become 
subscribers  of  or  towards  the  capital  or  joint  stock  thereinafter  mentioned 
in  manner  thereinafter  provided,  and  such  other  person  or  persons,  body 
or  bodies  politic  or  corporate,  as  should,  from  time  to  time,  in  the  manner 
thereinafter  provided,  become  a  proprietor  or  proprietors  of  any  part 
of  such  capital  or  joint  stock,  not  being  a  fractional  part  of  50/.  of  such 
stock,  should  be  one  body  politic  and  corporate,  in  deed  and  in  name,  for 
the  period  of  twenty-one  years  thereinafter  mentioned,  by  the  name  of 
The   Pacific   Steam   Navigation  Company,  and   by  that   name   should 


•! 


807] 


*and  might  sue  and  be  sued,  &c.,  and  should  have,  for  the  said 


period  of  twenty-one  years,  continual  succession,  with  a  common 
seal,  which  might  be  by  them  changed  or  varied  at  their  pleasure.  That 
the  Queen  did  thereby  declare  that  the  said  Corporation  should  be 
established  for  the  purpose  of  providing  vessels,  to  be  impelled  by  steam 
or  any  other  motive  power,  together  with  all  engines,  &c.,  necessary  for 
the  same,  and  of  employing  the  same,  and  sailing  vessels,  if  need  should 
be,  upon  such  stations  as  might  appear  to  be  expedient,  within  the 
limits  in  the  said  letters  patent  mentioned ;  and  which  were,  therein  and 
thereby,  declared  to  be  along  the  shores  of  North  and  South  America  in 
the  Pacific  Ocean,  and  likewise  from  or  between  those  shores  and  the 
coasts  of  China  and  New  Holland,  both  or  either  of  them,  inclusive  of 
all  intermediate  islands;  and  also  from  or  between  the  ports  of  New 
Grenada,  Central  America,  and  Mexico,  in  the  Atlantic  Ocean,  all  or 
either  of  them,  and  those  of  the  West  Indies  in  the  event  of  there  being 
a  default  or  cessation  of,  or  intermission  in,  regular  monthly  British 
Government  mail  conveyances  between  those  ports  or  any  of  them.  And 
that  the  capital  or  joint  stock  of  the  said  Corporation  should  consist  of 

(a)  The  Court  sat  in  Banc  on  the  30th  of  November  and  fire  following  days,  and  on  the  I7tk 
of  December. 
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250,000/.  sterling,  to  be  subscribed  in  five  hundred  shares  of  50Z.  each; 
and  that  books  should  be  opened  for  taking  subscriptions  to  the  said 
capital  or  joint  stock ;  and  that  all  and  every  person  and  persons,  body 
and  bodies  politic  or  corporate, 'by  and  from  any  subscription,  should  be 
made  and  accepted,  and  any  payment  on  account  thereof  made,  pursuant 
to  the  provisions  therein  mentioned  for  that  purpose,  for  or  towards  the 
raising  of  the  said  capital  of  250,000/.  sterling,  as  aforesaid :  and  his, 
her  or  their  successors,  executors,  •administrators  and  assigns,  r^ono 
respectively  (no  such  subscription  being  for  less  than  50/.  sterling 
and  being  either  the  sum  of  50/.  or  some  multiple  of  50/.),  should  have 
and  be  entitled  to  a  share  of  and  in  the  said  capital  or  joint  stock  of  the 
said  Corporation  in  proportion  to  the  money  which  he,  she  or  they  should 
have  so  subscribed  towards  making  up  the  same ;  and  should  have  and 
be  entitled  to  a  proportionable  share  of  the  profits  and  advantages 
attending  the  capital  stock  of  the  said  Corporation,  and  should  be 
admitted  to  be  a  proprietor  or  proprietors  of  and  in  the  same.  Power 
was  then  given  to  the  several  proprietors  of  the  said  Corporation,  their 
executors,  &c.,  to  sell  and  transfer  their  shares  or  any  part  thereof,  not 
being  less  than  50/.,  &c.  (as  above) ;  and  it  was  directed  that  every  such 
transfer  should  be  in  such  form,  and  to  such  efiect,  as  should  be  devised 
by  the  court  of  directors  for  the  time  being  of  the  said  Corporation ;  and 
that  every  such  transfer  should  be  under  the  hand  or  hands,  or  hand 
and  seal,  or  hands  and  seals,  or  the  common  seal,  of  the  proprietor  or 
proprietors  so  transferring  such  stock,  or  of  some  person  or  persons  law- 
fully authorised,  &c.  (here  followed  further  provisions  as  to  making  and 
registering  the  transfers) ;  and  that  such  transfer  should  convey  the  whole 
estate  and  interest  therein  of  the  proprietor  or  proprietors,  so  transfer- 
ring, 4c.,  to  the  person  or  persons,  body  politic  or  corporate,  so  taking  or 
accepting  the  same ;  which  person,  &c.,  should  thereby  forthwith  become 
in  all  respects  proprietor  or  proprietors  of  the  said  Corporation  in  respect 
of  such  stock,  in  place  of  such  proprietor  or  proprietors  so  transferring 
the  same ;  and  that  every  such  transfer  should  be  subject  to  the  appro- 
bation of  the  directors  for  the  time  being  •of  the  said  Corpora-  j-^jj^^ 
tion,  to  be  certified  as  in  the  letters  patent  was  directed.  That  '- 
the  Queen,  by  the  said  letters  patent,  granted  to  the  Company  and  their 
successors,  and  did  thereby  further  will  and  direct,  that  it  should  be 
lawful  for  the  said  Corporation,  for  the  period  of  twenty-one  years, 
commencing,  &c.,  from  time  to  time,  out  of  the  funds,  &c.,  of  the  Corpo- 
ration, to  build,  purchase  or  hire  such  vessels,  steam  engines,  &c.,  as 
might  appear  to  them  necessary  for  the  purposes  of  the  said  Corporation, 
and  that  they  might  build,  &c.,  hire  and  provide  such  sailing  vessels  as 
might  be  necessary  for  carrying  on  the  business  of  the  said  Corporation  : 
provided,  &c.  (restriction  as  to  the  purposes  for  which  the  vessels  should 
be  employed  except  within  the  limits  aforesaid) :  and  that  it  should  be 
lawful  for  the  said  Corporation,  notwithstanding  the  statutes  of  mort- 
VOL.  IX. — 69 
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main,  kc.y  to  purchase,  and  hold  to  them  and  their  successors,  sncb 
wharfs,  docks,  &c.,  and  such  ships,  &c.,  as  should  from  time  to  time  be 
actually  and  bon&  fide  necessary  and  proper  for  the  purpose  of  managing, 
conducting  and  carrying  on  their  aifairs,'  concerns  and  business.  Other 
formal  parts  of  the  letters  patent  were  then  set  out ;  and  it  was  declared 
that  they  should  be  recognised  as  valid  by  all  courts,  &c.,  and  should  be 
taken,  construed  and  adjudged  in  the  most  favourable  and  beneficial 
sense,  and  for  the  best  advantage  of  the  said  Corporation,  in  the  Courts 
of  the  United  Kingdom  and  elsewhere. 

The  writ  then  suggested  that,  after  the  granting  of  the  letters  patent, 
the  said  George  Brown,  &c.,  did  respectively  become  subscribers,  of  iH)t 
less  than  1000/.,  each,  towards  the  capital  or  joint  stock  of  the  said 
•8101  Corporation ;  and  that  divers  other  persons  also  became  *sub- 
scribers  of  or  towards  the  said  capital  or  joint  stock,  in  manner 
in  the  said  letters  patent  provided ;  and  that  divers  persons,  from  time 
to  time,  in  the  manner  therein  provided,  became  proprietors  of  part  of 
such  capital  or  joint  stock,  not  being  a  fractional  part  of  50/.,  of  such 
stock :  And  that  afterwards,  and  whilst  the  said  Company  therein  men- 
tioned was  a  corporate  body  in  the  said  United  Kingdom  of  Great 
Britain  and  Ireland,  under  and  by  virtue  of  the  said  letters  patent,  the 
said  Corporation  did,  under  and  in  pursuance  of  thfe  provisions  therein 
contained,  purchasfe,  &c.,  out  of  the  funds  and  property  of  the  said 
Corporation,  a  certain  steam  ship  or  vessel,  which  was  wholly  of  the 
build  of  the  said  United  Kingdom,  called,  &c.,  the  Ecuador,  and  which 
appeared  to  them,  and  was,  necessary  for  the  purposes  of  the  Corpora- 
tion, and  was  so  purchased  for  the  purpose  of  being  employed  by  the  said 
Corporation  for  the  said  purposes  within  the  limits  in  the  letters  patent 
mentioned,  and  not  otherwise.  The  writ  then  stated  that,  before  any 
such  employment  of  the  said  steam  ship,  the  said  Corporation  were 
desirous  that  the  same  should  be  duly  registered  ;  and  averments  then 
followed  showing  that  the  ship,  at  the  time  of  the  application  after  men- 
tioned, belonged  to  the  port  of  Liverpool,  and  to  the  said  Corporation; 
and  that,  before  such  application,  the  conditions  required  by  the  Regis- 
ter Act,  8  &  9  Vict.  c.  89,  had  been  fulfilled.  And  that  William 
Taggart,  of,  Ac,  then  being  secretary  of  the  said  Corporation,  on,  tc, 
applied  to  and  requested  defendants,  at  the  said  port  of  Liverpool,  to 
register,  or  concur  in  the  registration  at  the  said  port  of,  the  said  steam 
ship,  according  to  the  act,  upon  the  said  W.  T.  then  taking  and  sub- 
♦8111  ®^"^^°g»  *8  ®^^^  secretary,  the  •declaration  prescribed  by  the 
■*  said  act  in  cases  where  it  shall  become  necessary  to  register  any 
ship  or  vessel  belonging  to  any  corporate  body  in  the  United  Kingdom: 
and  that  W.  T.,  as  such  secretary,  was  then  ready  and  willing  to  take 
and  subscribe  such  declaration,  but  defendants  then  and  there  refused 
to  register,  or  concur,  &c.,  upon  such  declaration  being  taken,  &c.  In 
contempt,  &c. 
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The  writ  then  commanded  them,  the  collector  and  comptroller  of  the 
easterns  in  and  for  the  said  port  of  Liverpool,  to  register,  or  concur  in 
the  registering,  &c.,  according  to  the  act,  or  show.cause,  &c. 

Return.  That,  before  and  at  the  time  of  the  application  to  us  for  the 
registration  of  the  said  ship,  the  said  ship  did  not  wholly  belong  to  Her 
Majesty's  subjects,  duly  entitled  to  be  owners  of  ships  or  vessels  regis- 
tered by  virtue  of  the  said  act  of  parliament,  8  &  9  Vict.  o.  89;  and  that 
divers,  to  wit,  ten  persons,  whose  names  are  to  defendants  unknown, 
being  foreigners,  and  divers,  to  wit,  ten  other  persons,  whose  names,  &c. 
(as  before),  being  foreigners,  and  before  then  having  taken  the  oath  of 
allegiance  to  a  certain  foreign  state,  viz.  the  state  of  Mexico,  not  under 
the  terms  of  any  capitulation,  and  not  having  afterwards  become  deni- 
sens  or  naturalized  subjects  of  the  United  Kingdom  by  her  Majesty's 
letters  patent  or  by  Act  of  Parliament,  and  divers,  &c.,  other  persons, 
whose  names,  &c.,  being  persons  usually  residing  in  a  certain  country 
not  under  the  dominion  of  her  Majesty,  to  wit,  in  Mexico  aforesaid,  and 
not  then  being  members  of  any  British  factory,  or  agents  for  or  part- 
ners in  any  house,  &c.,  actually  carrying  on  trade  in  Great  Britain  or 
Ireland,  before  and  at  the  time  of  the  application  to  defendants  for 
registration,  were  part  owners  of,  and  interested  in,  and  had  part 
^interest  in,  the  said  ship,  and  were  entitled  to  share  the  profits  r^co-i  o 
and  advantages  attending  the  employment  of  the^same.  And 
therefore  defendants  could  not  register  or  concur  in  the  registration  of 
the  ship,  according  to  the  provisions  of  the  said  act  of  parliament. 

Plea.  After  protest  that  the  return  was  insufficient  in  law :  That 
the  said  ship  did,  before  and  at  the  time  of  the  application  to  defendants 
for  the  registration  thereof,  wholly  belong  to  a  subject  of  her  Majesty 
duly  entitled  to  be  the  owner  of  ships  or  vessels  registered  by  virtue  of 
the  said  act  of  parliament,  to  wit,  the  said  Pacific  Steam  Navigation 
Company,  so  then  being  such  corporate  body  in  the  said  United  King- 
dom as  aforesaid :  and  that  the  said  persons  in  the  said  return  to  the 
said  writ  mentioned  were  not,  before  or  at  the  time  of  the  said  applica- 
tion to  defendants  for  the  registration  of  the  said  ship,  part  owners  of, 
nor  was  any  or  either  of  them  then  part  owner  of,  or  interested  in,  nor 
had  they  or  any  or  either  of  them  part  interest  in,  the  said  ship,  other- 
wise than  as  being  members  and  proprietors,  or  a  member  and  proprie- 
tor, of  the  said  Corporation,  to  wit,  by  the  subscriptions  for,  or  the 
purchase  of,  shares  in  the  capital  or  joint  stock  thereof,  under  and  in 
pursuance  of  and  according  to  the  said  provisions  so  as  aforesaid  con- 
tained in  the  said  letters  patent.     Verification. 

General  demurrer.     Joinder. 

Sir  JP.  The9xger^  for  the  defendants.     The  question  is,  whether  a  cor 
poration  aggregate,  of  which  some  of  the  members  are  foreigners,  can 
claim  to  be  registered  in  its  corporate  character.     If,  as  the  prosecutors 
contend,  it  can,  any  number  of  foreigners,  by  becoming  members  of  a 
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corporation,  may  evade  the  policy  of  the  Navigation  laws.     The  object 
*81^1   ^^  *^®  legislature  has  always  been  to  *exclude  foreigners  from 

■^  the  privileges  of  British  ship-owners.  Stat.  12  C.  2,  c.  18,8. 10, 
enacted  that  no  foreign  built  ship  should  enjoy  the  privilege  of  a 
British  ship  until  the  persons  claiming  the  property  should  satisfy 
the  officer,  by  oath,  that  they  were  not  aliens ;  and  that  all  the  part 
owners  should  be  liable  to  take  such  oath.  Stat.  7  &  8  W.  3,  c.  22,  a. 
17,  applies  a  similar  provision  to  ships  trading  with  the  plantations;  and 
the  oath,  there  set  forth,  states  "  that  no  foreigner,  directly  or  indirectly, 
hath  any  share,  or  part,  or  interest"  in  the  vessel.  The  stime  appears  in 
the  oath  to  be  imposed  by  stat.  26  G.  3,  c.  60,  s.  10 ;  and  sect.  15  of  that 
act  provides  for  giving  up  the  certificate  of  registry  if  any  interest  in  the 
ship  shall  pass  to  a  foreigner.  Sect.  5  of  stat.  27  G.  3,  c.  19,  prescribes 
an  oath  taken  where  a  vessel  is  the  property  of  a  body  corporate  within 
the  kingdom :  that  oath  is  the  same  as  the  declaration  required  under 
stat.  8  &  9  Vict.  c.  89,  s.  13 ;  and  no  variation  of  importance  appears 
in  the  intermediate  statutes  4  G.  4,  c.  41, (a)  and  6  G.  4,  c.  110.(6) 
The  declaration  in  stat.  8  &  9  Vict.  c.  89,  c.  13,  must  be  interpreted  by 
the  other  sections :  and  sect.  5  confines  the  registration  to  such  ships  as 
"  shall  wholly  belong  and  continue  wholly  to  belong  to  her  Majesty's 
subjects ;"  and  sect.  12  expressly  prohibits  any  "  person  who  has  taken 
the  oath  of  allegiance  to  any  foreign  state,  except  under  the  terms  of 
some  capitulation,"  unless  afterwards  naturalized,  and  any  person  usually 
resident  out  of  the  Queen's  dominions  (except  members  of  British  facto- 
ries, &c.),  from  being  "  the  owner,  in  whole  or  part,  directly  or  indi- 
rectly," of  a  vessel  requiring  to  be  registered.  It  will  be  argued,  on  the 
♦8141  ^^^^^  ^^^®'  ^^^^  ^^^  ^property  is  in  the  Corporation.     But  that  is 

^  a  property  which  cannot  exist  legally  where  foreigners  are  part 
owners ;  and  a  charter  of  incorporation,  on  the  face  of  which  it  appeared 
that  foreigners  were  authorised  to  be  partially  interested  in  British  regis- 
tered ships,  would  be  void.  And  sect.  23  provides,  as  in  earlier  statutes, 
for  delivering  up  the  certificate  of  registry  when  any  foreigner  becomes 
a  part  owner.  It  cannot  be  supposed  that  the  legislature  intended  to 
prevent  foreigners  becoming  owners  after  registration,  yet  allowed  them 
to  be  so  at  the  time  of  registration.  Sect.  13,  which,  in  the  case  of 
registering  for  a  corporation,  imposes  the  declaration  there  set  forth, 
cannot  be  construed  as  repealing  sects.  5  and  12.  [CoLERiDaB,  J.  The 
registration  on  behalf  of  a  corporation  appears  to  have  been,  from  the  first, 
a  case  excepted  from  the  ordinary  course  of  the  legislature  :  the  oath  is 
taken  by  the  secretary,  and  does  not  include  the  clause  negativing  interest 
in  foreigners.]  The  corporation  "  in  the  United  Kingdom"  is,  in  some 
sense,  a  British  subject :  the  form  of  declaration  cannot  operate  as  a 
repeal  of  the  earlier  sections.     In  Rez  v.  Hanger^  1  Rol.   Rep.  188, 

(a)  See  sect.  31.  (W  See  eect.  14. 
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148,(a)  the  foUowiog  statement  appears.  "  81  E  1,  Chart'  Mercator/ 
la  ley  fit  touts  estrangers  a  prender  per  cest  charter  come  un  corporation, 
et  ils  come  an  corporation  a  regranter  al  Boy,  car  a  cest  purpose  enter 
le  Boy  et  eux  ils  sent  un  corporation,  mes  nemy  quant  al  subjects, 
Begist.  259  f,  d.  227."  On  inspection  of  the  Begister,  it  appears  that 
this  was  a  charter  by  which  foreign  merchants  were  made  free  of  certain 
duties.  If  the  charter  had  conferred  on  them  the  character  of  English 
merchants,  it  would  have  been  void.  If  the  Corporation  •now  in  r^oi  r 
question  had  sued  for  freight,  the  members  could  not  have  been 
witnesses  before  stat.  6  &  7  Vict.  c.  85 ;  perhaps,  under  the  first  proviso 
in  sect.  1,  they  cannot  even  now.  How  then  can  it  be  said  that  each 
member  is  not,  at  least,  owner  "indirectly?" 

M.  2>.  Hilly  contrti.  It  is  not  to  be  assumed  that  the  legislature 
intended  absolutely  to  prohibit  foreigners  from  holding  any  interest  in  a 
registered  ship.  By  sects.  45  and  46  of  stat.  8  &;  9  Vict.  c.  89,  a 
mortgagee  may  appear,  on  the  face  of  the  registry,  to  be  owner :  and 
yet  there  is  nothing  to  prevent  a  foreigner  from  being  mortgagee.  So 
a  ship  may  be  hypothecated  to  a  foreigner ;  or  a  foreigner  may  take  an 
indirect  interest  by  a  bottomry  bond.  The  argument  on  the  other  side 
must  go  the  length  of  maintaining  that,  if  a  single  foreigner  be  a 
member  of  a  corporation,  the  corporation  cannot  register,  whereas  stat. 
27  G.  8,  c.  19,  8.  5,  enacts,  that  nothing  in  stat.  ^6  G.  8,  c.  60,  shall 
prevent  registry  of  ships  belonging  to  bodies  corporate,  though  the 
statute  last  named  excludes  foreigners,  as  individuals,  from  being  part 
owners  of  registered  ships.  Stock  of  the  East  India  Company  may  be 
sold  to  a  foreigner:  but  that  surely  could  not  have  invalidated  the 
registry  of  all  the  Company's  ships.  If  the  argument  on  the  other  side 
be  correct,  the  certificate  granted  to  a  corporation  consisting  wholly  of 
British  subjects  might  become  void,  under  sect.  12  of  stat.  8  &  9  Vict, 
c.  89,  if  any  member  of  the  corporation  were  permanently  to  reside  abroad. 
The  registrar  is  only  a  ministerial  ofiicer :  he  has  no  power  to  inquire  who 
the  members  of  a  corporation  are,  but  must  register  on  fulfilment  of  the 
requisites  of  sect.  13.  Where  power  to  inquire  •is  given,  it  is  r^oig 
conferred  by  express  words,  as  in  sect.  15.  If  a  corporation 
in  the  United  Kingdom  be  not  within  the  definition  of  a  British  subject, 
it  is  not  true  that  registration  is  confined  to  British  subjects :  but,  if 
such  a  corporation  is,  in  the  legal  sense,  a  British  subject,  then,  as  such, 
it  is  entitled  to  register.  The  individual  character  of  the  partners 
disappears  in  corporations;  they  are  "artificial  persons:"  1  Blackst. 
Com.  467.  The  case  is  not  like  that  of  an  ordinary  partnership,  where 
the  law  looks  to  the  several  members,  and  will,  for  instance,  take  the 
partner's  share  in  the  goods  for  his  individual  debt.  A  member  of  a 
corporation  could  not  indeed  be  a  witness,  formerly,  on  behalf  of  the 
corporation :  but  that  was  because  he  took  an  interest  in  the  result,  not 

(o)  S.  C.  Moore,  832,  and,  more  fully,  3  Bulst.  1.    See  pp.  15,  22,  25. 

2R 
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because  he  was  a  party  to  the  suit;  this  is  the  ground  of  the  decision  ii* 
Doe  dem.  Mayor,  ^tf.,  of  Stafford  v.  Toothy  8  Y.  &  J.  19.  An  alien  may 
be  a  member  of  an  English  corporation:  Co.  Lit.  129  a,  b;  even  an 
alien  enemy;  Gilb.  Hist.  C.  P.  206. 

Sir  F.  TheaigeTy  in  reply.  The  argument  drawn  from  sects.  45,  46, 
assumes  the  point  in  dispute;  if  a  foreigner  became  mortgagee,  the 
certificate  would  be  void,  under  sect.  12.  A  mere  trustee  for  sale  ia 
owner  for  that  purpose  only,  and  therefore  not  within  the  prohibition. 
In  the  case  of  a  bottomry  bond  no  interest  in  the  vessel  itself  passes. 
[CoLERiDQE,  J.  The  obligee  must  insure  in  that  character ;  he  does  not 
insure  an  interest  in  the  vessel.]  That  is  clearly  so.  And  the  hypo- 
thecation of  a  ship  gi\es  only  a  lien  or  right  of  security,  not  a  legal 
Immediate  ownership. 

*8171       ^I^ord  Denman,  C.  J.    The  object  of  the  present  mandamus  ia 
to   compel   the  custom   house   officers  to  register  a  vessel,  the 
property  of  The  Pacific  Steam  Navigation  Company. 

The  Company  is  a  corporation,  by  charter  of  Her  present  Majesty, 
for  the  purpose  of  providing  vessels  and  employing  them  in  the  Pacific 
Ocean. 

It  is  admitted  by  the  defendants  that  the  Company,  as  a  British  cor- 
poration, might  be  owners  of  British  built  vessels,  and  prim&  facie  would 
be,  as  such  corporation,  entitled  to  register  them  under  the  provisions 
of  Stat.  8  &  9  Vict.  c.  89,  applicable  to  the  registry  of  vessels  by  corpo- 
rations. But  it  is  said  that  some  of  the  members  of  the  Corporation  are 
not  British  subjects,  but  foreigners,  and,  consequently,  that  the  vesad 
does  not  wholly  belong  to  Her  Majesty's  subjects,  as  required  by  the 
fifth  section  of  the  act,  and  is  within  the  prohibition,  contained  in  the 
twelfth  section  of  the  act,  against  foreigners  being  entitled  to  be  owners, 
in  whole  or  in  part,  directly  or  indirectly,  of  any  vessel  requiring  to  be 
registered. 

Now  it  appears  to  us,  that  the  British  Corporation  is,  as  such,  the  9olt 
owner  of  the  ship,  and  a  British  subject  within  the  meaning  of  the  fifth 
section,  as  far  as  such  a  term  can  be  applicable  to  a  corporation,  not- 
withstanding some  foreigners  may  individually  have  shares  in  the  Com- 
pany, and  that  such  individual  members  of  the  Corporation  are  not  enti- 
tled, in  whole  or  in  part,  directly  or  indirectly,  to  be  owners  of  the  vesseL 

The  individual  members  of  the  Corporation,  no  doubt,  are  interested, 
in  one  sense,  in  the  property  of  the  Corporation,  as  they  may  derire 
individual  benefit  from  its  increase,  or  loss  from  its  destruction :  but  in 
*8181  *^^  ^^^^^  sense  are  the  individual  members  the  owners.  If  all  the 
~^  individuals  of  the  Corporation  were  duly  qualified  British  subjects, 
they  could  not  register  the  vessel  in  their  individual  names  €i»  atm^ra, 
but  must  register  it  as  belonging  wholly  to  the  Corporation  as  owner. 

The  terms  of  the  23d  section,  with  respect  to  the  condition  of  the  bond 
to  be  given  upon  obtaining  the  registry,  as  to  foreigners  purchasing  or 
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lie^oming  entitled  to  any  part  or  share  of,  or  interest  in,  any  ship  or^ 
vessel,  would  appear  to  be  applicable  to  a  case  of  purchase  or  transfer 
of  property  in  the  vessel  itself,  as  it  provides  that  the  certificate  shall 
be  delivered  up  '^  within  seven  days  after  such  purchase  or  transfer  of 
property  in  such  ship,"  and  does  not,  as  it  seems  to  us,  bear  materially 
on  the  present  question. 

It  was  contended  that  the  eflfect  might  be  to  defeat  the  object  and 
policy  of  the  Navigation  laws  in  this  respect.  The  individual  members 
of  the  British  Corporation  might,  either  originally  or  by  transfer,  be  all 
foreigners.  Such  does  not  appear  to  be  contemplated  or  provided  for  by 
the  act  in  question.  If  it  be  casus  omissus,  and  evil  consequences  arise, 
they  may  be  remedied  by  the  interference  of  the  legislature,  or  possibly, 
though  I  do  not  wish  to  be  understood  as  giving  any  opinion  upon  this 
point,  by  repealing  the  letters  patent  as  improvidently  giving  powers 
operating  to  defeat  the  law  and  public  policy ;  and,  in  future  patents, 
providing  against  the  objection :  but,  as  the  case  stands,  it  seems  to  us 
that  the  British  corporation  is  to  all  intents  the  legal  owner  of  the  vessel, 
and  entitled  to  the  registry,  and  that  we  cannot  notice  any  disqualifica- 
tion of  an  individual  member  which  might  disable  him,  if  owner,  from 
registering  the  vessel  in  his  own  name. 

•And  there  will  therefore  be  judgment  for  the  prosecutors,  and  p^o-Q 
a  peremptory  mandamus.  I- 

Patteson,  GoLBRiDaB  and  Wiqhtman,  Js.,  concurred. 

Judgment  accordingly. 

Counsel  then  agreed  that  the  registration  should  take  place  without  a 
peremptory  mandamu8.(a) 

(a)  See  stat.  12  &  13  Vict.  c.  29. 


BAINBRIDGE  v.  LAX,  JOHN  BOURNE  and  Others.    Dec.  4. 

In  trespase,  defendant  pleaded  that,  disputes  existing  between  plaintifTand  defendant,  including 
plaintiflT's  claim  in  respect  of  the  alleged  trespass,  it  was  agreed  by  plaintifTand  defendant  that 
the  claims  should  be  mutually  relinquished,  and  defendant  should  pay  to  plaintifl*  bl.  as  a 
final  settlement  and  full  satisfaction  and  discharge  of  all  plaintiff's  claims  against  defendant, 
and,  amongst  other  things,  of  all  damages  sustained  by  plaintiff  by  reason  of  the  trespass; 
and  defendant  did,  in  pursuance  of  such  agreement,  before  the  commencement  of  the  action, 
pay  plaintiff  the  said  sum,  as  a  final  settlement  and  full  satisfaction  and  discharge  of  all  claims, 
Ace,  and,  amongst  other  things,  of  all  damages,  &.c.  (as  before) ;  and  plaintiff  did,  before 
commencement,  &c.,  accept  and  receive  from  defendant,  as  such  settlement,  satisfaction, 
and  discbarge,  the  said  sum. 

Hdd^  thst  a  replication  traversing  the  agreement,  though  not  noticing  the  payment  or  accept- 
ance, answered  the  plea. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling  house,  and 
taking  his  chattek,  and  converting. 

Plea  2.  That,  after  the  committing,  &;c.,  and  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.,  divers  disputes  and  differences,  and  mutual 
claims  and  demands,  existed  between  plaintiff  and  aeiendant  John 


819  Bainbridge  v.  Lax.   M.  V.  1846. 

Conrne:  and  the  same  included,  amongst  other  things,  the  claims, 
damages  and  rights  of  action  of  plaintiff  in  respect  of  the  alleged  tres- 
passes in  the  declaration  mentioned.  And,  for  patting  an  end  to  the 
same,  it  was  then  agreed,  by  and  between  plaintiff  and  J.  B.,  that  the 
^  said  disputes,  differences,  claims  and  demands  •should  be  mutually 

-*  relinquished  and  forgiven,  and  that  J.  B.  should  pay  and  deliver 
to  plaintiff  a  certain  sum  of  money,  to  wit,  5Z.,  as  a  final  settlement  and 
full  satisfaction  and  discharge  of  all  claims  of  plaintiff  against  defendant 
J.  B.,  and,  amongst  other  things,  of  all  damages  whatever  sustained  by 
plaintiff  by  reason  of  the  trespasses  in  the  declaration  mentioned.  That 
thereupon,  afterwards,  in  pursuance  of  such  agreement,  to  wit,  on,  &c., 
and  before  the  commencement  of  this  suit,  the  said  disputes,  &c.,  were 
mutually  relinquished  and  forgiven,  and  defendant  J.  B.  did  then,  and 
before  the  commencement  of  this  suit,  pay  and  deliver  to  plaintiff  the 
said  sum  of  money,  to  wit,  5/.,  as  a  final  settlement  and  full  satisfaction 
and  discharge  of  all  claims  of  plaintiff  against  defendant  J.  B.,  and, 
amongst  other  things,  of  all  damages  whatever  sustained  by  plaintiff  by 
reason  of  the  trespasses  in  the  declaration  mentioned :  and  plaintiff  did 
then,  and  before  the  commencement  of  this  suit,  accept  and  receive  from 
defendant  J.  B.,  as  such  settlement,  satisfaction  and  discharge  as  afore- 
said, the  said  money  so  to  plaintiff  paid  and  delivered  as  aforesaid. 
Verification. 

Replication  to  plea  2.  That  it  was  not  agreed,  by  and  between  plain- 
tiff and  defendant  J.  B.,  that  the  said  disputes,  differences,  claims  and 
demands  should  be  mutually  relinquished  and  forgiven,  and  that  defend- 
ant J.  B.  should  pay  and  deliver  to  plaintiff  a  certain  sum  of  money  as 
a  final  settlement  and  full  satisfsiction  and  discharge  of  all  claims  of 
plaintiff  against  defendant  J.  B.,  and,  amongst  other  things,  of  all 
damages  whatever  sustained  by  plaintiff  by  reason  of  the  trespasses  in 
the  declaration  mentioned,  in  manner  and  form,  &c.  Conclusion  to  the 
country.  Issue  thereon.  There  were  other  issues,  not  now  material. 
*ft'^n  ^^^  *^®  trial,  before  Cresswell,  J.,  at  the  Yorkshire  Summer 
assizes,  1845,  a  verdict  was  found  for  the  plaintiff  on  the  issue 
first  mentioned.  In  Michaelmas  term,  1845,  Knowles  obtained  a  rule 
calling  on  the  plaintiff  to  show  cause  why  a  repleader  on  this  issue  should 
not  be  awarded,  or  why  the  judgment  should  not  be  arrested. 

Watson  (with  whom  was  Bliss)  now  showed  cause.  First,  the  issue  is 
material :  secondly,  the  defendants  can  neither  have  a  repleader  nor 
arrest  the  judgment.  The  agreement  cannot  be  separated  from  the 
actual  satisfaction,  which  becomes  a  satisfaction  only  by  virtue  of  the 
agreement :  a  traverse  of  the  agreement  therefore  answers  the  plea. 
The  plea  really  sets  up,  in  answer  to  the  complaint,  an  agreement  and 
performance :  therefore  it  adds  that  the  plaintiff  accepted,  '^  as  tuck 
settlement,**  &c.,  "  the  said  money."  The  ordinary  plea  of  accord  and 
satisfaction  is  here  expanded  :  and,  by  a  traverse  of  the  satisfaction,  the 
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agreement  would  have  been  admitted.  In  Bro.  Abr.  tit.  Traverse  per 
sans  eeoy  pi.  179,  Brian,  G.  J.,  is  reported  as  saying :  ^'  in  trespas  le 
defendant  pled'  in  satisfaction,  ceo  est  tantum  traversable,  mes  sil  pled' 
accord*  ou  pled'  submission,  arbitrement,  et  satisfaction,  le  partie  poit 
traverse  laccord',  le  submission,  arbiterment,  ou  le  satisfaction,  car 
quant  le  party  voit  alleage  les  circumstances  et  ne  besoigne,  la  ceo  est 
traversable,  quod  nota."  The  Y^rbook,  Trin.  4  H.  7,  fol.  9  B,  pi.  2, 
is  referred  to,  where  the  Chief  Justice  says,  "joe  scay  bien  que  est 
common  erudition  a  ceo  jour."  In  Peytoe's  Case^  9  Rep.  77  b.  80  b., 
Lord  Coke  says:  ^^Nota  reader,  the  best  and  most  secure  form  *of  r*Qoo 
pleading  of  an  sccord,  is  to  plead  it  by  way  of  satisfaction,  and  ^ 
not  by  way  of  accord,  for  if  he  pleads  it  by  way  of  accord,  he  ought  to 
plead  the  precise  execution  thereof  in  the  whole,  and  if  he  fails  of  any 
part  thereof,  his  plea  is  insufficient ;  but  by  way  of  satisfaction  he  shall 
plead  no  more,  than  that  the  defendant  paid  the  plaintiff  67.  10«.,  in  full 
satisfaction  of  the  same  action,  which  the  plaintiff  received,  &c.,  judg- 
ment if  action?"  Here  the  plea  is  by  way  of  accord.  (He  was  then 
stopped  by  the  Court.) 

Granger  and  ReWj  contrd..  Gordon  v.  Ellisj  7  M.  &  G.  607,  shows 
that  a  repleader  is  the  proper  course  where  the  replication  leaves  unan- 
swered so  much  of  the  plea  as  constitutes  a  bar :  and  that  is  the  case 
here.  The  words  "  such"  and  "  said"  make  no  difference  :  the  payment 
and  acceptance,  in  satisfaction,  however  originating,  answers  the  com- 
plaint. A  traverse  of  such  payment  and  acceptance  would  have 
answered  the  plea :  the  authorities  cited  do  not  apply  where,  as  here, 
there  is  an  independent  averment  of  satisfaction  given  and  accepted. 
All  of  the  plea  that  is  traversed  might  be  struck  out,  and  a  good  answer 
left  on  the  record.  Or,  even  if  the  plea  were  now  shaped  precisely  upon 
the  finding  of  the  jury,  it  would  only  appear  that,  no  previous  agreement 
having  been  made,  the  defendants  gave  a  satisfaction  which  the  plain- 
tiff accepted  as  such  :  and  that  would  be  a  good  plea.  "  To  constitute 
an  acceptance,  there  must  be  an  act  of  the  will.  Every  receipt  is  not 
an  acceptance :  but  if  the  party  accepts  the  thing,  though  but  for  a 
moment,  for  that  for  which  the  other  pays  it,  he  cannot  afterwards,  by 
his  subsequent  dissatisfaction,  get  *rid  of  the  effect  of  it;"  r^^ono 
Hardman  v.  Bellhousey  9  M.  &  W.  696,  600,  per  Alderson,  B.  '- 
If  the  traverse  of  the  agreement  answer  the  plea,  an  avoidance  would 
also  be  an  answer :  but,  if  it  appeared  on  the  record  that  the  agreement 
was  abandoned,  yet  afterwards  the  plaintiff  accepted  the  money  in  satis- 
faction, would  not  that  bar  the  action  ?  In  Thurman  v.  Wild^  11  A.  k  E. 
453,  the  defence  was  that  defendant  committed  the  trespass  as  B.'s 
servant,  and  that  plaintiff  had  accepted  satisfaction  from  B. ;  and  it  was 
liolden  to  be  immaterial  whether  defendant  consented  or  not  to  the  satis- 
faction. 

Lord  Denman,  C.  J.     It  is  clear  that  the  agreement  described  in  the 
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plea  is  made  an  ingredient  in  the  satisfaction :  it  is  therefore  properlj 
put  in  issue. 

Pattbson,  J.  The  two  are  clearly  itixed  up.  The  acceptance  alone 
is  immaterial :  the  case  is  like  that  of  an  award 

CoLERiDOE,  J.  The  payment  is  nothing  without  that  being  shown 
for  which  it  is  made.  We  cannot  separate  it  from  the  agreement.  The 
plea  would  be  bad  if  it  did  not,  either  briefly  or  in  full,  show  the 
agreement. 

WlOHTMAN,  J.  The  satisfaction  is  pleaded  as  made  in  pursuance  of 
the  agreement :  and,  if  the  party  chooses  so  to  plead  it,  he  makes  the 
agreement  material  and  traversable,  according  to  the  i^mark  cited  from 
Peytoe*9  Case^  9  Rep.  80  b.  Rule  discharged. 


*8241  *^^®  QUEEN  V.  The  Inhabitants  of  ST.  PAUL,  COVENT 
-■  GARDEN.    Dec.  VI. 

Reported  7  Q.  B.  533. 


The  QUEEN  v.  GOMPERTZ,  LEWIS,  WILLIAM  WITHAM,  RO- 
BERT  WITHAM  and  FRANCIS  WITHAM.     Dec.  17. 

A  count  in  an  indictment  is  good  which  simply  charges  that  defendants,  unlawfully,  &.€.,  did 
conspire,  combine,  confederate,  and  agree  together,  by  divers  false  pretences  and  indirect 
means,  to  cheat  and  defraud  R.  of  his  moneys. 

Where  an  indictment  for  conspiracy  contains  several  counts,  if  only  a  single  conspiracy  be 
proved,  the  verdict  may  nevertheless  be  taken  on  so  many  of  the  counts  as  describe  tks 
conspiracy  consistently  with  the  proof. 

In  the  course  of  proving  a  conspiracy  to  defraud,  carried  into  eflect  by  prevailing  upon  the 
prosecutor  to  accept  bills,  a  warrant  of  attorney,  given  to  him  for  the  purpose  of  inductag 
htm  to  accept,  reciting  the  acceptance,  may  be  given  in  evidence,  though  unstamped. 

An  indictment  for  conspiring  to  defraud  the  prosecutor  piay  be  supported  by  proof  of  a  con- 
spiracy to  obtain  his  acceptances,  though  the  prosecutor  part  with  no  money,  and  thougk 
he  never  has  intended  to  take  up  the  acceptances,  and  though  the  bills  were  never  in  bis 
hands  except  for  the  purpose  of  his  accepting. 

Where  all  of  several  defendants  in  an  indictment  for  conspiracy  are  found  Guilty,  if  one  of 
them  show  himself  entitled  to  a  new  trial  on  grounds  not  afiecting  the  others,  the  new  trial 
will  nevertheless  be  granted  as  to  all. 

Indictment  for  conspiracy.  The  first  two  counts  charged  that 
defendants,  deyising,  &c.,  to  injure  George  Pitt  Rose,  conspired  as  in 
those  counts  stated. 

Third  count.  That  defendants,  devising,  &c.,  as  aforesaid,  to  wit,  on 
21st  July,  5th  Victoria,  with  force  and  arms,  at,  &c.,  unlawfully,  falsely, 
fraudulently  and  tJeceitfuUy  did  conspire,  combine,  confederate  and  agree 
together,  unlawfully  and  by  indirect  means,  to  obtain,  acquire  and  get 
into  their  hands  and  possession,  of  and  from  the  said  6.  P.  Rose,  certain 
bills  of  exchange,  )iccepted  by  G.  P.  R.,  amounting  altogether  to  a  large, 
♦8251  **^*'  *^  ^^^  7000/.,  and  to  cheat  and  defraud  G.  P.  R.  of  the 
proceeds  of  the  bills  of  exchange  so  accepted  as  aforesaid.    That, 
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m  pursuance  of  the  said  last  mentioned  conspiracy,  &c.,  defendants  well 
knowing  that  G.  P.  R.  was  desirous  of  borrowing  a  sum  of  money  upon 
certain  security  possessed  by  G.  P.  R.,  to  wit,  on  8th  September,  in  the 
year  aforesaid,  at,  &c.,  did  falsely  pretend,  assert  and  affirm  to  G.  P.  R. 
that  one  William  Parker,  of  Paris  in  the  kingdom  of  France,  and  then 
resident  at  Hatchett's  Hotel,  Piccadilly,  in  Middlesex,  a  friend  of  the 
said  Henry  Gompertz,  and  a  client  of  the  said  W.  Witham,  R.  Witham 
and  F.  Witham,(a)  had  agreed  to  lend  and  advance  to  G.  P.  R.  and  H. 
Gompertz  the  sum  of  55,0002.,  the  sum  of  42,5007.,  part  thereof,  to  be 
received  by  G.  P.  R.,  and  12,500/.,  the  remainder  thereof,  to  be  received 
by  Henry  Gompertz ;  that  the  sum  of  55,000Z.  was  lying  waiting  for 
them,  the  said  G.  P.  R.  and  H.  Gompertz,  at  Messrs.  Hoares',  the 
bankers  of  the  said  W.  Parker,  and  that,  if  the  said  G.  P.  R.  would 
accept  bills  of  exchange  to  the  amount  of  5000/.,  in  addition  to  a  certain 
other  bill  of  exchange  before  then  accepted  by  G.  P.  R.  for  the  sum  of 
1000/.,  and  would  also  accept  a  certain  other  bill  of  exchange  for  20002., 
they  the  said  W.  Withtm,  R.  Witham  and  F.  Witham  should  and  would 
retain,  for  the  said  G.  P.  R.,  the  sum  of  60002.,  out  of  the  said  H. 
Gompertz's  share  of  the  said  loan  or  sum  of  55,000/.,  and  should  and 
would  also  pay  and  discharge  certain  claims  upon  G.  P.  R.,  amounting 
to  the  further  sum  of  20002.,  out  of  the  said  G.  P.  R.'s  share  of  the  said 
loan  or  sum  of  55,0002.  *By  means  of  which  false  pretences,  rmooa 
and  in  further  pursuance  of  the  last  mentioned  conspiracy,  &c.,  ^ 
defendants  afterwards,  to  wit,  on,  &c,  at,  &c.,  did  obtain,  acquire  and  get 
into  their  hands  and  possession,  of  and  from  G.  P.  R.,  certain  other 
bills  of  exchange,  accepted  by  G.  P.  R.  and  payable  at  a  future  day,  for 
divers  other  large  sums  of  money,  amounting  in  the  whole  to  a  large,  &c., 
to  wit,  70002.,  that  is  to  say  four  bills  of  exchange  for  the  respective 
sums  of  1000/.  each,  two  bills  of  exchange  for  the  respective  sums  of 
500/.  each,  and  one  other  bill  of  exchange  for  the  sum  of  2000i. 
Whereas,  in  truth  and  in  fact,  one  W.  Parker,  of  Paris  in  the  kingdom 
of  France,  and  then  resident  at  Hatchett's  Hotel,  Piccadilly,  in  Middle- 
sex, a  friend  of  the  said  H.  Gompertz,  and  a  client  of  the  said  W. 
Witham,  R.  Witham  and  F.  Witham,  had  not  agreed  to  lend  and  advance 
to  G.  P.  R.  and  H.  Gompertz  the  sum  of  55,000/.,  the  sum  of  42,5002., 
part  thereof,  to  be  received  by  G.  P.  R.,  and  the  sum  of  12,5002.,  the 
remainder  thereof,  to  be  received  by  H.  Gompertz :  and  whereas,  in 
truth,  &c.,  the  said  sum  of  55,000/.  was  not  lying  waiting  for  them,  the 
said  G.  P.  R.  and  H.  Gompertz,  at  Messrs.  Hoares',  the  bankers  of  the 
said  W.  Parker :  and  whereas,  in  truth,  &c.,  if  the  said  G.  P.  R.  would 
accent  bills  of  exchange  to  the  amount  of  5000/.,  in  addition  to  a  certain 
other  bill  of  exchange  before  then  accepted  by  G.  P.  R.  for  the  sura  of 
1000/.,  and  would  also  accept  a  certain  other  bill  for  20002.,  they  the 
said  W.  Witham,  R.  Witham  and  F.  Witham  could  not  retain  for  the 
(a)  ThoM  three  defendants  and  Lewis,  were  described  in  the  first  count  as  attorneys  at  la« 
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said  G.  P.  R.  the  sum  of  6000/.  out  of  the  said  H.  Gompertz*s  share  of 
the  said  loan  or  sum  of  55,000Z.,  and  would  not  also  pay  and  discharge 
•8271  ^^^^*^^^  claims  upon  the  said  G.  P.  R.,  •amounting  to  the  further 
^  sum  of  2,000Z.,  out  of  G.  P.  R.'s  share  of  the  said  loan  or  sum  of 
55,000Z :  and  whereas,  in  truth,  &c.,  there  was  no  such  person  as  W. 
Parker  of  Paris  in  the  kingdom  of  France,  and  then  resident  at  Hatch- 
ett's  Hotel,  Piccadilly,  in  Middlesex,  a  friend  of  the  said  H.  Gompertz, 
and  a  client  of  the  said  W.  Witham,  R.  Witham  and  F.  Witham :  and 
whereas,  in  truth,  &c.,  defendants  well  knew  that  no  advance  of  money 
was  intended  to  be  made  to  G.  P.  R.  by  W.  Parker,  or  by  any  other 
person  whatsoever  :  and,  on  the  contrary  thereof,  defendants,  during  all 
the  time  last  aforesaid,  intended  only  to  obtain  and  acquire  to  themselves 
the  said  several  bills  of  exchange,  so  accepted  as  aforesaid,  and  to  convert 
the  same  to  their  own  use,  and  utterly  to  cheat  and  defraud  the  said  G. 
P.  R.  of  the  same  and  of  the  proceeds  thereof. 

Fourth  count.  That  defendants,  unlawfully^&c,  did  conspire,  &c., 
to  procure  and  enable  H.  Gompertz,  unlawfully  and  by  indirect  means, 
to  obtain,  acquire  and  get  into  his  hands  and  possession,  of  and  from 
George  Pitt  Rose,  certain  bills  of  exchange  accepted  by  G.  P.  R., 
amounting  together  to  a  large  sum  of  money,  to  wit,  the  sum  of  5000/., 
and  cheat  and  defraud  the  said  G.  P.  R.  of  the  proceeds  thereof.  That, 
in  pursuance,  &c.,  defendants  did  afterwards  falsely  pretend,  assert  and 
affirm  to  G.  P.  R.  that  one  W.  Parker,  of,  &c.,  and  then  resideiDit  at,  Ac, 
in  Middlesex,  had  agreed,  &c. :  the  count  then  stated  the  pretence  as  in 
the  third  count,  omitting  the  averment  as  to  the  acceptance  of  the 
previous  bill  for  1,000/.,  and  of  the  other  bill  for  2,000/.,  and  stating 
that  the  6,000/.  was  to  be  retained  ^'  to  answer  the  said  last  mentioned 
bills  of  exchange,  and  a  certain  other  bill  of  exchange  for  the  sum  of 
♦8281  -^'^^^^'j  l>^fore  then  *drawn"  by  Gompertz  upon  G.  P.  R.  By 
means  of  which  false,  &c.,  Gompertz  did  then  acquire  and  get 
into  his  hands  and  possession,  of  and  from  G.  P.  R.,  certain  other  bills, 
&c.,  accepted  by  G.  P.  R.  (for  5,000/.  as  in  the  third  count,  omitttng 
the  bill  for  2,000/.).  Whereas,  in  truth,  &c. ;  negativing  as  before, 
mutatis  mutandis. 

Fifth  count.  That  defendants,  unlawfully,  &c.,  did  conspire,  combine, 
confederate,  and  agree  together,  by  divers  false  pretences  and  subtle 
means  and  devices,  to  cheat  and  defraud  G.  P.  Rose  of  divers  large 
sums  of  money,  of  the  proper  moneys  of  G.  P.  R.  That,  in  pursuance 
of  the  last  mentioned  conspiracy,  &;c.,  defendants  afterwards,  to  wit,  on, 
&;c.,  and  on  divers  other  days,  &c.,  at,  &;c.,  did,  by  divers  false  pretences 
and  representations  and  subtle  devices  and  contrivances,  obtain  and 
acquire  to  themselves,  of  and  from  G.  P.  R.,  divers  large  sums  of 
money,  amounting'  in  the  whole  to  a  large,  &c.,  to  wit,  10,060/.,  of  the 
moneys  of  G.  P.  R.,  and  did  then  and  there  cheat  and  defraud  G.  P.  £• 
of  the  same  respectively. 
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Sixth  count.  That  defendants,  contriving  and  intending  fraudulently 
and  by  indirect  means  to  cheat  and  defraud  6.  P.  R.  of  his  moneys, 
on,  &;c.,  at,  &c.,  unlawfully,  falsely,  fraudulently  and  deceitfully  did 
conspire,  combine,  confederate  and  agree  together,  by  false  pretences 
and  subtle  means  and  devices,  to  cheat  and  defraud  6.  P.  B.  That,  in 
further  pursuance,  &c.,  defendants  on,  &c.,  at,  &c.,  did,  by  divers  false 
pretences  and  representations,  and  by  divers  subtle  stratagems,  means, 
devices  and  contrivances,  procure,  obtain,  acquire  and  get  into  their 
hands  and  possession,  of  and  from  G.  P.  R.,  divers  bills  of  exchange 
accepted  by  G.  P.  R.,  and  respectively  payable  at  a  future  day,  r^gog 
of  *great  amount  and  value,  to  wit,  10,050/. ;  and  did  then  and  '- 
there  cheat  and  defraud  G.  P.  R.  of  the  same,  and  of  the  proceeds 
thereof  respectively. 

Seventh  count.  That  defendants,  on,  &c.,  at,  &c.,  unlawfully,  falsely, 
fraudulently  and  deceitfully,  did  conspire,  combine,  confederate  and 
agree  together,  by  divers  false  pretences  and  representations,  and  by 
divers  subtle  and  indirect  means,  stratagems,  devices  and  contrivances, 
to  obtain,  acquire  and  get  into  their  hands  and  possession  of  and  from 
G.  P.  R.  divers  other  bills  of  exchange,  respectively  accepted  by  G.  P. 
R.,  and  respectively  payable  at  a  future  day,  for  divers  large  sums  of 
money,  amounting  in  the  whole  to  a  large,  &c.,  to  wit,  10,050/.,  and  to 
cheat  and  defraud  G.  P.  R.  of  the  same,  and  of  the  proceeds  thereof 
respectively. 

Eighth  count.  That  defendants,  on,  &c.,  at,  &c.,  unlawfully,  falsely, 
fraudulently  and  deceitfully  did  conspire,  combine,  confederate  and 
agree  together,  by  divers  false  pretences  and  indirect  means,  to  cheat 
and  defraud  G.  P.  R.  of  his  moneys. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Westminster  sittings 
after  Trinity  term,  1845,  among  other  evidence  produced  for  the  purpose 
of  showing  the  conspiracy,  a  warrant  of  attorney  was  oflfered  which  had 
been  executed  by  Gompertz,  and  handed  over  to  the  prosecutor,  G.  P. 
Rose,  at  the  time  of  his  accepting  some  of  the  bills.  The  prosecutor 
stated  that  he  had  at  first  declined  to  give  the  acceptances  which  he  then 
gave,  but  had  been  induced  to  do  so  by  (among  other  things)  the  warrant 
of  attorney  being  handed  to  him.     The  defeazance  was  as  follows. 

*'^  Whereas  the  said  George  Pitt  Rose  hath  accepted  a  bill  for  r^tooQ 
1,000/.,  drawn  by  the  said  Henry  Gompertz,  dated  28th  August, 
1841,  at  three  months'  date,  and  the  said  George  Pitt  Rose  hath  also 
accepted  four  other  bills  for  1,000/.  each,  drawn  by  the  said  Henry 
Gompertz,  respectively  dated  the  8th  day  of  September,  1841,  at  three 
months'  date,  and  the  said  George  Pitt  Rose  hath  also  accepted  two 
other  bills  for  500/.  each,  drawn  by  the  said  Henry  Gompertz,  dAted  8th 
September,  1841,  at  three  months'  date:  Be  it  remembered  that  the 
within  written  warrant  of  attorney  is  given  to  secure  the  payment  of  the 
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said  bills,  amonnting  to  6,000/.  And  it  is  hereby  agreed  and  declared 
between  the  said  parties  that  no  action  is  to  be  brought,  or  execution 
issued,  on  the  judgment  to  be  entered  upon  the  within  warrant  of  attor- 
ney, unless  default  should  be  made  in  payment  of  the  said  bills,  amount* 
ing  to  6,000/.,  by  the  said  Henry  Gompertz,  so  that  the  said  George  Pit! 
Rose  should,  in  consequence  thereof,  be  called  upon  to  take  up  or  pay 
the  said  bills  for  6,000/.,  or  any  of  them,  or  any  part  thereof;  it  being 
understood  that  only  such  part  thereof  as  he,  the  said  George  Pitt  Rose, 
should  be  called  upon  to  pay  the  said  Henry  Gompertz  should  be  liable 
to  under  this  warrant  of  attorney.  And  it  is  hereby  further  agreed  and 
declared  that  the  within  warrant  of  attorney  is  given  to  secure  another 
bill  of  2,000/.,  drawn  by  Henry  Gompertz,  and  accepted  by  the  said 
George  Pitt  Rose,  dated  the  8th  September,  1841,  at  three  months*  date  ; 
and  that  no  action  is  to  be  brought  or  execution  to  issue  on  the  judg- 
ment to  be  entered  up  hereon  except  upon  the  same  terms  and  conditions 
as  are  hereinbefore  specified  with  respect  to  the  before  mentioned  bills 
for  6,000/." 

•ft^n  '^^^^  instrument  was  not  stamped:  and  the  counsel  for  *the 
-'  defendant  objected  to  its  admission  ;  but  the  Lord  Chief  Justice 
admitted  it.  It  was  proved  that  there  was  no  such  person  as  the  William 
Parker  described  in  the  indictment.  Evidence  was  given  to  show  the 
pretences  made,  and  the  obtaining  of  the  acceptances ;  but  only  one 
conspiracy  was  shown.  It  appeared  that  the  prosecutor  had  not  parted 
with  any  money,  and  that  there  was  no  reason  to  suppose  that  he  intended 
to  take  up  the  acceptances.  It  was  not  shown  that  the  bills  which  he 
accepted  were  ever  in  his  hands  except  for  the  purpose  of  his  writing  his 
acceptances,  they  having  been  brought  to  him  complete,  except  as  to  his 
signature.  The  jury  found  a  verdict  of  Not  guilty  on  the  first  two  counts 
of  the  indictment,  and  of  Guilty  on  the  remaining  six. 

In  Michaelmas  term,  1845,  Peacock,  on  behalf  of  the  defendant  Gom- 
pertz, moved  for  a  new  trial  or  arrest  of  judgment,  on  the  grounds  after 
stated  in  the  argument ;  and  Watson,  on  behalf  of  Robert  Witham,  pro- 
duced affidavits  as  to  matters  of  fact,  and  made  a  similar  motion.  The 
Court  granted  a  rule  nisi.     In  last  term,(a) 

Cockbum  showed  cause.  First,  as  to  the  motion  in  arrest  of  judgment. 
The  objection  made  to  the  third  and  fourth  counts  (which,  if  valid,  wonld 
apply  to  the  sixth  and  seventh  counts  also)  is,  that  they  do  not  state 
whose  property  the  bills  of  exchange  were :  and  it  is  contended  that  the 
indictment  ought  to  show  all  the  particular  circumstances  of  the  charge. 
But  the  offence  is  the  same,  to  whomsoever  the  bills  belonged,  even  if 
f^nqo-i  they  belonged  to  the  defendants,  supposing  the  ^prosecutor  to 
*'    have  been  entitled  to  the  possession  of  them,  and  the  possession 

to  have  been  obtained  from  him  by  the  conspiracy.     In  Rex  v. y  1 

Chitt.  Rep.  '698,  it  was  holden  not  to  be  necessary,  in  an  indictment  for 

(o)  November  9th.    Before  Lord  Denmait,  C.  J.,  Coleridob,  WioRTMAif  and  Eklk.  Ja. 
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a  conspiracy  to  deprive  a  party  of  goods,  to  specify  the  goods.  In 
Regina  v.  Peck^  9  A.  &  E.  686,  it  was  decided  that  an  indictment  for 
conspiring  to  defraud  need  not  name  the  parties  who  were  to  bo  de« 
frauded.  The  last  four,  counts  are  further  objected  to  as  too  general. 
They  do  not  set  out  the  false  pretences.  But  in  Rex  v.  Oill^  2  B.  & 
Aid.  204,  it  was  holden  that  this  was  unnecessary  in  conspiracy.  The 
eighth  count,  which  is  the  most  general,  is  authorised  by  Rex  v.  Eccle8y{a) 
which  is  relied  upon  by  Bayley,  J,,  in  Rex  v.  QHL  These  authorities 
are  confirmed  by  Regina  v.  Kenrick,  5  Q.  B.  49,  and  Regina  y.  Blake^ 

6  Q.  B.  126.(6) 

Secondly,  it  is  objected  that  only  one  conspiracy  was  proved,  and  that 
therefore  the  verdict  of  guilty,  given  on  each  of  six  counts,  cannot  be 
sustained.  The  authority  for  this  is  said  to  be  O'Connell  v.  The  Queen^ 
11  CI.  k  Fin.  155.  But  that  case  does  not  bear  out  the  supposed  prin- 
ciple :  it  decides  only  that  a  general  judgment,  proceeding  upon  counts 
some  of  which  are  bad  and  some  good,  cannot  be  supported.  But  here 
the  question  is  whether  a  single  offence  may  not  be  described  in  different 
forms  by  different  counts ;  and  whether,  if  it  be  so  described,  and  proved, 
the  jury  be  not  bound  to  treat  each  count  *a8  proved.  To  act  r#ooo 
otherwise  would  clearly  be  to  find  against  the  evidence.  '- 

Nor,  again,  supposing  any  one  count  good,  and  others  bad,  will  the 
judgment  be  arrested.  The  contrary  was  assumed  in  0*Connell  v.  The 
Queen  even  by  those  who  held,  with  the  majority  in  the  House  of 
Lords,  that  a  judgment  on  counts,  of  which  some  are  bad,  cannot  be 
supported. 

Next,  it  is  objected  that  the  unstamped  warrant  of  attorney  ought  not 
to  have  been  received  in  evidence.  In  support  of  this  objection  Rex  v. 
Smyth,  1  M.  &  Rob.  155, 156,  S.  C.  5  C.  &  P.  201,  is  relied  upon.  But 
there  the  instrument  which  was  rejected  for  want  of  a  stamp  was  one  the 
validity  of  which  was  a  step  in  the  proof.  That  is  not  the  case  here, 
inasmuch  as  a  pretended  warrant  of  attorney  would  have  been  as  effectual 
towards  aiccomplishing  the  fraud  as  a  real  one.  It  is  suggested  that  the 
only  case  in  which  an  instrument  not  having  the  requisite  stamp  can  be 
admitted  is  where  such  instrument  is  part  of  the  crime  charged ;  for 
which  reliance  is  placed  on  Lord  Tenterdbn's  language  in  Rex  v.  Fowle, 
4  G.  &  P.  592.  But,  although  in  that  case  the  want  of  stamp  is  imma- 
terial, the  rule  is  not  restricted  to  such  cases.  If  an  instrument  be  used 
to  further  the  crime,  the  same  principle  must  apply ;  Keahle  v.  Payne, 
8  A.  &  E.  555,  a  case  of  a  civil  action  where  the  imputed  fraud  was  that 
of  a  third  party ;  Coppock  v.  Bower,  4  M.  &  W.  861. 

He  then  argued  on  the  afiSdavits. 

M.  D.  Hill  and  Peacock,  (or  the  defendant  Qompertz,  contrd..  r*QQ  i 
First :  as  to  the  arrest  of  judgment.    It  was  ^admitted  in  Regina 

(a)  Note  {d)  to  Bex  v.  Turner,  13  East,  230 ;  S.  C.  1  Leach,  C.  C.  274,  4th  ed. 

(b)  See  King  v.  The  Queen,  in  Exch.  Ch.  7  Q.  B.  795,  reversing  Ligina  ▼.  XTwi^,  in  Q.  B. 

7  Q.  B.  762. 
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V.  Kenrick,  and  decided  in  Regina  v.  Parker,  3  Q.  B.  292,  that,  in  an 
indictment  for  conspiring  to  obtain  goods  from  particular  persons,  it 
must  be  alleged  whose  the  goods  were.  In  the  third  count  it  appears 
only  that  the  prosecutor  was  the  acceptor  of  the  bills :  prim4  facie,  there- 
fore, they  were  not  his.  He  could  not  have  maintained  trover  or  tres- 
pass in  respect  of  them.  They  never  were  valuable  chattels  in  his  pos- 
session ;  Rex  v.  Phipoe,  2  Leach  C.  C.  673,  where  possession  of  the 
prosecutor's  note  of  hand  was  obtained  from  him  by  force ;  the  same 
principle  must  apply  to  an  acceptance  obtained  by  fraud.  This  view  is 
confirmed  by  Rex  v.  Edwards^  6  C.  &  P.  521,  and  Rex  v.  Hart^  6  C.  & 
P.  106.  The  same  objection  applies  to  the  fourth,  sixth  and  seventh 
counts.  The  last  four  are  too  general.  In  Rex  v.  Chilly  2  B.  &  Aid. 
304,  the  defendants  were  charged  with  conspiring  to  obtain  and  acquire 
"to  themselves"  the  moneys  of  parties  named:  but  Rex  v.  Biers^  1  A. 
k  E.  327,  must  be  considered  an  authority  against  so  general  a  form. 
Here  the  fifth  and  sixth  counts  do  not  even  charge,  as  was  done  in  Rex 
v.  Oillj  a  conspiracy  to  obtain  to  the  defendants.  The  eighth  count  is 
almost  identical  with  the  last  count  in  Rex  v.  BierSy  which  was  holden 
bad. 

Next,  the  verdict,  as  it  stands,  is,  that  the  defendants  have  been 
guilty  of  six  different  conspiracies,  one  only  having  in  fact  been  proved. 
0*ConneU  v.  The  Queen  shows  that  the  different  counts  must  be 
treated  as  charging  distinct  acts:  because,  if  all  the  counts  could  be 
assumed  to  relate  to  one  act  only,  and  that  act  were  ppoperly  charged 
^  -  in  any  count,  a  •judgment  on  that  count,  though  on  others  also 
J  which  charged  it  insufficiently,  would  be  legal.  [Goleridob,  J. 
In  Regina  v.  0*Brianj  1  Denison,  Or.  C.  9,  a  defendant  was  found 
guilty  of  manslaughter  generally,  on  two  counts  of  an  indictment  which 
described  a  murder,  in  one  count,  as  done  by  striking  with  a  stick,  in  the 
other,  by  striking  with  a  stone :  and  the  Judges  held  that  there  was  no 
ground  for  arresting  the  judgment,  the  mode  of  death  being  substantially 
the  same  according  to  each  charge.  That  assumes  that  proof  of  one 
offence  may  support  a  verdict  on  two  counts.]  In  ffolfard  v.  Dunnctt^ 
7  M.  &  W.  348,  and  Deere  v.  Ivey,  4  Q.  B.  379,  it  was  held  that  proof 
of  one  contract  will  not  support  two  counts  apparently  insisting  on  dis- 
tinct contracts.  In  Taylor  v.  Cole,  3  T.  R.  292,  there  were  two  counts 
in  trespass,  one  for  breaking  plaintiff's  house  and  expelling  him,  thfi 
other  for  expelling  him  ;  one  entry  and  expulsion  only  was  proved :  and 
BuLLER,  J.,  said  that  the  verdict  '^  cannot  remain  as  it  is  at  present : 
for  it  is  taken  generally ;  and  it  is  admitted  that  only  one  act  of  trespass 
was  proved."  Ward  v.  Bell,  1  C.  &  M.  848,  S.  C.  3  Tyrwh.  904, 
illustrates  the  same  principle.  Its  application  to  indictments  has  lately 
been  much  discussed  in  Campbell  v.  The  Queen,(a)  It  is  true  that  the 
punishment  for  conspiracy  is  discretionary :  but  it  cannot  be  assumed 
(a)  Post.    Judgment  in  Eb^ch.  Cb.,  Michaelmas  Vacation,  1847. 
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that  tHere  will  be  no  greater  punishment  for  what  appear  to  be  six 
offences  than  for  one.  If  the  punishment  were  statutory,  awarding  a 
maximum  and  minimum  of  punishment  for  every  conspiracy,  the  maximum 
and  minimum  would  here  be  multiplied  sixfold,  by  the  multiplication  of 
the  counts.  *It  is  no  answer  to  this,  that  the  Court  might  make  p^qqi* 
the  imprisonments  on  each  contemporaneous :  the  jury  ought  noX  ^ 
to  have  given  the  Court  power  to  inflict  the  multiplied  punishment  for  a 
single  offence.  If  there  were  separate  indictments  instead  of  separate 
counts,  auterfois  convict  might  be  pleaded  to  all  but  one.  But,  further, 
as  to  ^ome  of  the  counts  there  was  no  evidence.  The  counts  alleging  a 
conspiracy  to  defraud  the  prosecutor  of  moneys  are  not  proved,  no  money 
having  been  obtained  or  sought  fium  him.  Nor,  as  was  pointed  out  in 
argument  on  the  first  objection,*  is  it  proved  that  any  bill  was  obtained 
from  the  prosecutor ;  all  that  was  done  was  to  obtain  his  signature ;  and, 
as  he  had  no  intention  of  taking  the  bill  up,  the  fraud  would  be  not  on 
him  but  on  the  party  who  might  give  value  for  the  acceptance ;  in  this 
fraud  the  prosecutor  would  be  an  accomplice. 

As  to  the  stamp.  Wherever  the  character  of  the  instrument  is  imma- 
terial, it  does  not  signify  whether  it  be  properly  stamped  or  not ;  but 
this  does  not  apply  where  it  is  essential  to  the  case  that  the  instrument 
should  be  what  it  professes  to  be.  Thus  in  Rex  v.  Ilall,  3  Stark.  N.  P. 
6,  t>7,  where  a  clerk  was  indicted  for  embezzling  money  given  to  him  by 
hid  employer's  debtor,  and  an  unstamped  receipt,  given  by  the  defendant 
to  the  debtor  on  receiving  the  money,  was  offered  in  evidence,  the  evidence 
was  rejected.  Ilere  the  prosecutor  insisted  that  the  fraud  was  accomplished 
by  giving  a  warrant  of  attorney.  *  Again,  where  the  instrument,  even  if 
properly  stamped,  would  be  invalid,  the  want  of  stamp  is  no  objection ;  as 
where  the  indictment  is  for  forging  the  instrument  itself ;  2  East's  PL  Cr. 
956,  Rez  v.  ^Eeculist^  2  Leach's  Cr.  C.  703.  Coppock  v.  Bower^  4  i-^ooy 
M.  i  W.  361,  turns  on  the  same  principle.  So  in  Keable  v.  Payne^  ^ 
8  A.  &  £.  555,  the  check  was  invalid,  being  fraudulently  drawn  on  a 
party  who,  it  was  known,  would  not  honour  it.  But,  in  an  indictment 
fur  burning  a  house  with  intent  to  defraud  an  insurance  company,  an 
unstamped  memorandum  on  a  policy  was  holden  to  be  inadmissible; 
Ilex  V.  Gilhon,  1  Taunt.  95,  S.  C.  Russ.  &  Ry.  138.  There  the  exist- 
ence  of  the  insurance  depended  on  the  memorandum.  In  Rex  v.  Pooley^ 
3  B.  &  P.  311,  S.  C.  2  Leach's  Cr.  C.  887,  Russ.  &  Ry.  12,  31,  it  appears 
to  have  been  considered  that  a  draft  drawn  more  than  ten  miles  from 
London  on  a  London  banker,  without  a  stamp,  could  not  be  considered 
a  "draft"  "for  the  payment  of  money,"  within  stat.  7  G.  3,  c.  50,  s.  1, 
60  as  to  subject  a  party  employed  for  the  post  office  to  an  indictment  for 
felony  in  secreting  a  letter  in  which  the  draft  was  contained.  There, 
unless  the  draft  had  been  capable  of  being  enforced,  it  was  invalid.  In 
the  present  case,  the  warrant  of  attorney,  if  stamped,  would  have  been 
valid  and  could  have  been  enforced;  it  might  be  stamped  now,  and 

VOL.  IX.— 61  2  S 


837  Regina  v.  Gompertz.   M.  V.  1846. 

enforced :  and  it  was  offered  in  evidence  in  the  character  of  a  warrant 
of  attorney;  the  defeazance  recites  the  acceptances.  In  Regina  v. 
Welch^(a)  at  the  last  Warwick  assizes,  a  defendant  was  indicted  for 
embezzlement :  and,  to  show  that  he  was  a  clerk,  and  what  his  duti<  s 
were,  an  unstamped  appointment  was  offered  in  evidence,  but  rejected 
by  Coleridge,  J  In  Buxton  v.  Cornish^  12  M.  &  W.  426,  there  was  a 
claim  for  work  and  labour  done  ultra  a  written  contract :  and  it  |ras 
^  _  held  that  the  Judge  could  not  look  *at  the  written  contract,  being 
J  unstamped,  for  the  purpose  even  of  seeing  what  work  was  and 
what  was  not  comprehended  in  it.  In  Williams  v.  Gerry ^  10  M.  &  W. 
296,(&)  an  unstamped  bill  of  sale  was  held  inadmissible,  though  it  had 
been  cancelled,  and  was  offered  in  evidence  only  to  prove  that  a  subse- 
quent bill  of  sale  was  bon&  fide. 

Watson  and  Cowlingy  for  the  defendant  Robert  Witham,  argued  upon 
the  affidavits.  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  judgment. 

First :  there  is  no  ground  for  arrest  of  judgment.  One  count,  at 
least,  is  a  good  one.  The  authority  of  Rex  v.  Grille  2  B.  &  Aid.  204, 
never  overruled,  but  founded  on  excellent  reason  (and  decided  by  Lord 
Tenterden  and  Holroyd,  J.),  has  been  always  recognised,  though  not 
without  regret,  because  that  form  of  indictment  may  give  too  little  infor- 
mation to  the  accused.  A  fair  observation  was  made  upon  the  manner 
in  which  that  precedent  was  treated  in  Rex  v.  Biers^  1  A.  &  E.  327  ;  but 
even  from  the  expressions  there  used,  and  much  more  from  what  has 
been  said  in  later  cases,  it  appears  plainly  that  the  Court  has  never 
doubted  the  correctness  of  the  decision  in  Rex  v.  Gill, 

Secondly:  it  is  also  said  that  the  verdict  was  given  on  all  the  several 
counts,  and  that  this  is  ground  for  a  new  trial.  This  novel  objection 
was  deduced  from  0*Connell  v.  The  Queen^  which,  however,  furnished 
^  no  ground  for  it.     There  the  judgment  was  held  *erroneoiis, 

J  because  it  proceeded  on  several  counts,  some  of  which'were  not 
good ;  and  the  party  was  held  to  have  been  punished  for  that  for  which 
there  existed  no  right  to  punish  him.  Here  those  convicted  have 
received  no  sentence :  and  it  must  not  be  presumed  that  they  ever  will 
receive  any  in  respect  of  any  objectionable  count.  The  distinct  findings 
of  the  jury  furnish  the  means  of  avoiding  the  objection  which  prevailed 
ill  O'Connell  v.  The  Queen,  if  the  indictment  afforded  any  ground  fur 
raising  it.  The  defendants  having  taken  issue  on  every  count,  the  clear 
duty  of  the  Court  was  to  see  if  the  evidence  proved  every  count.  To 
the  objection  that  the  jury  have  found  them  all  proved,  that  each 
charges  a  distinct  conspiracy,  that  it  must  be  taken,  therefore,  that  as 
many  distinct  conspiracies  are  found  as  there  are  counts,  but  that  in 
fact  only  one  was  proved,  the  answer  is,  that  the  evidence  accorded  with 

(a)  See  p.  840,  post.  v6)  See  Smart  v.  Noken,  6  M.  &  G.  911. 


9  Adolphus  &  Ellis.   N.  S.  839 

and  proved  the  allegations  in  each :  the  yerdict  was  found  thereupon ; 
and  with  this  finding  we  are  satisfied. 

Thirdly :  the  reception  in  evidence  of  a  warrant  of  attorney  without 
a  stamp  was  another  ground  of  application  for  a  new  trial.  This  is  a 
point  of  very  great  importance ;  for  few  frauds  are  committed  without 
the  intervention  of  written  instruments  made  subject  to  the  stamp  duties; 
and  yet  on  such  occasions  they  are  rarely  stamped.  The  giving  such  an 
instrument  as  a  security,  on  the  face  of  it  valid  to  an  ignorant  person's 
apprehension,  but  really  unavailable  for  want  of  a  stamp,  may  some- 
times be  one  of  the  means  by  which  the  fraud  is  practised :  and,  where 
the  object  of  the  evidence  is  not  to  enforce  or  set  up  the  instrument  as  a 
valid  instrument,  but  merely  to  show  that  it  was  part  of  a  •scheme  riUQAQ 
of  fraud,  and  so  to  use  it  for  a  purpose  collateral  to  the  object 
apparent  upon  the  face  of  it,  there  are  many  cases  in  which  it  has  been 
held  that  a  written  instrument,  requiring  a  stamp  but  unstamped,  is 
admissible.  On  the  other  hand,  if  there  be  any  allegation  to  the  proof 
of  which  an  instrument  available  in  law  is  necessary,  or  if  it  be  tendered 
as  such  instrument,  unless,  as  in  forgery,  it  be  itself  the  subject  matter 
of  the  charge,  then  it  cannot  be  received  unstamped,  if  of  a  nature 
requiring  a  stamp.  This  distinction  is  well  known ;  and  it  is  needless 
to  cite  the  cases  which  establish  it.  In  the  present  cade,  the  fraud  on 
the  witness  Rose  was  only  the  more  complete  by  the  instrument  given  to 
him  as  a  security  beitig  unstamped.  As  proof  of  the  principal  charge, 
it  was  immaterial  whether  stamped  or  not :  in  effect,  it  was  tendered,  not 
to  prove  that  the  defendant  Gompertz  gave  the  witness  a  warrant  of 
attorney,  for  which  purpose  it  would  have  been  inadmissible,  but  to  con- 
firm the  witness's  general  story  by  producing  a  paper  signed  by  the 
defendant,  which,  whether  valid  or  not,  the  witness  alleged  the  defend- 
ant to  have  given  to  him  asvja  good  counter  security.  In  this  point  of 
view  the  validity  of  the  instrument  was  wholly  immaterial.  On  princi- 
ple, therefore,  the  instrument  was  receivable.  And  this  case  is  not 
identical  with  the  case  of  Rez  v.  ffall,  8  Stark.  N.  P.  C.  67,  where  a 
receipt  was  put  in  distinctly  as  such,  to  prove  the  receipt  of  the  money, 
the  very  purpose  for  which  the  legislature  had  made  it  inadmissible  with- 
out a  stamp.  In  the  case  of  Regina  v.  Welch^  tried  at  the  last  War- 
wick assizes  before  my  brother  Coleridge,  to  prove  the  party  charged 
with  embezzlement  a  clerk,  an  unstamped  appointment  of  him  as  such, 
with  a  salary  of  *200/.  per  annum,  was  offered,  and  rejected,  r*QA\ 
because  the  relation  of  master  and  clerk  was  the  foundation  of 
:he  proceeding,  and  the  law  expressly  provides  that  that  relation  shall 
not  be  proved  to  have  been  created  by  a  written  but  unstamped  agree- 
ment, and  that  such  agreement  without  stamp  shall  be  void  and  not 
available  to  any  purpose.  The  relation,  therefore,  of  mastei  and 
servant  did  not  exist,  by  reason  of  the  want  of  a  stamp.     And  we  arc 
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of  opinion  that  this  warrant  of  attorney  was  admissible  in  the  preseot 
case  on  both  these  grounds. 

Fourthly :  the  verdict  was  impeached,  however,  as  unsupported  by  the 
evidence,  because  the  charge  was  of  a  conspiracy  to  obtain  acceptances 
of  and  from  the  prosecutor,  whereas  he  proved  that  the  acceptances  vere 
ready  written  and  in  possession  of  the  defendants,  or  some  of  them,  aod 
nothing  was  sought  to  be  obtained  but  his  signature.  We  think  this 
substantially  the  same  thing.  It  was  only  by  the  signature  of  the  wit- 
ness that  the  bills  became  complete ;  and  his  acceptance,  when  giyen, 
being  without  any  consideration,  was  at  the  instant  his,  and  in  his  pos- 
session. It  was  also  urged  that  the  entire  transaction,  as  proved  by  the 
evidence,  was  at  variance  with  the  indictment,  as  all  parties  well  knew 
that  the  prosecutor  had  no  money  nor  could  be  defrauded  of  any ;  and 
that  the  real  fraud  was  on  the  prosecutor*s  part,  to  the  prejudice  of  some 
expected  lender  of  the  sums  mentioned  in  the  bills  in  return  for  accept- 
ances of  no  value.  There  may  be  some  ground  for  this  imputation  upon 
the  prosecutor :  but  it  will  not  disprove  the  fraud  practised  upon  him  by 
inducing  him  to  accept  bills  without  a  corresponding  advance  of  cash. 
Though  there  was  little  appearance  of  solvency  in  the  prosecutor, 
•«j.9l  **^^^®  ^'^^  fraudulently  induced  him  to  incur  the  liability  most 
""J  have  speculated  on  some  pecuniary  advantage  from  it:  and, 
though  the  money  could  in  such  case  only  have  come  from  his  respect- 
able friends,  as  he  had  no  funds  of  his  own,  the  money  intended  to  be 
so  procured  might  well  be  described  for  this  purpose  as  his  money. 

Fifthly :  We  think,  however,  on  comparing  the  affidavits  of  Messrs. 
Witham,  father  and  son,  with  the  answer  to  them  sworn  by  the  prosecu- 
tor, that  there  is  sufficient  ground  for  directing  a  new  trial. 

Rule  absolute  for  a  new  trial. 

Lord  Denman,  C.  J.,  after  delivering  judgment  as  above,  added: 
We  might  perhaps  see  no  ground  for  disturbing  the  verdict  so  far  as  it 
affects  Gompertz :  but  into  this  we  do  not  inquire  ;  for  we  cannot  grant 
a  new  trial  as  to  one  conspirator  without  granting  it  to  all  who  are  con- 
victed. As,  therefore,  we  cannot  separate  the  defendants,  there  must 
be  a  new  trial  as  to  all. 

Coleridge,  J.  There  would  be  no  difficulty  if  some  had  been  acquitted 
and  some  convicted.  That  was  so  in  Rex  v.  Mawhey^  6  T.  R.  619,  and 
this  Court  held  that  a  new  trial  might  be  granted  in  favour  of  those 
convicted,  without  disturbing  the  verdict  as  to  those  acquitted. 
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BURDON  and  Another  v.  BENTON.     Jan.  13. 

In  an  action  by  drawer  against  acceptor  of  a  bill  of  exchange,  a  plea  that  defendant  accepted 
merely  for  plaintiff's  accommodation,  and  that  plaintiff  did  not,  at  any  time,  give  any  value 
or  consideration  for  the  acceptance,  fails,  if  it  appear  that,  aftec  the  bill  was  accepted  (as 
alleged)  for  accommodation,  the  plaintiff  gave  a  cross  acceptance  and  was  obliged  to  pay  the 
amount,  and  that  the  bill  accepted  by  defendant  was  due  and  unpaid  at  the  time  of  action 
brought. 

Assumpsit  on  a  bill  of  exchange,  at  two  months,  for  100/.  18s.  6(1., 
drawn  by  plaintiffs  upon,  and  accepted  by,  defendant. 

Plea.  That  defendant  accepted  the  bill  at  the  request  of  plaintiffs, 
and  merely  for  their  accommodation,  and  that  plaintiffs  did  not  at  any 
time  give  to  defendant,  nor  did  defendant  at  any  time  have  or  receive, 
any  value  or  consideration  for  his,  the  defendant's,  accepting  or  paying 
the  said  bill.     Verification. 

♦Replication,  De  injurift.     Issue  thereon.  r*844 

There  were  also  money  counts,  and  a  special  count  applicable 
to  the  transactions  after  mentioned ;  to  all  of  which  non  assumpsit  and 
a  set-off  were  pleaded. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
last  Michaelmas  term,  it  appeared  that,  about  21st  October,  1845,  the 
plaintiffs  had  placed  in  the  hands  of  the  defendant,  who  was  a  share- 
broker,  some  railway  scrip  (the  value  of  which,  at  this  time,  the 
plaintiffs  estimated  at  258/.),  to  be  disposed  of  for  them,  that,  while  the 
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shares  remained  unsold/  plaintiffs  requested  defendant  to  accept  a  bill 
drawn  by  them  ;  and  the  defendant  accepted  the  bill  now  declared  upon, 
dated  23d  October,  1845.  This  acceptance  was  given  on  an  agreement 
between  the  plaintiffs  and  defendant  that,  if  the  shares  produced  1002., 
the  defendant  should  retire  the  bill;  if  they  did  not,  the  plaintiffs. 
Afterwards,  in  the  same  month  of  October,  it  iQras  agreed  that  the 
plaintiff's  should  give  the  defendant  their  acceptance  for  100/.  for  the 
purpose  of  discount:  and  the  plaintiffs  accordingly  accepted  a  bill  at 
two  months  for  lOOZ.,  drawn  by  the  defendant.  In  the  following  month 
it  was  agreed  that  another  bill  should  be  substituted  for  this :  and  the 
defendant  drew  iC  bill  for  lOOZ.  on  the  plaintiffs,  dated  November  28th, 
at  two  months:  this  the  plaintiffs  accepted;  and  the  bill  previously 
accepted  by  them  was  destroyed.  The  shares  were  still  unsold :  and  it 
was  at  this  time  understood  between  the  parties  that  the  bill  last 
accepted  by  plaintiffs  should  stand  as  a  counter  security  to  the  defendant 
for  the  amount  of  his  acceptance  due  in  the  following  month,  which 
amount  he  undertook  to  pay.  The  defendant  parted  with  the  bill  of 
November  28th ;  and  the  plaintiffs  were  obliged  to  pay  it.     The  defen- 


*845] 


dant  raised  a  few  pounds  on  the  *shares ;  but  they  were  never 


sold,  nor  was  the  defendant's  acceptance  honoured;  and  the 
plaintiffs,  in  January,  1846,  commenced  the  present  action.  The  Lord 
Chief  Justice  directed  the  jury  that,  under  these  circumstances,  if 
proved,  the  second  plea  failed,  for  the  bill  could  not  be  considered  an 
accommodation  bill.  The  jury  found  a  verdict  for  the  plaintiffs,  with 
1177.  damages,  consisting  of  the  amount  due  on  the  bill  declared  upon, 
and  the  sum  raised  by  the  defendant  on  the  shares,  and  not  paid  over. 

Humfrey  now  moyed(a)  for  a  new  trial  on  the  ground  of  misdirection. 
The  facts  are  no  answer  to  the  plea.  The  acceptance,  when  given,  was 
an  accommodation  acceptance :  the  plaintiffs  were  to  provide  for  it. 
either  by  taking  it  up  or  by  permitting  the  defendant  to  keep  the  pro 
ceeds  of  the  shares,  which  however  proved  worthless.  The  subsequent 
facts  do  not  alter  the  nature  of  the  acceptance,  though  the  plaintiffs 
might  have  maintained  a  cross  action  for  the  payment  made  on  their  own 
acceptance.  [Erlb,  J.  An  accommodation  bill  is  always  meant  to  be 
negotiated.  Patteson,  J.  Was  the  first  bill  negotiated  in  this  case  ?] 
That  does  not  appear.  It  might  not  be  practicable.  [Erle,  J.  The 
defendant  accepts  a  bill  against  the  proceeds  of  shares.  A  few  days 
afterwards  the  plaintiffs  accept  a  counter-bill.  That  they  are  obliged  to 
pay ;  and  they  then  call  upon  the  defendant  to  meet  his  own  acceptance. 
He  must  say  in  defence,  "You  never  gave  me  value  during  the  currencj 
of  the  bill.**  That  is  the  meaning  of  the  plea.  If  the  drawer  gives  the 
acceptor  value  at  any  time  during  the  currency  of  the  bill,  it  is  not  an 
i^QAGr\  •accommodation  acceptance.]  That  which  was  an  accommodation 
^  acceptance  at  first  did  not  cease  to  be  so  on  a  counter-acceptance 
(a)  Before  Lord  Denmax,  C.  J.,  Patteson,  Coleridge  and  Krle,  Js. 
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being  given  afterwards :  otherwise  a  party  holding  goods  as  indemnity 
against  an  accommodation  bill  would  be  obliged  to  give  them  up  on 
receiving  the  cross  bill ;  but  Fletcher  v.  Heathy  7  B.  &  C  517,  shows  that 
this  would  not  be  so.  [Patteson,  J.  Your  argument  is  that  the  issue 
relates  to  the  time  of  giving  the  accommodation  acceptance.]  It  does. 
[Erle,  J.  The  question  raised  by  the  plea  is  not  only  whether  the  bill 
was  accepted  for  accommodation,  but  whether  the  plaintiffs  at  any  time 
gave  the  defendant  any  value  for  it.]  It  never  was  the  intention  of  the 
parties  that  the  defendant  should  be  sued  by  the  plaintiffs  on  the  first 
acceptance.  If  he  could  have  been  so  sued,  a  holder  of  the  first  bill 
might  have  recovered  against  him  as  acceptor  of  that  bill,  and  afterwards 
he  would  have  remained  liable,  as  drawer,  to  pay  a  holder  of  the  bill 
accepted  by  the  plaintiffs.  The  first  acceptance,  therefore,  was  an 
accommodation  acceptance,  down  to  the  time  of  the  bill  becoming  due. 
[Patteson,  J.  You  say  that,  if  the  defendant  had  sold  the  shares  and 
not  retired  that  bill,  and  the  plaintiff  had  been  compelled  to  pay  it,  he 
must  have  brought  an  action  for  money  paid.]  He  must.  It  was  not 
expressly  proved  that  the  first  bill  had  been  negotiated ;  but  the  giving 
of  the  subsequent  bill  makes  it  probable :  and  the  clear  inference  is  that 
the  first  acceptance  was  always  considered  an  accommodation  acceptance, 
as  between  the  plaintiffs  and  defendant.  Cur,  adv,  vult 

Lord  Den  MAN,  C.  J.,  on  a  subsequent  day  of  the  term  (January  29th), 
delivered  the  judgment  of  the  Court.     •After  having  stated  the  r*QA*T 
pleadings,  and  the  material  facts  of  the  case,  his  Lordship  pro-  "- 
ceeded  as  follows. 

The  defendant  moved  for  a  new  trial,  alleging  that  his  plea  was 
proved.  We  think  otherwise.  It  was  not  confined  to  the  allegation  that 
the  bill  was  given  merely  for  the  plaintiffs'  accommodation,  but  went  on 
to  aver  that  the  plaintiffs  had  never  given  any  value  for  it.  If  it  had 
been  so  confined,  a  question  would  have  arisen  on  the  first  transaction ; 
but  we  think  the  allegation  that  the  plaintiffs  at  no  time  gave  value  for 
it  was  disproved  by  showing  that  the  plaintiffs  had  been  compelled  to 
pay  the  amount  of  the  dishonoured  bill  accepted  by  him ;  Rolfe  v.  Caslon^ 
2  H.  Bl.  570 ;  Cowley  v.  Dunlop,  7  T.  R.  565 ;  Bosanquet  v.  Dudman, 
1  Stark.  N.  P.  C.  1 ;  Bolland  v.  Bygrave,  Ry.  &  M.  271  ;(a)  Atwood  v. 
Orawdie,  1  Stark.  N.f .  C.  483.  Rule  refused. 

(a)  S€e  Bamett  v.  Brand&o,  6  M.  &  G.  630,  666 ;  Branddo  v.  Bamett,  3  C.  B.  519. 


BROOKS  V.  BOCKETT.    Jan.  14. 

The  claane  (eect.  37)  of  stat.  6  &  7  Vict.  c.  73,  making  attorneys'  bills  taxable  though  the 
business  was  all  transacted  out  of  Court,  is  retrospective ;  but  delivery  of  a  bill  for  such 
business,  done  before  the  act  psssed,  is  not  valid  unless  the  bill  was  delivered  since  the  pass- 
ing of  the  act,  as  well  as  one  month  before  commencing  an  action. 
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QtMre^  whether  an  action  may  be  commenced  since  the  statute  without  detivery  of  a  new 
bill,  where  a  bill  has  been  delivered,  and  the  charges  were  taxable,  before  the  sutate. 

In  an  action  for  an  attorney's  charges,  if  the  plaintiff  fails  on  the  count  for  work  and  laboar 
because  no  bill  has  been  delivered*  he  cannot  recover  under  a  count  upon  an  account  stated; 
ihongh  he  prove  that  the  charges  were  assented  to  by  the  client. 

Assumpsit  for  non-payment  of  200/.  stated  to  be  due  for  work  and 
materials,  200/.  for  money  paid,  and  200/.  on  an  accoant  stated. 
♦8481  *P1®*8.  1.  Non  assumpsit.  Issue  thereon.  2.  That  this 
•  ''  action  was  commenced  after  the  passing  of  a  certain  act  of  parlia- 
ment, &c.  (6  &  7  Vict.  c.  73) :  that  plaintiff,  before  and  at  the  time  of 
the  making  of  the  promise,  &c.,  was  an  attorney  of  and  in  the  Court, 
&c.,  before  the  Queen  herself  at  Westminster,  and  that  the  said  sum  of 
money  in  the  first  count  of  the  declaration  mentioned,  and  every  part 
thereof,  is  claimed  by  the  plaintiff  to  be  due  to  him  for  work  and  busi- 
ness done  and  transacted  by  plaintiff  for  defendant,  and  materials  for 
the  same  provided,  as  the  attorney  and  solicitor  of  and  for  the  defendant, 
and  for  charges  and  fees  in  respect  thereof,  and  not  for  or  in  respect  of 
any  cause,  matter,  or  thing  done  or  transacted  otherwise  than  by  the 
plaintiff  as  such  attorney  and  solicitor :  that  the  money  paid  was  paid  in 
the  doing  of  such  business,  &;c. :  and  that  the  said  account  stated  was  and 
is  an  account  stated  by  defendant  of  and  concerning  the  said  charges 
and  fees,  payments  and  disbursements,  in  this  plea  and  in  the  declaration 
mentioned,  and  in  relation  thereto,  and  not  otherwise  or  in  any  manner 
touching,  concerning  or  relating  to  any  cause,  matter  or  thing  other 
than  in  this  plea  aforesaid.  And  that  no  bill  of  the  said  charges,  &c., 
or  of  any  part  thereof  respectively,  subscribed  with  the  proper  hand  of 
the  plaintiff,  or  enclosed  in,  or  accompanied  by,  a  letter  so  subscribed, 
referring  to  such  bill,  was  delivered  by  plaintiff  to  defendant  (he  the 
defendant  being  the  party  to  be  charged  therewith),  or  sent  by  the  post 
to  or  left  for  him  at  his  counting  house,  office  of  business,  dwelling  house 
or  last  known  place  of  abode,  one  month  before  the  commencement  of 
this  suit,  or  ever  delivered,  sent  to  or  left  for  him  the  defendant  in  any 
manner  whatever,  as  by  the  said  statute  is  required.  Verification. 
^  *Replication  to  plea  2.    "  That,  more  than  a  month  before  the 

J  commencement  of  this  suit,  to  wit,  on  the  5th  day  of  August, 
1840,**  plaintiff  left  for  defendant  at  his  the  defendant's  then  office  of 
business,  situate,  &c.,  "a  bill  of  such  fees,  charge^and  disbursements  in 
the  second  plea  mentioned,  accompanied  by  a  letter,  subscribed  with  the 
proper  hand  of  the  plaintiff,  referring  to  such  bill."  Conclusion  to  the 
country.     Issue  thereon. 

On  the  trial,  before  Coleridgb,  J.,  at  the  sittings  in  Middlesex  during 
Easter  term,  1844,  it  appeared  that  the  charges  in  question  related 
wholly  to  conveyancing  business,  done  in  1839  and  1840 :  that  in  the 
latter  year  the  plaintiff  delivered  a  bill  of  costs,  unsigned,  but  inclosed 
in  a  letter  signed  by  him,  referring  to  the  bill :  and  that  the  present 
action  was  commenced  in  January,  1844,  after  the  passing  of  stat.  6  & 
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7  Vict.  c.  73.(a)  It  was  contended,  for  the  plaintiff,  that,  as  sect.  37  of 
the  statute  makes  an  attorney's  bill  taxable  though  no  part  of  the  basi- 
ness  shall  have  been  transacted  in  any  court  of  law  or  equity,  the  bill  ir 
question  ought  to  have  been  delivered  after  the  passing  of  the  act,  so  as 
to  give  the  defendant  an  opportunity  of  having  it  taxed  before  proceed- 
ings were  taken  to  enforce  payment.  The  learned  Judge  reserved  leave 
to  move  to  enter  a  nonsuit,  or  a  verdict  for  the  defendant  on  the  second 
issue :  and  a  verdict  was  found  for  the  plaintiff,  damages  73Z.  14«. 

Watson^  in  the  ensuing  term,  obtained  a  rule  to  show  cause  why  a 
verdict  should  not  be  entered  for  the  *defendant  on  the  second   p^^o^n 
issue,  on  the  ground  above  stated,  oir  why  judgment  should  not   ^ 
be  arrested  because  the  replication  did  not  show  that  the  bill  was  deli- 
vered after  the  passing  of  the  act. 

Piatt,  in  the  same  term,  obtained  a  rule  to  show  cause  why,  if  a  ver- 
dict were  entered  for  the  defendant,  judgment  should  not  be  given  for 
the  plaintiff  non  obstante  veredicto,  because  the  plea  did  not  show  that 
the  bill  was  for  charges  taxable  as  well  before  as  since  the  act ;  or,  if  it 
was  for  charges  taxable  only  under  the  act,  that  the  work  to  which  they 
related  had  been  done  since  the  act  passed. 

In  Trinity  vacation,  1845,(ft) 

Jervis  and  Peacock  showed  cause  against  the  defendant's  rule  and 
supported  that  of  the  plaintiff.  Stat.  6  &  7  Vict.  c.  73,  s.  1,  enacts  that 
Btat.  2  G.  2,  c.  23,  and  other  acts  relating  to  attorneys,  shall  be  repealed 
"  except  so  far  as  relates  to  any  matters  or  things  done  at  any  time 
before  the  passing  of  this  act,  all  which  matters  and  things  shall  be  and 
remain  good,  valid,  and  effectual,  to  all  intents  and  purposes  whatsoever, 
as  if  this  act  had  not  passed."  But,  if  sect.  37  is  nevertheless  retrospective 
for  the  purpose  of  subjecting  to  taxation  bills  for  business  done  before  the 
act  passed,  it  must  als6  operate  retrospectively  in  making  the  delivery  of 
a  bill  before  the  act  available  in  respect  of  charges  to  be  taxed  after  it. 
Were  this  not  so,  a  party  who  had  used  all  possible  precaution  in  delivering 
a  bill  while  •the  law  was  yet  unaltered  might  be  debarred  of  his  r#oc-i 
action  by  the  Statute  of  Limitations  before  a  month  could  elapse 
from  the  delivery  of  a  bill  under  the  new  statute :  and  a  bill,  though  it  had 
been  delivered  nearly  twelve  months  before  the  act  of  Victoria  passed, 
would  not  be  exempt  from  taxation  by  lapse  of  time,  under  sect.  37,  till  the 
end  of  a  new  period  of  twelve  months.  According  to  the  view  taken  on 
the  other  side,  even  a  verdict  obtained  before  the  statute  would  not  bring 
the  bill  within  the  exemption  provided  in  that  case  by  sect.  37.  It  would 
be  a  forced  and  unfair  construction  to  hold  that  proceedings  commenced 
before  the  statute  must  all  begin  de  novo.     This  plea,  if  otherwise  good, 

(a)  *'  For  consolidating  and  amending  several  of  the  laws  relating  to  attorneys  and  solicitors 
practising  in  England  and  Wales."     Royal  Assent,  22J  Aui^ust,  1843. 

(6)  June  14th  and  2l8t.  Before  Lord  Denmam,  C.  J.,  Williams  and  Coleridge,  Js.  Wil< 
UAMs,  J.,  left  the  Court  during  the  argument  on  the  second  day. 

VOL.  IX. — G2 
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is  no  answer  on  the  account  stated,  more  than  it  would  be  to  an  action 
on  a  promissory  note  given  in  respect  of  an  attorney's  charges.  "  An 
account  stated  alters  the  nature  of  the  debt:"  2  PhUl.  Ev.  126,  7th  ed. 
But  the  plea  is  bad,  as  being  too  general  to  raise  the  defence.  It  does 
not  show  non-delivery  of  a  bill  required  by  stat.  2  G.  2,  c.  23,  s.  23;  for 
the  words  are  ''that  this  action  was  commenced  after  the  passing  of " 
Stat.  6  &  7  Vict.  c.  73,  and  "that  no  bill,"  kc.  "was  delivered"  "one 
month  before  the  commencement  of  this  suit,  or  ever  delivered,"  4c.,  "  as 
by  the  said  statute  is  required."  That  means  that  the  plaintiff  did  not 
deliver  a  bill  required  by  the  last  mentioned  act ;  not  "  such  a  bill"  as 
that  act  requires,  for  to  allege  so  would  be  referring  a  question  of  law 
to  the  jury.  And,  if  a  non-delivery  under  the  present  act  is  insisted 
upon,  the  plea  oi^ght  to  have  shown  that  the  items  were  such  as  would 
require  a  delivery  for  the  purpose  of  taxation  under  this  act  though  a 
*8S21   ^^^^  might  have  been  delivered  before  the  act  passed  and  *when 

the  items  were  not  taxable.  The  replication,  if  the  plea  requires 
an  answer,  is  sufficient.  If  the  date  there  given  is  material,  the  plaintiff 
has  brought  himself  within  the  protection  of  the  act :  if  it  is  not,  the 
objection  taken  was  available  only  on  special  demurrer. 

Watson  and  Gurney^  contra.  The  true  issue  on  the  defendant's  side 
is,  that  the  plaintiff  has  delivered  no  bill  having  the  requisites  mentioned 
in  the  statute;  that  is^  properly  subscribed,  or  accompanied  by  and 
referred  to  in  a  letter  so  subscribed,  and  in  other  respects  regular  accord- 
ing to  the  construction  which  the  Courts  have  given  to  the  acts  of  parlia- 
ment on  this  subject.  So  in  Hickes  v.  Cracknelly  3  M.  &  W.  72,(a)  where, 
in  debt  on  an  annuity  bond,  it  was  pleaded  that  the  deed  was  made  after 
the  passing  of  stat.  53  G.  3,  c.  141,  and  that  "  no  memorial  of  the  said 
writing,  containing  the  names  of  all  the  witnesses  thereto,  and  the  date,'' 
&c.,  and  the  names  of  all  the  parties,"  &c.,  "  was  enrolled  in  the  High 
Court  of  Chancery,  according  to  the  directions  of  the  said  act  of  parlia- 
ment," whereby  the  deed  was  null,  &c.,  Parke,  B.,  said :  "  I  have  not  the 
least  doubt  the  meaning  of  the  plea  is — not  that  there  was  no  memorial 
at  all — but  that  there  was  not  such  a  memorial  as  the  act  of  parliament 
requires — no  valid  memorial :"  and  the  Court  so  held.  If  the  meaning 
of  the  plea  is  not  that  relied  upon  by  the  defendant,  the  replication  is 
clearly  imperfect,  and  the  issue  upon  it  nugatory,  and  there  must 
be  judgment  non  obstante  veredicto ;  and,  as  there  is  no  other  issue  upon 
which  damages  are  assessed,  no  such  difficulty  arises  as  in  Lemn  v. 
*8531   *-^^^^^^*>  ^  M.  &  W.  720,  where  the  damages  were  assessed 

generally.  The  real  question  is  upon  the  meaning  of  stat.' 6  &  T 
Vict.  c.  73,  8.  37.  That  clause  introduces  two  new  provisions,  material 
to  the  present  case :  that  a  conveyancing  bill  may  be  taxed  ;  and  that  a 
bill  not  signed  by  the  attorney's  own  hand  shall  be  sufficient,  if  acoom- 

(a)  See  Drester  v.  Stantfeld,  14  M.  &  W.  822. 
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panied,  and  referred  to,  bj  a  letter  so  signed.  In  other  respects  the 
intention  (as  appears  by  sect.  1)  is  to  keep  things  as  they  would  have 
been  if  the  statute  had  not  passed :  matters  transacted  before  that  time 
are  exempted  from  change,  and  continued  in  force.  But  here  nothing 
had  been  done  which  the  statute  could  keep  alive :  there  had  been  no 
signed  bill,  and  no  business  subject  to  taxation.  Conveyancing  business 
had  been  done  before  the  statute,  but,  legally,  no  bill  delivered.  When 
the  statute  passed,  delivery  of  a  bill  in  respect  of  the  past  business 
became  necessary  to  the  bringing  of  an  action ;  for  sect.  37  operates 
retrospectively ;  Binns  v.  JETgy,  1  Dowl.  &  L.  661.  The  enactment,  that 
from  and  after  the  passing  of  this  act  no  attorney  shall  commence  any 
action  for  the  recovery  of  fees  and  charges  until  the  expiration  of  one 
month  after  he  shall  have  delivered  a  bill,  intimates  that  a  delivery  after 
the  statute  was  contemplated  in  all  cases ;  but  especially  in  that  of  a  bill 
made  taxable  by  the  statute  itself,  and  which  was  not  so  before.  Clearly 
the  period  of  twelve  months,  after  which  a  bill  is  not  to  be  taxable 
except  under  special  circumstances,  is  intended  to  commence  after  the 
statute.  The  same  reasonable  view  which  is  now  contended  for,  as  to 
the  prospective  or  retrospective  operation  of  words,  was  adopted  in 
Benjamin  v.  Belcher^  11  A.  &  E.  350,  367  (et  seq.),  when  the  Court  had 
*to  construe  sect.  127  of  the  Bankrupt  act,  6  G.  4,  c.  16.  As  r*oc4 
to  the  form  of  the  plea ;  the  words  comprehend  the  real  defence, 
and  point  it  out  sufficiently,  following  the  language  of  stat.  6  &  7  Vict. 
c.  73,  s.  37 ;  and  no  other  form  is  suggested  in  which  it  could  have  been 
shaped.  It  is  contended  that  the  plea  does  not  answer  the  count  on  an 
account  stated ;  for  that  by  statement  of  an  account  the  nature  of  the 
debt  is  altered,  and  this  count,  therefore,  is  not  to  be  considered  as 
proceeding  upon  the  original  claim  for  fees  and  disbursements.  The 
dictum  cited  on  that  point  rests  on  cases  decided  when  the  action  on  an 
account  stated  was  viewed  with  more  exactness  than  it  has  been  in  later 
times.  And  at  all  events,  since  the  passing  of  stat.  2  G.  2,  c.  23,  it 
could  not  be  said  that  by  the  mere  assent  of  a  client  to  his  attorney's 
charges  the  nature  of  the  debt  was  changed,  and  the  bill  no  longer 
taxable  because  it  was  the  subject  of  an  account  stated.  [Lord  Denman, 
C.  J.  If  that  were  so  there  would  be  very  few  declarations  on  attorney's 
bills ;  for  it  would  be  easy  to  show  that  the  client  looked  at  the  bill  and 
assented ;  and  the  action  would  be  brought  on  the  account  stated.  But 
the  statute  cannot  be  so  dispensed  with.]  Here,  there  was  in  fact  no 
proof  of  an  account  stated;  for  the  defendant  always  disputed  the 
charges.  The  verdict  on  the  first  plea  ought  to  have  been  entered  for 
the  plaintiff  as  to  the  first  two  counts,  and  for  the  defendant  as  to  the 
third.  Then,  the  second  plea  being  divisible  ( Vivian  v.  Jenkin,  3  A. 
&  E.  741,  Monkman  v.  ShepherdBon,  11  A.  &  E.  411),  the  question 
whether  it  answered  the  counts  admitted  to  have  direct  reference  to  the 
bill  would  have  been  properly  raised.  Cur.  adv.  vult. 
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*R^^'\       *^<^^^  Denman,  C.  J.,  now  delivered  judgment. 

^  This  was  an  application  on  the  part  of  the  defendant  to  be 
allowed  to  enter  the  verdict  for  himself  on  the  second  plea,  or  to  arrest 
the  judgment.  The  action  was  an  attorney's  for  work  and  labour  and 
on  an  account  stated :  the  second  plea  denied  the  delivery  of  any  bill  as 
by  the  statute  required :  the  replication  alleged  simply  the  delivery  of  a  bill, 
omitting  any  notice  of  the  words  in  the  plea  ^'  as  by  the  said  statute  is 
required."  The  facts  were  that  the  work  was  entirely  conveyancing  ;  but 
a  bill  had  been  sent,  not  signed,  but  inclosed  and  referred  to  in  a  letter 
signed  by  the  plaintiff,  before  the  passing  of  stat.  6  &  7  Vict.  c.  73 ;  and  the 
plaintiff  in  the  first  place  contended  that  the  plea  itself  was  bad  for  not 
alleging  that  the  work  had  been  done  since  the  passing  of  the  act,  or 
that  it  was  work  the  charges  for  which  were  taxable  before  the  act  passed. 
And,  if  this  were  so,  no  doubt  the  defendant's  rule  must  fall  to  the 
ground.  But,  since  this  argument,  in  Trinity  term  last,  in  Scadding  v. 
UyleSj  P.  858,  post,  we  decided  that  in  this  respect  the  statute,  6  &  7 
Vict.  c.  73,  was  retrospective  in  its  operation.  In  that  case  it  did  not 
appear  on  the  record  that  the  charges  were  of  a  nature  to  have  been 
taxable  before  the  act  passed ;  and  no  distinction  was  attempted  at  the 
bar,  or  sanctioned  by  the  Court,  on  that  ground. 

It  was  then  contended,  for  the  plaintiff,  that,  if  the  statute  required  a 
delivery  of  a  bill  where  the  charges  were  incurred  before  the  act  passed, 
it  must  also  be  satisfied  by  a  delivery,  such  as  the  act  required,  before 
the  passing  of  the  act ;  and  it  was  urged  that,  unless  this  were  held,  an 
^  -.  attorney  might  in  substance  have  performed  *all  that  was  neces- 
-*  sary  under  the  act,  yet  the  Statute  of  Limitations  might  intervene, 
and  entirely  bar  him  of  his  remedy,  if,  after  the  act  passed,  he  was 
bound  to  deliver  his  bill  anew  and  wait  a  month  before  he  could  commence 
his  action.  And  this  in  a  certain  sense  is  undoubtedly  true :  but  it  would 
be  equally  true,  and  equally  inconvenient,  if  the  attorney,  where  his 
demand  was  only  for  conveyancing,  had  delivered  no  bill  before  the  act 
passed,  but  had  waited  to  within  less  than  a  month  of  the  expiration  of 
six  years  from  the  date  of  his  demand  ;  then  he  would  be  barred,  and 
by  no  default  of  his  own,  for  no  statute  has  before  required  him  to 
deliver  his  bill  and  wait  a  month. 

The  question  then  is  upon  the  construction  of  the  87th  section.  The 
words  are  that  "  from  and  after  the  passing  of  this  act  no  attorney," 
&c.,  "  shall  commence  or  maintain  any  action  or  suit  for  the  recovery 
of  any  fees,  charges,"  &c.,  "  for  any  business  done  by  such  attorney" 
'.*  until  the  expiration  of  one  month  after  such  attorney"  shall  have 
delivered  unto  the  party  to  be  charged  therewith,  or  sent,"  &c.,  *'  a  bill.'* 
The  words  "shall  have  delivered"  are  certainly  very  general;  and  there 
has  been  a  literal  compliance  with  them;  but  it  must  be  considered  what 
is  the  purpose  for  which  the  statute  does  now,  as  the  former  statute  did, 
require  a  delivery ;  that  a  taxation  may  be  had,  if  the  party  charged 
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desires  it,  within  one  month.  Now  the  delivery  here  relied  on  could  not 
have  had  that  effect :  the  attorney  was  not  bound  to  wait  a  month  after 
it  before  he  commenced  his  action ;  nor  could  the  party  charged  procure 
a  taxation  during  that  period.  However,  therefore,  we  might  hold  as  to 
the  effect  of  a  delivery  before  the  statute  in  the  case  of  a  bill  then 
•taxable,  as  to  which  we  say^nothing,  we  should  be  entirely  defeat-  r*oc»r 
ing  the  retrospective  operation  of  the  37th  section  if  we  were  to 
hold  such  delivery  effectual  in  the  case  of  a  conveyancing  bill.  It  may 
be  that  in  the  case  of  a  taxable  bill  the  delivery  may  come  within  the 
operation  of  the  saving  in  the  1st  section,  as  being  a  thing  done  before 
the  passing  of  the  act :  the  delivery  here  cannot  be  within  that  saving, 
because  it  was  not  within  or  done  under  any  of  the  repealed  statutes. 
If  the  37th  section  applies,  as  we  think  it  does,  to  a  bill  for  charges 
incurred  in  conveyancing  before  the  statute  passed,  there  has  been  no 
delivery  here  which  satisfies  its  requisitions. 

But  then  it  was  said  by  the  plaintiff  that  the  plea  was  bad,  because  it 
was  no  answer  to  the  count  on  the  account  stated,  to  which,  as  well  as 
to  the  first,  it  was  pleaded.  The  same  point  was  made  in  Scadding  ▼. 
Eyles,  before  referred  to.  If  it  could  be  maintained,  the  consequence 
would  be  that  the  slightest  admission  by  the  client  would  defeat  the 
salutary  provisions  of  the  statute,  and  dispense  with  taxation.  This 
objection  cannot  prevail:  and  the  rule  must  be  absolute  to  enter  the 
verdict  for  the  defendant  as  prayed. 

Rule  absolute  to  enter  verdict  for  defendant.(a) 

(o)  See  the  next  case. 


•The  following  case  was  postponed  in  order  that  it  might  accom-  rococo 
pany  Brook$  v.  Bocketty  antfe,  p.  847.  '■ 

SCADDma  V.  EYLES.     IJune  5,  1846.] 

A  plea,  to  an  action  of  assumpsit,  that  the  action  is  for  an  attorney's  charges,  and  was  brought 
since  the  passing  of  stai.  6  &.  7  Vict.  c.  73,  and  that  no  bill  was  delivered,  is  good,  though  it 
do  not  show  that  the  charges  are  such  as  were  taxable  before  the  statute,  or  that  the  busi- 
ness was  done  since.     So  held  on  special  demurrer. 

To  a  count  on  an  account  stated,  it  is  a  good  plea  that  the  account  was  stated  solely  of  and 
concerning  charges  for  work  done  as  an  attorney,  and  that  no  bill  was  delivered. 

In  such  pleas,  it  is  a  sufficient  confession  to  state  that  the  action  is  brought  to  recover  the 
amount  of  charges  "  by  the  plain tiflf  da imed  and  demanded  to  be  due  to  him  from  the  defend- 
ant for  work  done,"  &c.,  **  and  that  the  work  was  done  by  plaintitf  for  defendant  as  his 
attorney  and  not  otherwise."     So  held  on  special  demurrer. 

Assumpsit.     The  declaration  claimed  10/.  for  work  done  and  materials . 
provided  by  plaintiff  for  defendant   at  his  request ;  and   10/.  on  an 
account  stated. 

Fleas.     1.  Non  assumpsit.     Issue  thereon. 

2.  To  the  1st  count.»    That  this  action  was  commenced  after  the  com« 

2T 
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ing  into  operation  of  stat.  6  &  7  Vict.  c.  73,  "  and  is  prosecuted"  "  solel] 
to  recover  from  the  said  defendant  the  amount  of  certain  fees  and  charget 
by  the  plaintiff  claimed  and  demanded  to  be  due  to  him  from  the  defen- 
dant for  work  done  and  materials  for  the  ;ame  provided  by  the  plaintiff 
for  the  defendant,  and  that  the  same  were  respectively  done  and  provided 
by  the  plaintiff  as  the  attorney  and  solicitor  of  and  for  the  defendant, 
and  not  otherwise.  And'*  "  that  the  plaintiff  did  not,  one  calendar 
month,  or  at  any  time,  before  the  commencement  of  this  suit,  deliver  unto 
the  defendant,*'  &c.,  "  or  send,"  &c.,  "a  bill  of  such  fees  and  charges, 
subscribed,"  &c.,  "  or  inclosed  in  or  accompanied  by  a  letter,"  &c., 
"  pursuant  to  the  statute  in  such  case,"  &c.,  or  any  bill  whatever.  Veri- 
fication.    ^ 

♦ftf;Qi  *^'  ^°  *^®  ^*®*  count.  That  the  account  therein  mentioned  to 
J  have  been  stated  between  plaintiff  and  defendant  "  was  so  stated 
solely  of  and  concerning  the  said  debt  and  cause  and  causes  of  action 
in  the  first  count  and  last  preceding  plea  mentioned,  and  not  otherwise. 
And"  "  that  this  action,  so  far  as  relates  to  the  said  first  count,  is  pro- 
secuted by  the  plaintiff  against  the  defendant  to  recover  the  amount  of 
certain  fees  and  charges  from  the  defendant  claimed  by  the  plaintiff  for 
and  in  respect  of  the  said  several  matters  and  things,  cause  and  causes,  in 
the  said  first  count  and  the  last  preceding  plea  mentioned,  and  not  other- 
wise, and  was  commenced  after"  the  coming  into  operation  of  stat.  6  4 
7  Vict.  c.  73.  And  that  plaintiff  did  not  deliver  a  bill,  &c.  (as  before.) 
Verification. 

Demurrer  to  the  2d  plea,  assigning  as  causes,  that  the  plea  does  not 
Bufiiciently  confess  the  cause  of  action,  &c.,  but  merely  states  that  the 
action  is  prosecuted  to  recover  fees,  &c.,  claimed  and  demanded  to  be 
due,  &c.,  for  work  done  and  materials  provided,  &c.,  and  that  the  same 
were  respectively  done  and  provided  by  plaintiff  as  the  attorney  and 
solicitor  of  and  for  defendant,  without  stating  or  confessing  that  they 
were  done,  &c.,  at  his  request  or  on.  his  retainer,  or  under  any  circum- 
stances which  would  render  him  liable  to  pay  any  fees,  &c.,  for  such 
work  and  materials,  and  without  stating,  &c.,  that  defendant  promised 
plaintiff  to  pay  him  for  the  same,  or  was  indebted  to  him  for  the  same; 
and  that  the  plea  is  no  answer  to  that  part  of  the  1st  count  which 
relates  to  the  price  and  value  of  the  materials,  inasmuch  as  it  does  not 
show  that  the  materials  were  supplied  under  such  circumstances  as  would 
•ftfiOl  P^®^^^^®  *^^®  plaintiff  from  recovering  the  price  and  value  thereof 
-^  without  delivering,  &c.,  such  bill  as  in  the  second  plea  mentioned. 
Also  that  the  plea  does  not  show  that  the  work  and  materials  were  done 
or  supplied  in  England  or  Wales,  or  in  England  and  Wales  by  plaintiff 
as  an  attorney  and  solicitor  or  an  attorney  or  solicitor  practising  in 
England  or  Wales.     Joinder. 

Demurrer  to  plea  3,  on  the  ground  that  it  does  not  show  that  the  work 
or  materials  in  respect  of  which  the  account  was  stated  were  done  or 
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pro^aded  by  plaintiff  as  an  attorney  and  solicitor,  or  attorney  or  solicitor 
practising  in  England  or  Wales.    Joinder. 

Peacock  for  the  plaintiff.  The  words  "  fees  and  charges"  "  claimed 
and  demanded  to  be  due,*'  in  the  second  plea,  are  not  a  sufficient  con- 
fession; Gould  V.  Laibury,  1  Cro.  M.  k  R.  254;  S.  C.  4  Tyr.  863.(a) 
Piord  Denman,  C.  J.  It  has  been  held  that  a  reference  to  the  "  sup- 
posed debt'*  is  a  virtual  admission,  Gale  v.  Caperriy  1  A.  &  E.  102  ;(6)  but 
a  reference  to  "  the  supposed  debt,"  "  if  any  such  there  be,"  is  not.] 
The  latter  point  was  decided  in  MargetU  v.  Bayn^  4  A.  &  E.  489.((?) 
[WiQHTMAN,  J.  Is  not  ^'  claimed  and  demanded"  as  consistent  with  an 
admission  as  '' supposed  ?"]  There  is  no  actual  acknowledgment  that 
the  fees  and  charges  were  due  for  work  done.  The  language  ought  to 
be  such  that,  if  the  plea  fails  to  avoid,  judgment  may  be  given  on  the 
confession.  [Patteson,  J.  The  plea  states  that  the  business  was  done 
by  the  plaintiff  as  an  attorney,  but  does  not  state  that  it  was  business 
done  in   court.]      That  is  clearly  an  •objection,  the  plea  not- 


showing  that  the  business  was  done  siqpe  the  statute.     If  it  was 
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done  before,  and  not  in  Court,  delivery  of  a  bill  would  not  be  necessary. 
The  contrary  supposition  would  lead  to  great  injustice ;  for  an  action  in 
respect  of  conveyancing  charges  might  be  barred  by  the  Statute  of  Limita- 
tions before  a  month  had  elapsed  from  the  passing  of  the  act,  though  the 
plaintiff  had  been  guilty  of  no  laches  in  not  delivering  a  bill  before, 
when  the  law  did  not  require  it.  [Lord  Denman,  C.  J.  A  party  who 
had  waited  more  than  five  years  and  eleven  months  would  not  have 
much  to  complain  of;  and  the  case  is  not  likely  to  happen.]  The  third 
plea  admits  a  statement  of  account ;  but,  where  the  account  between 
attorney  and  client  has  been  settled  without  taxation,  the  nature  of  the 
debt  is  changed,  and  the  objection  that  no  bill  was  delivered  is  no  longer 
applicable ;  Hooper  v.  Till^  1  Doug.  198.  A  statement  of  account  is 
not  a  mere  admission,  though  an  admission  is  evidence  of  an  account 
stated.  [Patteson,  J.  If  it  be  held  that,  in  an  action  for  an  attorney's 
charges,  when  the  defendant  takes  issue  on  the  account  stated,  the 
plaintiff  may  prove  his  case  by  an  admission,  the  rule  as  to  taxation  is 
defeated.  Lord  Denman,  C.  J.  The  act  of  parliament,  so  far,  becomes 
useless.]  The  admission  would  be  evidence  merely.  The  defendant 
might  disprove  the  stating  of  an  account.  But  it  c&nnot  be  said  that, 
if,  in  point  of  fact,  the  accounts  had  been  cast  up,  and  a  balance  struck, 
s  defendant  might  reopen  them  if  one  item  related  to  law  proceedings. 
(He  also  noticed  the  omission  to  state  that  the  work  was  done,  &c.,  in 
England  or  Wales.) 

•2/u^A,  contrtl.  The  argument  on  the  account  stated,  if  successful,   r  «  o  po 
TTOuld  virtually  repeal  the  statute  as  to  taxation.    Whatever  may 
have  been  the  result  in  ordinary  cases, when  parties  have  sat  down  together 

(a)  On  special  demurrer.  (ft)  After  verdict, 

(c)  On  special  demurrer.     See  Wi»e  v.  HodaoUy  11  A.  &  E.  81ft. 
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and  settled  an  account  (a  state  of  things  not  admitted  on  these  plead 
ings,  since  the  delivery  of  a  bill  is  denied),  the  legislature  has  made 
express  provision  for  the  case  of  an  attorney's  bill,  and  no  assumptiou 
can  be  made  which  the  statute  does  not  sanction.  [Lord  Dexman,  C.  J. 
I  think  there  can  be  no  doubt  that  the  legislature  intended  to  have  these 
bills  taxable  and  examinable  in  all  cases.  But  what  do  you  say  to  the 
first  point  ?]  If  a  party  does  not  in  any  form  deny,  he  confesses.  In 
a  plea  of  payment,  tender  or  set-off,  it  is  never  thought  necessary  to  say 
in  termsi  "  the  defendant  admits  that  he  once  owed  the  money."  The 
words  "  if  any*'  are  inconsistent  with  an  admission,  because  they  do  not 
admit  the  fact,  even  for  the  purpose  of  the  action.  But  '^supposed'' 
means  ^'alleged,"  and  does  not  suggest  any  doubt  of  the  fact;  for  which 
reason  it  was  held  unobjectionable  in  Uaveataffy.  Russell,  lOM.  &  W. 
865  ;(a)  and  the  words  "  claimed  and  demanded''  are  equivalent  to  sap- 
posed.     [Lord  Denman,  0.  J.     We  think  so.] 

Fer  Ouriam,{b)  Judgment  for  defendant 

(a)  On  special  demurrer.  {hi  Lor^  Dsnman,  C.  J.,  Pattssoiv  and  Williams,  Ji. 


•863]  *DOE,  on  the  demise  of  GOODY,  v.  MARY  CARTER. 

Jan.  11. 

R.  C,  the  purchaser  of  land,  was  let  into  possession  before  execution  of  a  conveyance.  He 
let  in  his  son  as  tenant  at  will.  The  son  occupied,  and  built  a  cottage  on,  the  land.  After- 
wards R.  C.  took  a  conveyance  from  the  vendor ;  and,  some  time  after,  he  mortgaged  the 
land.  The  son  continued  to  occupy  the  premises  in  all  respects  as  at  first,  till  his  death,  which 
happened  within  twenty-one  years  of  his  entry.  The  son's  widow  continued  to  occupy  till 
the  expiration  of  twenty >one  years  from  her  husband's  entry. 

Held,  that  an  action  of  ejectment  afterwards  brought  against  her  was  barred  by  stat  3  &  4 
W.  4,  c.  27,  8s.  2,  7.  For  that  the  tenancy  at  will  was  not  determined  by  the  father's  taking 
a  conveyance :  and  that,  if  it  had,  in  point  of  law,  been  so  determined  by  that  event,  or  by 
the  mortgage,  a  tenancy  by  sufferance  must  be  deemed  to  have  commenced  from  such  deter* 
mination,  there  being  no  evidence  of  a  new  tenancy  at  will :  and  the  tenancy,  altogether, 
had  continued  more  than  twenty  years  from  the  end  of  the  first  year. 

Ejectment  for  a  cottage,  garden,  &c.,  in  Essex.  Demise,  8th  January, 
1845. 

On  the  trial,  before  Coleridge,  J.,  at  the  Essex  Summer  assizes,  1845, 
it  appeared  that  the  defendant  was  the  widow  of  John  Carter,  who  died 
in  1834,  being  then  occupier  of  the  premises,  which  he  had  held,  as  after 
mentioned,  for  a  period  short  of  twenty  one  years ;  and  the  defendant 
had  occupied  them  ever  since.  The  other  material  facts  (as  stated  in  the 
judgment  of  the  Court  delivered  this  day)  were  as  follows.  Robert 
Carter,  the  father  of  John,  purchased  the  premises  (amongst  others) 
from  one  Havens,  and  was  let  into  possession ;  but,  as  he  did  not  pay  all 
the  purchase  money,  no  conveyance  was  executed  till  the  14th  December, 
1824,  some  years  after  the  purchase.  In  the  meantime  the  father  bad 
let  his  son  John,  the  husband  of  the  defendant,  into  possession  of  part 
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i>"  ilie  premises  as  tenant  at  will,(a)  without  paying  any  rent.  The  father 
afterwards  mortgaged  the  whole,  on  23d  March,  1829,  for  a  term  of 
years,  now  *vested  i5a  the  lessor  of  the  plaintiff  The  learned  r*Qf54 
Judge  directed  the  jury  that  if  they  believed  John  Carter,  the  ^ 
son,  to  have  entered  as  tenant  at  will  more  than  twenty-one  years  before 
the  day  of  the  demise  laijl  in  the  declaration,  this  action  was  barred  by 
Stat.  3  &  W.  4,  c.  27,  sects.  2,  7.  Verdict  for  defendant.  Lush^  in  the 
ensuing  term,  obtained  a  rule  nisi  for  a  new  trial  on  the  grounds  of  mis- 
direction, and  that  the  verdict  was  against  the  weight  of  evidence.  In 
Trinity  vacation,  1846,(6) 

Gumey  showed  cause.  It  is  assumed  on  the  other  side  that  John 
Carter  always  held  as  tenant  at  will  to  his  father,  and  that  that  tenancy 
was  determined  on  certain  occasions,  so  that  it  never  lasted  for  an  entire 
period  which  would  now  make  up  twenty-one  years.  But,  first,  assuming 
the  son  to  have  come  in  as  tenant  at  will,  he  and  the  defendant  have 
held  continually  for  twenty  years  from  the  expiration  of  one  year  next 
after  the  commencement  of  the  tenancy.  [Patteson,  J.  The  lessor  of 
the  plaintiff  represents  a  mortgagee.]  The  defendant  does  not  stand 
upon  the  right  of  a  mortgagor.  If  a  tenancy  at  will  originally  subsisted 
between  the  son  and  father,  it  could  not  be  determined  by  the  father's 
taking  a  formal  conveyance.  Kor  was  it  determined  by  the  mortgage  in 
1829,  no  notice  having  been  given  to  the  tenant  on  the  mortgagee's  part 
to  pay  the  future  rents  to  him,  as  in  Waddilove  v.  Barnetty  2  New.  Ca. 
538,  542.  If  the  mortgage,  without  such  notice,  had  any  effect,  it  was  only 
that  the  tenancy,  from  that  time,  became  a  tenancy  by  sufferance ;  Com.  Dig. 
JSstates[1. 1) ;  which  would  not  prevent  the  statute  from  taking  effect  at  the 
end  of  the  twenty-one  years ;  *I>oe  dem.  Bennett  v.  Turner,  7  M.  &  r*Qfjc 
W.  226,  334.(6')  There  was  no  evidence  of  any  new  tenancy  being  ^ 
created,  at  this  or  any  other  period.  No  alteration  took  place  on  the  death 
of  John  Carter ;  and  his  holding  was  continued  by  his  widow.  But,  fur- 
ther, it  cannot  be  said  that  John  Carter  ever  was  tenant  at  will ;  for, 
when  his  tenancy  under  his  father  commenced,  the  father  himself  held 
only  at  will ;  and  a  tenant  at  will  cannot  create  an  estate  at  will  under 
him.  If  that  be  so,  the  case  is,  simply,  that  the  defendant  and  her  hus- 
band have  had  a  twenty  years'  possession  without  recognition  of  a  title  in 
any  other  person.  [Pattesoi^,  J.  A  tenant  at  will  cannot,  as  against  the 
landlord  to  whom  he  is  tenant,  constitute  another  person  tenant  at  will ; 
but  he  can  make  a  tenant  at  will  as  against  himself.  Lord  Denman, 
C-  J.     We  must  take  it  here  that  the  case  was  such.] 

Ka,  After  being  let  into  possession,  and  before  the  conveyance  in  1824,  John  Carter  built  the 
cottage  (in  part  at  least)  with  his  own  materials:  and  it  was  contended,  in  <<howing  cause 
against  the  after  mentioned  rule,  that  this  gave  him  an  equitable  interest,  higher  than  that  of  a 
niere  tenant  at  wiU :  but  the  Court  thought  that  the  case,  as  reported  by  the  learned  Judge,  did 
not  raise  this  question. 

Ca)  June  29th.    Before  Lord  Denman,  C.  J.,  Pitteron  and  Williams,  Js. 

(h)  See  Turner  v.  Doe  dem.  Bennett,  in  Ezch.  Ch.,  9  M.  &.  W.  643.  Also  Doe  den.  Day* 
wuMH  V.  Moorey  ante,  p.  555. 
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He  also  argued  as  to  the  weight  of  evidence. 

Lush^  contra.  The  first  material  question  is,  in  what  character  the 
son  occupied.  He  did  not  enter  as  a  trespasser ;  and  the  only  conclusion 
that  can  be  drawn  from  the  evidence  is  that  he  came  in^  and  held,  «i$ 
tenant  at  will.  A  tenant  at  will  may  create  a' tenancy  at  will  available 
as  against  himself.  Then  the  father,  by  taking  a  conveyance  in  1824, 
determined  the  will ;  and  so  the  period  of  twenty  years  was  broken, 
according  to  the  doctrine  of  Doe  dem,  Bennett  v.  Turner^  which  directly 
applies  to  the  present  case.  [Patteson,  J.  There  an  act  was  done  by 
the  landlord  which  had  a  direct  operation  upon  the  tenant.  Suppose  a 
mortgagor  pays  off  the  mortgage  and  takes  u  reconveyance :  I  do  not 
♦8661  ®®®  ^^^^  ^  tenancy  •at  will  under  him  is  affected  by  that.  Or 
suppose  a  lessee  purchases  the  reversion.]  It  is  a  different 
estate  in  each  case.  [Lord  Denman,  C.  J.  There  is  no  change,  except 
as  between  the  parties  to  the  conveyance.]  In  Diidale  v.  Iles^  2  Lev. 
88,  it  was  held  that  a  tenancy  at  will  was  determined  at  once  by  the  grant 
of  a  lease  for  years  to  a  third  party,  though  the  entry  by  the  new  lessee 
under  the  lease  was  deferred.  Again,  if  a  tenancy  at  will  subsisted  in  1829, 
the  will  was  determined  by  the  mortgage,  and  a  new  tenancy  then  created. 
[Pattesox,  J.  The  defendant's  counsel  contends  that,  if  the  tenancy  at 
will  was  at  any  time  determined,  a  tenancy  by  sufferance  commenced, 
which  might  last  for  ever,  and  in  fact  never  was  determined ;  and  so, 
that  the  period  of  twenty  years  was  unbroken.]  The  jury  should  have 
been  required  to  find  what,  in  .point  of  fact,  the  character  of  the  son's 
tenancy  was,  down  to  1829,  and  afterwards.  In  Doe  dem.  Bennett  v. 
Turner^  7  M.  &  W,  226,  the  character  of  the  tenancy  was  found  as  a 
fact  by%e  jury,  and  the  Court  directed  a  new  trial  in  order  that  a  jury 
might  say  whether  the  tenancy,  from  1827,  was  at  will  or  at  sufferance. 
[Patteson,  J.  It  does  not  appear  that  you  desired  to  have  any  question 
put  to  the  jury  as  to  the  nature  of  the  tenancy.]  Secondly,  it  is  mate- 
rial to  ascertain  the  character  in  which  Jotn  Carter's  widow  held  after 
his  decease.  Whether  the  previous  tenancy  was  at  will  or  by  suffisrance, 
his  death  put  an  end  to  it.(a)  [Patteson,  J.  No  notice  to  quit  was 
given.]  The  widow  was  not  the  representative  of  the  late  tenant.  It 
did  not  appear  that  she  ever  took  out  administration,  or  that  she  paid 
^  *rent.     If  a  tenancy  at  sufferance  had  existed,  it  was  not  trans- 

J  missible.  If  a  continuous  tenancy  at  will  was  supposed,  it  shouM 
have  been  put  to  the  jury  to  say  whether  or  not  the  widow's  occupation 
had  that  character.  [Patteson,  J,  I  doubt  if  there  can  now  be  a  con- 
tinuous tenancy  at  will.  There  may  be,  a  new  one  every  year.  Stat. 
3  &  4  W.  4,  c.  27,  8.  7,  considers  tenancy  at  will  as  determining  at  the 
end  of  one  year  after  its  commencement.]     That  is  for  the  purpose  of 

(a)  Lu$hf  in  moving  for  a  role  nisi,  cited  Doe  dem.  Slanwaff  v.  Roek,  Carr.  &.  M.  549,553.00 
Inifl  point.  See  Doe  dem.  Burrell  v.  Perkins,  3  M.  &.  S.  271,  and  Doe  dem,  CadwaUader^. 
Price,  16  M.  &  W.  603,  610. 
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the  twenty  years'  limitation.     [Patteson,  J.     It  seems  to  be  for  all 
purposes.]  Cur  adv.  vidt. 

Lord  Denman,  C.  J.,  now. delivered  the  judgment  of  the  Court. 

This  rule  was  moved  for  on  two  grounds :  misdirection,  and  that  the 
verdict  was  against  evidence.  As  to  the  latter,  we  think  that  there  was 
abundant  evidence  to  show  that  the  defendant's  husband,  John  Garter, 
entered  into  possession  of  all  the  premises  sought  to  be  recovered,  as 
tenant  at  will  to  his  father,  more  than  twenty-one  years  before  the  bring- 
ing of  this  ejectment,  which  in  truth  was  the  only  question  for  the  jury. 

The  case,  therefore,  depends  on  the  question  whether  the  learned 
Judge  misdirected  the  jury.  The  facts  were :  (his  Lordship  here  stated 
them  as  they  appear  in  p.  863,  ant^.)  Under  these  circumstances,  it 
was  contended  for  the  lessor  of  the  plaintiff  that,  as  the  father  was 
himself  tenant  at  will  to  Havens  till  14th  December,  1824,  when  that 
tenancy  was  determined  by  the  execution  of  the  conveyance,  the 
tenancy  at  will  subsisting  between  the  father  and  son  was  determined  at 
the  same  time.  We  do  not  think  that  consequence  followed,  but  are  of 
opinion  that  the  conveyance  to  the  father  had  no  operation  on  the 
tenancy  at  will  between  *him  and  the  son.  Again,  it  was  con-  vi^Qao 
tended  that  the  mortgage'  by  the  father  in  1829  operated  as  a 
determination  of  the  will.  Assuming  this  to  be  so,  still  the  son  would 
thereby  become  tenant  by  sufferance,  and  the  twenty  years  under  the 
late  statute  3  &  4  W.  4,  c.  27,  having  begun  to  run  long  before,  would 
continue  to  run  unless  a  new  tenancy  at  will  or  for  some  other  term 
were  created ;  Doe  dem.  Bennet  v.  Turner^  7  M.  &  W.  226,  Turner 
V.  Doe  dem.  Bennett,  9  M.  &  W.  643 ;  and,  indeed,  the  same  observation 
would  apply  if  the  conveyance  in  1824  were  treated  as  a  determination 
of  the  will.  Now  there  was  no  evidence  in  this  case  from  which  rtie 
jury  could  draw  the  conclusion  that  a  new  tenancy  between  the  father 
and  the  son  had  been  created  at  any  time  within  twenty  years  before  the 
bringing  of  this  ejectment:  and,  therefore,  the  determination  of  the 
will  of  the  father  either  in  1824  or  in  1829  is  not,  in  truth,  material. 

Upon  the  whole,  we  are  of  opinion  that  the  learned  Judge  was  right 
in  telling  the  jury  that,  if  they  believed  the  son  to  have  entered  as 
tenant  at  will  more  than  twenty-one  years  before  the  8th  of  January, 
1845  (the  day  of  the  demise  in  the  declaration  of  ejectment),  the 
statute  3  &4  W.  4,  c.  27,  was  a  bar  to  the  action;  and  that  the  jury 
were  right  in  finding  that  he  did  so  enter.  The  rule  for  a  new  trial 
must,  therefore,  be  discharged.  Rule  discharged.(a) 

{a  See  Doe  dem.  Carter  y.  Barnard,  decided  in  Trinity  vacation  (July  5th)  1849.  Post.  In 
that  case  Mary  Carter,  having  been  dispossessed,  brought  ejectment,  and  proved  the  occupation 
by  her  husband  and  herself  successively,  as  in  the  above  case,  relying  upon  her  own  occupation 
for  thirteen  years  from  her  husband's  death,  as  proof  of  title.  But  the  Court  held  that  the  hua 
band's  posbession,  as  proved  (though  for  only  eighteen  years),  showed,  prima  facie,  a  seisin  in 
fee,  and  that  the  plaintiff's  title  was  therefore  defeated,  it  appearing  by  her  case  that  he  had 
children  surviving.    The  present  decision  was  not  impeached. 
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When  a  cause  has  been  removed  from  an  inferior  court  by  habeas  orpus  at  the  defendant'i 
instance,  and  no  further  step  taken  on  either  side  for  a  year,  the  plaintiff  may  apply  ex  parte  for 
a  procedendo  to  issue  unless  bail  in  this  Court  be  given  within  four  days.  And  the  bail 
below  cannot  move  to  set  aside  such  procedendo  when  i.ssued,  until  they  or  the  defendant 
have  put  in  bail  in  this  Court. 

This  was  an  action  of  debt,  commenced,  November  1844,  by  foreign 
attachment  out  of  the  Lord  Mayor's  Court  of  London.  In  December, 
1844,  bail  were  put  in ;  and  the  plaintiff  afterwards  declared,  and  the 
defendants  pleaded  Nil  debent.  On  January  20th,  1846,  the  defendants 
removed  the  cause  into  this  Court  by  habeas  corpus,  returnable  imme- 
diately. On  29th  April,  1846,  no  step  having,  in  the  meanwhile,  been 
taken  on  either  side,  the  plaintiff  obtained  a  rule,  ex  parte,  for  a  proce- 
dendo, unless  bail,  in  this  Court,  should  be  put  in  within  four  days.  No- 
tice of  such  rule  was  served  on  the  defendants,  who  declined  to  put  in 
bail,  giving  the  plaintiff  notice  that  they  considered  the  cause  out  of 
Court.  On  May  30th,  a  procedendo  issued.  The  defendants  took  out 
a  summons  to  show  cause  before  a  Judge  at  chambers  why  the  procedendo 
should  not  be  set  aside  for  irregularity.  Patteson,  J.,  on  the  hearing, 
referred  the  case  to  the  full  Court ;  and,  in  last  Michaelmas  term,(a) 

Wise,  on  behalf  of  the  bail,  moved  for  a  rule  to  show  cause  why  the 
procedendo  should  not  be  set  aside.  The  question  is,  whether,  in  a  case 
like  this,  a  plaintiff  has  unlimited  time  for  requiring  the  defendant  to  put 
♦8701  ^°  ^^^^  ^^  ^^®  superior  Court.  The  plaintiff  should  have  *moved 
•*  earlier  for  a  procedendo ;  and  should,  at  least,  have  given  notice 
to  the  bail  in  the  Lord  Mayor's  Court  that  he  intended  to  proceed  with 
the  suit.  There  is  no  direct  authority  on  this  point,  in  a  case  from  the 
Lord  Mayor's  Court :  but  it  is  ordered  by  Reg.  Gen.  Hil.  2  W.  4,  8  B. 
&  Ad.  379,  I.  35,  that  *'  a  plaintiff  shall  be  deemed  out  of  Court  unless 
he  declare  within  one  year  after  the  process  is  returnable ;"  and  that 
applies  to  cases  removed  by  habeas  corpus  from  an  inferior  Court  as  well 
as  to  others,  the  only  difference  between  the  two  classes  being  that,  in 
cases  so  removed,  the  defendant  cannot  non-pros  the  plaintiff  after  two 
terms,  but  must  wait  the  expiration  of  the  year ;  Norrish  v.  RickarcU^ 
3  A.  &  E.  733.  And  Si/kes  v.  Bauwena,  2  New  Rep.  404,  shows  that, 
when  the  plaintiff  is  out  of  Court  by  not  declaring,  the  bail  may  always 
claim  to  be  exonerated  on  that  ground.  [Wightman,  J.  Have  they  power 
to  oblige  the  plaintiff  to  declare  in  this  Court  ?]  They  have  not ;  nor  is 
he  bound  to  declare.  On  a  habeas  corpus  no  day  in  Court  is  given  to  the 
parties,  and  the  plaintiff  is  not  obliged  to  follow  the  defendant  into  the 
superior  Court ;  Clack  v.  Dixon,  3  M.  &  S.  93.  [Erle,  J.  By  Reg.  Gen. 
Hil.  2  W.  4,  L  37,  "  where  a  cause  has  been  removed  from  an  inferior 
Court,  the  rule  to  declare  may  be  given  within  four  days  after  the  end  of  the 

(a)  November  7th,  1846.    Before  Lord  Denxan,  C.  J.,  Coleridge,  Wiobtman  and  Ekls, 
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term  in  which  the  writ  is  returned."]  That  rule,  and  rule  I.  38,  certainly 
contemplate  a  rule  to  declare,  in  some  cases  of  removal  from  inferior 
Courts.  [Erlk,  J.  According  to  the  practice,  can  you  be  heard  for  any  pur- 
pose in  this  Court  till  you  have  put  in  and  perfected  bail  ?  You  are  not  in 
Court  till  then.  Wightman,  J.  The  plaintiflf  could  not  have  declared 
♦against  you  without  waiving  bail  in  this  Court.  Coleridge,  J.  r;,cQ7-| 
You  wish  to  get  rid  of  your  liability  below.  The  regular  course, 
then,  is  to  put  in  bail  here.]  It  is  the  fault  of  the  principal  that  that 
has  not  been  done.  If  the  course  here  taken  could  prevail,  the  bail 
below  might  suffer  by  a  collusion  between  the  plaintiff  and  defendant. 
And  the  plaintiff  here  has  treated  the  cause  as  being  in  Court,  by  moving 
for  a  procedendo.  [Erle,  J.  The  defendants  are  not  in  Court :  and 
because  they  have  not  brought  themselves  there  the  plaintiff  wishes  to 
get  the  cause  back.  The  defendants,  if  they  had  taken  the  proper 
course,  might  have  terminated  the  cause  by  the  usual  four-day  rule :  and, 
if  they  did  not  take  that  course,  the  bail  might  have  done  so.  Wight- 
man,  J.  Would  not  the  defendants'  omission  have  been  ground  for  an 
application  to  the  Court  below  ?]  Not  after  the  removal  by  habeas 
corpus.  [Wightman,  J.  The  recognisance  of  bail  remains  below 
till  bail  are  put  in  here.]  That  applications  like  the  present,  for  the 
relief  of  bail,  are  entertained  by  the  Courts,  appears  from  Lawes  v. 
Jffutchinson,  1  Cro.  M.  &  R.  706,  S.  C.  5  Tyr.  236,  and  Wiggim  v. 
StepheriBy  5  East,  533.  There  is,  indeed  one  case,  Clarke  v.  Harhin^ 
Barnes,  90,  Hil.  16  G.  2,  (1743),(a)  which  seems  adverse  to  the  present 
application,  bail  above  not  *having  been  put  in.  [Wightman,  J.  Vi^o^rn 
You  might  have  put  in  bail,  and  then  ruled  the  plaintiff  to  '- 
declare.]  The  defendant,  who  does  not  know  whether  or  not  the  plain- 
tiff is  going  on,  ought  not  to  be  at  the  trouble  of  obtaining  bail.  [Wight- 
man,  J.  Under  the  former  practice,  bail  to  the  sheriff  were  not  dis- 
charged merely  because  the  plaintiff  did  not  declare;  and  if  he  had 
declared  before  bail  were  put  in  above,  he  would  have  waived  such  bail. 
You  might  have  put  in  bail  here,  and  then  made  any  application  to 
relieve  the  bail  in  the  Lord  Mayor's  Court.]  Parties  might  be  satisfied 
to  be  bail  there,  but  not  willing  to -become  bail  above.  [Wightman,  J. 
Then  they  may  remain  bail  in  the  Lord  Mayor'8  Court.]  At  least,  the 
plaintiff  ought  to  have  given  a  term's  notice  of  the  intention  to  proceed, 
instead  of  taking  out  an  ex  parte  rule  for  a  procedendo :  cause  might  have 
been  shown  to  the  Court  (as  on  the  ground  of  collusion)  against  a  pro- 
cedendo. Cur.  adv.  vuU. 

(a)  **  May  20ih,  1742,  a  writ  o\Ha,  cor.  returnable  immediate^  was  lodged  at  the  Palace  Court, 
to  remove  a  plaint  from  thence  into  this  Court ;  and  nothing  further  was  done  till  20th  November 
last  term,  when  plaintiff  served  defendant  with  a  rule  to  put  in  bail.  Defendant  insisted,  thai 
plaintiff  should  have  served  such  rule  within  two  terms  after  the  Ha,  cor.  broufl^ht,  and  was  now 
too  late  The  Court  held,  that  if  defendant  had  put  in  bail  upon  his  Ha.  cor.  without  staying 
to  be  forwarded  by  a  rule  for  bail,  and  plniniiff  had  not  declared  within  two  terms  after  bail  put 
in,  the  cause  would  have  been  out  oi  Court,  but  the  rule  for  bail  is  not  limited  to  any  particular 
tim«      *lQie  to  show  cause  why  proceedings  should  not  be  stayed,  was  discharged/' 
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The  case  being  now  mentioned  by  counsel, 

Lord  Denman,  C.  J.,  answered :  It  is  enough  to  say  that  we  think  the 
role  cannot  be  granted.  We  have  looked  into  the  practice  of  the  Court; 
and  that  is  our  opinion.  Rule  refused. 

*873]        •BELCHER  and  Others  v.  GUMMOW.     Jan.  19. 

An  act  of  bankruptcy  under  stat.  6  G.  4,  c.  16,  a.  3,  by  procuring  the  party^a  own  goods  to  be 
taken  in  execution,  is  not  committed  till  the  actual  seizure. 

And,  upon  auch  seizure,  the  commission  of  the  act  of  bankruptcy  is  not  carried  back  by  rela- 
tion to  any  earlier  period. 

Assumpsit.  The  declaration  recited  that  the  now  defendant,  in  an 
action  brought  bj  him  against  Joseph  Gundy,  obtained  judgment  for  a 
debt  of  4000Z.  and  TL  12«.  damages ;  and  that  defendant,  for  having 
execution,  &c.,  sued  out  a  fi.  fa.,  directed  to  the  sheriff  of  Middlesex, 
indorsed  to  levy  707/.,  &c. ;  which  writ  was  delivered,  &c. ;  and  by  virtue 
of  which  writ  the  sheriff,  on,  &c.,  took  certain  goods  of  Cundy  in  execu- 
tion ;  and  thereupon  a  discourse  was  had  between  the  now  plaintiff  and 
now  defendant,  wherein  a  question  arose,  viz.  Whether  the  said  goods 
so  taken  in  execution  were  the  goods  and  chattels  of  the  now  plaintiffs 
as  assignees  of  the  estate  and  effects  of  the  said  Joseph  Cundy,  a  bank- 
rupt :  that  plaintiffs  maintained  the  affirmative,  and  defendant  the  nega- 
tive :  and  thereupon,  &g.  :  payment  of  51  by  plaintiffs  to  defendant,  and 
mutual  promises,  as  usual  on  a  feigned  issue,  and  averment  that  the 
goods  were  the  goodsr  of  the  plaintiffs  as  assignees,  &c. :  notice,  and  lia- 
bility of  defendant.  Plea,  that  the  goods  were  not  the  goods  of  the 
plaintiffs,  &c.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex 
after  Trinity  term,  1844,  a  verdict  was  found  for  the  plaintiffs.  P/att, 
in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds 
of  misdirection  and  that  the  verdict  was  against  the  weight  of  evidence. 

In  Trinity  vacation,  1845,(a) 
♦ft7J.1        *  Watson  and  Gurney  showed  cause,  and  Wortley  and  OgU 
supported  the  rule.     The  facts  of  the  case,  the  arguments  used, 
and  the  authorities  cited,  will  appear  from  the  judgment  of  the  Court, 
which  was  now  delivered  by 

Lord  Denman,  C.  J.  This  was  a  feigned  issue  under  the  Interplea- 
der act,  to  try  the  question  of  priority  between  the  act  of  bankruptcy 
on  which  the  title  of  the  plaintiffs  depended,  and  the  defendant's  execu- 
tion. Cundy  owed  the  defendant  two  sums  of  700Z.  and  7300/.  The 
defendant  commenced  proceedings  to  recover  the  700/.,  by  a  writ  of 
summons  served  on  the  30th  October,  and  obtained  judgment  on  the  23d 
November,  on  which  day  he  sued  out  a  fi.  fa.  under  which,  on  the  same 
day,  the  sheriff  seized.     The  proceedings  in  this  suit  were  adverse.    On 

(a)  June  21si.    Before  Lord  Denman,  C.  J.,  and  CoLERtDGE,  J. 
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the  same  23d  November,  after  the  issuing  of  the  fi.  fa.,  but  before  the 
seizure  under  it,  Cundy  signed  a  cognovit  for  the  7300/. ;  and  the  defend- 
ant, after  the  first  seizure,  issued  a  writ  to  levy  that  also,  which  was  lodged 
ivith  the  sheriff,  but  afterwards  withdrawn.  The  obtaining  of  this  cognovit 
v/ns  relied  on  as  an  act  of  bankruptcy  defeating  the  execution  for  the 
700/.,  as  being  a  procurement(a)  by  Cundy  of  his  goods  to  be  taken 
in  execution,  and  the  jury  were  asked  by  me  "  whether,  before  the  levy 
for  the  700/.,  Cundy  had  by  the  cognovit  procured  his  goods  to  be  taken 
in  execution,  in  order  to  protect  them.  "(6)  The  jury  found  in  the  aflSr- 
mative :  and  *the  defendant  has  obtained  a  rule  for  a  new  trial,  r#oY^ 
on  the  ground  of  misdirection  first,  and  secondly  because  the 
verdict  is  against  the  evidence. 

Both  these  points,  however,  resolve  themselves  into  one  and  the  same, 
whether,  namely,  there  was  any  evidence  of  procuring  the  goods  to  be 
taken  in  execution  before  the  first  seizure.  The  defendant  contends 
that  there  can  be  no  such  procuring  until  the  goods  are  actually  taken ; 
and  this  was  not  done  until  after  the  first  execution,  on  which  he  relies, 
was  complete  by  seizure :  and  the  defendant  then  secondly  contends  that 
there  is  no  relation  back  from  the  time  when  the  goods  were  taken  to 
the  signing  of  the  cognovit,  by  which  the  alleged  procurement  com- 
menced. Upon  the  first  point  the  ruling  of  Alderson,  B.,  in  Gibson  v. 
King,  Carr.  &  Marsh.  458,  462,  was  cited,  in  which  case  he  is  reported 
to  have  said  that  ''  procuring  has  no  efi'ect  as  an  act  of  bankruptcy  till 
the  goods  are  actually  taken.'' 

No  other  case  expressly  in  point  was  cited ;  {c)  and  this  ruling  appears 
to  be  correct.  It  would  introduce  a  great  uncertainty  into  the  proof  of 
this  kind  of  act  of  bankruptcy,  if  we  were  to  hold  that  any  mere 
endeavour  to  bring  about  the  party's  own  arrest,  ineffectual  in  act,  was 
sufficient  evidence  of  it.  In  the  criminal  law  it  is  true  that  mere  con- 
triving, manifested  by  some  overt  act,  may  in  many  cases  amount  to  a 
misdemeanour ;  *but  it  is  long  since  the  original  view  of  bank-  rmo^ra 
ruptcy,  according  to  which  it  was  regarded  as  a  crime,  has  ^ 
become  obsolete.  In  the  same  section,  sufiering  oneself  to  be  arrested 
is  made  an  act  of  bankruptcy,  as  well  as  procuring :  the  former  could 
not  become  an  act  unless  an  arrest  was  made ;  and  it  seems  reasonable 
to  construe  the  correlative  in  the  same  way.  The  two  expressions  were 
probably  first  introduced  to  meet  the  two  different  modes  of  conduct  by 

(a)  Staf.  6  G.  4,  c.  16,  a.  3.  **  If  any  such  trader  shall"  "  sufler  himself  to  be  arrested  for  any 
debt  not  due,**  "or  procure  himself  to  be  arrested,  or  his  goods,  money  or  chattels  to  be 
attached,  sequestered  or  taken  in  execution,*'  Sec,  he  '*  shall  be  deemed  to  have  thereby  com- 
niitted  an  act  of  bankruptcy.*' 

(6)  The  plaintiffs'  counsel,  on  showing  cause,  contended  that  in  point  of  fact  the  proceedings 
in  respect  of  the  7001.  were  a  part  of  the  scheme  of  procurement  to  which  Cundy  was  consent- 
ing: but  it  was  insisted  on  the  other  side  that  the  plaintiffs'  case  had  not  been  so  put  at  the 
trial. 

(c>  Counsel  for  the  defendant  referred  to  the 'judgment  of  Parhe,  B.,  in  Hall  v.  Wallace,  7 
M.  Sl  W.  353,  358,  from  "Indeed,  it  may  be  doubted"  to  "converted  by  the  subsequent  sale." 
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which  the  same  result  of  voluntary  arrest  might  have  been  brought 
about ;  and,  if  "  procuring"  is  to  be  so  construed  when  applied  to  arrest 
of  the  person,  it  certainly  must  be,  when  applied  to  a  taking  of  the 
goods  in  execution. 

This  raises  the  point,  from  what  period  the  act  dates,  when  completed 
by  the  seizure  of  the  goods.  No  decision  on  this  point  as  to  this  act  of 
bankruptcy  was  cited ;  but  cases  said  to  be  analogous  as  to  other  act^ 
were  relied  on.  Of  these  the  first  was  Hawkes  v.  Sands,  3  Doug.  429. 
where,  the  order  to  deny  being  on  the  26th,  and  the  first  denial  on  the 
28th,  the  act  of  bankruptcy  was  said  to  be  first  committed  on  the  28th. 

But  this  case  evidently  proceeded  on  the  notion  that  denial  was  itself 
an  act  of  bankruptcy,(a)  instead  of  being  evidence  only  of  keeping 
house.  And  this  decision  may  be  considered  to  have  been  overruled  in 
Lloyd  V.  ffeathcotCy  2  B.  &  B.  388,  and  Harvey  v.  Ramsbottoniy  1  B.  &  C. 
55,  in  this  Court.  These  decisions,  however,  only  show  that  ffawkes  v. 
Sands  has  no  bearing  on  this  case,  and  do  not  show  that  any  relation 
here  can  be  made.  Another  case,  however,  was  cited,  Higgins  v. 
♦8771  -^^^^^y  3  Y.  &  J.  1,  10,  in  which  •the  Court  of  Exchequer  lay 
down  the  true  principle.  It  is  there  said,  *'  the  relation  back  to 
any  antecedent  period  to  make  an  act  of  bankruptcy  is  a  case  strictissimi 
juris,  and  ought  not  to  prevail,  except  where  the  words  of  the  statute, 
upon  which  that  construction  is  to  be  found,  are  clear  and  without 
doubt."  Accordingly  in  that  case  the  Court,  after  consideration,  decided 
that,  where  the  act  of  bankruptcy  was  by  lying  twenty-one  days  in 
prison,  upon  the  completion  of  the  days  there  was  no  relation  back  to 
the  first.  We  think  this  principle  applies  to  the  present  case:  and 
the  rule  has  the  further  advantage  of  certainty  in  its  application.  If 
the  doctrine  of  relation  was  to  be  admitted,  it  must  be  to  the  first  overt 
act  of  endeavouring ;  and  this,  in  numerous  cases,  it  might  be  most 
diflScult  with  any  certainty  to  fix. 

We  think,  therefore,  that  there  was  no  evidence  here  of  the  bankrupt 
having,  before  the  levy  for  the  700/.,  procured  his  goods  to  be  taken 
in  execution ;  and  that  that  question  ought  not  to  have  been  left  to  the 
jury.     The  rule,  therefore,  for  a  new  trial  will  be  absolute. 

Rule  absolute. 

(a)  See  S.  €.  in  1  Co.  Bank.  L.  79,  where  the  point  is  bo  stated. 
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•The  QUEEN  t>.  The  Inhabitants  of  ST.  ANNE'S,  WEST-  p,g„e 
MINSTER.    (Re  WOOD.)  Jan.  20.  ■- 

The  eeaaions,  on  appeal,  quashed  an  order  of  removal  "  not  upon  the  merits,**  and  "  without 

prejudice  to  the  making  of  any  other  order*'  to  remove  the  same  pauper.     On  appeal  against 

a  subsequent  order, 
Jtteld  that  the  appellants  were  not  at  liberty  to  show,  by  parol  evidence,  that  the  first  order  of 

sessions  was  mnde  on  such  grounds  as,  though  the  sessions  deemed  them  merely  technical, 

did  legally  conclude  the  question  of  settlement. 

On  appeal  against  an  order  of  justices,  dated  November  30th,  1844, 
removing  George  Wood,  aged  one  year,  from  the  parish  of  St.  Fancras, 
Middlesex,  to  the  parish  of  St.  Anne  within  the  liberty  of  Westminster, 
in  the  same  county,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  a  special  case. 

The  case  stated  that,  when  the  appeal  came  on  to  be  heard,  the  appel- 
lants relied  on  the  following  grounds  of  appeal. 

1.  That,  on  21st  March,  1844,  the  said  G.  Wood  having  come  to 
inhabit  in  St.  Fancras,  and  being  then  actually  chargeable  to  that 
parish,  a  complaint  was  duly  made,  &c.  The  ground  of  appeal  then 
stated  a  complaint  by  the  parish  officers  of  St.  Fancras,  and  an  order 
then  made  by  a  metropolitan  police  justice  for  removing  the  pauper  to 
St.  Anne's,  Westminster.  That  the  parish  of  St.  Anne,  on  receiving 
notice  of  the  order,  appealed,  and  the  appeal  came  on  for  trial,  and  was 
heard,  at  the  Middlesex  quarter  sessions  on  November  4th,  1844,  when 
the  sessions  ordered  that  the  last  mentioned  order  of  removal  should  be 
quashed,  and  the  same  was  quashed  accordingly :  that  the  pauper  has 
not  gained  any  subsequent  settlement,  but  the  settlement  then  in  ques- 
tion is  the  same  as  that  on  which  the  order  now  appealed  against  was 
made.  Wherefore  the  churchwardens,  &c.,  of  St.  Fancras  were  estop- 
ped from  alleging,  upon  the  hearing  of  their  complaint  on  'which  p^^^^Q 
this  order  was  made,  and  are  still  estopped  from  alleging,  that,   ^ 

at  the  time  when  this  order  was  made,  the  pauper  was  settled  in  St. 
Anne's,  Westminster. 

2.  That,  if  the  pauper  was  ever  settled  in  St.  Anne's,  Westminster,  he 
became  subsequently,  and  was  on  March  2l8t,  1844,  settled  in  St.  Fan- 
cras, and  has  not  since  gained  any  settlement  in  St.  A.  W.  And  that, 
on  21st  March,  1844,  an  order  of  removal  was  duly  made,  &c.  The 
ground  of  appeal  then  stated,  substantially  as  in  the  first  ground,  the 
order  of  refhoval,  the  appeal,  the  hearing  and  quashing  of  the  order  at 
the  sessions  on  November  4th;  and  that  the  order  of  sessions  then 
made  related  directly  to  the  pauper's  settlement  at  the  date  of  fhe 
former  removal,  which  is  the  same  as  that  now  in  question,  and  such 
order  is  therefore  conclusive  between  the  present  parties,  no  subsequent 
settlement  being  stated  in  the  present  order  of  removal  or  examina- 
tions. 

Upon  the   hea.  ing  of  the  present  appeal   it  was  admitted  by  the 
VOL.  IX. — 64  2  U 
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respondents  that  the  order  of  removal  mentioned  in  the  aforesaid 
grounds  of  objection  was  duly  made  and  appealed  against ;  and  that  the 
appeal  thereon  came  on  to  be  heard  as  therein  also  stated,  and  that, 
upon  the  hearing  of  such  appeal,  the  sessions  made  the  following 
order,  viz. 

^'  Now,  the  said  appeal  coming  on  to  be  heard :  It  is  (after  hearing 
counsel  on  both  sides)  ordered  that  the  said  order  of  the  said  magistrate 
so  appealed  against  be  quashed,  not  upon  the  merits ;  without  prejudice 
to  the  making  of  any  other  order  for  the  removal  of  the  said  George 
Wood  from  either  of  the  said  parishes  to  the  other  of  them,  or  to  any 
other  parish  or  place  to  which  he  may  appear  to  have  become  chargea- 
ble :  and  the  same  is  hereby  quashed  accordingly,  By  the  Court.** 
"^8801  *And  that  since  the  hearing  of  the  said  appeal  the  said  pauper 
has  not  gained  any  settlement  in  the  appellant  parish. 

The  appellants,  upon  these  facts,  insisted  that  the  said  order  of  re- 
moval operated  as  an  estoppel  between  the  two  parishes ;  and  contended 
that  the  effect  of  such  estoppel  was  not  altered  by  the  special  clause 
inserted  in  the  former  order  of  sessions.  The  Court,  however,  held  that 
such  order  did  not  6perate  as  an  estoppel  between  the  parishes,  but  that 
the  respondents  were  at  liberty  to  prove  their  case  in  like  manner  as  if 
there  had  been  no  previous  order  made  and  appealed  against.  The 
appellants  then  offered  evidence  to  show  that,  notwithstanding  the  afore- 
said entry  of  the  quarter  sessions,  the  question  decided  by  the  Court 
affected  the  merits  of  the  settlement ;  and  contended  that  the  then  court 
of  quarter  sessions  could  enter  into  and  decide  upon  the  question  whether 
the  former  court  of  quarter  sessions  had  directed  a  proper  entry  to  be 
made ;  and,  if  they  should  be  of  opinion  that  the  question  then  decided 
did  affect  the  merits  of  the  settlement,  ought  to  quash  the  order  then 
appealed  against.  The  Court  were  of  opinion  that  they  were  bound  by 
the  words  of  the  order  of  sessions,  and  that  it  was  not  competent  for 
them  to  inquire  into  and  decide  upon  the  proceedings*  of  the  former 
court,  and  refused  to  hear  the  evidence. 

If  this  Court  should  be  of  opinion  that  the  decision  of  the  quarter 
sessions  as  to  the  effect  of  the  former  order  of  sessions  in  this  case  was 
wrong,  and  that,  it  did  operate  as  an  estoppel  between  the  two  parishes, 
then  the  order  of  removal  and  order  of  sessions  confirming  the  same 
were  to  be  quashed :  But  if  the  Court  should  be  of  opinion  that  such 
decision  was  right,  and  that  parol  evidence  of  the  point  decided  on  such 
♦8811  f^^™®^  *occasion  was  inadmissible,  this  order  of  removal  and 
^  -*  order  of  sessions  confirming  the  same  were  to  stand  affirmed : 
But  if  the  Court  should  be  of  opinion  that  the  decision  of  the  quarter 
sessions  as  to  the  effect  of  the  former  order  of  sessions  was  right,  but 
that  evidence  was  admissible  to  show  the  grounds  of  such  entry,  and 
that  the  then  court  of  quarter  sessions  could  decide  thereon,  then  the 
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case  was  to  be  remitted  to  the  sessions  to  hear  and  decide  on  such 
eridence,  &c. 

Godson^  who  was  to  have  supported  the  order  of  sessions,  was  stopped 
by  the  Court. 

Pashley^  contri.  Although  the  sessions,  in  November,  1844,  professed 
to  quash  the  order  of  justices  ^^  not  on  the  merits,"  the  present  appellants 
were  at  liberty  to  show  that,  in  reality,  the  Court  then  adjudicated  upon 
the  settlement  itself.  In  Ex  parte  Overseers  of  Ackworthy  3  Q.  B.  397, 
note(a),  where  the  sessions  had  quashed  an  order  of  removal  because  the 
evidence  stated  in  the  examinations  was  insufficient,  and  had  entered,  on 
their  record,  discharged,  **  not  on  the  merits,"  Patteson,  J.,  held  that  the 
entry  was  erroneous,  and  that  the  sessions  had,  substantially,  decided  the 
case.  He  said :  '^  There  is  no  doubt  here  that  the  decision  of  the  sessions 
was  touching  the  settlement.  Where  the  examination  actually  omits 
some  fact  material  to  show  the  settlement,  it  is  just  the  same  thing  as  if 
the  evidence  produced  by  the  respondents  on  the  hearing  were  insufficient 
to  prove  that  fact,  and  the  parties  failed  on  that  account.  It  appears  to 
me  that  the  decision  of  the  sessions  quashing  an  order  on  account  of  an 
examination  being  defective  in  *such  a  respect  will  be  conclusive  r#oo2 
as  to  the  settlement.  I  do  not  say  that  it  is  a  decision  ^  on  the  *- 
merits :'  that  is  a  term  which  does  not  convey  any  clear  notion  :  I  prefer 
Baying  that  it  is  a  decision  on  -the  point  of  settlement.  The  sessions, 
therefore,  in  this  case,  were  clearly  wrong."  lie  added:  "  Whether  it 
will  be  possible  hereafter  to  give  evidence  explaining  the  grounds  of  the 
decision  which  the  sessions  have  recorded  as  a  decision  'not  on  the 
merits,'  is  a  question  which  it  is  unnecessary  now  to  enter  upon."  In 
Regina  v.  St.  Mary  Lambeth^  7  Q.  B.  587,  where  the  sessions  left  it  to 
this  Court  to  say  whether  certain  former  orders  of  sessions  were  conclusive 
against  a  subsequent  removal,  this  Court  held  thai  they  were,  Lord 
Denman,  C.  J.,  saying :  ''  We  can  see  that  they  had  already  decided 
the  case,  not  expressly  on  the  merits,  but  in  such  a  manner  as  to  dispose 
of  the  interests  of  the  parties."  The  same  might  have  been  shown  here, 
if  the  appellants  had  been  suifered  to  proceed.  The  words  '^  not  upon 
the  merits,"  and  ''  without  prejudice  to  the  making  of  any  other  order," 
did  not  occur  in  that  case ;  but  these  are  loose  and  colloquial  phrases, 
and  cannot  alter  the  effect  of  a  decision  on  the  settlement,  if  the  order 
really  involved  one.  An  estoppel  precludes  a  party  from  litigating  the 
same  point  which  was  decided  against  him  before :  if  the  questions  are 
not  identical,  there  is  no  estoppel ;  OiUram  v.  Morewood,  3  East,  346,(a) 
Booth  on  Real  Actions,  113,  B.  2,  c.  3,  2d  ed.,  Hudson  v.  Le^,  4 
Rep.  43  a,  Doctrina  Placitandi,  65,  et  seq.,  tit.  Barre,  6,  Regina  v. 
Walker,  2  M.  &  Rob.  446.  A  record  is  conclusive;  "but  to  take 
^averment  which  stands  with  the  record,  and  which  doth  not  r«Qoq 
impugn  anything  apparent  within  the  record,  the  law  doth  well 

(a)  S«e  Ser  v.  Wkk  St.  Lawrence,  5  B.  &  Ad.  526,  536,  judgment  of  Parkb,  J. 
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admit  and  allow  ;*'  Hynde*8  CasCy  4  Rep.  70  b,  71  b.  [Pattkson,  J* 
The  point  here  is  merely  whether  the  sessions,  in  the  former  order,  have 
stated  what  is  conclttsive.  The  general  course  of  authorities  on  estoppel 
is  beside  the  question.  Coleridge,  J.  The  question  we  are  upon  is 
the  meaning  of  the  particular  entry.]  The  sessions  may  have  given 
their  judgment  on  a  ground  which  was  conclusive  of  the  settlement, 
though  they  may  have  deemed  it  unconnected  with  the  merits ;  as  upon 
the  want  of  a  stamp,  or  of  some  necessary  detail  of  evidence  in  the  exami- 
nations. It  was  not  material  to  the  order  of  sessions  to  state  whether 
the  order  of  removal  was  quashed  on  the  merits  or  not ;  and  an  averment 
not  material  cannot  estop  ;  Bro.  Abr.  EBtoppell^  pi.  178.  If  the  sessions 
had  expressly  said  that  they  quashed  without  meaning  to  decide  upon 
the  settlement,  or  that  they  quashed  for  want  of  proof  of  chargeability, 
the  case  would  have  been  different.  It  has  always  been  a  rule  that,  if 
an  order  of  sessions  does  not  state  the  ground  on  which  an  order  of 
removal  is  quashed,  the  ground  may  afterwards  be  shown  by  parol 
evidence.  This  was  laid  down  by  all  the  Court  in  Rex  v.  Wick  St.  Lauh- 
rencCj  6  B.  &  Ad.  526.  The  judgment  of  a  prize  court  is  not  conclusive 
as  to  the  ground  of  judgment  unless  the  ground  be  expressly  stated ; 
Fisher  v.  Ogle,  1  Camp.  418 ;  Dalgleish  v.  Hodson^  7  Bing.  495.  An 
estoppel  must  be  certain,  and  not  raised  by  inference  or  intendment ;  1 
Roll.  Abr.  874,  tit.  Fstoppell  (R),  pi.  3,  4 ;  ffalea  v.  Rislet/,  PoUexf. 
869,  396;  Rez  v.  Lyme  Regis,  1  Doug.  149,  159. 
ncQQA-i  *Lord  Den  MAN,  C.  J.  The  attempt  in  this  case  is,  practically, 
■^  to  enforce  an  estoppel.  The  sessions  had  quashed  a  former  order, 
but  with  an  entry  that  they  quashed,  not  upon  the  merits,  and  without 
prejudice  to  the  making  of  any  other  order  for  removing  the  pauper.  The 
argument  now  is,  that  that  special  entry  is  to  be  excluded  from  the  judg< 
ment,  and  the  quashing  of  the  order  taken  as  final.  We  perfectly  under- 
stand what  is  meant  by  such  an  entry :  and  probably  the  sessions,  in 
making  it,  were  rather  influenced  by  our  suggestions  in  Rex  v.  Wick  S^. 
Lawrence.  There  is  no  reason  to  doubt  that  they  understood  what  their 
entry  meant.  The  truth,  by  some  accident,  was  not  tried  :  the  quashing 
was  analogous  to  a  nonsuit,  and  was  intended  not  to  bar  the  respondents 
from  removing  again.  The  ground  may  have  been  the  accidental  absence 
of  a  witness,  or  some  other  such  cause  as  has  been  suggested  :  if  that 
was  so,  the  sessions  may  have  been  wrong  in  making  the  entry :  but  it 
is  otherwise  if  the  order  was  quashed  (as  it  may  have  been)  on  grounds 
not  decisive  of  the  question  of  settlement.  I  think,  therefore,  that  the 
present  order  of  sessions  is  right.  Ex  parte  Overseers  of  Ackworthj  8 
Q.  B.  397,  note  (a),  is  consistent  with  this  decision ;  for,  the  sessions  there 
having  made  their  orders  expressly,  "  not  on  the  merits,"  the  learned 
Judge  would  not  interfere  with  an  entry  which,  whatever  his  opinion  of 
it  might  be,  they  were  competent  to  make. 
Patteson,  J.     If  we  held  now  that  the  sessions  might  have  received 
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evidence  of  the  ground  on  which  the  former  Court  of  Quarter  Sessions 
discharged  the  *order  of  March,  1844,  we  should  have  misled  them  r^ooc 
by  our  judgment  in  Rez  v.  Wick  St,  Lawrence,  The  remarks  *- 
there  made  were  intended  to  prevent  the  very  difficulty  now  raised,  and 
will  h:ive  worked  a  deception  if  we  are  to  say  now  that  the  words  ^'not 
on  the  merits"  mean  nothing.  The  attack  I  unfortunately  made  on  that 
expression  in  Ex  parte  Overseers  of  Ackworth  shows  that  we  ought  to  be 
careful  in  making  comments  of  this  kind.  If  I  thought  the  phrase  unsa- 
tisfactory, it  may  have  been  because  I  was  more  accustomed  to  the  lan- 
guage of  pleading  than  to  that  of  proceedings  at  sessions. 

Coleridge,  J.  It  is  admitted  that  the  same  question  arose  in  this 
case  which  the  former  Court  of  Quarter  Sessions  had  considered  not  to 
be  decided  on  the  merits.  The  point  here  really  is,  what  the  words 
"  not  on  the  merits"  mean.  They  may  certainly  have  been  used,  in  a 
popular  sense,  as  signifying  that  the  sessions  decided  the  appeal  on  some 
ground  which  appeared  to  them  merely  technical,  though  in  law  it  was 
final.  If  so,  the  expression  was  a  wrong  one ;  but  we  are  not  to  presume 
that  it  was  used  in  that  sense ;  and  the  words  ''  without  prejudice  to  the 
making  of  any  other  order"  tend  to  show  the  contrary. 

WiuHTMAN,  J.  I  am  of  the  same  opinion :  and  Mr.  Pashley*&  own 
argument  goes  a  great  way  in  proving  to  me  that  the  respondents  ought 
not  to  have  been  held  estopped  from  entering  into  their  case. 

Order  of  sessions  confirmed.(a) 

{a)  See  the  next  four  cases. 


♦The  QUEEN  v.  The  Inhabitants  of  ST.  PETER'S,      r^^^^ 
DROITWICH.     Jan,  20.  •■  ®^^ 

An  order  of  justices  under  stat.  9  G.  4,  c.  40,  adjudicating  on  the  settlement  of  a  pauper  luna- 
tic, and  directing  ihe  officers  of  parish  A.  to  pay  for  his  maintenance  in  a  house  for  reception 
of  lunatics,  was  quashed  on  appeal,  subject  to  a  case.  The  case  submitted,  as  questions 
for  thiit  Court,  whether  a  former  order  of  sessions,  quashing  a  former  order  of  justices  touch- 
ing the  settlement  and  maintenance  of  (he  same  lunatic  pauper,  on  appeal  by  parish  A.  was 
or  WHB  not  conclusive;  and  whether  the  present  order  of  justices  was  valid  or  not,  inasmuch 
as  it  directed  payment,  not  to  the  county  treasurer,  but  to  other  parties.  This  Court,  on 
arcrnment  of  the  special  case,  gave  judgment  against  the  present  order  of  justices ;  and  it  was 
quaiihed.  A  third  order,  adjudging  the  settlement  to  be  in  A.,  and  directing  payment  by  A. 
'for  the  maintenance  of  the  same  pauper,  was  appealed  against  and  quashed,  subject  to  a 
cn9e.  The  case  stated  the  former  judgment  of  this  Court,  and  the  reasons  given  by  the 
Court,  from  which  it  appeared  that  the  then  order  of  justices  wsm  quashed  on  the  last  point 
only. 

ITeJd  ihnt  The  quashing  of  the  last  mentioned  order  by  judgment  of  this  Court  might  be  explained 
by  evidence  of  the  reasons;  and  that  the  opinion  delivered  by  the  Court,  as  stated  in  the 
present  tMse,  was  evidence  that  such  order  was  not  quashed  on  the  ground  that  the  settle- 
ment was  not  proved  ;  for  which  reason,  the  quashing  was  not  conclusive. 

,SembU.  per  Ijord  Denman,  C.  J.,  Coleridge  and  Wightman,  Js.,  that,  under  stat.  9  G.  4,  c. 
40,  the  quashing  of  an  order  of  justices  as  to  settlement  and  maintenance  of  a  lunatic  pauper, 
though  not  on  formal  grounds,  is  not  necessarily  conclusive,  but  that,  by  sect.  42,  a  subse* 
quent  order,  made  on  new  inquiry,  may  be  valid. 

2u2 
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On  appeal  by  the  churchwardens  and  overseers  of  the  parish  of  St. 
Andrews,  Worcester,  agjiinst  an  order  of  three  justices,  dated  January 
23d,  1845,  adjudicating  on  the  settlement,  and  ordering  payment  for 
the  future  maintenance,  &c.,  of  John  Hughes,  a  lunatic  pauper,  the  ses- 
sions quashed  the  order,  subject  to  the  opinion  of  this  Court  on  a  case, 
the  material  parts  of  which  were  as  follows. 

The  pauper  having  become  chargeable  to  the  parish  of  St.  Peter, 
Droitwich,  and  it  having  been  legally  proved  to  the  satisfaction  of  two 
justices  for  the  borough  that  he  was  insane,  he  was,  by  their  order,  dated 
13th  April,  1841,  removed  to  the  house  of  Messrs.  Ricketts  and  Steward 
in  the  borough  of  Droitwich,  in  the  county  of  Worcester,  duly  licensed 
for  the  reception  of  insane  persons,  and  there  being  no  county  asylum 
or  public  hospital,  &c.  At  that  time  .the  pauper's  place  of  settlement 
could  not  be  ascertained ;  but  the  said  two  justices,  on  29th  April, 
^  1841,  made  another  order,  by  which,  •after  reciting  their  previous 

J  order,  and  that  the  settlement  of  the  pauper  could  not  at  the 
date  of  that  order  be  ascertained,  and  that  they  had  proceeded  to  inquire, 
&c.,  they  adjudged  the  settlement  to  be  in  the  parish  of  St.  Andrew,  in 
the  city  of  Worcester,  and  ordered  the  overseers  of  St.  Andrew's  to  pay 
a  certain  sum  for  the  expenses  of  the  pauper's  removal  to  the  asylum, 
and  to  pay  weekly  to  Ricketts  and  Steward  such  sum  for  the  maintenance 
of  the  pauper  as  they  should  be  willing  to  accept,  and  as  should  appear 
to  the  justices  making  the  said  order  to  be'reasonable.  Against  this  order 
the  oflSicers  of  St.  Andrew's  gave  notice  of  appeal,  with  grounds  of  appeal.  , 
The  respondents,  on  24th  June,  1841,  sent  to  the  appellants  a  notice  of 
abandonment  of  their  said  order.  The  appellants  entered  their  appeal ; 
and,  at  the  sessions  held  June  28th,  1841,  the  order  of  ^9th  April, 
1841,  was  quashed  by  consent  generally,  with  40«.  costs. 

The  pauper  remained  in  the  said  licensed  house  under  the  order  of 
13th  April,  1841,  at  the  expense  of  the  parish  of  St.  Peter,  until 
24th  September,  1841,  when  the  Rev.  John  Topham  and  Richard 
Frances,  Esq.,  two  other  justices  in  and  for  the  said  borough  of  Droit- 
wich, proceeded  to  hear  evidence  as  to  the  settlement  of  Hughes,  and 
made  an  order  by  which  they  adjudged  his  settlement  to  be  in  the  parish 
of  St.  Andrew,  and  ordered  the  churchwardens,  &c.,  of  St.  Andrew's  to 
repay  unto  William  Wylde^  one  of  the  overseers  of  the  parish  of  St.  Peter, 
14Z.  28.  for  the  removal  of  the  pauper  and  for  his  maintenance,  &c.,  in 
the  house  of  Ricketts  and  Steward  from  13th  April,  1841,  to  the  date 
of  their  order.  By  the  same  order  they  further  directed  the  church- 
♦ftftftl  '^^'■^^'^^j  *'^-»  ^^  S^*  Andrew's  to  pay  to  Ricketts  •and  Steward, 
J  from  the  date  of  the  order,  the  weekly  sum  of  12«.  for  the  future 
maintenance,  &c.,  of  the  pauper.  The  parish  of  St.  Andrew  appealed, 
and  gave  a  notice  pursuant  to  stat.  9  G.  4,  c.  40,  together  with  the 
grounds  of  such  appeal,  which  raised  the  objection  afterwards  relied  on. 

On  the  hearing  of  the  appeal,  at  the  Worcestershire  sessions,  October, 
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1841,  it  was  admitted  that  the  adjudication  in  the  order  of  24th 
September,  1841,  was  upon  the  same  settlement  as  the  order  of  29th 
April,  1841.  The  appellants  then  contended  that  the  order  of  June  28th, 
1841,  quashing  the  order  of  justices  of  29th  April,  1841,  generally,  was 
conclusive  as  between  the  appellants  and  respondents  as  regarded  the 
settlement  and  maintenance  of  the  pauper,  and  that  parol  evidence  was 
inadmissible  to  show  that  the  order  was  not  quashed  on  the  merits.  The 
sessions,  however,  received  parol  evidence  as  to  the  grounds :  and,  as 
it  appeared  to  them  that  the  order  was  abandoned  and  quashed  for 
defects  in  point  of  form,  and  not  on  the  merits,  they  proceeded  to  hear 
the  appeal.  The  appellants  next  objected  that  the  respondents  ought  to 
have  sent  them  notice  of  the  removal  of  the  pauper,  and  a  copy  of  the 
examination  on  which  such  removal  and  the  adjudication  of  settlement 
and  order  of  maintenance  was  obtained,  according  to  the  provisions  of 
Stat.  4  i  6  W.  4,  c.  76,  s.  79.(a)  The  sessions  overruled  this  objection. 
The  appellants  contended,  thirdly,  that  the  order  of  24th  September, 
1841,  was  bad  on  the  face  of  it,  inasmuch  as  it  directed  the  repayment 
of  14/.  2j».  by  the  churchwardens,  &.C.,  of  St.  Andrew's  to  W.  Wylde,  one 
of  the  overseers  of  St.  Peter's,  instead  of  directing  it  to  be  repaid 
to  the  treasurer  of  *the  county  of  Worcester,  according  to  stat"  r^ooq 
9  G.  4,  c.  40.  This  objection  the  sessions  also  overruled :  and, 
after  hearing  evidence,  they  confirmed  the  order  of  24th  September, 
1841,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  upon  a  case. 
The  case  comprised  the  facts  above  mentioned,  and  concluded  thus.  1. 
If  the  Court  shall  be  of  opinion  that  the  sessions  were  bound,  under  the 
circumstances,  to  treat  the  judgment  of  the  sessions  of  June  28th,  1841, 
by  which  thq  order  of  justices  of  29th  April,  1841,  was  quashed,  as 
conclusive  between  the  parties,  then  the  order  of  sessions  of  October, 
1841,  is  to  be  quashed.  2.  If  the  Court  shall  think  the  respondents 
'were  bound  to  send  a  copy  of  the  examination,  and  notice  of  removal, 
to  the  appellants,  then  the  order  of  sessions  is  to  be  quashed.  3.  If  the 
Court  shall  think  the  order  of  24th  September,  1841,  bad  on  the  face 
of  it,  as  directing  the  sum  of  14Z.  2«.  to  be  repaid  to  W.  Wylde  instead 
of  to  the  treasurer  of  the  county,  then  the  order  of  sessions  is  to  be 
dealt  with  as  the  Court  of  Queen's  Bench  shall  think  fit. 

The  case  so  stated  was  argued  in  Michaelmas  term,  1842,(6)  when 
the  respondents  contended  that,  if  the  Court  should  think  the  order  of 
24th  September,  1841,  bad  for  the  reason  assigned  in  the  3d  objection 
only,  the  Court  might  quash  the  order  so  far  as  it  related  to  the  repay- 
ment of  14/.  2«.,  and  confirm  it  as  to  the  residue.  In  Easter  vacation, 
1843,  the  judgment  of  this  Court  upon  the  case  was  delivered  by  Mr. 
Justice  Williams,  who,  after  recapitulating  the  facts,  proceeded  to 
state :  "  We  do  not  consider  it  to  be  needful  to  enter  into  the  different 

(a)  See  Efgina  v.  JimticeM  of  We»t  Riding,  10  Q.  B.  763. 
(6)  Regina  v.  St.  Andrew*,   Worcester,  4  Q.  B.  729 
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•Qom  objections  taken  on  behalf  of  the  appellants,  ^because  there  is 
J  one  which  seems  to  us  clearly  fatal  to  the  order.  In  the  case 
just  disposed  of,(a)  we  had  occasion  to  refer  to  the  different  sections  of 
the  act  regulating  the  manner  of  making  reimbursement  in  these  cases, 
and  the  person  to  whom  it  is  to  be  made :  and  in  none  of  these  is  there 
any  provision  enabling  the  justices  to  direct  the  sum  to  be  reimbursed  to 
be  paid  to  the  overseer  of  the  parish  or  place  to  which  the  pauper  lunatic 
may  have  been  chargeable.  Inasmuch,  therefore,  as  the  jurisdiction 
depends  entirely  upon  the  statute,  and  it  is  not  given  to  them  in  the 
form  adopted,  we  think  that  the  order  of  sessions  cannot  be  sustained, 
and  that  it  must  accordingly  be  quashed.**(6) 

During  these  proceedings,  and  up  to  and  on  23d  January,  1845,  the 
pauper  remained  insane,  and  confined  in  the  said  licensed  house,  under 
the  order  of  13th  April,  1841,  at  the  cost  of  the  parish  of  St.  Peter. 

On  23d  January,  1845,  three  justices  of  the  peace  (named  in  the 
present  case),  acting  in  and  for  the  borough  of  Droitwich,  made  an 
order,  by  which,  after  reciting  the  order  of  13th  April,  1841,  and  that 
the  pauper  had  been  conveyed  under  it  to  the  said  licensed  house,  and, 
from  13th  April,  1841,  until  23d  January,  1845,  had  been,  and  then 
was,  an  insane  person  confined  under  the  said  order  at  the  cost  of  the 
said  parish  of  St.  Peter,  and  reciting  also  that  the  legal  settlement  of 
the  pauper  had  not  been  ascertained,  the  said  justices  adjudged  the  place 
of  the  last  legal  settlement  of  the  pauper  lunatic  to  be  in  St.  Andrew's, 
Worcester,  and  ordered  the  churchwardens  and  overseers  of  St.  An- 
^  drew's  to  pay  to  the  keepers  of  the  said  house,  from  *the  date  of 

-^  that  order,  9^.  weekly,  for  the  future  maintenance  of  the  pauper 
during  his  continuance  in  the  said  house.  Against  this  order  the 
churchwardens,  &c.,  of  St.  Andrew's  duly  appealed. 

On  the  trial  of  the  appeal,  on  7  th  April,  1845,  the  appellants  con- 
tended, under  a  ground  of  appeal  which  duly  raised  the  objection,  that 
the  judgment  of  the  Queen's  Bench,  quashing  the  former  order,  was, 
under  the  circumstances  above  stated,  conclusive  between  the  parties. 
The  respondents  contended  that,  as  the  judgment  was  grounded  upon 
the  informality  of  that  part  of  the  order  of  September,  1841,  which 
directed  the  repayment  of  14/.  2«.  to  the  overseers  of  the  respondent 
parish,  such  judgment  was  not  conclusive  between  the  parties  as  to  the 
settlement.  The  sessions,  however,  after  argument,  decided  that  they 
were  bound  by  the  judgment  of  the  Queen's  Bench  as  conclusive  between 
the  parties  as  to  the  settlement,  and  quashed  the  last  order  accordingly, 
subject  to  the  opinion  of  this  Court. 

If  the  Court  should  be  of  opinion  that  the  judgment  of  the  Queen's 
Bench  was  conclusive  as  to  the  settlement,  so  as  to  prevent  the  parish 
of  St.  Peter  from  obtaining  a  fresh  order  as  against  the  parish  of  St. 

(a)  Regina  v.  Pixley,  4  Q.  B.  711. 

(6)  See  4  Q.  B.  728.  The  above  extract  is  in  the  language  of  the  caoe,  which  sUi^htljr  diflen 
from  that  of  the  original  judgment. 
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Andrew,  and  giving  evidence  in  support  of  it,  the  order  of  sessions  was 
to  be  confirmed :  if  the  Court  should  be  of  a  contrary  opinion,  that  order 
was  to  be  quashed,  and  the  order  of  justices  of  23d  January,  1845,  to  be 
confirmed. 

Martin  and  Beddon^  in  support  of  the  order  of  sessions.  The  order 
of  24th  September,  1841,  appears  to  have  been  quashed  by  this  Court 
generally ;  and  there  is  nothing  stated  in  the  case  from  which  the  ses- 
sions, on  the  last  appeal,  could  infer  that  it  was  quashed  otherwise  than 
on  *the  merits.  That,  if  true,  might  have  been  shown,  according  ^niQao 
to  Rex  V.  Wick  St.  Lawrence,  6  B.  &  Ad.  526,  but  is  not :  and  ^ 
therefore  the  former  quashing  must  be  deemed  conclusive.  The  autho- 
rities bearing  on  this  point  were  considered  in  Regina  v.  Church  Knowle^ 
7  A.  &  E.  471.  It  may  be  contended  that  the  judgment  of  the  Court 
of  Queen's  Bench  discloses  a  ground  of  quashing,  independent  of  the 
merits.  But  the  sessions  were  bound  to  adopt  the  judgment,  not  to  look 
into  the  reasons.  They  had  requested  this  Court,  if  they  thought  the 
order  bad  as  directing  payment  to  the  wrong  person,  to  deal  with  it  as 
they  should  think  fit.  The  Court  did  so,  by  quashing  the  order;  and 
that  was  a  complete  answer  to  the  proposition  submitted.  The  respond- 
ents must  abide  by  the  result  of  thp  case.  [Lord  Dbnman,  C.  J.  So 
they  do.  But  our  judgment,  when  given,  becomes  that  of  the  sessions.] 
The  first  point  submitted  clearly  raised  a  question  of  merits.  [Cole- 
ridge, J.  That  could  only  show  that  there  were  materials  on  which  we 
might  have  decided  on  the  merits,  but  did  not.  And,  if  the  sessions  are 
to  be  considered  as  adopting  our  judgment,  they  also  do  not.]  The 
question  is,  whether  the  Court,  when  it  might  have  quashed  in  part  for 
the  reason  specially  given,  has  not  quashed  in  toto. 

Bodkin^  Whitmore  and  Selfe^  contr^,  were  stopped  by  the  Court. 

Lord  Denman,  C.  J.  I  think  it  quite  clear  that  the  quashing  of  the 
order  of  24th  September  is  not  conclusive.  We  ordered  it  to  be  dis- 
charged on  the  particular  Aground  stated  in  our  judgment,  and  ^,,^^0 
which  did  not  affect  the  merits.  And  it  is  to  be  observed  that  ^ 
an  order  of  justices  on  the  settlement  and  maintenance  of  a  lunatie 
differs  from  a  common  order  of  removal,  because,  under  stat.  9  G.  4,.  c. 
40,  8.  42,  the  justices  may,  "at  any  time,"  "  inquire  into  the  last  legal 
settlement  of  such  insane  person."  The  question  of  estoppel  hardly 
arises. 

Pattesox,  J.  It  is  true  that,  in  the  former  case  before  us,,  one  point 
was,  whether  the  quashing  of  a  previous  order  was  or  was  not  conclusive. 
But  on  that  the  Court  gave  no  opinion ;  «nd,  specifically^  our  jfidgment 
was  given  on  one  ground,  excluding  the  others. 

Coleridge,  J.  I  am  of  the  same  opinion,  on  the  facts  here  stated'.. 
But,  if  they  were  different,  I  should  not  propose  to  lay  down  a.  rule  ofi 
practice  applying  generally  to  the  removals  of  lunatie  pa^ipers.  It  seens 
to  me  that  magistrates  may  have  a  power  of  inquiring  from,  time  tO'tilne 
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in  such  cases ;  and  so  the  rule  as  to  these  orders  may  be  different  from 
that  which  prevails  in  the  common  case  of  removal. 

WiQHTMAN,  J.     I  am  of  the  same  opinion  :  but  I  give  mine  with  th'i 
qualification  stated  by  my  brother  Coleridge. 

'  Order  of  Sessions  quashed.(a) 

ia)  See  the  preceding  and  the  next  three  i 


♦8Q41        *^^®  QUEEN  V.  The  Inhabitants  of  WIDECOMBE 
J  m  THJ!  MOOR.     Jan.  20. 

On  appeal  against  an  order  of  removalt  the  appellants  offered  evidence  of  a  former  judgment 
of  quarter  sessions  quashing  an  order  of  removal  founded  on  the  same  alleged  settlement. 
The  order  of  sessions,  as  entered  on  their  minutes,  stated  that  the  order  of  removal  was 
quashed  "on  the  ground  that  the  examinatiorts  are  inxufficiettt  to  support  the  game.  Held  that 
this  entry  was  general  enough  to  let  in  evidence  on  the  part  of  the  respondents  that  the 
adjudication  proceeded  on  matter  of  form,  not  merits. 

To  make  the  examination  of  a  person  in  custody  admissible  under  stat.  59  G.  3,  c.  12,  s.  2{^. 
on  a  question  of  settlement,  it  must  be  proved  expressly  that  the  party  was  in  custody,  as 
required  by  the  statute,  at  the  very  time  when  such  examination  was  tendered  in  evidence. 

The  wife  and  children  of  R.  B.,  were  removed  on  examinations  showing  settlement  of  R.  B- 
by  hiring  and  service  under  C,  and  by  birth.  The  appellants  stated  as  distinct  grounds  of 
appeal :  That  the  parents  of  R.  B.  were  ren^ived  (o,  and  acknowledged  as  settled  inhabitants 
by,  a  third  parish,  and  that  be  had  acquired  no  settlement  in  his  own  right :  That  R.  B.  dul 
not  become  settled  in  the  appellant  parish  by  hiring  and  service  under  C. :  And  :  That  the 
paupers  were  not  settled  in  the  appellant  parish  in  any  manner  whatever.  Held  that  the  appel- 
lants could  not  give  evidence  that  R.  B.  was  not  born  in  the  appellant  parish. 

On  appeal  against  an  order  of  justices,  dated  14th  February,  1845. 
amoving  Mary,  wife  of  Richard  Barnett,  then  a  prisoner  under  sentence 
'  i  transportation  and  in  custody  for  the  same,  and  her  five*  children, 
f'om  the  parish  of  Plympton  St.  Mary  to  the  parish  of  Widecombe  in 
t^«r  Moor,  both  in  Devonshire,  the  sessions  (Midsummer,  1845)  con- 
firnied  tte  order,  subject  to  the  opinion  of  this  Court  on  the  following 
caB^. 

A I  the  trial  of  the  appeal  the  respondents  set  up  a  settlement  gained 
by  Bk^hard  Barnett,  the  husband  of  the  pauper  Mary,  by  hiring  and 
sorvir*  in  the  parish  of  Widecombe ;  in  support  of  which  they  tendered 
in  evidence  the  following  examination,  taken  under  stat.  59  G.  3,  c.  12, 
•MtM  ®*  ^^  '(^)  ^*  having  been  first  proved  *that  the  said  R.  Barnet: 
-I  was,  prior  to  the  taking  of  the  said  examination,  convicted  of 
felony,  and  was,  at  the  time  of  the  taking  thereof,  under  sentence  of 

(a)  Stat.  59  G.  3,  c.  12,  "  to  amend  the  laws  for  the  reKef  of  the  poor/'  enacts  (sect.  9^  • 
"  That  it  shall  be  lawful  for  any  justice  of  the  peace  to  take  in  writing  the  examination  or  n.vti 
of  any  person  having  a  wife  or  child,  wh0  shall  be  a  prisoner  in  any  gaol  or  house  of  (<*«rrectioi . 
or  in  the  custody  of  the  keeper  of  any  such  gaol  or  house  of  correction,  or  who  shall  he  in  il? 
custody  of  any  constable  or  other  peace  officer,  by  virtue  of  any  warrant  of  commitmen 
touching  the  place  of  his  or  her  last  legal  settlement ;  and  such  examination  shall  be  signe<i 
by  such  justice  taking  the  same,  and  shall  he  received  and  admitted  in  evidence  as  to  sue' 
settlement  before  any  justices,  lor  the  purpose  of  any  ordrr  of  removal,  so  long  only  as  the  pernor, 
•o  examined  shall  continue  a  prisoner.*' 
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transportation  for  the  same,  although  what  had  since  become  of  him,  saye 
that  he  was  no  longer  in  the  Devon  county  gaol,  did  not  appear. 
"Devon,  1  The  examination  of  Richard  Barnett,  miner,  lately  inhabit- 
to  wit.  j  ing  in  the  parish  of  Plympton  St.  Mary  in  the  said  county  of 
Devon,  but  now  a  prisoner  in  the  Devon  county  gaol  at  Exeter,  taken 
on  oath  before  me,**  &c.,  "one  of  her  Majesty's  justices,"  &c.,  "on  this 
let  day  of  January,  1846,  touching  the  place  of  the  last  legal  settlement," 
&c-  "  Who  saith :  When  I  was  young  I  lived  at  home  with  my  parents 
in  the  parish  of  Widecombe  in  the  Moor,  and  Lidford,  both  in. the  county 
of  Devon  aforesaid,  until  I  was  between  13  and  14  years  of  age,  and 
then,  in  or  about  the  year  1821,  I  went  to  live  as  a  servant,"  &c.  The 
examination  then  stated  a  hiring  and  service,  and  residence .  for  two  or 
three  years  by  the  pauper  (being  unmarried,  &c.)  with  one  Thomas 
Ghaffe,  in  Widecombe,  after  which  the  pauper  joined  his  father,  who  then 
lived  at  Lidford,  and  worked  with  him  at  Ealesborough  mine  as  a  day 
labourer  for  three  or  four  years.  The  pauper  also  said :  "  I  never  rented  to 
the  amount  of  lOZ.  a  year,  nor  did  any  other  act,  except  as  aforesaid,  where- 
by to  gain  a  settlement :"  "I  was  married  in  the  parish  church  of  Buck- 
fastleigh,  in  the  said  county  of  Devon,  to  Mary  my  first  and  present  wife." 
•"  I  have  had  by  ray  said  wife  seven  children,  all  bom  in  lawful  r+oq^? 
wedlock :  six  of  them  are  now  living ;  and  five  of  the  said  children  '■ 
were,  prior  to  my  apprehension,  with  me  and  my  wife  in  the  parish  of 
Plympton  St.  Mary  aforesaid,  and  under  our  charge,  and  now  continue 
there  under  her  charge,  viz.  Susanna  Barnett,  aged  16  years,  not  eman- 
cipated; Hester,  aged,"  &c.  (similar  statements  as  to  the  other  four): 
"  I  resided  in  the  parish  of  Plympton  St.  Mary  almost  ever  since  our 
said  marriage  until  the  month  of  September  last,  when  I  was  committed 
to  the  Devon  county  gaol,  and  where  I  have  been  ever  since,  and  still 
remain  in  custody  there." 

The  appellants,  submitting  that  the  present  case  could  not  come  with- 
in the  statute  of  59  G.  3,  c.  12,  s.  28,  and  that  at  all  events  further  proof 
was  necessary  on  the  part  of  the  respondents  to  make  it  so,  contended 
that  the  said  examination  was  not  admissible  as  evidence  on  the  hearing 
of  this  appeal.  The  sessions  held  that  it  was  admissible,  but  granted  a 
case  on  that  point. 

The  settlement  in  Widecombe  having  been  put  in  evidence  in  support 
of  the  order  of  removal,  the  appellants  then  proved  that  a  former  order, 
dated  17th  September,  1844,  for  the  removal  of  the  same  paupers  on 
the  same  settlement,  was  quashed  by  the  sessions  in  January,  1845; 
the  order  made  by  the  Court  at  the  time,  as  entered  in  the  minute 
book  of  the  clerk  of  the  peace,  and  put  in  evidence  at  this  trial,  being 
as  follows. 

*•  This  Court,  on  the  motion  of  the  respondents,  and  with  the  consent 
of  the  appellants,  doth  quash  the  said  order,  on  the  ground  that  the 
examinations  upon  which  the  said  order  of  removal  was  made  are  insuf- 
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*8971  ^^^"^  ^^  ^support  the  same :  and  the  said  order  of  remoTal  u 
hereby  quashed  accordingly." 

Upon  this  the  appellants  contended  that  the  former  order,  haviDg 
been  thus  quashed,  was  in  fact  quashed  on  the  merits,  and  that  the 
present  order,  consequently,  could  not  be  supported. 

In  answer  to  this  the  respondents  tendered  parol  evidence  to  explain 
the  entry  in  the  minute  book,  and  to  show  that  it  did  not  contain  the 
true  judgment  of  the  sessions,  the  cliairman,  in  giving  judgment,  having 
used  the  additional  words  ^^  and  not  on  the  merits."  The  appellants 
objected  to  the  admissibility  of  evidence  for  this  purpose:  the  sessions, 
however,  having  received  it,  held,* upon  the  additional  evidence,  that  the 
former  order  was  not  conclusive,  it  having  been  quashed  for  insufficiency 
of  examinations  and  not  on  the  merits,  if  the  Court  were  at  liberty  to 
receive  any  evidence  to  explain  the  minutes  of  the  Court :  but  granted 
a  case  on  this  point  also. 

A  birth  settlement  in  Widecombe  having  been  also  set  up  by  the 
respondents  in  the  examinations,  the  appellants  then,  relying  on  their 
grounds  of  appeal  which  follow,  proposed  to  prove  that  R.  Barnett  was 
not  born  in  Widecombe,  but  in  the  parish  of  Lidford,  in  Devon." 

Grounds  of  appeal.  2.  This  ground  of  appeal  stated  the  quashing 
of  the  before  mentioned  order  of  September  17th,  1844,  and  averred 
that  the  order  of  sessions  quashing  that  order  of  removal  related 
directly  to  the  settlement  of  Mary  Barnett  and  her  said  iSve  children, 
being  the  same  settlement  now  in  question,  and  was  conclusive  between 
the  parties  to  the  present  appeal,  no  later  settlement  being  shown  by  the 
examination. 

•8981  ^'  I^^°^^^*'>  under  an  order  of  two  justices  in  1822,  *of 
William  and  Susanna,  the  parents  of  Richard  Barnett,  from  the 
parish  of  Lidford  to  the  parish  of  Wendron  in  Cornwall ;  which 
order  was  unappealed  against,  and  thereby  William  the  father  became 
settled  in  Wendron  ;  and  consequently  Richard  and  his  family  became 
and  were,  at  the  date  of  the  order  now  appealed  against,  legally  settled 
in  Wendron,  the  said  Richard  having  acquired  no  settlement  in  his  own 
right. 

4.  Removal  of  Susanna  the  mother  of  Richard,  in  1880,  by  order  of 
two  justices,  from  the  parish  of  Sheepstor,  in  Devon,  to  the  said  parish  of 
Wendron;  which  order  was  unappealed  against;  and  thereby  Susanna 
became  settled,  &c.  (conclusion  as  in  the  preceding  ground  of  appeal). 

5.  Acknowledgments  of  Susanna  as  a  settled  inhabitant  by  the  parish 
officers  of  Wendron,  between  1830  and  the  present  time ;  whereby,  4c. 
(Conclusion  as  in  the  two  preceding  grounds).(a) 

(a)  The  following  ground  of  appeal  was  not  stated  in  the  case,  bat  was  referred  to  in  t 


ment. 

6.  That  Richard  Barnett  did  not  acquire  a  settlement  in  Widecombe  by  hiring  and  i 
with  Thomas  Chaife,  and  by  inhabitancy  in  the  said  parish,  in  manner  and  form  as  set  fortk 
in  the  examination. 
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7.  Because  the  said  Mary  BarDett,  the  wife  of  the  said  R.  Barnett 
and  Susanna,  &c.,  their  children,  ''  were  not,  nor  was  any  or  either  of 
them,  at  the  time  of  making  the  said  order  of  removal  against  which 
we  appeal,  settled  in  our  said  parish  of  Widecombe  in  the  Moor  in  any 
manner  whatever." 

The  sessions  held  that  the  appellants  were  not  entitled,  under  these 
grounds  of  appeal,  to  go  into  this  question,  but  granted  a  case  on  this 
point  also,  finding  as  a  fact,  if  sUch  evidence  were  admissible,  that 
Richard  Barnett  was  not  born  in  Widecombe. 

The  questions  for  the  consideration  of  this  Court  '''were :  '^  1.  r^iOQQ 
Was  parol  evidence  legally  admissible. to  explain  the  entry  in  the 
minute  book  ?  If  it  was  not,  then  the  present  order  of  Sessions  is  to  be 
quashed.  2.  If  it  was  admissible,  then  was  the  examination  of  R. 
Barnett  admissible  ?  If  that  examination  was  admissible,  the  order  of 
Sessions  is  to  be  confirmed.  If  that  examination  was  not  admissible,  then 
was  the  evidence  tendered  by  the  appellants- to  disprove  the  birth  settle- 
ment in  Widecombe  admissible  ?  .  If  it  was,  then  the  order  of  Sessions  is 
to  be  quashed." 

MerivcUe  and  Camishy  in  support  of  the  order  of  Sessions.  On  the 
first  point  Rex  v.  Wtek  St,  Lawrence,  5  B.  &  Ad.  526,  clearly  shows 
that,  if  the  judgment  of  the  sessions  in  September,  1844,  quashing  the 
order  of  removal  then  in  question,  may  be  deemed  general,  evidence  was 
admissible  to  explain  it  by  showing  that  the  adjudication  was  not  on  the 
merits.  But  the  order  is  not  less  open  to  explanation  because  the  sessions, 
in  quashing  the  order,  have  added,  as  the  ground,  '^  that  the  examinations" 
^'  are  insufficient  to  support  the  same."  They  may  have  been  so  by  reason 
of  an  informality ;  such  as  a  defect  in  the  captions.  [Patteson,  J.  That 
would  hardly  be  described  as  insufficiency  in  the  examinations.  The 
expression  seems  rather  to  imply  that  they  did  not  contain  sufficient  evi- 
dence.] Regina  v.  St.  Mary,  Lambethj  7  Q.  B,  587,  may  be  cited  on 
the  other  side ;  but  there  the  former  orders  of  sessions  expressly  purported 
to  quash  '^on  the  ground  of  the  examination"  '^disclosing  no  settlement 
on  the  face  thereof."  And  in  Regina  v.  JEllel,  7  Q.  B.  593,  which  may 
likewise  be  referred  *to,  the  case  set  forth  the  circumstaApes  under  r»q/\A 
which  the  former  order  was  '^  set  aside  for  insufficiency  of  exami-  ^ 
nation;"  and  the  opinion  of  this  Court  was,  in  effect,  asked  whether  the 
insufficiency  was  such  that  the  quashing  of  the  order  was  conclusive. 
Secondly:  the  examination  of  Richard  Barnett  was  admissible  under  stat. 
59  G.  3,  c.  12,  s.  28.  It  was  taken  on  1st  January,  1845,  Barnett 
being  then  convicted  of  felony  and  under  sentence  of  transportation ; 
and  it  must  have  been  used  before  the  removing  justices  on  February 
14th,  1845.  The  Court  will  not  presume  that  the  conviction  did  not 
continue  in  force  when  the  examination  was  tendered  in  evidence  at  the 
sessions.  It  must  be  supposed  that  he  had  left  the  gaol  in  custody  to  under- 
go his  sentence.    [Lord  Denman,  C.  J.    You  do  not  show  when  the  con- 
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viction  took  place.  Colebidqb,  J.  The  gaoler  could  have  said  under 
what  circumstances'  Barnett  was  removed  from  the  Devon  county  gaol.] 
Thirdly,  the  appellants  were  not  at  liberty  to  disprove  the  birth  settle- 
ment, not  having  expressly  questioned  it  in  any  part  of  their  grounds  of 
appeal.  Regina  v.  Hockwarthy^  7  A.  &  E.  492,  496,  and  Regina  v. 
Staple  Fitzpaine,  2  Q.  B.  488,  497,  498,  show  the  necessity  of  precision 
in  this  respect. 

Rowe^  contrd..  First,  the  minute  book  of  the  Sessions  is  considered 
as  the  record  of  their  order ;  Regina  v.  Yeovelegj  8  A.  &  E.  806 :  and 
evidence  cannot  be  received  to  vary  the  statement  contained  in  it.  The 
entry  is  not  general,  it  isdefinite:  and  the  effect  of  the  evidence  was, 
not  to  explain,  but  to  vary  it  by  words  supposed  to  have  fallen  from  the 
♦Qnn  ^'^*^^°^*'^*  [WiGHTMAN,  J.  The  question  stated  •by  the  case 
J  is,  whether  evidence  was  admissible  "to  explain"  the  entry.] 
The  context  shows  that  more  than  explanation  was  sought.  [Lord 
Denman,  G.  J.  We  must  look  to  what  is  submitted  to  us.]  The  minute 
is  equivalent  to  the  entry  of  a  verdict  on  the  postea ;  and  that  is  conclu- 
sive of  the  fact  that  such  a  verdict  was  found :  evidence  cannot  be 
offered  to  show  that  it  was  entered  on  the  postea  by  mistake ;  Meed  v. 
JacksoTiy  1  East,  355.]  [Wiohtman,  J.  The  entry  standing  as  it  does, 
might  not  evidence  be  given  to  explain  it  ?  Coleridge,  J.  Suppose 
the  chairman  gave  a  reason  for  the  judgment ;  might  not  that  be  stated 
in  evidence,  as  the  observations  delivered  by  Williams,  J.,  were  in  a 
case(a)  decided  by  us  to-day  ?]  The  record  itself  ought  to  be  the  evi- 
dence of  the  adjudication ;  otherwise  a  wide  door  is  opened  to  dispute. 
Secondly,  as  to  the  examination  of  Richard  Barnett.  [Lord  Denmait, 
C.  J.  We  are  with  you  on  that  point.]  Thirdly,  the  appellants  were 
entitled  to  contradict  the  case  of  the  respondents  as  to  the  birth  settle- 
ment. The  6th  ground  of  appeal  denies  that  Richard  Barnett  acquired 
a  settlement  in  Widec'ombe  by  hiring  and  service  and  by  inhabitancy ; 
and  then  the  7th  ground  states  that  the  paupers  were  not  settled  there 
"in  any  manner  whatever."  These,  the  only  material  grounds,  do  not 
in  terms  refer  to  a  birth  settlement ;  but  neither  do.  the  examinations 
point  to  any  supposed  settlement  except  by  hiring  and  service  and  by 
birth :  the  6th  ground  negatives  the  one,  and  the  7th  must  be  taken  to 
deny  the  other.  [Coleridge,  J.  One  ground  of  appeal  cannot  be 
construed  with  reference  to  another.  Grounds  quite  inconsistent  are 
♦onoT  *8ometimes  joined.]  It  has  never  been  held  that  they  are  inde- 
-J  pendent,  as  pleas  are.  [Coleridge,  J.  You  sometimes  see  two 
entirely  different  settlements  in  different  grounds  of  appeal.]  In  Regina 
v.  Bedingham,  5  Q.  B.  653,  where  the  examinations  showed  a  hiring 
and  service  to  J.  S.  in  the  appellant  parish,  and  relief  by  t&at  parish 
while  the  pauper  lived  elsewhere,  the  ground  of  appeal  was  that  the 
hiring  was  dissolved  within  a  year,  and  that  the  pauper  never  acquired  a 

(a)  Regina  v.  St.  Peten,  Droitwich^  ante,  p.  886. 
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settlement  in  the  parish  either  by  hiring  and  service  with  J.  S.  "  or  by 
any  other  means:"  and,  though  the«relief  was  not  there  expressly  ques- 
tioned, the  appellant  was  deemed  at  liberty  to  show  that  it  was  given  by 
mistake.  [GoLERiDQB,  J.  The  argument  was  that  relief  was  not  a 
mode  of  becoming  settled,  but  merely  evidence  of  settlement ;  and,  the 
settlement  by  hiring  and  service  being  denied,  it  was  held  that  the  appel- 
lant might  explain  the  evidence  applicable  to  it.]  The  respondents  here 
could  not  be  misled. 

Lord  Denman,  C.  J.  The  sessions  were  right  in  receiving  evidence 
of  the  circumstances  which  led  to  the  former  order.  The  finding  of  the 
siessions  binds,  but  only  to  the  same  extent  as  a  general  finding  would : 
und  it  lets  in  the  explanation  that,  upon  any  reasonable  ground* which 
may  be  shown,  the  quashing  might  be  said  not  to  take  place  on  the 
merits.  This  is  not  inconsistent  with  what  we  have  held  in  former  cases. 
I  am  not  now  deciding  on  the  effect  which  should  be  given  to  anything 
stated  as  having  fallen  from  the  chairman ;  I  only  say  that  evidence, 
generally,  was  admissible  as  •to  the  reasons  of  the  judgment.  On  ^^q^q 
the  second  point  we  have  already  intimated  our  opinion.  The  ^  ^ 
examination  of  Barnett  could  be  made  admissible  at  the  sessions  only  by 
showing  that  he  was  a  prisoner  when  it  was  tendered.  Thirdly,  the 
appellants  were  not  authorised  by  their  grounds  of  appeal  to  question 
the  birth  settlement.  "Not  settled*'  "in  any  manner  whatever"  was 
not  a  form  of  words  under  wRich  evidence  could  be  given  in  disproof  of 
the  particular  settlement. 

Patteson,  J.  As  to  the  first  point :  the  sessions,  in  1845,  were  not 
content  with  quashing  the  order,  but  assigned  a  reason,  which  appears 
to  mean  that  the  examinations  are  insufficient  to  support  a  settlement : 
but  the  only  view  on  which  the  subsequent  sessions  could  be  justified  in 
receiving  evidence  of  the  intention  is  to  consider  the  quashing  as  gene- 
ral. However,  as  the  order  of  the  sessions  in  1845  may  be  deemed 
consistent  with  more  than  one  view,  I  suppose  it  was  right  that  the  ses- 
sions should  receive  some  evidence.  On  the  second  point,  I  agree  in 
what  has  been  laid  down.  As  to  the  last  point,  the  3d,  4th  and  5th 
grounds  of  appeal  set  up  a  case  which  seems  to  admit  that  the  pauper 
was  born  in  the  appellant  parish  ;  or,  at  any  rate,  makes  the  place  of 
birth  immaterial :  then  the  6th  and  7th  grounds  are  relied  upon  ;  but  I 
think  that,  if  the  appellants  meant  to  insist  upon  a  birth  in  some  other 
parish  than  their  own,  that  should  have  been  distinctly  stated. 

Coleridge,  J.  If  my  brother  Patteson  had  not  expressed  a  doubt  on 
the  first  point,  I  should  have  thought  it  very  clear.  His  opinion  seems 
to  be  that  the  terms  of  the  former  adjudication  were  not  general :  but  I 
think  •they  are  so  in  effect,  when  the  finding  is  such  as  may  import  rmqf\A 
that  the  settlement  is  res  judicata,  or  may  leave  the  question  ^ 
open  :  and  that  was  so  here,  the  Sessions  having  decided  only  on  some- 
thing which  might  be  formal  or  substantial,  permanent  or  removeable 
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to-morrow:  as  defect  in  proof  of  chargeability.  In  this  sense  I  think 
that  the  finding  in  1845  was  generaV,  and  evidence  receivable  to  explain 
it.  As  to  the  last  point,  it  is  not  in  the  spirit  of  our  former  decisions  to 
hold  that  the  evidence  as  to  birth  settlement  was  admissible.  Many 
grounds  of  appeal  were  stated.  The  appellants  rely  upon  a  kind  of 
process  of  exhaustion  as  showing  that  the  course  of  proof  attempted  bj 
them  was  sufficiently  indicated  beforehand.  But  that  process  did  not 
come  into  operation  till  the  parties  were  at  the  sessions.  The  question 
is,  whether  the  grounds  of  appeal  give  fair  and  just  information  when 
they  are  delivered.  Regina  v.  Bedingham^  5  Q.  B.  668,  was  rightly 
decided,  but  does  not  affect  this  case.  The  evidence  objected  to  there 
was  meant  to  explain  the  evidence  of  relief  from  which  the  respondents 
inferred  a  settlement  of  some  kind :  not  to  disprove  any  specific 
settlement,'  either  by  hiring  and  service  or  by  "other  means."  As  my 
brother  Wightman  pointed  out,  it  would  have  answered  no  purpose  to 
traverse  the  fact  of  relief,  the  relief  not  being  a  substantive  settlement, 
but  only  evidence  of  one.  That  proof  being  introditted  as  confirmatory 
of  a  settlement  by  hiring  and  service  or  otherwise,  it  would  have  been 
unjust  to  exclude  evidence  which  furnished  an  answer  to  it. 

WiQHTMAN,  J.  The  distinction  taken  between  this  case  and  those  in 
j^QQr-,  which  it  has  been  held  that  an  order  *of  sessions  might  be  ex- 
plained  would  be  maintainable  if  it  were  a  necessary  consequence 
of  the  finding  here  that  the  settlement  was  decided.  But,  that  not 
appearing,  the  respondents  were  at  liberty  to  show  that  the  insufficiency 
mentioned  in  the  order  related  to  form  only,  and  not  to  merits.  It  is 
suggested  that  the  evidence  given  did  not  show  that  the  sessions  deter- 
mined the  appeal  on  matter  of  form,  but  only  that  the  chairman  added 
to  their  decision  the  words  "  not  on  the  merits."  If  the  statement  on 
the  case  had  been  such  as  to  raise  this  point,  I  should  have  doubted  the 
propriety  of  the  present  finding,  under  the  circumstances  as  they  appear. 
But  the  only  question  before  us  is  whether  any  evidence  at  all  was  ad- 
missible to  show  that  the  former  finding  of  the  Sessions  was  on  form  and 
not  on  merits.     On  the  other  points  I  agree  with  the  rest  of  the  Court. 

Order  of  Sessions  confirmed.(a) 

(a)  See  the  two  preceding  and  the  next  two  cases.     And,  as  to  the  last  point  in  this  ca«e, 
Regina  Y.  St.  Giles,  Colchester^  Trinity  vacation,  1848,  post. 


The  following  case  was  decided  in  Easter  term,  1847. 
The  QUEEN  v.  The  Inhabitants  of  LANDKEY.     April  28. 

Where  appellants  against  an  order  of  removal  have  delivered  grounds  of  appeal  containing 
objections  of  form,  and  respondents,  having  given  notice  of  abandonment,  apply  to  have 
their  own  order  quashed,  such  quashing  is  not  conclusive,  though  there  be,  in  the  grounds 
of  appeal,  other  objections  going  to  the  merits,  and  though  the  notice  does  not  specif/ cb« 
grounds  of  abandonment. 
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Therefore,  where,  under  such  circumstances,  the  sessions  had  quashed  the  order,  with  an 
eniry,  **  Order  quashed,  without  any  special  entry,  as  the  Court  have  no  evidence  before 
them  to  enable  them  to  make  such  entry:**  Heldt  that  a  subsequent  Court  of  Quarter 
Seseion?,  on  appeal  against  a  new  order  bringing  the  same  settlement  into  question,  might 
properly  decide  that  the  quashing  was  not  conclusive. 

On  appeal  against  an  order  of  justices  for  the  removal  of  Elizabeth 
Wedlake,  ,widow,  and  her  seven  children,  from  the  parish  of  Roborough 
to  the  parish  •of  Landkey,  both  in  the  county  of  Devon,  the  ses-  r+QAg 
sions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on 
a  special  case. 

The  case  set  out  a  former  order  of  justices,  dated  16th  November, 
1&44,  for  the  removal  of  the  paupers  from  Roborough  to  Landkey ;  also 
the  examinations  upon  which  that  order  was  made,  setting  up  a  derivative 
settlement  of  the  pauper  Elizabeth's  deceased  husband  in  Landkey.  It 
then  set  out  the  grounds  of  appeal  against  that  order,  dated  16th  March, 
1845 ;  which  raised  objections  to  the  proof  of  chargeability,  and  others,  of 
a  forma^ nature,  to  the  statements  in  the  examinations  ;  they  also  speci- 
fied objections  on  the  merits,  and,  among  others,  a  denial  of  the  settle- 
ment. The  case  then  stated  that,  on  6th  April,  1845,  the  parish  officers 
of  Roborough  gave  notice  to  those  •  of  Landkey  that  they  intended  to 
abandon  the  said  order,  and  ^'  to  appear  at  the  next  quarter  sessions  of 
the  peace  for  the  said  county  only  for  the  purpose  of  quashing  the  said 
order,  and  obtaining  a  special  entry  that  such  order  was  quashed  not 
upon  the  merits,"  with  an  undertaking  to  pay  reasonable  costs.  That, 
at  the  ensuing  sessions  (April  1845),  the  counsel  for  Roborough  moved 
the  court  to  quash  the  order  with  an  entry  '^  not  on  the  merits :"  and 
this  was  resisted  by  counsel  for  the  parish  of  Landkey. 

"  The  examinations  and  grounds  of  appeal  were  before  the  Court ;  but 
no  inquiry  took  place  as  to  the  question  of  settlement.  The  Court 
refused  to  make  the  entry ;  and  the  entry  made  in  the  sessions  book  was 
as  follows :  *  Order  quashed,  without  any  special  entry,  as,  the  Court 
have  no  evidence  before  them  to  enable  them  to*  make  such  entry.*  " 

The  case  stated  that  the  second  order  was  made  on  *8th  Septem-  r^qny 
ber,  1845 ;  against  which  Landkey  gave  notice  of  appeal.  The  ninth  *■ 
ground  of  appeal  was  relied  on,  and  was  to  this  effect :  '^  that  a  former 
order"  (describing  it)  "  was  appealed  against  by  the  said  parish  of  Land- 
key,  and  that  the  said  order  upon  the  said  appeal  was  quashed  by  tho 
court  of  quarter  sessions,"  &c. ;  "  which  order  so  quashed  is  binding  and 
conclusive  as  between  the  said  parish  of  Landkey  and  the  said  parish  of 
B^orough."  That  the  appellants  proved  the  quashing  of  the  former 
order  ;  and  the  respondents  then  offered  evidence(a)  to  explain  the  grounds 
of  quashing  such  order,  and  to  show  that  it  had  not  in  fact  been  quashed 
on  the  merits  :  and  the  Court,  after  hearing  such  evidence,  held  that  the 
former  order  was  not,  in  their  judgment,  quashed  on  the  merits,  and  con- 

(o)  It  was  admitted  that  the  only  evidence'  so  offered  and  received  was  evidence  of  the  facta 
8*>*ve  set  out. 
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firmed  the  order  of  6th  September,  1845,  subject  to  a  case  on  the  folloir- 
ing  point: 

Whether,  under  the  circumstances  above  set  out,  the  quashing  of  the 
former  order  was  conclusive  between  the  parishes.  If'  the  Court  should 
be  of  opinion  that  the  quashing  was  conclusive,  the  order  of  sessions  and 
order  of  removal  were  to  be  confirmed. 

Rowe  and  Comishy  in  support  of  the  order  of  Sessions,  relied  on  Regina 
V.  Widecomhe  in  the  Moor^  AntS,  p.  894. 

Merivale  and  J.  Kanlake^  contr^.  Undoubtedly  parol  evidence  is 
receivable  ta  explain  the  ground  of  a  former  general  quashing ;  and  the 
entry  in  Regina  v.  Widecomhe  in  the  MooVj  "doth  quash"  "on  the 
*Q081  8^^^^^  *that  the  examinations"  are  "insufficient  to  support"  the 
order,  was  in  fact  a  general  quashing,  the  words  not  pointing  of 
necessity  either  to  a  quashing  on  the  merits,  or  to  one  not  on  the  merits. 
But  in  the  present  case  it  is  attempted  to  carry  that  decision  a  step 
farther,  and,  in  efiect,  to  make  a  court  of  Quarter  sessions  review  the 
decision  of  a  former  court ;  for  it  is  expressly  found  by  the  case  that 
the  first  sessions,  having  the  objections  to  the  former  order  brought  before 
their  notice,  refused  to  make  the  entry  "  not  on  the  merits."  The 
second  sessions  have,  in  substance,  overruled  that  decision.  In  Regina 
y.  Church  Knowle,  7  A.  &  E.  471,  an  order  having  been  quashed, 
generally,  at  the  instance  of  the  respondents,  with  the  consent  of  the 
appellants,  the  court  of  Quarter  sessions  held  such  quashing  conclusive 
upon  an  appeal  against  a  second  order :  and  its  decision  was  confirmed 
by  this  Court.  Although  it  is  not  stated  in  the  reports,  there  probably 
was  a  notice  of  abandonment  in  that  case,  as  the  quashing  was  by  con- 
sent, (a)  That  evidence  cannot  be  adduced  against  a  former  specific 
entry,  appears  from  Regina  v.  St.  Anne*s,  Westminsterj  Re  Wood\  Ant^ 
p.  878. 

Lord  Denman,  C.  J.  The  judgment  of  the  sessions  was  in  my  opinion 
right ;  and  the  evidencQ  showed  that  the  fiicat  order  was  in  effect  not 
quashed  on  the  merits.  The  giving  notice  of  abandonment,  where  a 
parish  feels  that  it  cannot  maintain  its  order,  is  a  very  beneficial  practice ; 
and,  as  it  has  been  held  necessary  that  the  order  should  be  quashed  in 
♦Q0Q1  °^^®^  *^*^  GO^tA  may  be  *taxed,  this  practice  would  be  virtually 
abolished,  if  such  parish  were  to  be  withheld  from  showing  after- 
wards that  the  quashing  took  place  without  inquiry  into  the  merits.  The 
effect  of  the  whole  proceeding  should  be  to  place  the  parties  in  the  same 
relative  situation  as  before  the  order  was  made. 

Patteson,  J.,  concurred. 

WiGHTMAN,  J.     This  is  not  merely  a  general  quashing,  as  in  Regina 
V.  The  Inhabitants  of  Church  Knowle  ;  it  is  a  quashing  with  a  special 
entry ;  and  the  meaning  of  that  special  entry  was  clearly  capable  of 
explanation, 
(a)  The  original  caae,  which  has  been  referred  to,  does  DOt  mehtion  notice  ot  aoftadonment. 
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Erlb,  Jk  I  think  the  sessions  quite  right.  Where  appellants  have 
taken  objections  of  form,  it  is  very  important  that  respondents  should 
have  an  opportunity  of  abandoning  their  order  without  concluding  them- 
selves. Order  of  sessions  confirmed.(a) 

(o)  Reported  by  H.  Merivale,  Esq. 

See  the  next  case,  and  the  three  preceding. 


♦The  following  case  may  conveniently  be  added  here.      [•QIO 

The  QUEEN  v.  The  Inhabitants  of  the  Township  of  LEEDS. 

Nov.  13, 

(PRESTON  V.  LEEDS.) 

An  order  of  removal,  and  an  order  of  aessione  confirming  it,  were  quashed  by  this  Court,  on  a 
case  stated  for  their  opinion,  because  the  examination,  relied  upon  as  showing  a  settlement 
by  renting  a  tenement,  stated  that  "  rent,'*  and  not  "  the  rent,**  was  paid.  The  respondents 
again  removed  the  paupers  to  the  appellant  parish,  which  appealed  again,  relsring  upon  the 
former  judgment  in  Q.  B.  as  an  estoppel.  On  a  case  staled  by  the  sessions,  conlirming  the 
latter  order  subject  to  the  opinion  of  this  Court,  it  appeared  that,  in  the  former  case,  the 
sessions  had  stated  that,  if  this  court  held  the  objection  good,  the  order  of  removal  was  to  be 
quashed  *\for  dejieiencyin  the  examination  :**  it  appeared  also  that  the  judgment  of  this  Court 
was,  simply,  that  the  orders  should  **  be.  ieverally  quathed"     Held  : 

1.  That  the  respondents  were  not  estopped  by  the  former  judgment  in  Q.  B. ;  but  might  have 
shown  (if  they  bad  been  able)  that  it  proceeded  on  matter  of  form  only. 

2.  That  the  appellants  were  at  liberty,  if  necessary,  to  show  by  evidence  (which  the  sessions 
bad  not  allowed  them  to  do.  that  the  judgment  turned  on  matter  of  substance. 

3.  That  the  objection,  admitted  on  the  present  case  to  have  been  as  above  stated,  was  substan 
tial  and  valid. 

4.  That  the  quashing  of  the  former  orders  by  this  Court,  being  general  in  terms,  and  not  ex 
plained  by  evidence,  must  be  deemed  a  quashing  on  the  merits. 

5.  That  if  the  provisional  judgment  of  the  Sessions  in  the  first  special  case  could  be  looked  to, 
the  words  '*  for  deficiency  of  the  examination"  might  have  been  explained  by  evidence,  or  by 
a  special  entry,  to  mean  a  deficiency  merely  formal :  but  that,  unexplained,  they  must  be 
taken  to  import  a  substantial  defect. 

On  appeal  against  an  order  of  Justices  (July  26th,  1844),  removing 
Matthew  Redmayne  and^nn  his  wife  from  the  township  of  Preston,  in 
Lancashire,  to  the  township  of  Leeds,  in  Yorkshire,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  a  special  case. 

The  case  set  out  the  examination,  among  others,  of  Matthew  Red- 
mayne, stating  a  settlement  by  renting  and  paying  the  rent  for  a  house 
in  the  appellant  township  in  1820  and  1821.  Also  the  examination  of 
the  assistant  overseer  for  the  Preston  Poor  Law  Union,  stating  a  former 
removal  of  the  paupers,  in  1843,  from  the  township  of  Preston  to  that 
of  Leeds,  under  an  order  of  Justices,  which  was  confirmed  by  the  sessions 
on  appeal,  subject  to  a  case,  but  ultimately  ^^set  aside  for  *infor-  r:|cQ-i-i 
niality  in  the  examination,"(a)  whereupon  the  paupers  were  brought  "- 
back,  and  again  became  chargeable  to  Preston  township.  Also  the 
examination  of  a  clerk  to  the  attorney  for  Preston  township,  who  pro- 
duced the  last  mentioned  case,  signed  by  the  chairman,  and  who  deposed 

(a)  Regina  v.  LeedM,  5  Q.  B.  907. 
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as  follows.  "  In  the  said  case  it  is  stated,  that,  if  the  Court  of  Qaeen's 
Bench  should  be  of  opinion  that  any  of  the  objections  taken  by  the  said 
appellants,  and  set  forth  in  the  said  case,  ought  to  have  prevailed  at  the 
said  sessions,  the  order  of  removal  was  to  be  quashed  for  deficiency  ic 
the  examination  accompanying  the  said  order  of  removal.  The  said 
case  has  since  been  heard ;  and  the  said  order  of  removal  has  been 
quashed  for  deficiency  in  the  said  examination,  and  not  upon  the  merits, 
the  Court  of  Queen's  Bench  having  so  quashed  the  said  order  of  ses- 
sions on  account  of  the  word  ^  the '  having  been  omitted  in  the  said 
examination."  A  verified  copy  of  this  case  was  annexed  to  the  exami- 
nations. It  set  forth  the  grounds  of  the  then  appeal,  which  were:  1. 
That  the  complaint  before  the  removing  justices  did  not  appear  to  be 
made  by  proper  parties.  2.  That  the  examinations  were  bad  and  insuf- 
ficient, as  not  showing  inhabitancy  and  chargeability.  3.  That  every- 
thing stated  in  the  examination  of  Matthew  Redmayne  relating  to  his 
settlement  might  be  true,  and  yet  no  settlement  have  been  gained  by 
him  in  Leeds:  and  that  the  said  examination  is  also  bad,  &;c.,  on  account 
of  its  not  stating  facts  which  show  that  a  settlement  must  have  been 
acquired.  4.  '^  That  the  said  examinations  are  bad  and  insufficient  to 
support  the  said  order,  inasmuch  as  they  do  not  state  the  house  therein 
♦9121  °^^^*^^^®^  *^  hvLve  been  a  separate  and  distinct  •dwelling  house 
-^  bon&  fide  hired,"  &c.^  and  inasmuch  as  they  do  not  state  that 
such  house  was  held,  and  the  rent  for  the  same  actually  paid,  for  the 
term  of  one  whole  year  at  the  least,  by  the  said  M.  R.,  who  is  alleged 
to  have  been  the  person  hiring  the  same."  (There  were  other  grounds, 
which  it  /  is  unnecessary  to  state).  The  recited  case  went  on  to  «tate 
several  objections  taken  on  the  trial  of  the  first  appeal,  among  which 
were  those  pointed  out  by  the  1st  and  2d  grounds  of  appeal  above  speci- 
fied, and  a  third  was  the  omission  to  state  in  Redmayne's  examination 
that  "the"  rent  was  paid ;  the  overruling  of  these  objections,  subject  to 
the  opinion  of  this  Court;  and  the  point  submitted  to  this  Court  by  the 
then  Court  of  Quarter  Sessions  which  was  as  follows :  "  If  the  Court 
of  Queen's  Bench  should  be  of  opinion  that  the  aforesaid  objections,  cr 
any  or  either  of  them,  ought  to  have  prevailed,  the  order  of  removal  is 
to  be  quashed  for  deficiency  in  the  examination.  If  otherwise,  the  order 
of  removal  and  order  of  sessions  to  be  confirmed. 

To  this  case  was  added  the  rule  made  by  the  Court  of  Queen's  Bench 
on  the  hearing,  that  the  order  of  removal  and  order  of  sessions  '^  be 
severally  quashed."(a) 

The  case  now  stated  set  forth  also  the  notice  of  the  second  appeal, 
given  by  the  overseers  of  Leeds  to  those  of  Preston,  and  the  grounds. 
Those  now  material  were:  1.  That  the  former  orders  were  quashed,  as 
above  stated,   for  the  insufficiency  of  the  examination,  that  is  to  say 

(a)  The  rule  nisi  called  tfpon  the  prosecutors  to  show  cause  why  the    rders  should  not  **  be 
■evcrally  quashed  for  the  insufficiency  thereof.*' 
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on  the  objection  that  it  did  not  sufficiently  appear  by  each  exami- 
nation that  the  house  was  held,  and  the  rent  for  the  same  actually 
paid  by  M.  R.  for  the  term  of  one  whole  year  at  the  least. 
*'^  Wherefore,  inasmuch  as  the  last  mentioned  orders  were  quashed  p^g^  q 
upon  a  ground  relating  directly  to  the  settlement  of  the  said  M. 
R.  and  Ann  his  said  wife  on  the  day  of  the  date  of  the  said  former  order 
of  removal,  and  no  settlement  having  been  gained  by  the  said  M.  R.  and 
Ann/'  &c.,  *'  or  either  of  them,  in  the  said  township  of  Leeds,  on  or 
since  the  day  of  the  date  of  the  said  last  mentioned  order  of  removal,  nor 
any  such  subsequent  settlement  being  alleged  in  the  said  order  now 
appealed  against,  or  the  examination  whereon  the  same  was  made,  the 
said  quashing  of  the  said  former  orders  is  binding  and  conclusive  between 
the  parties  as  to  the  place  of  the  last  legal  settlement  of  the  said  M.  R. 
and  Ann,"  &c. ;  '^  and  it  was  not  lawful  at  the  time  of  the  making  of 
the  order  now  appealed  against  to  remove  the  said  M.  R.  and  Ann,"  &c., 
'^  and  the  overseers"  of  Preston  '^  ought  not  to  have  been  permitted  to 
allege  before  the  said  Justices  who  made  the  order  now  appealed  against, 
nor  ought  the  respondents  in  this  appeal  to  be  permitted  on  the  trial  of 
this  appeal  to  allege,  that  the  settlement  of  the  said  M.  R.  and  Ann," 
&c.,  '*  or  either  of  them,  was  or  is  in  the  said  township  of  Leeds.  2. 
That,  the  said  former  order  having  been  made  and  quashed  on  appeal  as 
is  mentioned  in  the  said  examination  whereon  the  said  order  now  appealed 
against  was  made,  the  said  special  case  in  the  said  examination  also  men- 
tioned was  argued  in  due  course  of  law  before  the  said  Court  of  Queen's 
Bench,  to  wit,  on  the  1st  day  of  May  now  last  past,  whereupon  it  was 
then  and  there  adjudged  by  the  said  Court  of  Q.  B.  that  the  said  two 
former  orders  should  be  quashed ;  which  said  judgment  of  the  said  Court 
of  Q.  B.  related  directly  to  the  settlement  of  the  said  M.  R.  and  Ann," 
*&c.,  ^'  at  the  day  of  the  date  of  the  said  former  order  of  removal,  r#Qi  4 
which  is  the  same  ground  of  settlement  now  in  question  between  ^ 
the  same  parties,  being  thf  parties  to  the  appeal  whereof  notice  is  hereby 
given  ;  and  it  is  therefore  binding  and  "conclusive  between  them,  so  far 
as  respects  the  place  of  the  last  legal  settlement  of  the  said  M.  R.  and 
the  said  Ann,"  &;c.,  it  not  appearing,  in  or  by  the  present  order  of  exami- 
nation, that  the  said  M.  R.  and  Ann,  or  either  of  them,  have  done  any 
act  to  gain  a  settlement  in  Leeds,  subsequent  to  the  former  order. 

After  reciting  other  grounds,  some  of  which  raised  questions  of  fact, 
nnd  the  rest  were  not  finally  insisted  upon  before  this  Court,  the  case 
Avent  on  to  show  that,  on  the  trial  of  the  second  appeal,  at  the  Preston 
January  Sessions  for  the  county  of  Lancaster,  1845,  the  sessions  over- 
ruled, subject  to  the  opinion  of  the  Court  of  Queen's  Bench,  two  objec- 
tions to  the  notice  of  appeal,  examinations  and  order  of  removal,  which 
were  the  subject  of  questions  (1  and  2)  at  the  end  of  the  special  case, 
but  were  not  ultimately  pressed  in  this  Court.  The  respondents  proved 
that  the  paupers  were  settled  in  the  township  of  Leeds,  in  the  manner 
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stated  in  the  examination.  The  appellants  then  contended  that  the  respott 
dents  were  estopped  and  concluded  by  the  former  judgment ;  and,  in  sup- 
port of  the  objection  stated  in  the  first  and  second  grounds  of  this  appeal, 
they  called  their  attorney,  who  produced,  from  the  Crown  OflSce,  examined 
copies  of  the  rule  of  Q.  B.  quashing  the  former  order  of  removal  and  order 
of  sessions,  and  of  other  documents  relating  to  the  former  appeal.  There 
were  received,  subject  to  questions  reserved,  and  which  were  the  3d  and 
*91  ^1  ^^^  questions  *at  the  end  of  this  case.  The  respondents  contended, 
in  the  first  place,  that  it  appeared  that  the  original  order,  as  well  as 
the  oi'der  of  sessions  confirming  it,  was  quashed  for  insufficiency,  and 
that,  for  anything  that  appeared  in  evidence,  the  judgment  aforesaid 
might  have  been  given  on  a  matter  or  matters  not  affecting  the  question 
of  the  last  legal  settlement.  But  the  respondents  were  not  called  upon 
to  oficr,  and  did  not  offer,  any  evidence  to  show  that  the  judgment  of  the 
Queen's  Bench  on  the  case  aforesaid  proceeded  on  any  point  other  than 
that  of  settlement.  The  sessions  held  that,  on  the  case  as  it  then  stood, 
the  appellants  had  not  given  any  evidence  to  sustain  the  objections  taken 
in  the  1st  and  2d  grounds  of  this  appeal ;  but  subject  to  the  opinion  of 
this  Court  on  the  3d  and  4th  questions  after  stated.  The  appellants 
then  tendered  the  evidence  of  their  solicitor,  Mr.  Naylor,  as  to  this  part 
of  the  case ;  which  was :  That  he  was  present  in  the  Court  of  Q.  B.  on 
1st  May  last,  during  the  whole  argument  upon  and  hearing  of  the  said 
former  appeal,  and  while  the  judgment  of  this  Court  thereon  was  being 
delivered ;  and  That  he  was  able,  if  required,  to  state  the  grounds  on 
which  that  judgment  was  declared  by  the  Court  to  be  grounded,  and  the 
expressions  of  the  Lord  Chief  Justice  in  delivering  the  judgment.  On 
the  part  of  the  appellants,  the  witness  was  then  required  to  do  so ;  but 
the  respondents  objected  that  the  evidence  was  inadmissible ;  and  so  it 
was  held  by  the  sessions,  subject  to  the  opinion  of  this  Court  on  question 
5,  after  stated. 

The  sessions  confirmed  the  order,  subject  to  five  questions.  Of  the 
first  three,  which  were  not  gone  into  before  this  Court,  question  1  related 
*Qlfil  ^^  *^®  notice  of  •appeal:  2,  to  the  objections  (3d  and  4th  in  the 
^  grounds  of  appeal)  affecting  the  examinations  and  order  of  re> 
moval  :(a)  3,  to  the  proof  of  the  documents  offered  in  evidence.  Ques- 
tion 4  was  as  follows :  if  the  Court  should  decide  that  the  documents,  or 
a  part  of  them,  were  admissible :  "  Whether  the  sessions"  "  should  have 
held  the  respondents  in  this  appeal  to  be  estopped  and  concluded  by  the 
judgment  aforesaid.  If  this  Court  should  be  of  opinion  that  the  respond- 
ents ought  to  be  estopped,  then  the  order  of  removal  and  of  sessions  in 
the  appeal  **  (subject  to  the  decision  of  this  Court  on  the  let  and  3d 
questions)  "  to  be  respectively  quashed :  But,  if  this  Court  should  be  of 

(a)  Noticed,  with  question  1,  ante,  p.  914.  Question  2  raised  the  point,  whether  v  not  tht 
fxaminations  and  order  of  removal  showed  an  inhabiting  within  Preston  tovmahip,  ur  withia 
the  jurisdiction  of  the  removing  justices. 
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opinion  that  the"  sessions  "  were  right  in  holding  the  judgment  afore- 
said not  binding,  then  the  order  of  removal  and  of  sessions,  subject  to 
the  opinion  of  the  Court  on  the  questions  2dly  above,  and  next  herein- 
after, stated  to  be  confirmed.**  Question  5:  "Whether  the"  sessions 
"  ought  to  have  permitted  the  appellants  to  show  by  parol  evidence  the 
grounds  of  the  decision  of  the  Court  on  the  case  in  the  former  appeal. 
If  so,  it  is  admitted  on  both  sides  that  such  decision  did  in  fact  proceed 
on  the  insufficiency  of  the  examinations  on  which  that  order  was  made, 
in  respect  of  showing  the  settlement  of  the  paupers ;  and,  in  that  case, 
if  this  Court  should  further  be  of  opinion  that  the  quashing  of  the  former 
order,  on  the  ground  that  the  examinations  on  which  it  was  made  did 
not  sufficiently  show  that  the  paupers  were  settled  in  Leeds,  was  such  a 
quashing  as  to  be  conclusive  on  the  question  of  the  then  settlement 
*of  the  paupers  between  the  two  townships,  then  the  order  now  p«Q^  i^ 
appealed  against,  and  the  ordler  of  sessions  confirming  the  same, 
are  (subject  to  the  opinion  o^  the  Court  on  the  questions  Istly  and  3dly 
above  stated)  to  be  respectively  quashed.  If  the  Court  should  be  of  ' 
that(a)  opinion,  then  the  order  of  removal  and  order  of  sessions  to  be 
confirmed,  subject  to  the  2d  objection  herein  before  stated.'* 

Cowling^  in  support  of  the  order  of  Sessions.  It  is  not  proposed  to 
contend  that  Naylor*s  evidence  was  not  admissible*  to  show  what  this 
Court  said  in  giving  judgment  on  the  former  appeal.  But  that  judgment, 
when  explained,  does  not  create  an  estoppel.  The  sessions,  in  the  case 
then  sent  up,  stated  that,  if  the  Court  should  think  any  one  of  the 
objections  valid,  the  order  of  renoval  was  to  be  quashed  "  for  deficiency 
in  the  examination  ;**  words  not  well  chosen,  since  they  do  not  apply  to 
the  first  objection :  but  it  is  clear  that  the  justices  meant  a  quashing  not 
on  the  merits :  and,  as  they  submitted  the  question,  this  Court  (acting 
merely  as  assessor  to  the  Quarter  Sessions)  must  be  taken  to  have  an- 
swered it,  though  the  words  of  the  rule  are  simply  that  the  orders  •'  be 
severally  quashed.**  This  Court  may  refuse  to  answer  a  question  from 
the  Sessions,  but  cannot  answer  any  but  that  which  they  submit.  [Colb- 
RIDGE,  J.  The  Sessions  used  the  words  "  for  deficiency  in  the  examina- 
tion." That  might  imply  a  substantial  or  a  merely  formal  defect :  may 
not  this  Court  now  inquire  into  the  ground,  as  where  the  quashing  is 
general  ?]  The  sessions,  here,  do  not  ask  for  that  inquiry ;  they  desire 
to  know  merely  the  efiect  of  the  former  judgment  in  this  Court,  that  is, 
whether  it  is  •conclusive  in  law  or  tiot.  The  justices  may  have  r+o-io 
br-  '1  ilready  satisfied  that  the  former  decision  at  sessions  was  not 
on  the  merits :  that  question  was  open  on  tho  documents,  and  might  well 
be  so  decided,  according  to  Regina  v.  Widecombe  in  the  Moor,  antJ,  p. 
894,  and  Regina  v.  Landkey^  antS,  p.  906.  Regina  v.  Ellel^  7  Q.  B. 
593,  may  be  mentioned  on  the  other  side;  but  perhaps  that  decision 
would  not  now  be  upheld ;  and  the  question  arose  under  different  circum- 

(a)  Sic. 
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stances.  And  in  Regina  v.  St.  Mary^  Lambeth,  7  Q.  B.  587,  the  question 
submitted  to  this  Court  was  quite  different  from  that  which  is  now  before 
chem.  Where  it  appears  by  the  entry  at  sessions  that  the  Court  there 
may  nave  held  a  decision  to  be  on  the  merits,  or  otherwise,  this  Court, 
unless  guided  by  the  plainest  evidence,  will  not  interpose ;  Regina  v. 
Kingsclere,  3  Q.  B.  388. 

R.  Hall  and  PaiJdey^  contrtl.  The  present  question  is,  simply,  what 
was  the  effect  of  the  judgment  of  this  Court  discharging  the  former  order 
of  Sessions.  That  judgment,  unexplained,  must  be  taken  to  have  pro* 
ceeded  on  the  merits :  that  is,  on  such  grounds  of  law  as  were  conclusive 
against  a  subsequent  litigation :  for  the  substantial  merits  are  never  sub- 
mitted to  this  Court  in  a  sessions  case.  Those  who  are  interested  in 
renewing  the  litigation*should  obtain  such  an  order  as  will  show  that  the 
case  was  not  conclusively  decided :  this  rule,  as  to  an  order  at  sessions, 
was  established  in  Regina  v.  Church  Kn^wle,  7  A.  &  E.  471.  [Cole- 
ridge, J.  It  is  argued  on  the  other  side  that  the  judgment  of 
this  Court,  quashing  the  former  order,  must  be  construed  with 
reference  to  the  case  then  submitted,  which  showed  that  the  ses- 
•QlQl  ^^^"^  *quashed  for  "  informality"  or  "deficiency"  in  the  exami- 
nations.] The  judgment  of  this  Court  on  the  special  case  is  the 
judgment  of  sessions.  No  record  remains  with  that  court  after  the 
orders  are  removed  hither.  And  the  sessions  cannot,  as  seems  to  be 
contended  on  the  other  side,  oblige  this  Court  to  give  a  qualified  effect 
to  their  order  appearing  on  the  case  sent  up.  But,  further,  if  it  became 
a  question  of  evidence  whether  the  former  order  was  quashed  on  grounds 
which  created  an  estoppel,  or  not,  the  respondents,  who  prim£  facie  were 
estopped,  should  have  given  the  evidence.  This  is  shown  by  Regina  v, 
St.  Peters,  Droitwich,  antfe,  p.  886.  And  if  *the  onus  of  explanation 
lay  on  the  appellants,  they  could,  if  permitted,  have  shown,  by  the  tes- 
timony of  Naylor,  that  the  former  judgment  of  this  Court  did  proceed 
on  a  ground  which  made  it  final.  The  sessions,  here,  could  have  no 
knowledge  to  the  contrary :  the  former  order  of  sessions  was  by  a  Bench 
differently  constituted ;  the  justices  at  the  present  sessions  could  not 
legally  know  how  the  question  then  in  dispute  was  determined,  unless 
from  the  judgment  of  this  Court,  explained  by  evidence,  or  unexplained. 
That  the  former  decision  did,  if  the  grounds  be  looked  at,  finally  dispose 
of  the  question  of  settlement,  appears  from  Regina  v.  St,  Mary,  Lambeth, 
and  Regina  v.  Ellel,  and  from  th»  language  of  Patteson,  J.,  in  JEx 
parte  Overseers  of  Ackworth,  3  Q.  B.  397,  note  (a). 

Lord  Den  MAN,  C.  J.  It  is  clear  that  the  former  judgment  of  this 
Court  between  the  townships  was  prim&  facie  an  estoppel.  But  the 
respondents,  on  the  present  appeal,  might  have  shown  by  evidence  that  it 
•Q9m  P^^^®®^®^  *o^  matter  of  form  merely.  That  was  not  done.  The 
-I  appellants  offered  to  prove  that  it  was  decisive  on  substance.  The 
sessions,  on  the  former  occasion,  held  that,  if  the  objection  prevailed. 
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the  order  of  removal  was  bad  for  deficiency  of  the  examinations,  but  left  it 
open,  on  the  case  which  they  stated,  whether  the  deficiency  was  in  form 
or  in  substance.  If  they  meant  to  decide  that  it  was  form,  they  ought 
to  have  shown  this  by  their  finding.  If  it  became  a  question  for  this 
Court  whether  the  defect  was  substantial  or  not,  the  cases  clearly  point 
out  that  it  was.  How  do  we  know  that  the  statement  '*  I  paid  rentj' 
instead  of  ^'  the  rent,"  was  not  made  from  a  consciousness  that  truth  did 
not  admit  of  more  ?  But,  however  this  may  be,  we  can  proceed  only 
on  the  judgment  of  the  Court  below,  as  they  have  delivered  and  as  they 
had  a  right  to  deliver  it :  they  have  afSrmed  simply  that  the  examination 
was  insufficient,  and  so  have  left  it  at  least  doubtful  whether  the  objection 
lay  in  form  or  in  substance. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  only  question  now 
before  us  turns  on  the  judgments  of  the  Quarter  Sessions  and  of  this 
Court  on  the  former  appeal.  If  we  look  to  the  judgment  of  this  Court, 
we  quashed  the  order  of  removal  generally :  if  to  that  of  the  sessions, 
they  quashed  "for  deficiency  in  the  examination."  The  appellants,  on 
the  trial  of  this  appeal,  relied  upon  the  former  judgment  in  the  Queen's 
Bench  as  conclusive  in  the  first  instance.  The  sessions  held  it  not  so, 
and  rightly,  nothing  appearing  on  the  face  of  it  to  show  that  it  finally 
determined  the  settlement.  But,  the  judgment  not  being  conclusive  in 
its  terms,  the  obvious  consequence  is,  that  one  party  to  the  appeal 
should  have  explained  that  a  quashing  for  form  only  was  •intended,  r^qo-i 
or  the  other  that  the  quashing  was  really  for  substance.  The 
former  course  was  not  taken  ;  and  the  sessions  would  not  allow  the  other, 
thinking  that,  under  the  circumstances,  the  quashing  was,  conclusively, 
a  quashing  for  matter  of  form.  That  was  decidedly  wrong.  It  is  said 
that  the  judgment  of  this  Court  must  be  connected  with  the  decision  given, 
subject  to  our  opinion,  at  sessions.  But,  if  so,  it  then  appears  that  the 
latter  decision  proceeds  on  "deficiency  in  the  examination:"  and  the 
question  arises  whether  that  imports  a  failure  on  merits.  And  the 
expression,  taken  by  itself,  does  import  a  failure  of  proof  on  some 
point  material  to  the  question  of  settlement.  The  sessions  are,  since  the 
late  act,  a  court  of  appeal  from  the  justices  who  remove,(a)  their  inquiry 
being  limited  to  the  specific  points  on  which  the  adjudication  below  is 
impeached  by  the  grounds  of  appeal :  and,  in  the  present  instance,  that 
court  of  appeal,  being  bound  to  see  that  the  court  below  had  had  all  the 
proper  materials  before  it,  could  not  but  notice  that  the  examination,  omit- 
ting to  state  that  "  the"  rent  had  been  paid,  was  deficient  in  a  material 
fact :  and,  that  being  so,  they  could  only  decide  against  the  order.  In 
a  like  case  at  nisi  prius  the  failure  might  have  been  remedied  by  suffer- 
ing a  nonsuit :  at  sessions,  where  that  cannot  be>  done,  they  have  a  prac- 
tice of  quashing,  professedly,  for  informality.     When  they  do  so,  this 

(a)  CoLSRiDOK,  J.,  afterwards  explained  that,  in  calling  the  Sessions  a  court  of  appeal  under 
.he  late  act,  he  did  not  mean  that  they  were  precluded  from  hearing  new  evidence. 
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Court  will  not  interfere :  but  if  thej  do  not  adopt  that  course,  and  merely 
hold  the  case  brought  before  them  insufficient,  we  can  only  say  thai  the 
decision  is  on  merits. 

**9221  *Erlb,  J.(a)  As  to  the  fourth  question:  I  think  that  the 
respondents  were  not  estopped.  As  to  the  fifth :  parol  evidence 
was  tendered  by  the  appellants  to  show  the  particular  ground  of  the  for- 
mer decision ;  and  it  is  admitted  that,  if  the  evidence  was  receivable,  the 
ground  appears  to  have  been  insufficiency  of  the  examination.  That  the 
evidence  was  admissible  is  clear ;  and  the  judgment  on  the  ground  stated, 
decisive  of  the  settlement.  We  may  regret  that  so  slight  an  omission  is 
should  be  held  matter  of  substance ;  but  a  series  of  decisions  establishes 
that  it  is  so :  and,  that  being  the  case,  it  is  the  worst  of  evils  to  intro- 
duce a  doubt.  Our  judgment  must,  therefore,  be  against  the  present 
order  of  Sessions.  At  the  same  time  I  am  of  opinion  that,  where  the 
defect  consists  in  such  an  inaccuracy  as  this,  substantial  justice  is  best 
done  by  entering  on  the  minutes  of  sessions  that  the  order  is  quashed 
on  form.  I  cannot  concur  in  the  observation  of  Mr.  Holly  that  merits 
do  not  come  before  this  Court  on  a  case  fiom  sessions:  the  statements 
as  we  have  to  consider  in  such  a  case  involve  the  question  of  title  as  much 
those  which  come  before  us  in  other  ways.  That  was  so  here,  the  point  being 
whether  the  pauper  was  settled  by  having  paid  the  rent  of  a  tenement. 

Lord  Denman,  C.  J.     I  do  not  at  all  differ  from  the  observation  that, 
*n  such  cases  as  this,  the  Sessions  ought  to  make  a  special  entry. 

Orders  quashed. 

(a)  WioHTMAN,  J.,  not  having  paper-books,  took  no  part  in  the  decision. 
See  the  preceding  four  cases. 


♦923] 


♦WILLOUGHBY,  Clerk,  v.  Sir  HENRY  WILLOUGHBY, 
Baronet. 


3y  a  private  act  for  dividing  and  allotting  lands  in  parish  B.,  a  commissioner  for  the  purposes 
of  the  act  was  appointed,  with  power  to  make  an  award,  and  without  limit  as  to  time.  1  he 
act  also  appointed  an  arbitrator,  whom  it  authorised  and  empowered  **  to  declare  by  an  award 
under  hit  hand  and  seal  within  fir  calendar  monthi  after  the  pasMtng  of  this  act**  the  annual 
amount  of  rent  charge,  on  the  principle  of  a  corn  rent,  to  be  paid  to  the  rector  in  lieu  of  all 
tithes  for  lands  in  B. :  such  rent  charge  to  be  charged  on  the  lands  of  W.  in  parish  B.,  in 
exoneration  of  the  lands  of  all  other  proprietors  therein.  And  it  declared  that,  in  case  the 
arbitrator  should  *'  die,  or  neglect  or  refute  to  act,  or  become  incapable  of  acting,**  it  shomld 
be  lawful  for  the  Bishop  of  the  diocese,  on  petition,  to  appoint  another  arbitrator  with  the 
same  powers  as  were  given  to  the  first ;  provided  that  the  successor  so  nominated  shouM 
make  his  award  within  a  time  to  be  fixed  by  the  Bishop. 

The  arbitrator  did  not  make  his  award  within  the  six  months,  conceiving  that  he  was  not  liound. 
nor  in  a  condition,  to  do  so,  till  the  commissioner  had  made  his,  which  had  not  yet  been 
done.     The  Court  being  of  opinion  that  he  was  mistaken  in  this. 

Held  .*  that,  although  the  arbiiraf or  should  not  have  been  otherwise  blameable,  the  erroneous 
omission  to  make  his  award  in  time  was  a  **  neglect"  to  act,  and  warranted  the  appointment 
of  another  arbitrator. 

Semble,  that  it  would  not  have  been  a  **  neglect*'  if  the  arbitrator,  being  unrestricted  as  to  tii 
had  made  an  award  which  was  invalidated  by  miscarriage  in  his  proceedings. 
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Debt,  by  the  rector  of  the  rectory  of  Marsh  Baldon,  Oxfordshire,  for 
two  half  yearly  payments  of  a  rent  charge,  awarded  to  plaintiff  in  lieu 
of  tithes  and  glebe,  as  after  mentioned,  by  John  Maurice  Herbert,  Esq., 
under  stat.  6  &  7  W.  4,  c.  16,  private,  "  for  dividing,  allotting,  and 
laying  in  severalty  lands  in  the  parishes  of  Marsh  Baldon  and  l^oot 
Baldon  in  the  county  of  Oxford.*'(^) 

The  declaration  recited  sect.  80  of  the  act,  whereby,  after  stating  the 
expediency  of  commuting  part  of  the  glebe  lands,  and  the  tithes  of  cer- 
tain other  lands,  in  Marsh  Baldon  for  a  rent  charge  on  the  principle  of 
a  corn  rent,  to  be  charged  on  defendant's  lands  in  the  parish  in  exone- 
ration of  the  lands  of  all  other  proprietors  therein,  it  is  enacted : 

^*'  That  Edmund  Gibson  Atherley,  Esq.,  of  Gray's  Inn,  Barrister  at 
Law,  be,  and  he  is  hereby,  authorised  and  empowered  to  declare  by  an 
award  under  his  hand  '''and  seal  within  six  calendar  months  after  p^^o^ 
the  passing  of  this  act  (and  which  award  shall  be  final  and  con-  ^ 
elusive  on  all  parties),  the  annual  amount  of  rent  charge  on  the  principle 
of  a  corn  rent  to  be  paid  to  the  rector  of  Marsh  Baldon  and  his  succes- 
sors for  ever  in  lieu  of  all  tithes,  compositions  and  moduses  issuing  and 
payable  from  or  in  respect  of  all  and  every  the  lands  and  grounds  in  the 
parish  of  Marsh  Baldon,  and  also  in  lieu  of  that  portion  of  the  glebe 
lands  of  the  said  rectory  of  Marsh  Baldon  which  lies  dispersed,"  &c. 

Also  sect.  81,  enacting  that  the  said  rent  charge  shall  be,  and  is  by 
this  act,  charged  on  the  defendant's  lands  situate  in  the  parish  of  Marsh 
Baldon,  in  exoneration  of  the  lands  of  all  other  proprietors  of  lands  in 
that  parish :  sect.  82,  empowering  the  arbitrator  to  determine  whether 
certain  lands  of  defendant  in  the  parish  are  subject  to  the  payment  of 
any  and  what  tithes  to  the  rector,  or  of  any  and  what  composition  or 
modus,  and  directing  such  arbitrator  to  take  such  tithes,  modus  or  com- 
position into  consideration  in  estimating  the  rent  charge,  and,  in  certain 
cases,  to  confirm  the  composition,  &c.:  and  sect.  34,  eiAbling  lym  to 
apportion  the  rent  charge  among  defendant's  lands.  Also  (after  recitat 
of  some  intermediate  clauses)  sect.  89,  which  enncts : 

"  That  in  case  the  said  E.  G.  Atherley  shall  die,  or  neglect  or  refuse 
to  act,  or  become  incapable  of  acting,  in  the  matters  hereby  submitted 
to  him,  it  shall  be  lawful  for  the  Bishop  of  the  Diocese  of  Oxford,  by 
writing  under  his  hand  and  seal,  on  the  application  in  writing  by  the 
rector  for  the  time  being  of  the  said  parish  of  M.  B.  or  by  the  said  Sir 
H.  W.,  his  heirs  and  assigns,  owners  and  proprietors  of  lands  and 
grounds  to  .be  charged  with  the  said  rent  charge,  to  nominate  and 
appoint  some  other  fit  and  proper  person  to  act  in  the  *place  of  r-^q^e 
the  said  E.  G.  Atherley,  and  so  from  time  to  time  as  often  as  ^ 
occasion  shall  require,  and  every  successor  so  to  be  appointed  to  the 
said  £.  G.  Atherley  as  aforesaid  shall  have  the  like  powers  and  authori- 
ties as  are  hereby  given  to  the  said  E.  G.  Atherley :  provided  never- 

(a)  Sect.  1  appointed  a  commissioner  for  these  purposes. 
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theless,  that  such  successor  or  successors  so  nominated  and  appointed  as 
'  aforesaid  shall  make  his  or  their  award  within  a  time  to  be  fixed  by  the 
Bishop  of  the  diocese  of  Oxford." 

The  count  then  proceeded  (after  some  further  recital  of  the  act,  not 
material  to  this  case) :  And  whereas  the  said  E.  G.  Atherley  did  neglect 
to  act  in  the  matters  so  submitted  to  him  as  aforesaid,  and  did  not 
declare  by  an  award  under  his  hand  and  seal,  within  six  calendar  months 
next  after  the  passing  of  the  said  aet,  the  annual  amount  of  rent  charge 
to  be  paid  to  the  rector  of  Marsh  Baldon  and  his  successors,  according 
to  the  provisions  of  the  said  act  so  made  in  that  behalf  as  aforesaid,  but 
neglected  so  to  do  for  the  said  space  of  six  calendar  months  next  after, 
&;c.,  and  whereas  also,  afterwards,  and  after  the  expiration  of  the  said 
period  of  six  calendar  months  next  after,  &c.,  and  before  the  making 
of  the  award  hereinafter  mentioned,  to  wit,  on,  &;c.,  the  plaintiff,  then 
being  rector  of  the  said  parish,  &c.,  for  the  time  being,  made  an  appli* 
cation  in  writing,  &c. :  the  count  then  alleged  an  application  by  plain- 
tiff  to  the  Bishop  to  appoint  an  arbitrator  in  lieu  of  Atherley  ;  that  the 
Bishop,  in  pursuance  of  the  statute,  by  instrument  in  writing,  &;c., 
appointed  John  Maurice  Herbert,  Esq.,  a  fit  and  proper  person,  &c.,  to  act 
in  place  of  Atherley  in  the  matters  by  the  said  act  submitted  to  Atherley, 
provided  that  Herbert  should  make  his  award  concerning  the  matters 
submitted  within  six  calendar  months  from  the  day  of  the  date  of  the 
mooa-]  sai<l  instrument:  that  Herbert  took  upon  himself  *the  burden,  &c., 
^  and,  within  six  calendar  months,  &c.,  made  his  award,  and 
thereby  (after  recitals)  awarded  to  the  plaintiff,  rector,  &c.,  and  his  suc- 
cessors (among  other  things),  in  lieu  of  all  tithes  belonging  to  the  rector, 
and  issuing  from  all  lands  in  the  pariijh,  and  of  the  portion  of  glebe  lying 
dispersed,  &c.,  and  of  certain  other  rights,  a  yearly  rent  charge,  for  non- 
payment of  which  the  present  action  was  brought. 

Plea  1,  aft«r  setting  out  the  private  act  at  length,  proceeded  as 
follows :  '*  As  by  the  record  of  the  said  act  of  parliament,  remaining 
amongst  the  rolls  of  parliament  of  our  Lady  the  now  Queen,  at  West- 
minster in  the  county  of  Middlesex,  appears;  and  which  act  he  the 
defendant  prays  may  be  enrolled  in  and  amongst  the  records  of  this 
Honourable  Court ;  and  it  is  enrolled  accordingly :  which  said  statute, 
and  the  enrolment  thereof  as  aforesaid  made,  being  read  and  heard,  the 
defendant  for  plea  says :  That  the  said  E.  6.  Atherley,  Esq.,  after  the 
passing  of  the  said  act  of  parliament,  to  wit,  on  the  22d  day  of  November, 
A.  D.  1887,  by  virtue  and  in  pursuance  of  the  powers  and  authorities  to 
him  by  the  said  statute  given,  made  and  published  his  award  in  writing, 
under  his  hand  and  seal,  of  and  concerning  the  matters  referred  to  him 
by  the  said  statute,  an.]  cf  «iud  concerning  the  several  matters  which  he 
was  authorised  and  empowered  to  declare  and  determine  thereby ;  as  by 
the  said  award,  duly  deposited  and  kept  amongst  the  records  of  the 
county  of  Oxford   by  virtue  and  in  pursuance  of  the  same  statnta. 
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appears :  and  the  defendant  farther  says  that  the  plaintiff,  long  hefore 
the  making  of  the  said  application  to  the  said  Lord  Bishop  of  Oxford,  to 
wit,  on,"  &c.,  '^  and  from  thence  to  the  time  of  making  the  said  appli- 
cation, had  notice  of  the  said  award  of  the  said  £.  G.  Atherley,  Esq., 
and  submitted  and  consented  ^thereto,  and  acquiesced  in  and  fmoi 
acted  upon  the  same :  without  this,  that  the  said  E.  G.  Atherley 
neglected  to  act  in  the  matters  by  the  said  statute  submitted  to  him,  and 
neglected  for  the  said  space  of  six  calendar  months  next  after  the  passing 
of  the  said  act,  in  manner  and  form,"  &c.  Conclusion  to  the  country. 
Issue  thereon. 

Plea  2.  That  the  Bishop  did  not,  in  exercise  of  the  powers  to  him  in 
that  behalf  given,  nominate  and  appoint  Herbert  in  place  of  Atherley, 
in  manner,  &c.  Conclusion  to  the  country.  Issue  thereon.  Plea  8. 
That  Herbert  did  not  duly  make  and  publish  his  award,  &c.,  in  manner, 
&c.  Conclusion  to  the  country.  Issue  thereon.  There  was  a  fourth 
plea,  which  was  demurred  to ;  see  Wilhughhy  v.  Willoughby^  4  Q.  B. 
687 ;  and  a  fifth,  not  now  material ;  see  Willoughhy  v.  Willoughbyj  6 
Q.  B.  722. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex 
after  Trinity  term,  1843,  it  appeared  that  Mr.  Atherley  did  not  make 
his  award  till  November  22d,  1837,  the  act  having  received  the  Royal 
Assent  on  July  4th,  1836  ;  that  he  deemed  it  impracticable  to  make  his 
award  within  the  six  months,  because  the  commissioner  appointed  under 
the  local  act  had  not  made  his,  and  consequently  the  allotments  were 
not  set  out :  and  that  he  considered  the  delay  on  his  part  justified  by 
that  of  the  commissioner.(a)  The  local  act  did  not  prescribe  any  limited 
time  for  the  making  of  the  commissioner's  award.  Some  time  after  Mr. 
Atherley  had  executed  his  award,  the  plaintiff  petitioned  the  Bishop  to 
appoint  an  arbitrator  in  his  stead,  on  the  grounds  that  Atherley's  award 
was  void,  as  made  too  late,  and  was  also  invalidated  by  miscarriage  on 
the  part  of  the  arbitrator.  The  Bishop  appointed  •Mr.  Herbert,  r#qoQ 
who  made  the  award  now  declared  upon.  The  Lord  Chief  Jus-  ^ 
tice  stated  to  the  jury  as,  substantially,  the  only  point  for  their  decision, 
whether  Atherley  had  neglected  or  refused  to  act  in  the  matters  submit- 
ted to  him :  and  his  Lordship  expressed  his  opinion  that  the  term 
^^  neglect,"  in  sect.  39,  implied  something  blameable  ;(6)  and  that  Ather- 

(a)  He  also  stated,  as  a  reason,  that  the  plaintiff  had  not  (though  requested  to  do  so)  supplied 
him  with  requisite  information. 
{h)  By  a  short-hand  note,  this  part  of  the  summing  up  appears  to  have  been  aa  follows:— 
"  It  is  a  question  for  you  to  say  whether,  in  point  of  fact,  he"  (Atherley)  "  neglected  to  act; 
putting  n  construction  on  the  word  *  neglect'  which  shall  import  some  degree  of  blame  in  him 
in  not  doing  it  within  that  time :  because  it  would  have  been  very  easy  to  put  a  proviso  of  tim6 
to  the  act  of  parliament  if  it  was  mei  it  to  confine  a  good  award  to  six  months:  it  would  have 
been  very  easy  to  say  that  an  award  sliull  he  binding  on  all  parties,  provided  it  shall  be  so 
made  ;  that  is  the  common  Inngunge  employed  in  acts  of  parliament  of  this  sort :  but  it  is  not 
employ  \  here  ;  and,  when  another  person  is  placed  in  his  situation,  that  person  is  empowered 
to  act  upon  Mr.  Atherley's  dying,  or  neiflming  or  refusing  to  act,  or  becoming  incapable  of 
■Cling  in  the  matters  hereby  submitted  to  him.     And  it  would  rather  seem  to  me,  if  that  took 

2t2 
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♦QOQl  ^®y'^  delaying  to  make  an  *award  because  the  commissioner  had 
■■  not  made  his  was  not  such  a  blameable  acting  as^  in  his  Lord 
ship's  opinion,  constituted  a  ^^  neglect."  He  also  stated  to  them  that 
It  might  be  a  neglect  if  the  arbitrator  had  made  an  award  which,  bj 
reason  of  incorrect  proceeding  on  his  part,  did  not  bind  the  parties ;  and 
he  requested  their  opinion  on  the  facts  bearing  upon  this  point.  He 
further  left  it  to  them  to  say,  on  the  evidence,  whether  any  defect  of 
this  latter  kind,  if  existing,  had  been  waived  by  acquiescence.  Verdict 
for  plaintiff  on  the  three  first  issues ;  for  defendant  on  the  last  issue, 
upon  the  replication  to  the  fifth  plea. 

Thesigerj  in  Michaelmas  term,  1843,  obtained  a  rule  nisi  for  a  new 
trial  on  the  grounds  of  misdirection  and  that  the  verdict  was  against  the 
evidence.     In  Michaelmas  term,  1844,(a) 

♦9^01  *  Watson  and  Hugh  Hilt  showed  cause.  First,  even  if  that 
part  of  the  direction  of  which  the  defendant  complains  be  incor- 
rect, the  plaintiff  is  nevertheless  entitled  to  retain  the  verdict,  because 
the  mere  circumstance  of  not  making  an  aw^ard  within  six  months  was  a 
neglect;  and  the  direction,  in  this  respect,  cannot  be  supported.  Ather- 
ley  was  exercising  a  limited  authority ;  and  at  the  end  of  six  months 
that  had  expired.  The  case  is  like  the  ordinary  one  of  a  reference  to 
an  arbitrator  so  that  he  make  his  award  by  a  given  day.     An  implied 

pUce  by  reason  of  nothing  that  can  be  properly  called  a  neglect  on  his  part,  his  power  might 
continue  after  the  time,  and  he  might  make  a  good  award.  For  instance,  supposing,  either  of 
the  parties  were  extremely  ill,  or  beyond  the  seas,  or  that  evidence  could  not  be  produced  in  a 
proper  manner,  or  by  accident  or  other  circumstances,  then  it  seems  to  me  that  the  power 
given  to  the  Bishop  of  Oxford  to  appoint  a  new  arbitrator  would  not  arise,  because  in  thai  case 
the  first  arbitrator,  Mr.  Atherley,  could  not  be  truly  snid  to  have  neglected  to  act :  on  the  con- 
trary, if  he  was  proceeding  to  collect  ail  the  evidence  that  he  could  reasonably  obtain,  and 
more  particularly  if  the  party  now  complaining  did  not  choose  to  bring  his  evidence  before 
him,  it  seems  difficult  to  suppose  that  he  should  be  able  to  say,  *  Now  I  think  jrour  award  is 
good  for  nothing,  and  I  treat  it  as  a  nullity,  because  you  neglected  to  do  that  which  my  conduct 
has  prevented  you  doing.*  It  seems  to  me  to  be  a  question  for  you  to  determine,  whether  or 
not  Mr.  Atherley,  in  that  sense  of  the  word,  not  doing  his  duty  as  he  should  have  done,  haa 
neglected  to  make  an  award  in  the  matters  submitted  to  him  by  the  act  of  parliament/*  Haring 
then  adverted  to  part  of  the  evidence,  his  Lordship  appears  to  have  proceeded  :  **  There  are 
other  circumstances,  in  Mr.  Atherley's  own  evidence,  from  which  the  learned  counsel  for  the 
plaintifl' contends  you  cannot  say  he  did  not  neglect  to  make  his  award,  and  that  the  award 
which  he  did  ultimately  make  is  no  award  at  all,  and  must  be  considered  as  bad  from  the  cir- 
cumstances under  which  it  was  made ;  and  therefore,  if  he  neglected  to  make  a  good  and 
binding  award,  that  would  be  a  neglect  to  act  in  the  matters  referred  to  him  by  the  act  of  par- 
liament; and  upon  that  I  am  going  to  take  your  opinion.**  He  then  discussed  these  parts  of 
the  evidence,  and  added,  with  reference  to  them:  *'  It  is  for  you  to  say  whether  you  think 
there  has  been  any  good  award  made  at  all  by  Mr.  Atherley ;  because,  if  not,  he  has  neglected 
to  make  his  award,  and  to  art  in  the  matter  referred  to  him  by  the  act  of  parliament.*'  And, 
after  noticing  some  evidence  of  supposed  acquiescence,  his  Lordship  appears  to  have  said: 
**  Upon  the  whole,  the  subject  upon  which  I  wish  your  opinion  is,  whether  in  fact  Mr.  Atherley 
neglected  to  act  in  making  his  awnrd  in  the  matters  referred  to  him  by  that  act  uf  parliament : 
that  is,  whether  you  think  ho  improperly  passed  over  the  time  when  he  ought  to  have  done  it, 
and  that  he  has  made  such  an  awnrd  as  is  not  binding  on  the  parties  at  all:  for,  if  he  haa  done 
that,  he  has  neglected  lo  act  in  the  manner  the  act  of  parliament  requires  he  should  ict ;  and 
in  that  case  he  would  have  neglected  to  make  his  award,  and  the  appointment  of  Mr.  Herbert 
in  his  place  would  be  good,  and  the  plainrifT  would  be  entitled  to  your  verdict  on  that  iaaue.** 
(a)  November  18th.  Before  Lord  Denman,  C.  J.,  Williams,  Coleridge  and  Wigbtham 
Ja. 
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poBsibility  of  extending  the  time  is  inferred  from  the  supposed  neeessitj 
that  the  commiasioner  shoald  have  made  his  award  first:  but  no  such 
necessity  existed;  for  the  rent  charge  was  to  be  assessed  on  all  the 
defendant's  lands  in  Marsh  Baldon,  in  exoneration  of  the  lands  of  all 
other  proprietors  in  the  parish;  the  particular  allotments  which  the 
commissioner  might  make  were  immaterial.  The  strictness  now  con- 
tended for  was  adopted  in  the  construction  of  an  inclosure  act  in  Doe 
dem.  Nicholson  v.  MiddUton^  3  Br.  &  B.  214,  which  is,  in  principle,  an 
authority  here.  To  say  that  there  must  be  a  culpable  neglect  is  putting 
an  unwarranted  limit  on  the  act,  and  one  which  it  would  be  difficult  to 
fix  correctly.  The  words  of  sect.  30  as  to  time  are  imperative,  as  the 
words  of  the  Highway  Act,  13  G.  3,  c.  78,  sects.  19,  69,  were  held  to  be 
in  Davison  v.  QiU^  1  East,  64.  The  intention  that  they  should  have 
that  effect  appears  from  sect.  39,  giving  direction  as  to  the  award  to  be 
made  in  case  of  Atherley's  death  or  neglect,  where  an  express  proviso 
is  added,  that  the  successor  shall  make  his  award  ^^  within  a  time  to  be 
fixed  by  the  Bishop."  Secondly,  the  arbitrator  neglected  to  make  his 
award  if  by  reason  of  miscarriage  on  his  *part  (as  to  which  the  r*QQi 
jury  were  properly  called  upon  to  decide)  the  award  he  ultimately 
made  was  not  binding:  and,  if  he  neglected  to  make  his  award,  he 
neglected  to  act.  (The  arguments  as  to  the  proof  of  miscarriage,  and 
its  effect,  are  omitted.)  This  view  appears  correct,  if  the  traverse  only, 
in  the  first  plea  (^^  without  this,  that  that  the  said  E.  G.  A.  neglected,'* 
&;c.,  for  six  calendar  months),  be  taken  into  consideration.  But  the 
inducement  avers  that  Atherley,  in  pursuance  of  his  powers,  "  made 
and  published  his  award  "  of  and  concerning  the  matters  referred.  The 
inducement  ought  to  contain,  in  substance,  the  answer  formally  given 
by  the  traverse;  Stephen  on  Pleading,  212,  dth  ed. :  and  an  inducement 
satisfying  this  rule  so  far  limits  the  traverse  that,  to  prove  the  traverse, 
the  inducement  must  be  proved ;  Wilson  v.  Craveny  8  M.  &  W.  584, 
693.  The  doctrine  on  this  subject  is  also  discussed  in  Craven  v.  San^ 
derson,  4  A.  &  E.  666.  Then,  to  prove  the  first  plea,  the  defendant 
was  bound  to  show  that  Atherley  made  an  award :  but  that  means  a  good 
award:   Grisborne  v.  Hart^  6  M.  &  W.  60.(a) 

Sir  F.  ThesigeTj  Solicitor  General,  Cowling  and  Montagu  Smithy 
contrsl.  If  the  direction  as  to  six  months  in  sect.  30  be  imperative,  that 
objection  is  on  the  record.  The  excuse  really  offered  by  the  inducement 
to  plea  1  is  that  the  plaintiff  acquiesced  in  the  award ;  if  the  induce- 
ment ought  to  contain  the  substance  of  the  traverse,  the  plaintiff  might 
have  demurred  on  this  ground.  The  real  question  is,  what  is  meant,  in 
the  issue  on  that  traverse,  by  neglecting  to  act,  and  whether  the  question 
upon  it  was  properly  left  to  the  jury.  The  *delay  of  the  inclo-  p^qoo 
«ure  commissioner  was  good  ground  for  delay  in  making  the  award  ^ 
9$  to  commutation  of  tithe.     Division  of  the  lands  was  the  primary 

\a)  See  Dreaier  y.  Statujidd,  14  M.  dc  W.  822. 
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object  of  the  statute ;  the  fixing  of  a  corn  rent  in  lieu  of  tithe  was  only 
subsidiary.  Accordingly,  the  limitation  of  time  for  the  latter  proceeding 
is  not  made  in  peremptory  words.  The  arbitrator  is  '^  authorised  and 
empowered"  to  award  "  within  six  calendar  months :"  the  power  is  not 
given  him  with  the  words  "so  that,"  which  are  words  of  condition;  Litt. 
8.  329:  the  language  is  directory.  Doe  dem.  Nicholson  y.  Middleton 
was  a  very  different  case ;  there  the  statute  appointed  three  commis- 
sioners, and  declared  that  the  act  of  any  two  of  them  should  be  as  valid 
as  if  done  by  all ;  but  two  acted  when  there  were  no  longer  three  in 
existence.  In  The  Conservators  of  the  River  Tone  v.  Ash^  10  B.  &  C. 
849,  381,  where  it  was  held  that  a  navigation  act  obliged  the  company 
therein  named  to  contract  with  the  Conservators  within  three  months, 
Batley,  J.,  laid  stress  on  the  word  "required."  The  object  of  the 
present  enactment  is  to  settle  public  rights;  it  is  necessary  that  the 
intention  of  the  legislature  should  be  carried  into  effect :  and,  in  such  a 
case,  provisions  as  to  time  are  held  directory  only ;  Rex  v.  The  Mayor 
of  Norwich^  1  B.  &  Ad.  310 :  the  omission  or  unavoidable  failure  of  the 
party  charged  with  a  duty  is  not  allowed  to  defeat  the  public  purpose. 
Bosanquet  v.  Woodford^  5  Q.  B.  310,  also  bears  on  this  point.  If  the 
time  for  making  the  award  is  not  peremptorily  fixed,  it  cannot  be  said 
that  the  arbitrator  is  in  any  default  unless  he  has  been  requested  to 
make  it  by  the  parties  interested ;  Curtis  v.  Potts^  3  M.  k  S.  145.  Here 
*QQQi  ^^  'request  is  shown;  and  the  award  actually  made  by  Atherley 
^  appears  to  have  been  acquiesced  in  for  a  considerable  time.  The 
real  question  here  is,  not  whether  Mr.  Atherley  made  an  award  within 
any  given  time,  but  whether  he  neglected  to  act ;  the  word  "  neglect," 
in  sect.  39,  accompanied  by  the  words  ''shall  die"  or  ''refuse,"  or 
"  become  incapable,"  implies  such  a  neglect  as  may  be  deemed  finaL 
No  objection  being  raised  on  the  record,  it  was  for  the  jury  to  say,  under 
the  direction  of  the  Lord  Chief  Justice,  whether  the  arbitrator's  conduct 
in  not  making  an  award  amounted  to  a  neglect  of  this  kind.  The  evi- 
dence showed  not  a  neglect  to  act,  but  an  acting.  Secondly.  Partial 
or  irregular  conduct  in  the  arbitrator,  even  if  proved,  could  not  support 
the  allegation  of  a  neglect  within  the  meaning  of  the  act  or  of  the  plea. 
If  the  limitation  of  time  be  out  of  the  question,  an  award  was  made :  and 
the  party  dissatisfied  might  have  tried  the  right  by  a  feigned  issue. 
This  is  expressly  authorised  by  sects.  14  and  33. (a)  (The  further  arga- 
ment  on  this  point  is  omitted.  The  defendant's  counsel  cited  note  (3)  to 
Veale  v.  Warner^  1  Wms.  Saund.  327  a,  and  Ghrazebrook  v.  Davis^  6  B. 
k  C.  534.  Also,  as  to  the  effect  of  the  inducement,  Negelen  v.  Mit^fieU, 
7  M.  &  W.  612.)  Our.  adv.  vult. 

Lord  Dknman,  C.  J.,  in  this  term  (January  19th),  delivered  the  judg- 
ment of  the  Court. 

This  was  an   action  of  debt  for  money  payments  alleged  to  be  dae 

.  (a)  It  has  not  been  considered  necessary  to  set  them  out. 
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from  the  landowner  as  compensation  for  tithes  to  the  plaintiflT,  who  waA 
rector  of  the  parish,  by  virtue  of  an  award  made  under  an  inclosure 
act.  *The  verdict  passed  for  the  plaintiff  on  the  three  first  issues,  v^ma 
raised  by  the  three  first  pleas ;  and  a  rule  was  granted  for  a  new 
trial  on  the  ground  of  misdirection.  The  question  was  argued  upon  tho 
first  issue  only. 

The  declaration  showed  that,  under  the  inclosure  act,  an  arbitrator, 
Mr.  Atherley,  was  named,  who  was  authorised  and  empowered  to  make 
his  award  within  six  months  after  the  passing  of  the  act.  It  is  alleged 
that  he  neglected  to  act  in  the  matter  submitted  to  him,  and  did  not 
make  his  award  within  the  six  months,  but  neglected  so  to  do  for  the  space 
of  six  calendar  months.  It  then  averred  the  appointment  of  another 
arbitrator,  Mr.  Herbert,  by  the  Bishop  of  Oxford,  under  the  provisions 
of  the  act,  and  the  making  by  him  of  the  award  declared  upon.  The 
first  plea,  after  an  inducement  that  Mr.  Atherley,  on  a  day  laid  under  a 
scilicet,  and  in  pursuance  of  the  act,  published  his  award,  of  which  the 
plaintiff  had  notice,  and  to  which  he  submitted,  and  acted  on  it,  con- 
cluded with  a  special  traverse ;  without  this,  that  Atherley  neglected  to 
act  in  the  matters  submitted  to  him,  and  neglected  to  make  his  award 
within  six  months ;  on  which  the  issue  was  taken. 

Upon  the  evidence  it  appeared  that  Atherley  had  not  made  any 
sward  within  the  six  months ;  but  that  he  subsequently  had  made  a  bad 
one ;  this  was  for  some  time  acquiesced  in  by  the  plaintiff;  but  ulti- 
mately the  Bishop  was  applied  to  to  appoint,  and  did  appoint,  another 
arbitrator,  who  had  made  the  award  now  declared  on.  It  was  contended 
for  the  defendant  at  the  trial  that,  under  the  provisions  of  the  act, 
Atherley  could  not  make  his  award  until  the  Inclosure  Commissioner  had 
made  his ;  he  was  not  limited  in  point  of  time,  and  in  fact  had  not  made 
hifl  award  within  six  months. 

*0n  this  question,  it  appeared  to  me  at  the  trial  that  the  word  r*QQc 
neglect  imported  some  degree  of  blame  ;  that  that  issue  could  not 
be  proved  without  showing  Atherley  to  have  done  wrong ;  and  that  he 
did  nothing  wrong  in  suffering  the  six  months  to  elapse,  because  it  was 
assumed  that  he  could  not  make  his  award  till  the  Inclosure  Commis- 
sioner should  have  made  his,  for  doing  which  the  time  was  unlimited.  I 
thought  also  that  his  making  an  award,  after  the  six  months,  which  was 
bad  for  some  inherent  defects,  was  a  neglect  which  authorised  the  Bishop 
to  appoint  another  arbitrator.  But  the  view  now  taken  by  my  brothers 
Coleridge  and  Wightman,  who  have  heard  the  case,  is,  that  Mr.  Ather- 
ley, in  permitting  six  months  to  elapse  without  making  an  award,  has 
neglected  to  make  one  within  the  meaning  of  the  act.  In  this  view  I 
concur.  The  consequence  is  that  the  Bishop's  power  to  appoint  another 
arbitrator  attached  :  Mr.  Herbert  was  well  appointed  ;  and  his  award  is 
binding. 

(f«  then,  a  now  t.  ial  took  place,  the  Judge  would  be  bound  to  direct 
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the  jury  that  the  plaintiff  was  entitled  to  the  verdict  on  the  proof  of  faetii 
which  are  not  nor  can  be  disputed.  The  defendant,  however,  has  a  right 
to  question  this 'direction  :  and  we  would  suggest,  for  saving  expense  aad 
further  delay,  that  he  should  now  be  at  liberty  to  tender  a  bill  of  excep- 
tions, and  have  the  same  opportunity  of  arguing  it  on  a  writ  of  error  as 
if  our  present  opinion  had  been  declared  at  the  trial,  and  the  jury  directed 
accordingly.     Unless  this  is  agreed  to.  Role  ab8olate.(a) 

(a)  No  further  proceeding  has  hitherto  been  taken. 
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Defendant  was,  by  his  consent,  a  member  of  the  provisional  committee  of  a  projected  companj. 
According  to  the  prospectus,  the  affairs  were  to  be  under  the  control  of  a  managing  commit- 
tee. A  managing  committee  was  appointed;  and  then  the  provisional  committee  ceased 
to  act.  After  this,  the  solicitor  to  the  company,  who  had  been  appointed  by  the  proviaioiMi 
committee,  gave  orders  for  the  publication  of  advertisements.  In  an  action  against  defeodaat 
for  the  expense  of  inserting  these,  it  was  proved  that  he  had  twice  attended  meetings  of  the 
provisional  committee,  but  that  he  was  not  on  the  managing  committee,  nor  a  shareholder. 

Jleldf  that  these  facts  constituted  no  evidence  for  a  jury  of  the  defendant  having  aatfaoriaed 
the  insertion  of  the  advertisements,  nor  of  his  liability. 

Debt.     The  first  count  charged  that  the  defendant  was  indebted  to 
the  plaintiff  in  50^.  for  the  inserting,  printing  and  publishing  of  divers 
advertisements  in  newspapers  by  plaintiff  for  defendant,  at  his  request. 
There  was  also  a  count  on  an  account  stated. 
Plea :  Nunquam  indebitatus. 
The  particulars  of  demand  were  as  follows : 
"1845.  £.    9.    d. 

Nov.  1.  To  advertising  prospectus  of  The  Oxford,  Thame, 
High  Wycombe  and  Uxbridge  Junction  Railway 
8.  Ditto  ditto 

Notice  to  applicants  for  shares      -        -        - 

Notice  of  application  to  Parliament 

15.  Ditto  ditto  .... 

22.  Ditto  ditto  ...        - 

Fifteen  papers 


The  case  was  tried  before  the  Undersheriff  of  Middlesex,  23d  July« 
1846.  It  appeared  that  the  plaintiff  was  the  proprietor  of  a  newspaper 
called  The  Oxford  Chronicle,  in  which  the  advertisements  had  been 
inserted.  They  were  inserted  in  consequence  of  an  order  given  by  an 
attorney  named  Gell.  A  company,  for  forming  "  The  Oxford,  Thame« 
^  ..  High  Wycombe  and  *Uxbridge  Junction  Railway,"  had  been 
J  projected  in  August  or  September,  1845 ;  to  which  Company  the 
advertisements  related.  Evidence  was  given  to  show  that  the  defendant, 
early  in  October,  had  consented  to  be  a  member  of  the  provisional  coil 
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mittee,  and  a  prospectus  was  issued  in  which  his  name  appeared  as  a 
member  of  such  committee.  The  prospectus  stated  that,  ^'  until  the  act 
shall  be  obtained,  the  affairs  will  be  under  the  control  of  a  committee 
of  management."  Mr.  Gell  was  appointed  solicitor  to  the  Company,  by 
the  provisional  committee.  The  defendant  attended  twice,  in  the  early 
part  of  October,  as  a  member  of  the  provisional  committee :  but  on  the 
10th  of  October  a  committee  of  management  was  formed ;  after  which 
the  provisional  committee  never  acted.  The  defendant  was  not  on  the 
committee  of  management;  nor  was  he  a  shareholder.  His  name 
appeared  in  the  advertisements  for  which  the  action  was  brought,  as  a 
member  of  the  provisional  committee.  No  list  of  a  managing  committee 
appeared  in  these  advertisements.  The  cqunsel  for  the  defendant  there- 
upon contended  that  there  must  be  a  nonsuit,  for  want  of  proof  of 
authority  from  the  defendant.  The  Undersheriff  refused  to  nonsuit,  and 
left  it  to  the  jury  to  say  whether  the  defendant  had  authorised  the  act 
of  Gell.     Verdict  for  plaintiff. 

In  Michaelmas  term,  1846,  Phinn  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection.     In  this  term,(a) 

Maynard  showed  cause.  It  will  be  attempted,  on  the  other  side,  to 
throw  the  liability  either  on  Gell,  the  attorney  who  gave  the  actual 


order,   or  on  the  managing  ^committee.     Now,   Gell  acted  as 
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agent ;  and,  prim&  facie,  where  an  attorney  acts  as  agent  he  is 
not  personally  liable ;  Robins  v.  Bridge^  3  M.  &  W.  114,  Hartop  v.  Juckes^ 
2  M.  &;  S.  438  :  though  this  may  of  course  be  met  by  evidence  of  usage, 
as  in  Seraee  v.  Whittington^  2  B.  &  C.  11.(6)  The  question  must,  at  the 
least,  be  for  the  jury.  In  Reynell  v.  Lewis^  16  M.  &  W.  617,  and 
Wyld  y.  ffopkins,  16  M.  &  W.  617,  it  was  held  that  a  party  did  not,  by 
merely  allowing  his  name  to  be  published  as  a  provisional  committee 
man,  become  liable  for  work  done  or  goods  supplied  on  the  order  of  the 
company's  solicitor :  but  that,  if  he  acted,  it  was  a  question  for  the  jury 
whether  he  gave  authority  to  pledge  his  credit.  But,  where  a  pro- 
visional committee  man  has  attended  meetings,  and  acted,  he  is  liable } 
Bamett  v.  Lambert^  16  M.  &  W.  489.  Here,  the  defendant  did  attend 
meetings.  Some  stress  may  be  laid  on  the  fact  that  the  prospectus 
states  that  the  affairs  will  be  under  control  of  the  committee  of  manage- 
ment, of  which  the  defendant  was  not  in  fact  a  member.  But  that 
committee  had  clearly  power  to  act  for  all,  and  to  pledge  the  credit  of 
the  members  of  the  provisional  committee.  Bell  v.  Francis,  9  G.  &  P. 
66,  shows  that  a  party  who  is  not  a  director  may  be  liable  for  work 
done  by  order  of  the  directors,  if  he  interfere  in  the  management :  and 
that  rule  was  admitted  by  the  Court  of  Exchequer  in  Pitchford  v.  Davis, 
5  M.  k  W.  2.    The  question  is,  not  to  whom  the  credit  is  given,  but  with 

(a)  January  Uth.    Before  Lord  Denmak,  C.  J.,  Pattsson,  Coleridos  and  Wiqhtman,  Jb. 
(6;  See  Mayhery  v.  Man^fceld^  ante,  p.  754. 
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•939T  ^^^™  ^^^  contract  is  made.;  Low  v.  Wtbon,{a)  The  plaintiff  *here 
must  have  acted  for  the  provisional  committee :  there  is  no  evi- 
dence that  he  had  notice  of  the  appointment  of  any  other  managers  of 
the  undertaking.  In  the  prospectus  issued  the  names  of  the  managing 
committee  did  not  appear.  The  principle,  that  a  party,  by  acting  in  the 
management,  or  even  impliedly  sanctioning  the  acts  of  those  who  do 
manage,  is  liable,  in  default  of  some  act  of  renunciation,  for  contracts 
made  on  behalf  of  the  undertaking,  appears  from  Dovhleday  v.  Muskett,. 
7  Bing.  110 ;  Burh  v.  Smith,  7  Bing.  705 ;  Glenester  v.  Hunter,  5  C.  & 
P.  62  ;  Steigenberger  v.  Carr,  3  M.  &  G.  191,  and  Lake  v.  The  Duke  of 
Argyll,  6  Q.  B.  477.  It  will  be  argued,  on  the  other  side,  that  there  is 
no  recognised  legal  meaning  in  the  title  of  ''  provisional  committee,"  and 
that  it  does  not  appear  in  stat.  7  &  8  Yict.  c.  110 ;  but  it  does  appear  in 
schedule  (C),  where  it  must  mean  those  who  have  the  temporary  manage- 
ment. 

Phinn,  contrd..  This  is  a  question  of  fact,  which  the  jury  can  decide 
only  according  to  the  rules  of  law.  The  business  done  was  not  such  as 
an  attorney,  in  the  ordinary  course  of  his  duty,  could  be  authorised  to 
order  for  his  employer :  the  plaintiff  was  therefore  bound  to  show  that 
the  defendant  had  in  some  way  authorised  the  contract.  In  Story  on 
Agency,  81,  ch.  vi.  §106,  it  is  said:  "By  far  the  largest  portion  of 
incidental  powers  is  deduced  from  the  particular  business,  employment, 
or  character  of  the  agents  themselves.  Whatever  acts  are  usually  done 
by  such  classes  of  agents  ;  whatever  rights  are  usually  exercised  by  them ; 
*9401  ^^^  whatever  duties  are  "^usually  attached  to  them ;  all  such  acta, 
■■  rights,  and  duties  are  deemed  to  be  incidents  of  the  authority  con- 
fided to  them  in  their  particular  business,  employment,  or  character. 
These,  indeed,  are  in  some  cases  so  well  known  and  so  well  defined  in 
the  common  negotiations  of  commerce,  and  by  the  frequent  recognitions 
of  courts  of  justice,  as  to  become  matters  of  legal  intendment  and  infer- 
ence, and  not  to  be  open  for  inquiry  or  controversy.  In  other  cases, 
indeed,  they  may  be  fairly  open,  as  matters  of  fact,  to  be  established  by 
suitable  proofs."  Therefore,  if  a  party  professes,  as  solicitor,  to  pledge 
the  credit  of  his  client  in  a  case  where,  merely  as  solicitor,  he  has  no 
authority  to  give  the  pledge,  he  is  personally  liable ;  Burrell  v.  Jont%^  3 
B.  &  Aid.  47.(6)  The  question  no  doubt  is,  as  put  on  the  other  side, 
with  whom  is  the  contract  made  ?  That  is  the  rule  laid  down  in  Todd 
v.  Emly,  8  M.  &  W.  bOb.{c)  But  here  nothing  appears  to  make  the 
defendant  a  contractor.  At  the  utmost,  he  is  merely  a  general  patron 
of  the  undertaking,  a  character  pointed  at  in  stat.  7  &  8  Vict.  c.  110,  s. 

(a)  Sittings  in  Trinity  term  1846,  coram  Pabxe,  B.  ;  cited  15  M.  &  W.  523.  Reference 
was  also  made  to  n  case  uf  Bank»  v.  Good,  in  which  Pollock,  C.  B.,  had,  at  Nisi  Prius 
recognised  Low  v.  rf^i7.«(/i,  and  ruled  in  conformity  with  it. 

(6)  See  Harper  v.  IVilliamf,  4  Q.  B.  219 ;  Jonea  v.  Downman,  4  Q.  B.  235,  note  (a) ;  Dmrnm- 
man  v.  Williamf,  7  Q.  B.  103. 

ie)  See  Same  v.  Same.  7  M.  &  \V.  427,  9  M.  &.  W.  606,  11  M.  dc  W.  1.  And  aee  Tadd  v. 
Stewart,  ante,  p.  769. 
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65 ;  in  which  statute,  the  interpretation  clause,  sect.  3,  describes  direc- 
tors and  promoters  as  parties  conducting  or  acting.  There  may  possibly 
be  a  difficulty  in  reconciling  all  the  decisions.  Many  are  collected  in 
the  earlier  case  of  Fox  v.  Clifton^  6  Bing.  776.  In  the  later  case  of 
Fox  V.  Clifton,  9  Bing.  115,  117,  8,  Tindal,  C.  J.,  pointed  out  that  the 
question  of  partnership,  though  abstractedly  one  of  fact,  must  be  decided 
under  the  direction  of  the  judge,  where  it  depends  on  the  legal  result  of 
documents,  *or  of  acts  done  by  others  than  the  persons  whose  r#Q4i 
supposed  partnership  is  in  question.  In  Bell  v.  Francis,  9  C.  & 
P.  66,  the  language  of  Lord  Denman,  C.  J.,  was  only  that  parties,  not 
directors,  may  make  themselves  liable  "  if  they  interfere  in  the  manage- 
ment, and  hold  themselves  out  as  persons  giving  the  order."  Here  that 
was  not  done.  This  case  is  nearly  identical  with  Wyld  v.  ffopkins,  15 
M.  &  W.  517.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  on  a  later  day  in  this  term  (January  25th), 
delivered  the  judgment  of  the  Court. 

A  rule  was  obtained  for  a  new  trial  in  this  case,  where  the  under 
sheriff  had  submitted  to  the  jury  proof  that  the  defendant  was  a  pro- 
visional committee  man  of  an  intended  railway  company,  and  that  the 
plaintiff  had  executed  orders  for  advertising  some  matters  relating  to  it ; 
upon  which  evidence  the  verdict  had  been  found  for  the  plaintiff. 

This  evidence  was  said  to  be  entirely  insufficient  to  call  for  an  answer: 
and  we  are  of  that  opinion.  The  orders  had  come  from  a  gentleman 
who  held  the  office  of  solicitor  to  the  Company :  but  it  did  not  appear 
on  whose  account  he  had  ordered  them,  or  that  he  had  any  authority  to 
order  them,  either  from  the  defendant  personally,  or  from  the  provisional 
committee :  nor  was  the  work  and  labour  supplied  by  the  plaintiff  in  the 
course  of  any  duty  belonging  to  the  defendant  as  solicitor  to  the  com- 
mittee. Without  inquiring  into  the  validity  of  other  objections  made  on 
the  defendant's  part  at  the  trial,  we  think  ourselves  bound  to  make  this 
rule  absolute,  *for  want  of  any  evidence  that  the  person  who  (•♦q^o 
employed  the  plaintiff  had  any  authority,  either  express  or 
implied,  from  the  defendant.  Rule  absolute. 


The  QUEEN  v.  CHEEK  and  SHEKELL,  Esquires.     Jan.  21. 

On  mandamnfl,  commanding  justices  to  issue  a  warrant  of  distress  for  poor  rate  against  a  rated 
inhabitant,  this  Court,  in  the  exercise  of  their  discretion,  refused  to  nilow  the  return  to  ba 
made  on  his  behalf,  and  framed  by  him.  under  stat.  1  W.  4,  c.  21,  s.  4.  the  justices  opposing, 
and'it  appearing  that  the  objections  to  the  rate,  relied  upon  by  him.  were  trchnical  or  frivolous 
and  such  as,  if  valid,  might  have  been  made  on  oppeal.  and  thnt  he  wns  actuated  by  a  wish 
to  harass  the  parish  ;  and  he  not  deposing  to  his  belief  in  the  validity  of  the  proposed 
objections. 

In  last  Michaelmas  term,  November  24th,  by  rule  of  this  Court,  it 
was  ordered  that  a  mandamus  should  issue,. commanding  Mr.  Cheek  and 
Mr.  Shekell,  justices  of  Worcestershire,  to  grant  a  warrant  of  distress 
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for  levying  on  the  goods  and  chattels  of  John  Rodd  Griffiths  the  sam  of 
5/.  10«.  10^(2.,  assessed  upon  him  bj  a  rate  made  for  the  relief  of  the  poor 
of  the  parish  of  Broadway,  in  Worcestershire,  on  12th  September,  1846. 

Pa$hley,  on  the  same  day,  obtained  a  rule  calling  on  the  prosecutors 
of  the  writ  and  the  said  justices  to  show  cause  why  the  return  to  the 
writ  should  not  be  made  in  the  names  of  the  said  justices,  but  expressed 
to  be  made  on  behalf  of  Griffiths ;  and  why  Griffiths  should  not  be  at 
liberty  to  frame  such  return,  and  conduct  the  subsequent  proceedings 
thereon,  at  his  own  expense :  on  notice  to  the  attorneys  of  the  justices 
and  the  prosecutors. 

From  the  affidavits  on  which  the  rule  was  obtained  the  following  facts 
appeared.  Griffiths  was  the  largest  rate-payer  in  the  parish.  He  was 
an  attorney,  and  had,  in  1845,  been  employed  by  the  parish  of  Broadway 
to  conduct  an  appeal  against  an  order  of  removal :  the  order  was  con- 
tQAo-]  firmed;  and  the  parish  officers  of  ^Broadway  caused  Griffiths's 
bill  to  be  taxed  by  the  Master  of  the  Crown  Office ;  when  more 
than  a  sixth  was  struck  off,  and  Griffiths  had  to  pay  the  costs  of  taxation, 
amounting  to  8/.  19«.  6d.  On  the  7th  of  September,  1846,  Griffiths 
appeared  before  three  justices  of  Worcestershire,  to  show  cause  why  he 
refused  to  pay  a  sum  at  which  he  was  rated  by  an  assessment  for  the 
relief  of  the  poor  of  Broadway,  made  on  10th  of  July  then  last :  and  the 
justices  dismissed  the  information,  on  the  ground  that  the  notice  of  pub- 
lication of  the  rate  was  informaL  Afterwards  a  person  named  Tusttn, 
not  a  parish  officer,  made  out  a  fresh  rate,  and  obtained  separately  the 
signatures  of  the  two  churchwardens,*  and  the  mark  of  one  of  the  two 
overseers,  to  the  usual  declaration,  the  three  not  having  met  together, 
and  the  other  overseer  not  having  had  notice  of  any  meeting,  or  been 
requested  to  sign,  but  having  been  ignorant  of  the  intention  to  make  the 
rate  until  he  saw  notice  of  the  allowance.  The  rate  was  dated  12th  Sep- 
tember, 1846  ;  and  it  was  afterwards  taken  to  two  justices  of  Worcester- 
shire, not  sitting  together  in  petty  sessions,  but  separately,  and  their 
signatures  were  severally  obtained  to  the  allowance.  In  the  rate  there 
were  one  hundred  and  twenty-one  persons  who  were  therein  stated  to  be 
excused  from  payment  of  rates  on  account  of  their  poverty ;  and  no 
sums  were  placed  against  their  names.  The  column  intended  for  the 
number  of  votes,  and  two  others  in  the  rate  respectively  headed  ^'arrears 
due,  or  if  excused"  and  "  not  recoverable  or  legally  discharged,*'  were 
left  blank  in  the  rate.  Griffiths,  on  5th  October,  1846,  appeared  before 
Mr.  Cheek  and  Mr.  Shekell,  two  justices  of  Worcestershire,  to  show 
♦04.4.1  ^^^^^  *why  he  refused  to  pay  his  proportion  of  the  rate  of  12th 
•^  September. 

In  opposition,  there  was  put  in  a  verified  copy  of  the  affidavit  upon 
which  the  rule  nisi  for  the  mandamus  to  enforce  the  rate  of  12th  Sep- 
tember was  obtained.  From  this  it  appeared  that  the  objection  to  the 
notice  of  publication  of  the  rate  of  July  had  been  taken  by  Oriffitht. 
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That,  on  the  appearance  before  Messrs.  Cheek  and  Shekell  on  5th  Oc- 
tober, Griffiths  contended  that  the  rate  of  July  was  a  good  rate,  and  the 
rate  of  September,  being  a  concurrent  rate  therewith,  illegal ;  whereupon 
the  justices  refused  to  grant  a  warrant  of  distress.  That  no  appeal  had 
be«.n  made  against  either  rate.  That,  at  a  meeting  of  the  vestry  held 
for  the  purpose  of  considering  whether  a  mandamus  should  be  applied 
for,  Griffiths  signed  a  written  protest  against  the  resolution  for  such 
application,  ^^  because  the  rate  made  on  10th  of  July  last  is  still  a  good 
and  subsisting  rate  ;  and  because  the  rate  of  12th  of  September  last  is 
illegal,  because  a  concurrent  rate." 

Affidavit  was  also  now  made  that,  at  a  vestry  meeting  of  1st  August, 
1846,  Griffiths  had  said  that  for  every  pound  taken  from  his  bill,  it  should 
cost  the  parish  one  hundred.  Statements,  by  way  of  explanation,  were 
also  made  as  to  the  omissions  in  the  columns  of  the  rate  of  12th  Sep- 
tember. 

Martin  and  Oreave$j  on  behalf  of  the  prosecutors,  now  showed  cause. 
It  may  be  doubted  whether  stat.  1  W.  4,  c.  21,  s.  4,  applies  to  any  case 
where  the  application  is  not  made  on  behalf  of  the  party  (here,  the 
magistrates)  to  whom  the  writ  is  to  be  directed.  The  Interpleader  act, 
1  &  2  W.  4,  c.  68,  which  is,  by  sect.  8,  ♦incorporated  with  the  r^nj^r 
former  act,  was  passed  '*  to  give  relief  against  adverse  claims  made 
upon  persons  having  no  interest  in  the  subject  of  such  claims."  The 
magistratesihere  oppose  the  application.  At  any  rate,  the  Court  will, 
in  its  discretion,  require  that  the  party  applying  should  have  a  bon&  fide 
ground  for  opposing  the  writ.  Here  the  grounds  are  frivolous ;  Griffiths 
does  not  even  swear  that  he  believes  them  to  be  sound,  and  the  affidavits 
in  answer  show  that  his  object  is  merely  to  harass  the  parish. 

Chambers^  for  the  magistrates.  The  magistrates  object  to  being  joined 
with  Griffiths :  they  only  wish  that,  if  this  Court  think  the  warrant  ought 
to  issue,  there  may  be  a  peremptory  mandamus,  which  will  protect  them 
under  stat.  6  &  7  Vict.  c.  67,  s.  8.  It  cannot  be  supposed  that  every 
person  assessed  in  the  rate  can  have  a  right  to  frame  this  return. 

Panhley^  contrd..  The  magistrates  will  not  be  joined  with  Griffiths : 
he  applies  to  conduct  the  proceedings  alone.  The  rule  follows  the  lan- 
guage of  stat.  1 W.  4,  c.  21,  s.  4.  In  Paynter  v.  The  Queen,  10  Q.  B.  908, 
this  Court  allowed  a  party  rated  to  frame  the  return  to  a  mandamus 
issued  against  the  magistrate,  though  the  magistrate  himself  had  actually 
made  a  return,  which  had  been  demurred  to,  and  he  had  been  ruled  to 
join.  It  is  true  that  the  magistrate  there  did  not  object  to  the  applica- 
tion ;  but  he  was  no  party  to  it.  The  magistrates  here,  if  the  application 
be  granted,  will  not  lose  the  protection  of  stat.  6  &  7  Vict.  c.  67,  s.  3 :  they 
will  ♦have  that  if  there  be  a  peremptory  mandamus :  and,  besides,  r^g^g 
they  will  be  protected  from  all  the  costs  of  the  proceeding,  which 
will  fall  entirely  on  Griffiths  or  the  prosecutors.  There  are  substantial 
objections  to  the  rate  of  12th  September.     The  parish  officers  had  no 
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power  to  omit  persons  from  the  rate  on  accoant  of  poverty  :  they  could 
only  excuse  them  from  paying  the  sum  assessed.  [Erle,  J.  Is  not  that 
a  ground  of  appeal  ?  Would  the  rate  be  void  if  a  single  party  were 
omitted  ?  And,  if  not,  will  the  number  make  any  difference  ?]  A  rate 
from  which  certain  selected  parties  were  designedly  omitted  would  be  an 
illegal  and  void  proceeding.  That  surely  would  be  so  if  one  person  only, 
out  of  a  large  number  of  rateable  parties,  were  rated.  The  other 
objection,  that  the  magistrates  do  not  appear  to  have  acted  together 
when  the  rate  was  allowed,  is  also  fatal  to  the  rate :  a  judicial  act  to  be 
performed  by  two  must  be  performed  by  them  when  together.  These 
objections  would  justify  Griffiths  in  replevying  if  the  warrant  issued  and 
a  distress  were  made  on  him.  The  Interpleader  Act,  1  &  2  W.  4,  c.  58, 
has  been  alluded  to :  would  the  Court  prevent  a  third  party  from  coming 
in  under  that  act,  because  it  was  sworn  that  he  was  litigious  ? 

Lord  Denman,  C.  J.  The  words  of  stat.  1  W.  4,  c.  21,  give  a  discre- 
tion to  the  Court.  I  think  that,  in  the  exercise  of  it,  we  ought  not  to 
permit  this  applicant  to  be  the  opponent  in  the  present  proceeding.  He 
is  called  on  to  pay  a  rate  which  he  does  not  say  that  he  believes  to  be 
unjust.  And  he  does  not  depose  that  the  points  upon  which  he  insists 
are  important ;  even  supposing  that  would  suffice. 

•9471  •Patteson,  J.  Under  the  Interpleader  Act,  a  party  who 
^  seeks  to  come  in  must  satisfy  the  Judge  at  chambers  that  there  ia 
reason  for  his  claim.  So  here  we  must  see  that  there  is  a  bonft  fide  claim. 
If  there  were,  it  might  be  right  to  allow  the  party  to  litigate  it.  B^t 
he  does  not  show  this,  and  appears  to  be  merely  seeking  to  indulge  him- 
self by  raising  frivolous  objections. 

Coleridge,  J.  Mr.  Pashley  has  put  the  supposition  of  the  objections 
failing,  and  a  peremptory  mandamus  issuing :  but  I  think  that,  even  on 
the  opposite  supposition,  if  all  the  points  taken  were  good,  we  in  our 
discretion  should  not  encourage  the  raising  of  minute  ohjections. 

Erle,  J.  I  am  of  the  same  opinion.  It  is  important  that  there 
should  be  no  delay  in  raising  a  poor  rate. 

Rule  discharged  with  costs. 


•948]    •NEWTON  v.  ROWE,  NORMAN  and  BOODLE.     Nov.  22 

Where  husband  and  wife  have  judgment  against  them,  for  costs,  in  an  action  brought  by  them 
jointly,  a  ca.  sa.  for  the  costs  against  both  is  regular.  And  no  action  lies  for  suing  out  the  writ 
and  arresting  the  wife  upon  such  ca.  sa.,  though  it  appear  upon  the  record  that  the  party  sainf 
nut  and  arresting  knew  of  the  coverture. 

So  held,  where  the  first  action  was  for  a  libel  on  the  wife. 

Case.  The  declaration  stated  that  plaintiff  did  heretofore,  to  wit, 
&c.,  at,  &c.,  marry  Lsetitia  Frances  Henry  Ricketts,  now  L.  F.  H. 
Newton,  of,  &c.,  and  thence  to  the  time  of  the  committing,  &c.,  plaintiff 
and  his  said  wife  continued  to  live  together,  to  wit,  at,  be,  as  man  and 
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wife;  whereof  defendants  afterwards,  and  before  the  committing,  &c.,  to 
wit,  on  15th  February,  1844,  had  notice:  yet,  defendants  Rowe  and 
Norman,  and  Boodle  as  their  attorney  in  that  behalf,  to  wit,  on,  &c., 
last  aforesaid,  contriving,  &c.,  to  oppress  plaintiff,  and  to  deprive  him  of 
the  comftrt,  fellowship,  &c.,  of  his  wife,  and  to  extort  from  him  a  certain 
large,  ic,  to  wit,  100/.,  unlawfully,  &c.,  maliciously,  ic,  sued  and 
prosecuted  a  certain  writ,  &c.,  called  a  capias  ad  satisfaciendum,  against 
plaintiff  and  his  wife,  without  any  reasonable  or  probable  cause  what- 
soever, out  of,  ic.  (Common  Pleas),  before,  &c:,  directed  to  the  Sheriff 
of  Gloucestershire,  whereby  the  queen  commanded  the  sheriff  that  he 
should  take  the  plaintiff  and  L.  F.  II.  N.,  if  they  should  be  found,  &c. 
(ca.  sa.  returnable  immediately  after  execution),  to  satisfy  Rowe  and 
Norman  73/.  18«.  6d.,  which  the  writ  recited  that  Rowe  and  Norman 
had  recovered  by  judgment  in  the  said  Court  against  plaintiff  and  his 
wife,  for  their  costs  and  charges  by  Rowe  and  Norman  laid  out  and 
expended  in  defending  a  certain  action  on  the  case,  then  lately  prose- 
cuted in  the  said  Court  by  plaintiff  and  L.  F.  H.  N.  against  Rowe  and 
•Norman,  together  with  interest,  &c. ;  and  the  said  writ  was,  r^^q  .q 
before  delivery  to  the  sheriff,  to  wit,  on,  &c.,  last  aforesaid,  ^ 
indorsed  by  defendants  with  an  indorsement  stating  that  L.  F.  H.  N. 
was  the  wife  of  plaintiff  and  resided  at,  &c.,  and  directing  the  sheriff  to 
levy,  &c.,  to  wit,  the  said  73/.  18».  6d.,  and  interest,  besides  poundage, 
&c. :  and  the  writ,  so  indorsed,  was  afterwards,  to  wit,  on,  &c.,  last 
aforesaid,  unlawfully,  wrongfully  and  maliciously  delivered  by  defend- 
ants to  the  sheriff,  to  wit,  to  J.  Y.,  Esq.,  then  being  such  sheriff,  to  be 
executed,  &c. :  And  the  sheriff,  afterwards,  to  wit,  on  the  said,  &c.,  in 
obedience  to  and  by  virtue  of  the  writ,  took  and  arrested  L.  F.  H.  N.  by 
her  body,  in  the  dwelling  house  of  plaintiff,  to  wit,  &c.,  and  pulled  and 
dragged  her,  &c.,  and  forced  her  to  go,  &c.,  to  a  prison,  to  wit,  the  com- 
mon gaol  for  Gloucestershire,  and  imprisoned  and  detained  her  in  his 
custody  under  colour  and  by  virtue  of  the  writ,  to  wit,  in  the  said  gaol 
arul  elsewhere,  for  a  long  space  of  time,  to  wit,  ten  days  then  next 
following,  and  until  24th  February,  1844 ;  when,  by  virtue  of,  and  in 
obedience  to  a  certain  other  writ  of,  &c.,  called  habeas  corpus  cum  caus&, 
before  then,  to  wit,  on,  &c.,  duly  sued  and  prosecuted  out  of  the  last 
mentioned  Court  by  and  on  behalf  of  L.  F.  H.  N.,  by  her  attorneys,  &c., 
to  the  sheriff  duly  directed  and  delivered,  whereby  he  was  commanded 
to  have  the  body  of  L.  F.  H.  N.,  &c.,  together  with  the  day  and  cause, 
&c.,  before  the  Right  Honourable  Thomas  Erskine,  then  one  of  the  jus- 
tice?, &c.,  at,  &c.,  immediately  after  the  receipt  of  that  writ,  &c.,  to  do 
and  receive,  &c.,  the  sheriff  produced  the  body  of  L.  F.  H.  N.,  &c.,  and 
his  return,  &c.,  before  the  Honourable  Sir  Cresswell  Cresswell, 
Knight,  then  being  another  of  •the  justices,  Ac,  by  whom  j-^^qr/v 
L.  F.  H.  N.  was  then,  on,  &c.,  committed  (on  payment  of  the  *■ 
fees  of  the  said  sheriff  for  executing  the  said  writ  of  habeas  corpus,  to 
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wit,  10/.)  in  execution,  with  the  cause  aforesaid,  to  the  custody  of  th«'! 
keeper  of  the  Queen's  prison,  there  to  remain  until,  &c. ;  who  then 
detained  and  imprisoned  L.  F.  H.  N.  in  the  said  prison,  by  virtue  of  the 
said  commitment,  and  for  no  other  cause,  to  wit,  for  the  space  of  two 
days,  until  afterwards,  to  wit,  on  26th  February,  in  the  ^ear  last 
aforesaid,  when  the  last  mentioned  justice  duly  made  his  certain  order, 
Ac,  to  the  keeper  of  the  Queen's  Prison,  &c.  (order  to  discharge  L.  F. 
H.  N.  forthwith  out  of  his  custody  as  to  that  action;/i) ).  Which  &aid 
order  was  made  upon  hearing  counsel,  &c.,  on  a  certain  summons,  &c. : 
and  which  discharge,  to  wit,  on  the  said  26th  February,  in  obedience  to 
the  said  order,  was  accordingly  done.  Whereby  and  by  means  of  which 
premises  plaintiff,  during  all  the  time  aforesaid,  to  wit,  from  16th  Feb- 
ruary aforesaid  to  the  26th  February  aforesaid,  wholly  lost  and  was 
deprived  of  the  comfort,  &c.  (alleging  damage,  including  expense). 

Plea  (the  second),  by  defendant  Boodle.  That  heretofore,  and  after 
the  said  intermarriage  of  plaintiff  with  L.  F.  H.,  and  before  the  time  of 
the  committing,  &c.,  to  wit,  on  15th  February,  1843,  a  certain  action  on 
the  case  was  commenced  and  instituted  in,  &c.  (Common  Pleas),  by  the 
now  plaintiff  and  the  said  L.  F.  II.,  his  wife,  against  the  now  defend- 
^^^       ants  Rowe  and  *Norman,  to  recover  damages  for  and  on  account 

*^  -^  of  a  certain  alleged  libel  upon  the  said  L.  F.  H.,  alleged  to  have 
been  composed  and  published,  by  defendants  Rowe  and  Norman,  of  and 
concerning  L.  F.  II.,  to  the  alleged  damage  of  the  now  plaintiff  and 
L.  F.  II.,  his  wife :  And  that  such  proceedings,  &c.,  that  afterwards,  to 
wit,  on  24th  June,  1843,  it  was,  in  the  said  action,  considered  by*the 
said  Court  that  the  now  plaintiff  and  L.  F.  H.,  his  wife,  should  take 
nothing  by  tlieir  said  writ,  but  that  they  should  be  in  mercy,  ic. ;  and 
that  defendants  Rowe  and  Norman  should  go  thereof  without  day,  &c.  : 
and  it  was  further  considered  by  the  said  Court  that  defendants  Rowe 
and  Norman  should  recover  against  the  now  plaintiff  and  L.  F.  H.,  his 
wife,  73/.  18«.  6d.  for  their,  the  defendants',  Rowe  and  Norman's,  costs 
and  charges  by  them  about  their  defence  in  that  behalf  laid  out  an«i 
expended,  by  the  said  Court  then  and  there  adjudged  to  defendants 
Rowe  and  Norman,  &c. ;  and  that  defendants  Rowe  and  Norman  shoultl 
have  execution,  &c.,  as  by  the  said  record,  &c.  And  defendant  Bocnlle 
says  that,  the  said  judgment  being  in  full  force,  &c.,  and  the  said  sum 
of  73/.  18s.  6c/.,  so  adjudged  to  defendants  Rowe  and  Norman,  being 
unpaid  and  unsatisfied,  Boodle,  as  lawful  attorney  of  and  for  Rowe  au<l 
Norman,  and  by  virtue  of  their  retainer  in  that  behalf,  afterwards,  aud 
before  the  committing,  &c.,  to  wit,  on,  &c.,  caused  and  procured  to  be 
issued,  out  of  the  said  Court  (Common  Pleas),  upon  the  said  judgmetit, 
a  writ  of  our  said  Lady  the  Queen,  called  a  capias  ad  satisfaciendum, 
against  the  now  plaintiff  and  L.  F.  II.,  his  wife,  directed  to  the  sheriff 

(o)  Newton  v.  Rowr,  7  Man.  Sl  G.  329.     See  Newton  v.  Rowe,  1  Com.  B.  187;  Ncmt^tt  ▼. 
h^odU,  3  Com.  B.  795  ;  .Some  v.  6'ofRe,  4  Com.  B.  359,  and  5  Com.  B.  206. 
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of  Gloucestershire,  by  which  writ,  &c.  (describing  it.)  Which  writ, 
afterwards,  and  before  the  delivery  thereof  to  the  *8heriff  to  be  n^Q^-q 
executed,  to  wit,  on,  &c.,  was  duly  indorsed  with  a  direction  to  ^ 
the  sheriff,'  requiring,  &c.  Which  writ,  so  indorsed,  defendant  Boodle, 
as  such  attorney  as  aforesaid,  and  as  he  lawfully  might,  afterwards,  and 
before  the  return  thereof,  and  whilst  the  said  money,  by  the  said  judg- 
ment so  adjudged  to  Rowe  and  Norman,  and  every  part  thereof, 
remained  due  and  unpaid  and  unsatisfied,  to  wit,  on,  &c.,  delivered  to 
the  sheriff,  to  wit,  to,  &c.,  to  be  executed,  &c.  By  virtue  of  which  said 
writ,  and  according  to  the  exigency  thereof,  the  sheriff,  afterwards,  and 
before  the  return  of  the  writ,  and  whilst  the  said  moneys,  by  the  said 
judgment,  &c.,  remained  unpaid  and  unsatisfied,  to  wit,  on  the  day  and 
year  in  the  said  declaration  in  that  behalf  mentioned,  being  the  said 
time  when,  &c.,  and  within  his  bailiwick,  as  such  sheriff,  that  is  to  say, 
at,  &c.,  took  and  arrested  L.  F.  H.  the  wife,  &c.,  by  her  body,  in,  &c. 
And,  because  it  was  then,  to  wit,  at  the  same  time  when,  &c.,  L.  F.  H. 
having  been  so  arrested  as  aforesaid,  necessary  and  expedient  in  order 
to  keep  and  detain  her  in  safe  custody,  &c.  (justifying  under  the  process.) 

Special  demurrer.     Joinder. 

AtJiertoriy  for  the  plaintiff. (a)  The  case  may  be  taken  as  on  general 
demurrer ;  and  it  is  understood  that  no  stress  will  be  laid,  for  the  defend- 
ant, on  his  situation  as  attorney.  The  question  is,  generally,  whether  a 
ca.  sa.  can  go  against  a  feme  covert  for  costs  in  an  action  in  which  she 
an^d  her  husband  have  been  plaintiffs.  If  not,  the  writ  is  void  on  the 
face  of  this  record.  The  exemption  *of  femes  covert  rests  on  r#Qco 
common  law  principles :  the  authorities  are  numerous,  but  not 
very  precise.  As  the  husband  may  institute  vexatious  proceedings,  and 
the  wife  cannot  check  him,  it  would  be  a  hardship  if  she  incurred  personal 
liability :  the  cases  in  which  she  subjects  herself  to  responsibility  by  her 
own  misconduct  differ,  therefore,  from  those  where  she  is  joined  for  con- 
formitv.  [CoLERiDQE,  J.  Then,  if  it  appeared  that  she  had  separate 
personal  property,  the  writ  against  her  would,  on  your  principle,  never- 
thele»»  be  void.]  It  would.  Blackstone,  in  3  Com.  414,  says :  "  Pro- 
perly speaking,  this"  (the  ca.  sa.)  "  cannot  be  sued  out  against  any  but 
such  as  were  liable  to  be  taken  upon  the  former  capias"  (ad  responden- 
dum). "  If  judgment  be  recovered  against  an  husband  and  wife  for  the 
contract,  nay  even  for  the  personal  misbehaviour,  of  the  wife  during  her 
coverture,  the  capias  shall  issue  against  the  husband  only  :  which  is  one 
of  the  m^ny  great  privileges  of  English  wives."  In  ffoad  v.  Matthews^ 
2  Dowl.  P.  C.  149,  the  marginal  note  is :  "  In  an  action  of  trespass  by 
nusband  and  wife,  if  a  nonsuit  takes  place,  the  wife  may  be  taken  in  exe- 
cution ^*'r  the  costs,  if  she  has  separate  property."  That,  however,  is 
not  a  correct  abstract  of  the  case,  which  arose,  not  on  a  legal  objection 

(a)  The  commencement  of  the  argument  tor  the  plaintiff  was  heard  on  19th  January,  befors 
the  Bvn'i  Judges  as  those  who  sat  this  day. 
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to  the  writ,  but  on  application  to  the  equitable  jurisdiction  of  the  Court 
for  discharge  of  the  feme  covert :  and  the  order  made  was  that  she  should 
be  discharged  unless  it  appeared  that  she  had  property  settled  to  her 
separate  use.  Patteson,  J.,  there  said :  "  This  appears  to  be  the  first 
case  which  has  arisen  where  the  husband  and  wife  have  been  nonsuited, 
♦9^41   *°*^  ^^®  ^*^®  ^*^  ^®®^  taken  in  *execution  for^the  costs."     If  this 

process  were  allowable,  the  wife  might  be  subject  to  perpetual 
imprisonment.  In  Hx  parte  Beacon^  5  B.  &  Aid.  759,  it  was  held  that 
a  feme  covert  was  not  under  the  protection  of  the  Insolvent  Debtor's 
Court.  [Patteson,  J.  Do  you  say  that,  where  the  judgment  is  against 
husband  and  wife,  a  ca.  sa.  against  the  husband  only  would  be  good  ? 
Must  not  the  execution  follow  the  judgment  ?}  It  cannot  go  beyond  the 
judgment ;  but  it  need  not  go  as  far.  Suppose  a  judgment  were  against 
a  peer  of  the  realm  jointly  with  others,  in  an  action  on  contract  in  which 
all  were  defendants,  and  his  character  appeared  on  the  record:  it  is  clear 
that  there  could  be  no  ca.  sa.  against  him ;  though  there  would  be  no 
objection  to  a  ca.  sa.  against  the  others.  In  Edwards  v.  Rourke,  1  T. 
R.  486,  a  writ  was  sued  out  against  husband  and  wife ;  non  est  inventus 
was  returned  as  to  the  husband ;  and,  the  wife  being  arrested,  she  was 
discharged  on  motion ;  Ashhurst,  J.,  saying,  "  a  feme  covert  has  no 
property  of  her  own  ;  and  if  it  were  permitted  to  arrest  her,  she  might 
be  imprisoned  for  life."  It  is  said  in  1  Tidd's  Practice,  194  (9th  ed.): 
"In  an  action  against  husband  and  wife,"  "if  the  wife  be  arrested  on 
mesne  process,  she  shall  be  discharged  on  common  bail;  and  that, 
whether  she  be  arrested  singly,  or  jointly  with  her  husband.  But  where 
the  wife  is  taken  in  execution^  she  shall  not  be  discharged:  unless 
it  appear  that  ehe  has  no  separate  property,  out  of  which  the  demand 
can  be  satisfied."  If  she  be  entitled  to  her  discharge,  she  ought 
not  to  be  taken.  [Coleridge,  J.  Then  how  do  you  account 
for  her  being  obliged  to  put  in  common  bail  on  mesne  process?] 
*955T   ^^**  ^^  merely  a  formal    appearance:    the   husband   used  *to 

put  in  bail  for  both ;  1  Tidd.  194.  She  cannot  put  in  bail ; 
nor  can  she  appoint  an  attorney.  The  impossibility  of  the  satisfying 
the  debt  is  a  sufiicient  reason  for  her  non-liability ;  as  it  has  been  said 
that,  under  stat.  West.  2  (1  stat.  18  Ed.  1,  c.  35),  a  feme  covert  was  not 
liable  for  ravishment  of  ward  by  procuring  his  marriage,  since  there  the 
offender,  if  not  able  to  satisfy  for  the  marriage,  was  to  abjure  the  realm, 
or  suffer  perpetual  imprisonment,  and  she  "  is  not  able  to  satisfy,  for  a  feme 
covert  has  nothing  during  the  coverture  wherewith  she  can  satisfy,  but  is 
disabled  by  the  law  to  satisfy ;  and  forasmuch  as  the  law  has  disabled  a 
feme  covert  to  satisfy,  the  law  will  not  for  this  disability  inflict  so  great 
a  punishment  as  perpetual  banishment,  or  perpetual  imprisonment,  id  eMt^ 
perdere  atve  patriam  sive  libertatem :  et  lex  non  eogit  ad  impombmoj 
4t^d  impotentia  excusat  legem;'*  Doctor  Hu9Bey'%  Case^  9  Rep.  71  b. 
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78  a,(a)- where  other  instances  of  excuse  on  the  ground  of  impossibility 
are  put.  [Patteson,  J.  Do  you  say  the  process  is  void  ?  Suppose  the 
husband  died  after  judgment.]  The  judgment  would  not  survive;  no 
process  would  go  against  the  wife.  The  wife  here  is  not  the  cause  of 
the  action.  [Coleridge,  J.  Suppose  a  justification,  and  a  verdict  on 
it  for  the  defendant]  The  wife  there  would  not  properly  be  the  cause 
of  the  action,  merely  by  having  committed  that  which  was  charged  in 
the  alleged  libel.  [Wightman,  J.  Suppose  the  husband  died  before 
action  brought.]  The  action  would  then  be  entirely  hers;  here  the 
husband  is  dominus  litis.  [Coleridge,  J.  Applications  to  discharge  a 
feme  covert  have  often  been  refused ;  how  is  that  consistent  with  the 
process  being  •void  ?]  A  plaintiff's  liability  to  costs  is  by  stat.  r*Qc^ 
23  H.  8,  c.  15,  s.  1,  which  gives,  in  case  of  a  nonsuit,  or  verdict  *■ 
for  the  defendant,  the  same  process  to  the  defendant  for  his  costs  against 
the  plaintiff  as  the  plaintiff,  if  he  had  recovered,  would  have  had  against 
the  defendant.  The  object  was  to  make  the  remedies  for  each  party 
co-extensive.  •  But,  if  the  plaintiffs  had  recovered  in  their  action  here, 
the  husband  alone  would  have  had  the  fruits  of  the  judgment.  In 
CasBidy  v.  Steuart,  2  M.  &  G.  437,  the  history  of  the  writ  of  ca.  sa.  was 
much  discussed ;  and  the  Court  clearly  held  that  it  could  issue  only  where 
there  could  be  a  capias  ad  respondendum.  Formerly,  neither  writ  lay 
except  in  cases  vi  et  armis.  In  the  decisions  upon  applications  to  dis- 
charge married  women,  the  principle  of  the  process  itself  has  not  been 
discussed.  [Wightman,  J.  In  Finch  v.  Duddin^  2  Str..l237,  husband 
and  wife  recovered  against  husband  and  wife  for  battery  of  the  female 
plaintiff  by  the  female  defendant :  the  latter  alone  was  taken  in  execu- 
tion ;  and  the  Court  refused,  on  motion,  to  discharge  her.  Now 
suppose  there  son  assault  demesne  had  been  pleaded,  and  the  verdict 
had  been  for  the  defendants :  could  not  the  female  plaintiff  have  been 
taken  in  execution?  Or  do  you  say  that  the  law  is  not  the  same 
with  respect  to  plaintiffs  as  with  respect  to  defendants?]  The  wife 
here  did  not  appear  to  be  in  fault.  [Wightman,  J.,  referred  to 
Chambers  v.  Donaldson,  9  East,  471.]  The  common  law  capias  after 
judgment  was  a  capias  pro  fine,  that  is,  for  the  fine  due  to  the  king ; 
Com.  Dig.  Execution  (B  1),  (B  2) :  the  plaintiff,  when  he  failed  in 
his  suit,  was  amerced  to  the  king  pro  falso  clamore;  2  Tidd's  Practice, 
976  (9th  ed.):  the  modern  process  for  costs  has  been  substituted  for 
♦this,  and  was  probably  intended  to  go  no  farther.  Now  the  r#QCY 
plaintiff's  wife  here  would  not  have  been  liable  to  a  capias  pro 
falso  clamore.  Thus,  when  a  feme  covert,  against  whom  assize  was 
brought  jointly  with  her  husband,  on  his  making  default,  confessed  the 
ouster  and  pleaded  in  bar,  and  the  plea  was  found  against  her,  still, 
being  a  feme  covert,  she  was  not  imprisoned;  1  Roll.  Abr.  220,  tit. 
Amercement  (C),  pi.  5.   [Patteson,  J.     How  is  that  distinguishable  from 

(a)  See  S.  C.  (ns  Moore  v.  Hu$$ey),  Hob.  93,  5th  ed. 
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a  case  of  violence  by  the  wife  ?]  In  an  Anonymous  case  in  Gro.  Car.  (p. 
518),  baron  and  feme  were  sued  in  trespass  for  an  assault  and  battery  by 
the  feme ;-  and,  on  a  verdict  of  Guilty,  it  was  resolved  that  the  quod 
capiatur  should  be  against  the  baron  only.  This  last  case  is  relied  on 
by  Blackstone,  in  3  Com.  414 :  it  goes  farther  than  is  necessary  for  the 
plaintiff  here ;  but  it  shows,  at  least,  that  the  liability  of  a  feme  covert  to 
be  taken  in  execution  was  matter  of  doubt.  And,  wherever,  in  the  old 
books,  it  is  laid  down  that  she  shall  be  taken  in  execution,  it  will  be 
found  that  she  has  been  considered  to  be  in  some  way  personally  in  fault. 
[Coleridge,  J.  In  Cro.  Car.  (p.  406),  you  will  find  a  case  of  Mayo  v. 
Coyshill,  where,  in  ejectione  firmse  against  baron  and  feme,  the  baron  was 
found  Not  guilty,  and  the  feme  Guilty  :  and  it  was  held  that  a  judgment 
quod  capiantur  against  the  two  was  right.]  There  is  a  somewhat  similar 
case  in  1  Rol.  Abr.  221,  tit.  Amercement  (D),  pi.  9,  where  both  pleaded 
Non  est  factum  to  a  deed  of  the  wife  made  before  coverture,  and  it  was 
found  against  them ;  and  it  was  held  that  both  should  be  imprisoned. 
But  in  each  case  the  feme  was  personally  implicated ;  as  in  Bro.  Abr. 
^c^^^u^^   tit.  ^ Impriso7iment^  pi.  5,  pi.  45.    This  distinction  is  illustrated  by 

Beynon  v.  Jones,  15  M.  &  W.  566,  where  the  Court  of  Exchequer 
bold  that  a  feme  covert  should  not  be  discharged  out  of  execution  on  a 
judgment  in  an  action  commenced  against  her  dumsola,  though  she  had 
no  separate  property. 

Cowling,  contrst.  The  essence  6f  the  complaint  is  that  the  plaintiff's 
wife  has  been  arrested  without  reasonable  or  probable  cause.  But  judg- 
ment has  been  entered  against  the  two :  the  ca.  sa.  conforms  with  the 
judgment :  and  the  Court  of  Common  Pleas  has  refused  to  set  the  ca.  sa. 
aside ;  Newton  v.  Eowe,  7  M.  &  G.  329.  There  Tindal,  C.  J.,  asked 
whether  it  would  not  have  been  error  if  a  writ  had  issued  against  the 
present  plaintiff  only  ;  and  he  said  that  the  proper  course,  for  disputing 
the  legality  of  this  writ,  would  be  a  writ  of  error.  But,  while  it  stands, 
it  justifies  all  acting  under  it;  Even  if  the  writ  had  appeared,  on  the 
record,  to  be  against  a  peer,  this  action  would  not  lie,  whatever  ground 
might  be  afforded  for  a  writ  of  error ;  Countess  of  Rutland's  Case,  6  Rep. 
52  b ;  S.  C.  Moore,  765.(a)  The  cases  of  the  class  including  Cassidy  v. 
Steuart,  2  M.  &  G.  437,(6)  have  no  application :  it  was  there  decided,  on 
motion,  that  a  ca.  sa.  against  a  member  of  the  House  of  Commons,  issued 
during  the  time  of  privilege,  was  irregular ;  but  the  question  in  this 
action  is  whether  the  defendant  is  liable  in  an  action  for  taking  the 
plaintifi"s  wife  under  the  writ,  which  had  not  been  set  aside.    In  Holiday 

V.  Pitt,  2  Str.  985,(f)  the  defendant,  under  stat.  12  &  13**W.  3,  c. 

-*    3,  s.  2,  was  discharged  on  motion,  in  analogy  to  the  ancient  writ 

of  privilege.    [Coleridge,  J.    The  action  here  is  for  suing  out  the  writ : 

how  can  the  writ  itself  be  an  answer  to  «uoh  a  complaint  ?]    In  Digb^  v. 

Alexander,  9  Bing.  412,  414,  Tindal,  C.  J.,  said :  "  Where  a  party  has 

to)  See  GoBtel  v.  Howard,  10  Q.  B.  4U,  453,  454.        {b)  6ct  p.  439,  note  (6  .        {c,  See  p.  969. 
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privilege  of  parliament,  his  remedy,  on  arrest,  is  by  plea  in  abatement, 
or  by  application  for  a  supersedeas." 

But,  further,  the  writ  is  valid.  It  conforms  with  the  judgment,  as  it 
ought  to  do ;  10  Vin,  Abr.  653,  tit.  Execution  (Q),  pi.  4 ;  ib.  554  (R), 
pi.  2,  4,  5 ;  ib.  555  (T),  pi.  1,  2.  These  last  indeed  are  cases  where  the 
feme  is  a  defendant ;  but,  where  she  is.  joined  as  plaintiff  with  her 
husband,  and  they  fail,  the  right  of  the  defendant  to  costs  must  rest  on 
the  same  ground  as  that  of  plaintiffs  to  damages.  In  Whiting  v.  Ret/nel, 
Gro.  Jac.  657,  debt  was  brought  against  the  Marshal  for  the  escape  of  a 
feme  covert  who  had  been  committed  in  execution  upon  a  judgment 
recovered  against  her  and  her  husband :  and  it  was  urged  that  only  case 
lay  for  the  damages,  if  any,  the  baron  being  "  the  sole  and  principal 
debtor  :"  but  the  Court  held  that  debt  or  case  lay  at  the  election  of  the 
plaintiff,  '^  because  the  feme  was  only  committed  to  prison,  and  not  the 
baron,  and  she  is  the  sole  debtor  who  is  imprisoned :"  but  it  was  not 
suggested  that  the  imprisonment  was  invalid.  In  Berriman  v.  Qilherty 
Barnes,  203,  the  plaintiff  recovered  against  baron  and  feme  on  the  con- 
tract of  the  feme  dum  sola ;  and  both  were  taken  in  execution  :  and  the 
Court  refused  to  discharge  the  feme.  In  Pitts  v.  MelleVy  2  Str.  1167, 
the  Court  refused  (in  default  of  evidence  of  collusion)  to  discharge  a 
wife,  taken  with  her  husband  *in  execution  of  a  judgment  in  trover  rmoQQ 
against  the  two.  Fihch  v.  Duddin^  2  Str.  1237,  already  noticed 
by  the  Bench,  is  a  similar  case ;  and  it  was  acted  upon  in  Langataff 
v.  Raiuj  1  Wils.  149.  And  in  an  AnonyniouB  case  in  Wilson  (Vol.  3, 
p.  124),  where  a  wife  was  discharged  from  custody  on  mesne  process  in 
an  action  against  her  and  her  husband,  having  been  rendered  by  the 
bail  after  judgment,  it  was  said  that  she  would  not  be  discharged  from 
execution.  The  action,  it  is  true,  was  for  the  debt  of  the  wife  dum  sola  : 
but  the  sheriff  cannot  know  whether  this  is  so  or  not.  It  was  not  a  case 
of  personal  tort.  [Patteson,  J.  That  case  is  reported  by  W.  Black- 
stone,  as  Roberts  v.  Andrews^  2  W.  Bl.  720.]  In  Wilmot  v.  Butler^  cited 
in  the  Anonymous  case  (3  Wils.  124),  the  same  rule  is  laid  down  without 
qualification.  Sparkes  v.  Belly  8  B.  &  C.  1,  and  Beynon  v.  Jones,  15 
M.  &  W.  566,  also  show  that  the  ca.  sa.  may  issue  against  the  wife  upon 
a  judgment  against  her  and  her  husband  for  a  cause  of  action  accruing 
before  coverture :  in  those  cases  the  Court  held  that  the  wife  was  not 
entitled'  to  be  discharged.  No  distinction  in  this  respect  can  be  shown 
between  the  cases  of  plaintiffs  and  defendants.  Stat.  23  II.  8,  c.  15,  s. 
1,  giving  costs  to  defendants,  is  extended  by  stat.  4  Ja.  1,  c.  3,  s.  2,  to 
all  actions  wherein  plaintiff  or  demandant  might  have  costs.  Here  the 
execution  for  costs  would  have  been  on  behalf  of  both  plaintiffs,  if  thoy 
had  succeeded.  In  Moad  v.  Matthews,  2  Dowl.  P.  C.  149,  though  there 
was  a  conditional  order  for  the  discharge,  the  arrest  must  have  been  con- 
sidered legal,  otherwise  the  discharge  must  have  been  granted  of  r*g£*i 
course.     *In  Ferguson  v.  Clayworth,  6  Q.  B.  269,  the  Court  re- 
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fused  to  discharge  the  wife.  In  Regina  v.  Johnson^  5  Q.  B.  335,  a  married 
woman  was  prosecutrix  in  the  Ecclesiastical  Court,  and  obtained  a  writ 
de  contumace  capiendo,  which  was  set  aside  by  this  Court  with  costs  to 
^  be  paid  by  the  prosecutrix ;  and,  on  her  non-payment,  an  attachment 
was  granted  against  her,  absolute  in  the  first  instance.  It  is  true  that 
she  had  prosecuted  by  herself  .in  the  Ecclesiastical  Court :  but  she  might, 
in  contemplation  of  law,  and  in  fact,  have  done  this  under  her  husband's 
control.  In  the  matter  of  Ruth  Cope^  5  Q.  B.  336,*  note  (6),  is  a  very 
strong  case  to  the  same  effect.  The  argument  urged  on  the  other  side 
as  to  hardship  cannot  be  supported.  The  Court  will  not  presume  that 
the  husband  will  join  the  wife  improperly  :  he  would  incur  a  liability  on 
his  own  part ;  and  she  acquires  a  right  to  the  damages  if  the  action 
succeeds.  If  the  argument  on  the  other  side  were  valid,  it  would  show 
that  the  judgment  ought  not  to  be  for  or  against  the  two.  [Lord  Dbn- 
MAN,  C.  J.  Or  that  the  husband  ought  to  sue  or  be  sued  singly.]  The 
passage  cited  from  3  Bl.  Com.  414,  is  not  warranted  by  the  authorities : 
and  it  is  admitted  on  the  other  side  that  the  doctrine  laid  down  by  Black- 
stone  cannot  be  altogether  supported,  inasmuch  as  it  is  allowed  that  the 
capias  will  issue  against  the  wife  in  the  case  of  her  personal  misbehaviour 
during  coverture.  [CoLmiiDGB,  J.  That  passage  is  cited  by  Mr.  Atkin- 
son, in  his  Practical  Treatise  on  Sheriff-Law,  P.  434,  2d  ed. :  and  he 
adds,  in  a  note,  ''  English  wives  must  not  suppose  Ihis  last  sentence  to 
•Qfi91  ^®  law^-"  The  Anont/mous  *case  in  Cro.  Car.  (page  513), 
-^  which  Blackstone  cites,  is  contradicted  (as  has  been  pointed  out) 
by  a  case  in  the  same  volume  of  reports,  Mai/o  v.  Cogshill,  Cro.  Car.  406, 
and  is  also  inconsistent  with  ffales  v.  White^  Cro.  Ja.  203.  The  cases 
as  to  the  entry  of  the  capiatur  pro  fine  are  inapplicable :  that  proceeding 
is  abolished  by  stat.  5  &  6  W.  &  M.  c.  12  :{a)  and  the  rules  as  to  a  ca. 
sa.  cannot  rest  upon  the  same  principles.  It  appears  that  the  arrest 
of  a  feme  covert  even  on  a  capias  ad  respondendum  was  not  absolutely 
illegal ;  Anonymous  case  in  Wilson  (Vol.  3,  p.  \2\)yHoad  v.  Matthews,  2 
Dow.  P.  C.  149,  150;  Robarts  v.  Mason,  1  Taun.  254:  when  she  was 
discharged,  common  bail  was  put  in  for  her.  In  Doctor  Hussey's  CasCy 
•  9  Rep.  71  b,  the  question  was  as  to  the  judgment,  not  as  to  the  mode 
of  enforcing  it.  If  the  plaintiff  be  right,  there  might  have  been  an 
action  in  every  case  in  which  application  has  been  made  to  discharge  a 
feme  covert. 

Atherton,  in  reply.  If  it  be  material  whether  the  feme  had  separate 
property  or  not,  the  fact  that  she  had  should  have  been  averred :  primfi 
facie  she  has  none.  The  declaration  charges  that  the  defendant  knew 
of  the  marriage ;  which  is  not  traversed.  To  say  that  the  writ  conforms 
with  the  judgment  is  to  assume  the  question  :  the  plaintiff  contends  that 
a  judgment  against  husband  and  wife  does  not  warrant  a  ca.  sa.  against 
the  two.     The  argument  that  the  writ  should  be  disputed  by  bringing 

(a  See  Btechtri  Case,  8  Rep.  58  a,  59  6;  Lindfey  ▼.  CUrke,  5  Mod.  285. 
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error  rests  on  a  fallacy  :  the  writ  .is  not  part  of  the  judgment,  which  is 
the  language  of  the  •Court  immediately  after  the  conaideratum  r+ogo 
est^  and  merely  awards  that  the  defendants  shall  recover  costs 
against  the  plaintiffs.  The  suing  out  of  the  writ  is  the  act  of  the  party. 
Suppose  a  ca.  sa.  were  sued  out  against  A.,  B.  and  G.  on  a  judgment 
against  A.  and  B.  only :  would  C.  be  put  to  a  writ  of  error  before  he 
could  bring  an  action  for  being  arrested  ?  Almost  all  the  authorities 
cited  in  support  of  the  ca.  sa.  rest  upon  the  wife  having  been  personally 
implicated :  in  no  one  does  it  appear  that  the  fact  was  otherwise. 

Lord  Denman,  G.  J.  This  case  has  been  most  ably  argued :  but  we 
entertain  no  doubt.  The  question  is  whether,  under  stat.  23  H.  8,  c.  15, 
8. 1,  a  ca.  sa.  should  go  for  the  defendants'  costs  against  a  husband  and 
wife  suing  jointly.  As  1  read  the  statute,  the  same  remedy  is  given  for 
plaintiffs  as  defendants.  Mr.  Atherton  says  that  a  feme  covert  who  is 
plaintiff  has  not,  in  effect,  any  remedy  on  the  judgment  if  the  action 
succeeds,  und  therefore  ought  not  to  be  personally  liable  if  it  fails.  But, 
in  truth,  the  position  of  the  co-plaintiff  is  the  same  as  that  of  the  co- 
defendant.  Then,  what  was  the  position  of  a  feme  covert,  co-defendant , 
with  her  husband,  at  common  law  ?  Bkckstone  having  expressed  the 
opinion  which  has  been  cited,  we  cannot  wonder  that  some  doubt  has 
arisen.  But  that  doubt  is  quite  removed  upon  a  closer  examination.  He 
cites  9kn  Anonymous  case  from  Gro.  Gar.,  513,  which  is  not  very  satisfac- 
tory and  a  little  contradictory.  It  appears  from  the  report  that  a  battery 
was  done  by  the  feme  alone,  but  both  baron  and  feme  were  found  Guilty 
(one  does  not  quite  see  how) ;  and  that  it  was  resolved  that  *a  ra^ixc^A 
quod  capiatur  (that  is  a  capiatur  pro  fine,  not  a  ca.  sa.)  should  be 
entered  against  the  baron  only.  It  is  extraordinary  that  Blackstone 
should  have  overlooked  the  case  of  Mayo  v.  Cogahillj  Gro.  Gar.  406,  in 
the  same  volume  of  €roke,  and  also  the  case  of  Roberts  v.  Andrews^  2 
W.  Bl.  720,  reported  by  himself.  In  Mayo  v.  Cogshill,  the  judgment  was 
reversed  upon  another  ground ;  but  the  Secondary  reported  in  favour  of 
the  entry  qucd  capiatur,. almost  in  the  same  terms  as  those  in  which  the 
Clerk  of  the  Grown  and  Secondary  reported,  in  the  Anonymous  case,  in 
favour  of  the  capiatur  against  the  baron  only.  Rut  in  Roberts  v.  Aridrews 
(reported  eiS  Anonymous  in  Wilson,  vol.  3,  p.  124)  the  question  was  much 
gone  into:  and  the  result  appears  to  be  that  the  court  will  interfere  in  the 
case  of  arrest  on  mesne  process,  but  not  in  the  case  of  arrest  in  execu- 
tion. In  the  late  case  in  the  Exchequer,  Beynon  v.  Jones,  15  M.  &  W. 
566,  the  law  was,  I  think,  laid  down  quite  correctly :  and  it  is  there  said 
that  "the  whole  practice  of  discharging  married  women,  who  are  in 
lawful  custody  on  a  ca.  sa.,  is  of  very  recent  date,  and  certainly  appears 
to  rest  on  no  principle  whatever ;"  but  that,  in  modern  times,  the  Courts 
have  assumed  the  right  of  dischaVging  a  married  woman  if  she  has 
no  separate  property.  What  the  Courts  have  said  is,  that  she  shall 
not  be  discharged  where  it  appears  that  she   has  separate  property 
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of  her  own ;  that  is,  substantially ;  .for  by  strict  law  she  can  have 
none.  It  does  not  follow  from  this  that  she  is  to  be  discharged 
where  it  is  not  proved  that  she  has  such  property.  Here,  however, 
the  question  is,  whether  the  wife  is  to  be  taken  at  all.  An  old  case 
•Qfi^l  *was  cited  from  1  Rol.  Abr.  220,  tit.  Amereement  (C),  pi.  5,  which 
-*  it  is  not  easy  to  reconcile  with  other  cases.  For,  as  my  brother 
Patteson  asked,  how  does  the  confession  of  an  ouster,  where  the  justifi- 
oation  fails,  differ  from  the  case  of  personal  violence  by  the  wife,  in  which 
case  she  may  be  taken  ?  It  appears  to  me  that  it  might  possibly  be 
a  reasonable  principle  to  hold  that  the  wife  should  not.  be  taken  at  all, 
inasmuch  as  the  husb:ntil  influences  all  her  proceedings.  But  that  prin- 
ciple would  go  the  length  of  not  even  making  her  a  party  to  an  action  ; 
for  which  nobody  contends.  She  certainly  has  a  direct  interest  in  the  suit ; 
for  the  remedy,  if  her  husband  died,  would  survive  to  her.  Whether  the 
law  on  the  point  now  in  question  be  wise,  or  whether  it  would  have  been 
better  to  confine  the  liability  to  the  husband  entirely,  is  not  now  under 
consideration.     The  husband  is  supposed  to  protect  his  wife  effectually 

*  in  a  proceeding  the  benefit  of  which  would  survive  to  her.  In  all  cases, 
therefore,  the  right  to  arrest  the  wife  is  recognised.  If  arrested  on 
mesne  process,  she  is  bailed :  but  bail  is  an  arrest ;  the  practice  therefore 
proves  the  legality  of  the  arrest.  When  we  talk  of  the  wife  being  a 
meritorious  cause  of  action,  we  are  not  discussing  whether  her  conduct 
be  good  or  bad,  but  whether  the  merits  of  the  action  appertain  to  her  or 
not :  and  that  we  cannot  always  go  into.  Various  cases  may  be  put : 
very  often  the  wife  may  really  have  set  the  action  in  motion,  may  be  the 
party  beneficially  interested  in  the  result,  may  have  been  guilty  of  impro- 

.  per  conduct :  but,  as  it  is  impossible  to  examine  such  questions  in  every 

instance,  the  law  is,  generally,  that  she  is  liable  to  be  taken  in  execution 

^9661  "^^^^^  ^^^  ^^^  ^^^  huaband  are  joint  parties  ih  an  ^action,  and  fail. 

"^  We  feel  no  doubt  upon  the  point,  and  should  not  be  justified  in 

raising  any. 

Patteson,  J.  I  agree  that  there  is  no  doubt  on  this  question.  It 
comes  to  this :  whether  a  married  woman,  when  defendant  jointly  with 
her  husband,  is  liable  to  be  taken  in  execution ;  and,  then,  whether  the 
statute  23  H.  8,  c.  15,  s.  1,  gives  the  defendant  the  same  remedy  against 
her  when  she  is  plaintiff  jointly  with  her  husband.  That  she  is  liable 
when  defendant,  is  a  position  against  .which  there  is  no  authority  except 
3  £1.  Com.  414,  and  the  Anoiiymoua  case  in  Groke.  But  that  case 
related  merely  to  a  capiatur  pro  fine.  Wherever  the  husband  is  joined 
for  conformity,  the  pleadings  show  that  the  action  relates  to  the  wife. 
Thus,  if  a  declaration  in  debt  were  framed  against  husband  and  wife, 
upon  a  debt  owing  from  the  wife  dum  sola,  the  issue  denying  the  debt 
would  be  whether  the  wife  was  indebted.  1  do  not  see  how,  in  an  action 
against  husband  and  wife  for  an  assault,  there  could  be  a  plea  upon  the 
record  that  the  husband  was  Kot  guilty,  except  in  the  single  case  of  hns- 
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band  and  wife  having  joined  in  the  assault.  There  is  no  question  that, 
when  the  husband  and  wife  are  joint  defendants,  both  may  be  taken.  ] 
really,  therefore,  cannot  see  what  doubt  there  can  be  here.  Theie 
is  indeed  a  distinction  in  the  case  of  mesne  process:  there  the 
wife  used  to  be  discharged  on  putting  in  common  bail ;  but  the  hus- 
band had  to  put  in  special  bail  for  himself  and  his  wife.  That  shows 
that  her  arrest  was  not  illegal.  Much  less  then  can  the  arrest  be  illegal 
in  execution,  where  the  judgment  is  against  the  two.  Really  that  is 
•the  whole  point.  Stat.  23  H.  8,  c.  15,  s.  1,  provides  that  the  p^Q^,- 
defendant  shall  have  judgment  for  costs.  Mr.  Atherton  con-  ^ 
tends  that,  because  the  wife  at  common  law  could  not  be  taken  under  a 
capiatur  pro  false  clamore,  she  cannot  be  arrested  under  the  substituted 
process  for  costs.  But  I  do  not  find  that  the  words  of  the  statute  bear 
this  out:  they  are  quite  general,  and  give  to  defendants  the  same 
remedy  as  plaintiffs  have.  Now  what  remedy  would  husband  and  wife, 
when  joint  plaintiffs,  have,  if  they  succeeded  ?  A  ca.  sa.  or  a  fi.  fa. 
If  the  action  would  have  survived  to  the  wife  (which  is  conceded),  sup- 
posing the  plaintiffs  to  have  been  successful,  why  should  she  not  be  liable 
where  they  fail  ?  Mr.  Atherton  says  thaf  the  husband  would  have  all 
the  fruits  of  the  judgment.  No  doubt  he  might  take  them,  as  he  might 
any  property  of  the  wife :  her  interest  in  the  judgment  is  therefore  the 
same  as  in  any  property^  So  I  do  not  see  what  doubt  there  can  be.  In 
Hoad  V.  Matthews,  2  Dowl.  P.  C.  149, 1  tried  to  find  a  case  reported  on 
the  point,  but  could  not:  and,  as  the  counsel  who  have  now  looked  into 
the  question  so  diligently  have  not  found  any,  I  presume  there  is  none : 
I  did  not,  however,  mean  to  express  a  doubt.  The  case  itself  is  no 
authority ;  because  the  application  there  was,  not  to  discharge  the  party 
because  of  the  illegality  of  the  process,  but  to  discharge  from  custody 
which  was  legal.  The  only  question  was,  whether  the  wife  had  any 
separate  property  to  her  own  use ;  and  she  was  discharged.  But  that  is 
matter  of  indulgence  rather  than  law.  It  is  now  attempted  to  infer 
from  this  that  such  an  arrest  is  illegal;  but  that  consequence  by  no 
means  follows.  *I  am  of  opinion  that  the  writ  properly  follows  p^q^Q 
the  judgment,  in  accordance  with  stat.  23  H.  8,  c.  15,  s.  1.  ^       ' 

Coleridge,  J.  I  am  entirely  of  the  same  opinion.  It  appears  that 
there  has  been  a  judgment  in  the  Common  Pleas  for  costs  against  hus- 
band and  wife,  under  which  the  .wife  has  been  arrested.  The  question 
is,  whether  that  arrest  is  justified.  It  is  true,  in  one  sense,  that  this 
depends  on  stat.  23  H.  8,  c.  15,  s.  1 :  that  is,  the  statute  gives  the  same 
remedy  to  defendants  as  to  plaintiffs ;  but  I  confess  that  I  do  not  see 
how  the  statute  is  important  in  any  other  sense.  As  far  as  it  furnishes 
any  inference,  it  seems  to  me  to  be  against  the  plaintiff;  for,  if  there  be 
anything  in  the  argument  that  af  common  law  a  feme  covert  could  not 
be  taken  under  a  capiatur  pro  fine  when  plaintiff,  the  statute  gets  rid  of 
that  by  giving  the  defendant  the  same  process  and  ''xecution  as  the 
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plaintiff  would  have  had  if  successful.  I  have  said  so  much,  in  order  to 
dispose  of  a  point  to  which,  as  it  seems  to  me,  more  iinport.-tnce  hai«  been 
given  than  it  deserves.  Now  we  have  no  precedent  of  any  action  of  this 
sort,  successful  or  unsuccessful.  That  circumstance  sometimes  provee^ 
much  and  sometimes  little  :  but  here  it  is  of  immense  importance.  The 
books  are  full  of  applications  to  discharge  femes  covert,  some  successful 
and  some  unsuccessful,  but  both  equally  proving  that  no  action  was  ever 
contemplated.  It  is  impossible  that,  where  the  Courts  have  rejected 
such  applications,  they  could  have  meant  that  the  custody  was  illegal 
and  that  yet  the  party  was  to  be  detained.  I  was  anxious,  tlierefore,  to 
see  how  counsel  would  shape  the  argument.     It  is  not  asserted  that  the 

arrest  is  in  all  cases  illegal ;  •for  it  seems  to  be  admitted  that  the 
J  writ  may  constitute  a  justification  to  the  sheriff  or  party  acting. 
But  it  is  said  that  the  writ  is  issued  improperly.  It  is  admitted  that  the 
wife  may  sometimes  be  so  personally  mixed  up  in  the  action  as  to  make 
the  issuing  the  writ  proper :  but  it  is  said  that,  where  she  has  not  caused 
the  action  to  be  improperly  brought,  there  the  ca.  sa.  cannot  issue  against 
her.  But  think  how  inconvenient  such  a  rule  would  be.  When  an 
application  was  made  on  aflSdavit,  we  might  indeed  easily  inquire  into 
such  points:  but  I  do  not  see  how  we  can  determine  a  question  of  strict 
legality  upon  such  grounds.  The  result,  therefore,  to  which  I  come,  is 
that  there  is  no  real  ground  for  considering  the  writ  illegal.  There  is 
a  rule,  all  but  universal,  that  the  writ  must  follow  the  judgment :  it 
would  be  idle  to  cite  authorities  to  establish  this.  Yet  the  argument  for 
the  plaintiff  breaks  in  upon  it,  and  seeks  to  show  that  the  writ  ought  not 
to  conform  to  the  judgment,  on  what  I  may  call  a  fanciful  test,  inge- 
niously suggested.  There  seems  to  me  to  be  no  ground  for  this  action. 
WiGHTMAN,  J.  In  Mr.  Atherton*8  very  ingenious  argument,  it  was 
suggested  that  the  process  was  void,  and  therefore  the  party  executing 
it  liable  to  action :  and  I  do  not  see  how  he  could  contend  for  less.  For, 
if  the  process  be  merely  irregular,  the  remedy  is  to  set  it  aside.  But  it 
is  said  that  the  writ,  as  far  as  regards  the  wife,  is  wholly  void,  and  that 
a  ca.  sa.  does  not  lie  against  her  where  she  is  not  the  meritorious  cause 
of  action.  In  the  early  part  of  the  argument,  there  was  an  attempt  to 
contend  that  a  ca.  sa.  would  not  lie  against  husband  and  wife  at  all :  but 

afterwards  it  was  conceded,  *as  it  must  be  on'innumerable  authori- 
J  ties,  that  it  might  lie  where  they  are  defendants :  then  a  distinc- 
tion was  taken,  that  a  ca.  sa.  would  go  against  the  wife,  when  defendant, 
only  where  she  had  incurred  some  degree  of  culpability ;  whereas,  when 
she  was  plaintiff,  she  might,  though  entirely  innocent,  be  made  amenable 
for  costs  by  her  husband  bringing  an  action  which  she  could  not  prevent. 
Now,  independently  of  the  difficulty  of  ascertaining  whether  or  not  the 
wife  was  so  answerable,  the  words  of  stat.  23  H.  8,  c.  15,  s.  1,  appear  to 
me  to  have  very  great  weight.  The  statute  in  all  cases  gives  the  same 
remedy  to  defendants  as  plaintiffs  have.    It  is  said,  whether  correctly  or 
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not,  that  before  the  statute  there  could  not  be  a  capiatur  pro  fine  against 
the  wife :  and,  no  doubt,  as  to  this,  there  ai)i)oar8  to  be  a  distinction 
between  the  cases  of  plaintiffs  and  defendants.  It  may  be  that  the 
statute  was  framed  so  as  to  avoid  this  diflSculty,  and  therefore  in  general 
terms  made  the  remedies  correlative.  And,  as  to  the  other  ground,  I  do 
not  feel  warranted  in  allowing  the  practical  distinction.  In  some  cases, 
it  may  be  that  the  wife  has  a  greater  interest  than  the  husband :  she 
always  must  have  some,  so  that  her  cause  of  action  wilt  survive :  she  is 
therefore  a  meritorious  cause  of  the  action,  and  has  a  direct  personal 
interest  during  the  coverture.  Without  going  through  the  other  points, 
I  think  the  judgment  here  must  be  for  the  defendants. 

Judgment  for  defendants. 


•The  QUEEN  v.  The  Inhabitants  of  MENDIIAM.    Jan.  27.  [♦971 

On  ail  appeal,  the  alleged  settlement  depended  on  the  occupation  of  a  tenement  by  the  pasture 
feeding  of  a  cow.  The  cow  had  been  hired  of  a  farmer  in  the  appellant  parish,  and  had  been 
fed  in  pasture  on  the  farm  in  that  parish  during  the  pasture  season,  and  in  the  straw  yard 
during  winter ;  and  the  pasture  feeding  was  of  value  sufficient  to  make  up  the  settlement : 
but  it  was  expressly  found  by  the  Sessions  that,  at  the  time  of  the  hiring,  nothing  was  said  as 
to  the  manner  in  which,  or  the  particular  lands  whereon,  the  cow  was  to  be  fed. 

Held,  that  the  Sessions  were  not  entitled  to  infer  a  contract  that  the  cow  should  be  pasture- 
fed.  * 

On  appeal  against  an  order  of  two  justices,  whereby  Septima  Durrant, 
the  widow  of  William  Durrant,  and  her  four  children,  were  removed 
from  the  parish  of  Elm,  in  the  Isle  of  Ely,  to  the  parish  of  Mendham, 
in  the  counties  of  Norfolk  and  Suffolk,  the  Sessions  confirmed  the  order, 
subject  to  a  case. 

The  case  stated  that  the  pauper  was  removed  to  Mendham  as  the 
place  of  her  late  husband's  settlement,  he  being  alleged  to  have  acquired 
a  derivative  settlement  there  from  his  father,  Charles  Durrant.  The 
examination  of  the  father  was  9et  out.  He  deposed,  among  other  things, 
as  follows.  "About  thirty-two  years  ago,"  "I  had  a  cow,  and  I  hired 
of  Mr.  Benjamin  Chaston,  the  elder,  late  of  Mendham  aforesaid,  farmer, 
deceased,  the  keep  of  my  cow  upon  the  growing  produce  of  the  pasture 
land  on  his  farm  in  the  parish  of  Mendham  aforesaid,  during  the  pasture 
season,  and  its  keep  in  the  straw  yard,  upon  hay  and  straw,  during  the 
winter  season,  at  the  rent  of  4».  6d.  a  week.  The  cow  was  depastured 
under  this  contract,  upon  the  said  Benjamin  Chaston's  grass  lands  in  the 
parish  of  Mendham  aforesaid,  from  a  little  before  the  1st  of  May,  about 
thirty-two  years  ago,  until  a  little  after  the  old  Michaelmas  day  follow- 
ing." "After  the  cow  went  into  the  straw  yard,  I  rented  the  keeping 
of  the  *cow  as  aforesaid,  under  the  above  contract,  tor  about  r^eo^o 
chree  years,  and  paid  all  the  rent  for  it.  During  the  whole  time 
that  I  rented  the  keep  of  the  cow  as  aforesaid,  I  was  the  tenant  of, 
and  resided  in,  the  cottage  that  I  now  live  in,  in  the  sai(}  parish  of 
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Mendham,  which  was  at  that  time  of  the  aunual  value  of  5/.,  to  occupy 
as  tenant  thereof.  The  keep  of  the  cow  upon  the  growing  produce  of 
the  pasture  land,  as  aforesaid,  was,  at  and  for  the  time  I  hired  it,  each 
year,  of  the  value  of  5L  and  upwards.  I  slept  in  the  house  that  I  so 
occupied  in  the  said  parish  of  Mendham  for  considerably  upwards  of 
forty  nights  during  each  of  the  years  that  I  hired  the  growing  produce 
of  the  pasture  land  to  be  eaten  off  by  my  said  cow  as  aforesaid.*' 

One  of  the  grounds  of  appeal  was,  that  the  said  Charles  Durrant 
never  did  hire  the  keep  of  a  cow  in  the  parish  of  Mendham  of  Benjamin 
Chasten  the  elder,  as  in  his  examination  stated. 

On  the  trial  of  the  appeal,  it  was  proved  that,  about  thirty-three 
years  ago,  the  said  Charles  Durrant  went  to  live  in  a  cottage  belonging 
to  Benjamin  Chasten  the  elder,  who  then  occupied  a  farm  in  the  parish 
of  Mendham,  and  worked  for  him.  That,  after  he  had  lived  in  the  cot- 
tage a  year,  Benjamin  Chasten  the  elder  gave  up  the  farm ;  and  it  was 
taken  by  his  son  Benjamin  Chaston  the  younger.  The  said  Charles 
Durrant  continued  in  the  cottage,  and  worked  for  Benjamin  Chaston  the 
younger  ;  and  it  was  after  Benjamin  Chaston  the  younger  had  taken  the 
farm,  that  he  hired  the  cow ;  and  the  cow  was  hired  of  Benjamin  Chaston 
the  younger,  and  not  of  Benjamin  Chaston  the  elder.  That  the  cow  was 
kept,  in  the  pasture  season,  on  the  pasture  lands  of  the  paid  farm,  which 
^  were  partly  in  the  said  parish  of  *Mendham,  and  partly  in  the 

J  adjoining  parish  of  Withersdale,  and,  in  the  winter  season,  in  the 
straw  yard.  That  he  paid  4«.  6d,  a  week  for  the  feed,  which,  during 
the  pasture  season,  was  worth  5L  a  year  ^nd  upwards.  That  the  said 
Charles  Durrant  put  the  cow  where  there  was  feed  for  her ;  but  nothing 
was  said,  either  by  his  master  or  himself,  as  to  the  manner,  or  on  what 
particular  lands,  the  cow  was  to  be  fed. 

It  was  objected  by  the  appellants  that,  as  the  examinations  stated  the 
contract  for  the  feed  of  the  cow  to  have  been  made  with  Benjamin 
Chaston  the  elder,  it  was  not  competent  for  the  respondents  to  give  evi- 
dence of  a  contract  with  Benjamin  Chaston  the  younger ;  and,  also,  that 
there  was  no  proof  of  any  contract  that  the  cow  should  be  pasture-fed, 
or  that  it  should  be  fed  on  lands  in  Mendham.  The  Sessions  decide<l 
that  there  was  not  a  material  variance  ;  and  that  there  was  proof  of  a 
contract ;  and  confirmed  the  order  of  removal. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  it  was  not 
competent  for  the  respondents,  under  these  examinations,  to  give  evi- 
dence of  the  contract  for  the  feed  of  a  cow  with  Benjamin  Chaston  the 
younger,  or  that  there  was  no  evidence  of  any  contract  that  the  cow 
should  be  fed  upon  the  growing  produce  of  the  land  or  that  the  cow 
should  be  fed  on  lands  in  Mendham,  and  that  such  a  variance  from  the 
statement  in  the  examinations  was  fatal,  then  the  said  order  of  Sessions 
and  the  said  order  of  removal  were  to  be  quashed ;  othenrise  to  be 
confirmed. 
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Prendergast  and  Conchy  in  support  of  the  order  of  Sessions.  No 
difficulty  arises  from  the  contract  (if  proved),  and  the  feeding,  in  fact, 
having  extended  to  *another  parish  besides  ijie  appellant  parish  ;  r*QY4 
because  the  value  of  the  tenement  in  the  appellant  parish  must 
be  considered  to  be  found  by  the  Sessions.  As  to  the  contract  being 
with  Chaston  the  younger,  not  Chaston  the  elder  as  stated  in  the 
examinations,  the  Sessions  have  decided  that  the  variance  is  not  mate- 
rial, provided  the  contract  be  proved;  and  they  are  the  proper  judges 
as  to  the  materiality  of  the  variance ;  Regina  v.  The  Justices  of  the 
West  Riding,  10  A.  &  E.  685.  The  question  therefore  is,  whether  a 
contract  to  feed  on  the  pasture  lands  was  proved :  that  is  a  question  of 
fact  on  which  the  decision  of  the  Sessions  is  conclusive,  unless  there  be 
a  total  want  of  evidence. (a)  Here  it  will  be  said  that  no  express  stipu- 
lation appears.  But  the  Sessions  were  at  liberty  to  infer  a  contract  from 
the  conduct  of  the  parties.  In  Rex  v.  Barley  Ahbey,  14  East,  280,(6) 
it  was  stipulated  that  the  pauper  should  have  the  milking  of  a  particular 
cow  for  the  season ;  nothing  was  said  as  to  how  or  where  the  cow  should 
be  fed,  except  that  the  agent  of  the  landowner  who  let  the  cow  was  to 
point  out  on  what  pasture  she  was  to  be  first  milked;  and,  the  cow 
having  been  pasture  fed  in  fact,  the  Court  held  this  to  be  evidence  of  a 
contract  that  it  should  be  so  fed.  So  from  service  for  a  year  a  contract 
of  hiring  for  a  year  may  be  implied  ;  or  a  hiring  of  a  house  from  occu- 
pation and  payment  of  rent. 

Pashley  and  Prideaux,  contrcl,  were  stopped  by  the  Court. 

•Lord  Dbnman,  C.  J.  I  was  counsel  in  Rex  v.  Barley  Abbey,  r*rj^r 
14  East,  280,  and  thought  myself  ill  used  because  a  tenement 
like  this  can  originate  only  in  contract  and  cannot  be  created  by  mere 
occupation,  and  I  could  not  see  any  hiring.  But  there,  from  the  decla- 
ration that  the  agent  was  to  point  out  the  pasture  on  which  the  cow  was 
to  be  first  milked,  an  understanding  was  inferred  that  it  should  be  fed 
on  the  pastures :  it  became  a  question  of  weight  of  evidence.  Here  we 
say,  not  that  the  acts  of  the  parties  are  inconsistent  with  a  contract,  but 
that  there  is  no  evidence  of  the  acts  having  been  done  in  pursuance  of 
a  contract. 

Patteson,  J.  It  appears  that  there  really  was  no  contract ;  and  the 
Sessions  are  therefore  wrong.  The  examinations,  it  is  true,  show  a 
contract :  but  they  evidently  give  us  only  what  the  person  who  examined 
put  into  the  mouth  of  the  person  examined.  The  question  for  us  is  on 
the  evidence  at  sessions. 

Coleridge,  J.  I  am  of  the  same  opinion.  Rex  v.  Barley  Abbey,  is 
80  clearly  distinguishable  that  it  does  not  interfere  with  our  decision.  I 
should,  however,  go  the  length  of  saying  that  that  case  was  wrongly 

(a)  See  Regina  v.  Lydeard  St.  Lawrence,  11  A.  &  E.  616,  621. 

(6)  See  Rex  v.  Nacton,  'SB.  Sl  Ad.  543,  judgment  of  Patteson,  J. ;  Regina  v.  CumbeneorU 
Half,  5  Q.  B.  484 
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decided.  The  inference  there  was  that  what  passed  at  the  time  showed 
an  understanding  that  the  cow  was  to  be  pasture  fed.  Here  we  have  it 
distinctly  that  nothing  was  said.  In  this  case,  if,  the  morning  after  the 
hiring,  the  cow  had  been  found  in  the  farm  yard  feeding  on  produce 
brought  from  fifty  miles  off,  could  that  have  been  called  a  breach  of 
contract  ?  Then  the  practice  is  as  consistent  with  a  permission  given 
•from  time  to  time  as  with  a  contract :  it  is  therefore  no  evidence 
of  a  contract ;  for  no  fact  which  is  indifferent  proves  one  thing 
or  the  other.  The  hirer  might  have  a  reasonable  expectation  that  the 
cow  would  be  pasture  fed ;  but  that  is  not  a  contract. 

WiGHTMAN,  J.  Certainly  Rex  v.  Darky  Abbey  closely  resembles  this 
case ;  but  there  were  expressions  there  from  which  a  contract  might  be 
inferred,  and  which  are  here  wanting. 

Order  of  Sessions  quashed. 


In  the  Matter  of  WILLIAMS.    Jan.  30. 

A  party  convicted  in  a  penalty,  under  a  statute  awarding  imprisonment  if  the  penalty  were 
not  paid,  refused  to  pay,  and  threatened  to  proceed  against  the  justices  under  the  habeas 
corpus  act,  31  Car.  2,  c.  2,  f.  6,  if  they  committed  him,  alleging  that  he  had  before  been  com- 
mit led  under  conviction  for  the  same  oflence,  and  discharged  on  habeas  corpus.  The  jus- 
tices then  refused  to  commit,  but  stated  their  willingness  to  enforce  the  penalty  if  directed 
to  do  so  by  this  Court.  On  motion  for  a  mandamus  to  the  justices  to  issue  a  warrant  of 
commitment. 

This  Court,  in  the  exercise  of  its  discretion,  refused  to  interfere,  though  it  was  suggested  that 
the  former  discharge  had  been  for  a  defect  in  the  warrant  of  commitment. 

John  Williams  was  convicted,  on  November  10th,  1846,  before  two 
justices  for  Merionethshire,  of  having  taken,  killed  and  destroyed  a 
salmon,  contrary  to  stat.  58  G.  8,  c.  43,  s.  4  ;(a)  and  a  penalty  of  5/. 
was  awarded  against  him,  which  he  did  not  pay.    The  justices  expressed 
their  intention  to  commit  him,  under  sect.  6  of  the  statute  :  but  he  threat- 
ened, if  they  did  so,  to  proceed  against  them  for  a  penalty  of  500Z.  under 
the  Habeas  Corpus  Act,  31  C.  2,  c.  2,  s.  6,  inasmuch  as  he  had  already 
been  committed  to  custody  (March  10th,  1846)  under  conviction  of  an 
offence  which  he  represented  to  be  the  same  as  that  now  in  question,  and 
*had  been  discharged  by  a  Judge  on  habeas  corpus.    The  justices 
-•   then  refused  to  issue  any  warrant  of  commitment,  though  they 
had  at  first  given  a  verbal  order  that  Williams,  if  he  did  not  pay,  should 
be  committed  to  the  gaol  at  Dolgelly  for  two  months.     But  they  ex- 
tjressed  to  the  prosecutor  of  the  information  a  wish  that  this  Court  shouM 
(•e  applied  to,  and  declared  themselves  ready  to  do  whatever  it  should 
aider,  to  enforce  the  conviction ;  saying,  also,  that  they  should  have 
committed  if  they  had  not  been  afraid  of  contravening  the  Habeas 
Corpus  Act.     The  defendant  not  having  any  goods,  no  distress  warrant 
issued ;  and  he  was  suffered  to  go  at  large  without  paying  the  fine. 

(o)  Amended  by  stat.  6  &  7  Vict.  c.  33. 
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Pashley  now  moved  for  a  mandamus  calling  upon  the  magistrates  to 
issue  a  warrant  either  of  commitment  or  of  distress.  He  stated  the 
above  facts,  and  also  stated  that  (as  would  appear  from  documents 
annexed  to  the  aflSdavit  on  which  he  moved)  the  discharge  on  habeas 
corpus  had  been  grounded  on  a  defect  in  the  warrant  of  commitment. 

Lord  Denman,  C.  J.  I  do  not  recollect  any  instance  oT  a  mandamus 
to  issue  a  warrant  of  commitment  on  a  conviction.  The  case  is  not  like 
that  of  a  mandamus  to  make  a  rate,  or  do  some  other  thing  without 
which  the  affairs  of  the  world  cannot  go  on.  The  world  can  go  on  very 
well  without  this  proceeding.  If  we  have  a  discretion,  we  ought  not  to 
grant  this  writ ;  and  I  think  we  have  a  discretion.  The  case  is  one  in 
which  parties  may  well  wait  till  another  offence  is  committed. 

CoLERiDGE(a)  and  Wightman,  Js.,  concurred.  Rule  refused. 

(a)  Patteson,  J.,  was  in  the  Bail  Court. 


♦THOMPSON  (suing  by  DAVID  ATKINSON,  as  his  r^Q^j, 
Guardian ;  &c.),  v.  HORNBY.    Feb  1.  ■■ 

Where  a  county  had  been  divided  by  order  in  council  under  stat.  3  &.  4  W.  4,  c.  71,  s.  3,  for 
the  purpose  of  trial  of  causes,  and  a  party  suing  in  forma  pauperis  brought  an  action,  which 
by  Stat.  21  Ja.  1,  c.  12,  s.  5,  was  local,  in  ihe  wrong  division,  and,  discovering  the  mistake  at 
the  assizes,  withdrew  the  record,  and  obtained  leave  to  amend,  the  Court,  on  motion  under 
Reg.  Gen.  Hil.  2  W.  4,  I.  110,  ordered  him  (though  not  dispaupered)  to  pay  costs  of  the  day 
for  not  proceeding  to  trial. 

This  was  one  of  two  actions  of  trespass  by  different  plaintiffs,  William 
Thompson  and  Joseph  Atkinson,  against  a  magistrate  of  the  county  of 
Lancaster,  for  acts  done  by  virtue  of  his  office.  Both  plaintiffs  sued  in 
form&  pauperis,  by  the  same  attorney,  and  laid  the  venue  in  the  South- 
ern division  of  Lancashire. (a)  At  the  Liverpool  Summer  assizes,  1846, 
both  causes  standing  for  trial,  that  of  Atkinson  v.  Hornby  was  called  on 
first ;  when  it  appeared  that  the  alleged  cause  of  action  arose  in  the 
Northern  division  of  the  county.  The  defendant's  counsel  ojbjected  that 
the  action,  being  local  by  stat.  21  Ja.  1,  c.  12,  s.  5,  ought  not  to  have 
been  brought  in  the  Southern  division.  On  the  other  side  it  was  con- 
tended that  the  statute  only  requires  the  action  to  ^'  be  laid  within  the 
county  where  the  trespass  or  fact  shall  be  done ;"  and  that  the  division 
of  a  county  by  order  in  counci^  under  stat.  3  &  4  W.  4,  c.  71,  s.  3,  for 
the  purpose  of  holding  the  assizes,  does  not  narrow  the  limit  prescribed 
by  the  former  act.  Wightman,  J,,  who  tried  the  cause,  held,  after  con- 
ference with  Cresswell,  J.,  that  the  order  in  council  was  binding ;  and 
he  directed  a  verdict  for  the  defendant.  The  attorney  thereupon  with- 
drew the  record  in  Thompson  v.  Hornby^  and,  in  last  Michaelmas  term, 
obtained  leave  to  amend  by  changing  the  venue ;  which  was  done,  and 

(a)  Tn'^ir.  attorney,  as  appeared  by  his  affidavit  in  opposition  to  the  present  rule,  was  of 
itfanchester,  which  is  in  the  Soiithern  division. 
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j,Q^Q  notice  of  trial  given  for  the  next  *Lanca8ter  assizes.  In  the  same 
J  term,  the  defendant  in  Thompson  v.  Hornby  obtained  a  rule  ni-i 
for  paymen J  of  costs  of  the  day  for  not  proceeding  to  trial  pursuant  tn 
his  notice. 

Knowles  now  showed  cause.  It  is  true  that  the  Court  may,  under 
Reg.  Gen.  Hil.  2  W.  4,  I.  110,(a)  require  the  plaintiff  to  pay  these  co5t.< ; 
but  it  is  discretionary,  and  was  so  considered  in  Doe  dem.  Evan%  v. 
Edwards,  2  Dowl.  P.  C.  572.(J)  In  Facer  v.  French,  5  Dowl.  P.  C. 
554,  which  may  be  cited  as  analogous,  the  record  was  withdrawn  under 
very  different  circumstances.  The  mistake  here  was  not  such  as  ought, 
against  a  pauper,  to  be  visited  with  payment  of  costs.  [Wightman,  J. 
Why  did  not  you  try  in  the  Northern  division,  which  was  obviously  the 
right  one  ?  My  brother  Cresswell  and  I  thought  this  clear.  Facer  v. 
French  is  very  much  in  point :  there  the  pauper  withdrew  the  record 
under  circumstances  which  made  it  necessary  to  amend,  as  in  the 
present  case ;  and  Williams,  J.,  in  the  Bail  Court,  ordered  him  to  be 
dispaupered.] 

Pashley,  contrS,.  The  defendant  does  not  move,  to  dispauper,  his 
object  being  merely  to  obtain  costs  of  the  day  under  the  rule  of  Court. 
That  he  should  have  those  is  consistent  with  long  established  practice. 

Per  Curiam.  (Lord  Denman,  C.  J.,  Patteson,  Coleridge  and 
WiGHTMAN,  Js.)     The  rule  must  be  absolute.  Rule  absolute. 

(a)  3  B.  &  Ad.  390.  The  rule  is  :  "  Where  a  pauper  omits  to  proceed  to  trial,  pursuant  to 
notice,  or  an  undertaking,  he  may  be  called  upon  by  a  rule  to  show  cause  why  he  should  not 
pay  costs  though  he  has  not  been  dispaupered."  See  Pratt  t.  Ddarue,  10  M.  &  W.  509  ;  Fatter 
▼.  Bank  of  England,  6  Q/B.  878. 

(6)  Where,  however,  Patteson,  J.,  appears  only  to  have  enforced  Reg.  Gen.  Hil.  2  W.  4,  L 
69,  3  B.  &  Ad.  383,  4. 


* 
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•The  QUEEN  v.  The  EAST  LANCASHIRE  Railway 
Company.     Feb.  1. 


A  niandamus.to  a  railway  company  to  summon  a  compensation  jury  was  obtained  on  affi- 
davits showing  that  the  applicant  had  a  claim  for  the  value  of  land  in  his  occupation,  tak«n 
by  the  Company,  and  likewise  for  damage  done  to  his  remaining  land  by  severing  it,  ami 
had  asserted  both  claims  to  the  Company.  By  mistake,  the  rul^  was  drawn  up  for  a  manda- 
mus to  summon  a  jury  who  should  assess  the  value  of  the  land,  and  omitted  to  menrion 
damages  for  severance.  The  mandamus  was  drawn,  including  both,  and  was  quashed  on 
motion,  as  varying  from  the  rule.  The  Court  refused,  on  motion,  to  amend  the  rule,  to  -^^ 
to  make  it  agree  with  the  writ. 

But  they  afterwards,  on  the  original  affidavits,  and  on  counsers  statement  of  the  mistake, 
granted  a  mandamus  including  both  objects :    Lord  Denman,  C.  J.,  dubitante. 

In  Hilary  term,  1845,  the  Court  made  a  rule  absolute  for  a  manda- 
mus to  the  above  named  Company  (then  called  The  Manchester,  Bary 
and  Rossendale  Railway  Company),  commanding  them  to  cause  a  jury 
to  be  summoned  in  the  manner  required  by  stat.  7  &  8  Vict.  c.  Ix.,  local 
and  personal,  public,  under  which  the  railway  was  made,  "  for  the  pur- 
pose of  settling  and  determining  the  amount  of  compensation  to  be  paid 
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by  the  said  Company  to  Lawrence  Rogers  Openshaw  for  his  interest  in 
a  certain  piece  of  land,  and  the  hereditaments  and  t premises,  situate  in 
the  township  of  Bury  in  the  parish  of  Bury  in  the  said  county,  in  the 
whole  two  acres,  three  roods  and  twenty-two  perches,  taken  by  the  said 
Company  for  the  purposes  of  the  said  act,  and  in  the  notice  served  on 
the  said  Company  on  behalf  of  the  said  L.  R.  Openshaw,  on  the  27th 
day  of  February,  1845,  mentioned  and  described." 

The  mandamus  issued  accordingly.  It  recited  that  the  Company  had 
given  Openshaw  notice  of  their  intention  to  take  the  land  in  question,  part 
of  a  larger  portion,  of  which  he  was  the  occupier ;  that,  by  the  taking  of 
such  land,  part  of  such  larger  portion  would  be  cut  off  from  the  rest,  to  the 
injury  of  Openshaw,  for  which  he  had  claimed  compensation ;  that  the  Com- 
pany had  entered  upon  the  land  required  by  them  without  agreeing  with 
*  Openshaw  for  the  said  compensation  or  in  respect  of  his  interest  r^Qo-t 
in  the  land ;  and  that  he  had  sustained  great  loss  and  damage  in 
his  estate  "  by  reason  of  the  matters  and  things  hereinbefore  mentioned, 
and  otherwise  by  reason  and  in  consequence  of  the  works  done  by  you 
the  said  Company  in  the  execution  of  the  powers  by  the  said  act  to  you 
granted."  The  writ  then,  after  some  other  recitals,  commanded  the  Com- 
pany to  issue  their  warrant  for  summoning  a  jury  to  inquire,  assess  and 
determine  by  their  verdict  "the  sum  of  money  to  be  paid  by  you  the. 
said  Company  to  the  said  L.  R.  Openshaw  for  the  purchase  of  his  interest 
in  the  said  portion  of  his  land  so  taken  by  you  as  aforesaid ;  and  also  the 
sum  of  money  to  be  paid  by  you  to  him  by  way  of  compensation  for  the 
injury  done  to  his  lands  by  the  severance  therefrom  of  the  portion  of  land 
required  and  taken  by  you  as  aforesaid  ;  and  also  the  sum  to  be  paid  by 
you  to  him  by  way  of  compensation  for  the  damage  occasioned  to  the  said 
lands  of  the  said  L.  R.  Openshaw  as  aforesaid,  by  reason  and  in  conse- 
quence of  the  works  done  and  to  be  done  and  executed  by  you  the  said 
Company  in  the  execution  of  the  powers  by  the  said  act  to  you  granted 
as  aforesaid." 

In  Easter  term,  1846,  a  rule  was  obtained  calling  upon  the  prosecutor 
to  show  cause  why  the  mandamus  should  not  be  quashed ;  the  ground 
assigned  being  that  the  mandatory  part  of  the  writ  required  more  than 
was  specified  in  the  rule  ;  or  why  the  defendants  should  not  have  further 
time  to  make  a  return.  Cause  was  shown,  on  an  affidavit  by  the  clerk 
of  the  prosecutor's  attorney,  stating  "  that  it  has  always  been  the  prin- 
cipal point  on  the  part  of  the  prosecutor,  not  only  to  recover  compensa- 
tion for  his  interest  in  the  said  piece  of  ground  so  taken  by  the  Railway 
Company  as  aforesaid,  but  *also  to  be  entitled  to  be  compensated  r^ooo 
for  the  damage  he  had  sustained  by  reason  of  the  severance  of  ^ 
one  portion  of  his  said  property  from  another,  as  well  as  by  the  detri 
ment  sustained  by  the  said  prosecutor  by  reason  and  in  consequence  of 
the  works  of  the  said  Railway  Company."  "  That  the  writ  of  mandamus 
was  prepared  and  settled  in  pursuance  of  such  intention,  and  that  it  was 
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not  discovered,  until  an  application  bad  been  made  to  quash,  or  enlarge 
tbe  return  tbereof,  that  the  said  rale  did  not  go  to  the  extent  originally 
prayed  for,"  namely,  to  require  an  assessment  on  all  the  claims.  The 
rule  to  quash  was  made  absolute,  May  6th,  1846 :  and  on  the  same  day 
the  prosecutor  obtained  a  rule  to  show  cause  why  the  rule  for  a  mandauiiis 
should  not  be  amended  by  inserting  words  corresponding  to  those  objected 
to  in  the  writ.  In  the  next  term  (June  10th,  1846),  J.  Gray  showed 
cause(a)  against  this  rule,  and  cited  Regina  v.  Barton,  9  Dowl.  P.  C. 
1021,(6)  and  Regina  v.  The  Great  Western  Railway  Company,  5  Q.  B. 
697-  Archbold  supported  the  rule  ;  but  the  Court  discharged  it. 
^  _  In  the  same  term  (June  12th),  Archbold  obtained  a  •rule  nisi 
J  for  a  mandamus  calling  upon  the  Company  to  issue  their  warrant 
for  summoning  a  jury  to  ascertain  the  purchase  money,  &c.,  and  also 
assess  the  compensation  for  the  injury  by  severance,  and  the  damage 
occasioned  by  works  done  and  to  be  done  by  the  Company,  &c. ;  using 
nearly  the  same  words  as  those  objected  to  in  the  former  writ.  This 
motion  was  made  on  the  aflSdavits  filed  in  support  of  the  former  rule  for 
a  mandamus,  and  on  the  a£Sdavit  used,  as  stated  ant^,  pp.  981-2,  in 
opposing  the  rule  to  quash  that  writ.  Archbold,  in  moving,  stated  the 
principal  facts  above  detailed,  and  admitted  that  the  defect  in  the  first 
rule  for  a  mandamus  might  have  arisen  from  his  own  omission  in 
indorsing  the  substance  of  the  rule  nisi  on  his  brief.  The  affidavits  used 
on  the  former  application  showed  that  the  prosecutor  had,  by  letter, 
claimed  compensation  from  the  Company  for  "  severance,  inconvenience 
and  damage  :"  and  they  contained  statements  of  the  injury  which  would 
be  done  by  the  severance  of  the  land,  and  mentioned  "  the  large  amount 
of  damage  which,  in  consequence  of  the  making  of  the  said  railway,  is 
and  will  be  done  by  people  trespassing  on  the  remainder  of  the  said 
land  held  by  this  deponent."  The  affidavits  in  opposition  to  the  present 
rule  went  through  the  previous  proceedings,(c)  and  alleged  that  the  pre- 

(a)  Before  Lord  Dekman,  C.  J.,  Patteson  and  Williams,  Js. 

(6,1  Trinity  term  (May  CGth)  1841.  In  this  case,  a  verdict  having  been  entered  for  the  Crown 
{Regina  v.  Barton,  11  A.  &.  E.  343),  Bylea  moved  to  have  the  verdict  entered  on  the  first  two 
counts,  only,  of  the  indictment :  but,  as  he  did  not  bring  before  the  Court  the  notes  of  Pares, 
J.,  who  had  tried  the  case,  but  was  since  dead,  the  rule  was  discharged,  Mich.  T.  Ib40. 
Byles  afterwards  obtained  a  copy  of  the  Judge's  notes,  and  renewed  the  application.  A  rule 
nisi  was  granted,  Hil.  T.  1841,  on  reading  the  copy,  which  was  verified  by  affidavit.  Cause 
was  now  shown  (before  Lord  Denman,  C.  J.,  Pattesoit,  Williams  and  Coleridse.  Jiu); 
and  Regina  v.  The  Manchester  and  Leed*  Railway  Company,  8  A.  5cr  £.  413,  was  cited. 
Byles  urged  the  peculiar  circumstances  of  the  present  case,  but  admitted  that  the  appHcatioo 
was  ad  misericordiam ;  and  the  Court  held  that  the  general  rule  as  to  second  applicationa  must 
prevail.     Rule  discharged. 

(c)  The  affidavits  also  set  out  the  notice  served  by  Openshaw  upon  the  Company  before 
the  first  application  to  this  Court,  stating  that  he  was  *' entitled  to  compensation  in  respect 
of  an  interest  in  all  that  piece  of  land,"  &,c. ;  that  he  desired  the  amount  of  such  compensation 
to  be  determined  by  a  jury,  &.c. ;  that  his  interest  in  the  said  land,  &.C.,  was  a  leasehold,  &c. ; 
and  "  that  the  amount  of  compensation  claimed  by  me  in  respect  of  my  said  interest,  and  for 
the  injury  and  damage  which  I  have  already  sustained  and  shall  sustain  by  reason  of  the  said 
piece  of  land  and  hereditaments  being  taken  and  used  by  the  said  railway  company,  and  by 
reason  of  the  making  of  the  said  railway,  is  the  sum  of  124Z." 
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sent  application  was  "substantially  the  same"  as  the  motion  of  May  6th, 
•for  adding  words  to  the  original  rule  for  a  mandamus  ;  and  was  r^^qg^ 
"founded  upon  no  new  or  additional  affidavits,  but  entirely  upon   ^ 
the  same  facts  and  matter  which  were  before  this  honourable  Court  when 
the  rule  nisi "  of  May  6th  "  was  discharged." 

Baines  and  «7.  Oray  now  showed  cause  against  the  rule  nisi  for  a 
second  mandamus,  and  objected,  first,  that  the  affidavits  did  not  show  a 
demand  and  refusal  of  compensation  on  the  heads  secondly  and  thirdly 
pointed  out  by  the  present  application.  (It  was  answered  that  the 
notice  originally  served  on  the  Company  was  a  sufficient  demand ;  and 
the  point  was  not  further  discussed.)  Secondly,  the  case  is  now  for  the 
third  time  before  the  Court;  and  the  application  is  substantially  the 
same  in  its  object  and  grounds  as  the  motion  to  amend,  against  which 
the  Court  decided  in  last  Trinity  term.  [Lord  Denman,  C.  J.  Counsel 
had  made  a  mistake  in  drawing  up  the  rule  for  the  former  mandamus. 
We  thought  under  the  circumstances  the  application  might  be  renewed, 
and  granted  the  present  rule.]  It  is  laid  down,  in  Regina  v.  The  Man- 
Chester  and  Leeds  Railway  Company^  8  A.  &  E.  413,  427,(a)  as  the 
almost  universal  and  inflexible  practice,  "  that  the  Court  will  not  allow  a 
party  to  succeed,  on  a  second  application,  who  has  previously  applied 
for  the  very  same  thing  without  coming  properly  prepared."  Here  that 
has  now  been  twice  done.  [Patteson,  J.  The  prosecutor  was  origi- 
nally furnished  with  materials ;  but  the  rule  was  not  drawn  up  as  at  first 
intended :  there  was  a  mistake  in  the  form,  by  the  misprision  of  counsel, 
or  of  an  officer  of  the  Court.]  In  Regina  v.  The  Ghreat  Western  Rail- 
way *  Company y  6  Q.  B.  597,  601,  Lord  Denman,  C.  J.,  said :  r+ggc 
"  The  general  rule  is  that  which  was  laid  down  in  Regina  v. 
The  Manchester  and  Leeds  Railway  Company :  the  exception  is  where 
the  alteration  would  be  simply  in  the  form  of  a  title  or  jurat,  and 
re-swearing  the  affidavit  would  clearly  leave  parties  in  the  same  situation 
in  which  they  were  before."  In  Ex  parte  Thompson^  6  Q.  B.  721,(6)  a 
mandamus  had  been  moved  for  on  affidavits  which  did  not  stato  a  demand 
and  refusal ;  the  rule  nisi  was  discharged  on  that  ground ;  and  then  a 
demand  was  made,  and  a  refusal  given,  and  a  new  motion  was  made  on 
affidavit  stating  these  facts ;  biSt  the  Court  held  that  the  case  was  not 
taken  out  of  the  general  principle,  and  refused  a  rule.  [Coleridge,  J. 
Has  it  ever  been  laid  down  that,  if  an  application  has  been  made  on 
materials  which  do  not  warrant  it,  there  may  not  be  a  different  applica- 
tion on  the  same  materials  ?]  The  application  here  is  substantially  the 
same  as  before. 

Martin  and  Archbold,  contr^.     The  former  motion  for  a  mandamus 
was  made  on  the  same  materials ;  but,  in  consequence  of  an  error,  the 

(a)  Sec  Regina  v.  Pickles,  3  Q.  B.  599,  691.  note  [a\ 

(6)  But  w»e  Dixon  ▼.  Oli^nt,  15  M.  5t  W.  152 ;  Begina  v.  The  Deplford  Pier  Company,  8 
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rule  was  not  drawn  up  conformably  to  the  intention  and  to  the  materials. 
The  application  now  is  only  that  a  rule  conformable  to  them  may  be 
drawn  up. 

Lord  Denman,  C.  J.  I  rather  think  we  ought  not  to  have  granted  a 
rule  in  this  case.  My  brothers,  however,  take  a  more  liberal  view  thac 
I  do.  I  think  that  relaxing  the  rules  of  practice  does  more  mischief 
than  enforcing  them  strictly  in  a  particular  case. 

♦9861  *Patteson,  J.  I  do  not  wish  to  relax  rules  of  practice :  but, 
where  an  application  comes  before  us  on  the  same  materials  with 
those  of  a  former  application,  which  failed  of  its  object  because  the  rule 
was  wrongly  drawn  up,  we  may  correct  a  mistake  which  possibly  maj 
have  arisen  with  our  own  officer. 

Coleridge,  J.  I  am  of  the  same  opinion,  though  I  am  not  for  extend- 
ing the  rule  of  practice. 

WiGHTMAN,  J.,  concurred.  Rule  absolute. 


BULMER  V.  BOUSFIELD.    Feb.  1. 

A  count  in  assumpsit  set  forth  an  agreement  of  2l8t  October,  between  plaintiff  and  defendant, 
that  plaintiff  should  survey  certain  lands  for  an  intended  railway,  and  prepare  and  deponi 
the  plans  before  30th  November  next,  and  forthwith  commence  the  work  ;  and  that  defend* 
ant  should  thereuppn  pay  him  250/.  on  22d  October  next,  300Z.  on  15th  November  next,  2502. 
on  the  plans  being  deposited  with  the  Board  of  Trade,  and  300/.  when  it  should  have  been 
adjudged  that  the  standing  orders  of  the  House  of  Commons  had  been  complied  with.  The 
count  then  averred  thai  plaintiff  forthwith  commenced  the  work,  and  continued  it  until  after 
the  said  15th  November,  but  defendant  did  not  pay  the  250/.  on  22d  October,  nor  the  300/. 
on  15ih  November. 

Held,  that  a  common  count  for  work  and  materials  might  be  added,  without  "apparent  viola- 
tion" of  R.  G.  Hil.  4  W.  4,  General  Rules  and  Regulations,  5. 

Assumpsit.  The  first  count  recited  that  a  railway  was  intended  to 
be  constructed  under  an  act  of  parliament,  to  be  applied  for,  for  which 
purpose  it  was  necessary  that  a  survey  should  be  made  (as  explained) ;  and, 
thereupon,  to  wit,  2l8t  October,  1845,  it  was  agreed  by  and  between 
plaintiff  and  defendant,  that  plaintiff  should,  by  himself  and  workmen,  &c., 
survey  a  part,  to  wit,  eleven  miles,  of  the  country  lying  between,  &c.,  over 
which  a  part  of  the  railway  was  intended^  to  be  made,  to  wit,  such  eleven 
miles  as  were  nearest  to,  &c.,  and  should  *select  and  set  out  such 
part  of  the  line  as  would  pass  over  the  said  eleven,  &c.,  and  prepare, 
in  respect  of  the  said  last  mentioned  part,  the  sections  and  plans  required 
to  be  deposited  with  the  respective  clerks  of  the  peace  of  the  respective 
counties  and  also  with  her  Majesty's  Board  of  Trade,  in  time  for  the 
same  being  deposited  with  such  clerks  of  the  peace  in  suflScient  and 
proper  time  in  that  behalf,  according  to  the  orders  of  the  Houses  of 
Parliament,  to  wit,  on  or  before  30th  November  then  next ;  and  that 
plaintiff  should  forthwith  enter  upon  and  commence  the  work,  to  wit,  on 
22d  October,  1845  ;  and  that  defendant  should  thereupon  pay  to  plaintiff 
250/.,  to  wit,  on  the  said  22d  October,  and  300/.  on  15th  of  November, 
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in  the  year  aforesaid,  the  further  sum  of  250Z.,  on  the  plans  and  sections 
being  deposited  with  the  Board  of  Trade,  and  the  further  sum  of  300Z., 
when,  according  to  the  practice  and  usage  of  the  House  of  Commons,  it 
should  have  been  duly  adjudged  and  reported  to  the  House  that  the 
standing  orders  of  the  House  had  been  complied  with.  The  count  then 
averred  mutual  promises  to  perform  the  agreement ;  and  that  plaintiff, 
confiding,  &c.,  did,  after  the  making  of  the  agreement,  to  wit,  on  22d 
October,  1845,  enter  upon  and  commence  the  work,  and  did,  by  himself, 
&c.,  continue,  carry  on  and  perform  the  same  from  thenceforth  until, 
and  upon  and  after,  the  said  15th  November,  which  day  was  passed 
before  the  commencement  of  the  suit ;  yet  defendant  did  not  nor  would, 
on  the  said  22d  October,  pay  plaintiff  the  said  250/.,  so  agreed  to  be 
paid  to  him  on  that  day,  or  any  part  thereof;  but  then,  and  thence 
hitherto,  wholly  neglected,  &c. ;  and  the  said  250/.  remains  due  and 
unpaid  to  plaintiff.     And  defendant,  further  disregarding,  &c.  (similar 


breach  *a8  to  the  300/.  to  be  paid  on  15th  November)*.     By 
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means,  &c.,  plaintiff  hath  not  only  been  deprived  of  the  250/.  and 
300/.,  but,  having,  for  the  necessary  purposes  of  the  work,  hired  and 
employed  workmen  and  assistants,  and  sent  them  to  the  said  part  of  the 
said  country,  &c.,  was  unable  to  pay  them  out  of  the  moneys  that 
ought  to  have  been  so  paid  to  him,  and  was  obliged  to  provide  other 
moneys,  and  put  to  great  trouble  and  expense,  &c. 

The  second  count  stated  that  defendant  was  indebted  to  plaintiff  in 
1000/.  for  work  done  and  materials  for  the  same  provided  by  plaintiff  for 
defendant  at  his  request ;  and  for  money  paid  by  plaintiff  for  defendant 
at  his  request. 

In  the  last  vacation,  Erle,  J.,  at  chambers,  made  an  order  that  the 
first  or  second  of  the  two  counts  be  struck  out,  with  costs;  "  the  same 
being  for  the  same  subject-matter  of  complaint,  and  in  violation  of  the 
rules  relating  to  pleading.''  Peacocky  in  this  term,  obtained  a  rule  nisi 
to  rescind  that  order. 

Joseph  Brown  now  showed  cause.  Even  before  the  new  rules,  it  was 
not  usual  to  insert  a  count  on  a  special  contract  to  pay  for  work  at  fixed 
times  and  to  add  besides  a  common  count  for  work  and  labour,  because 
all  might  have  been  proved  under  the  common  count.  And  by  B.  G. 
Hil.  4  W.  4,  General  Mules  and  Regulations^  5;  5  B.  &  Ad.  2 ;  "  several 
counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of  complaint 
is  intended  to  be  established  in  respect  of  each."  The  object  of  this 
clearly  was  to  prevent  a  special  and  a  common  count  *being  both  r#qcQ 
used  for  the  same  cause  of  action.  This  appears  by  the  examples : 
a  count  for  not  giving  a  bill  in  payment  for  goods  is  not  to  be  joined 
with  a  count  for  the  price  of  the  goods ;  nor  a  count  for  not  accepting 
goods  with  one  for  goods  bargained  and  sold ;  nor  a  count  on  a  demise 
with  one  for  use  and  occupation.  It  is  no  answer  to  this,  that  the 
plaintiff  here  demands  in  the  first  count  the  contract  price  and  in  the 
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second  the  value  of  the  work ;  for  a  like  argument  might  be  urged  in 
the  instances  adduced;  and  the  contract  might  be  given  in  evidence 
under  the  second  count.  It  may  be  said  that,  under  the^  first  count,  the 
j)laintiff'  insists  only  on  the  first  two  instalments,  which  would  be  due 
though  no  work  had  been  done ;  note  (4)  to  Pordage  v.  (7o&,  1  Wms. 
Saund.  320  b ;  (a)  whereas  under  the  second  count  it  would  be  necessary 
to  prove  the  work  done.  But  this,  in  efiect,  is  merely  a  variation  in  the 
form  of  a  complaint  substantially  the  same:  and,  besides,  even  under 
the  special  contract  here  it  would  be  necessary  to  show  that  the  work 
was  begun  and  in  progress;  and,  accordingly,  the  special  count  con- 
tains averments  to  that  effect,  which  are  traversable. 

Peacock,  contri.  The  question  is,  whether,  according  to  the  language 
of  R.  G.  Hil,  4  W.  4,  General  Mules  and  Regulations,  6 ;  5  B.  &  Ad. 
iv. ;  "  more  than  one  count"  has  "  been  used,  in  apparent  violation  of  the 
preceding  rule."  That  was  the  test  applied  by  Alderson,  B.,  in  Cahoon 
V.  Burfordj  13  M.  &  W.  136,  where  a  count  for  breach  of  warranty  of  a 
horse  was  allowed  together  with  one  for  money  had  and  received :  and 
»QQm  ^^^^^  ^^^  particulars  stated  that,  on  the  ^second  count,  the  plain- 
-^  tiff  sought  to  recover  back  the  price  of  the  horse ;  but  Aldebsox, 
B.,  said  that  they  did  not  affect  the  question.(6)  [Wightman,  J.  The 
case  seems  to  be  like  that  of  a  count  on  a  policy  of  insurance  and  & 
count  for  money  had  and  received  to  recover  back  the  premium,  which 
are  allowable. (c)]  The  first  two  instalments  claimed  in  the  special  count 
would  be  due  if  the  work  were  not  done.  In  Gilbert  v.  Hales,  2  D.  &  L. 
227,  counts  by  an  indorsee  of  Parisian  bills  of  exchange  against  the 
administratrix  of  an  acceptor,  together  with  other  counts  on  the  special 
law  of  France,  respecting  the  same  bills,  and  with  others,  respecting 
the  same,  on  a  special  agreement  to  pay  in  consideration  that  the  plain- 
tiff would  procure  their  discount,  were  all  allowed. 

Lord  Dbnman,  C.  J.  We  think  you  are  entitled  to  make  your  rule 
absolute. 

Patteson,  J.  The  case  most  like  this  is  that  of  a  count  for  freight 
upon  a  charter  party  and  a  count  for  freight  pro  ratal  itineris  upon  a 
contract  implied  by  law,  which  may  be  inserted  together. 

Coleridge,  J.  The  contract  in  the  second  count  does  not  appear  to 
be  identical  with  that  in  tbe  first. 

Wightman,  J.,  concurred.  Rule  absolute.(c2) 

(a)  See  note  (6),  p.  320  c. 

{h)  In  the  present  case,  the  particulars  specified  only  work  done  ^nd  money  expended  in 
respect  of  the  surveying,  &.C.,  the  railway;  and  they  referred,  as  to  part  of  the  sum  claimed, 
to  the  agreement,  but,  as  to  the  other  part,  contained  no  such  reference. 

c    R.  G.  Hil.  4  W.  4,  General  rules  and  regulationM,  5 ;  5  B.  &  Ad.  iii. 

{d)  See  Matlhewion  7.  Hay,  16  M.  &  W.  329. 
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A  count  in  case,  stating  that  plaintiff  was  possessed  of  a  messuage  abutting  on  a  public  navi- 
gable river,  and  by  reason  thereof  was  accustomed  and  of  right  entitled  to  have  free  use  and 
navigation  of  the  river,  for  the  purpose  of  passing  in  boats  and  conveying  goods  to  the 
messuage,  and  convenient  access  to  the  messuage  from  the  river,  but  that  defendant  fixed 
barges,  planks,  &.c.,  in  the  part  of  the  river  near  the  messuage,  and  kept  and  continued  the 
same,  and  thereby  hindered  plaintiff  from  having  the  free  use  of  the  river,  and  passing  in 
boats  and  conveying  goods  to  and  from  the  messuage,  and  plaintiff  was  thereby  put  to  expense 
in  endeavouring  to  remove  the  obstructions,  and  was  obliged  to  convey  the  goods  in  a  longer 
and  more  inconvenient  route,  is  good  as  sufficiently  showing  a  particular  injury  to  the 
individual. 

But,  if  the  jury  negative  actual  damage,  the  plaintiff  cannot  have  judgment. 

A  count  stating  plaintiff  lo  be  reversioner  of  premises,  occupied  by  his  tenants,  and  abutting 
on  a  public  navigable  river,  and  that  plaintiff  and  all  the  liege,  &,c.  were  accustomed  of  right 
to  have  free  navigation  and  passage  on  the  river  for  boats,  &c.,  and  plaintiff  was  accustomed 
of  right  to  have,  for  the  enjoyment  of  the  premises  by  his  tenants,  free  use  and  navigation 
oi  that  part  of  the  river  near  to  the  same,  and  free  passage  for  all  persons  in  boats  to  ap- 
proach the  same,  and  pass  to  the  premises  from  the  river,  and  unload  the  boats  on  the 
premises,  without  obstruction  ;  but  that  defendant  fixed  barges,  planks,  ^lc.,  in  the  part  of  the 
river  near  the  premises,  and  thereby  obstructed  the  use  and  navigation  of  that  part,  and  hin- 
dered persons  from  passing  to  the  premises  from  the  river,  and  hindered  the  unloading  of 
boats  on  ilie  premises,  and  by  meansthereof  plaintiff  was  injured  in  his  reversionary  interest, 
is  bad  in  arrest  of  judgment,  as  not  showing  a  damage  to  the  reversionary  interest. 

Case.  The  first  count  of  the  declaration  stated  that,  before  and  at 
the  time  of  the  committing,  &e.,  a  messuage  and  premises,  with  the 
appurtenances,  situate  at  Greenwich,  in  Kent,  and  adjoining  to  and 
abutting  upon  a  navigable  river,  to  wit,  the  River  Thames,  were  in  the 
possession  and  occupation  of  a  certain  person,  to  wit,  one  Henry  Richard 
Chappell,  as  tenant  thereof  to  plaintiffs,  the  reversion  thereof  then  and 
still  belonging  to  plaintiffs :  that,  before,  &c.,  and  at  all  times,  plaintiffs 
and  all  other  the  liege,  &c.,  where  accustomed  to  have,  and  of  right 
ought  to  have  had,  free  passage  and  navigation  in  and  upon  the  said 
river  for  their  ships,  vessels,  barges,  lighters  and  boats ;  and  plaintiffs  were 
also  accustomed  to  have,  and  ought  to  have  had,  and  of  right  to  have, 
for  the  due  occupation  and  enjoyment  of  the  said  messuage  and  pre- 
mises, with  the  appurtenances,  by  their  said  tenant,  and  for  the  benefit 
•and  advantage  of  the  said  messuage  and  premises,  the  full  and  r*QQo 
free  use  and  navigation  of  that  part  of  the  said  river  which  is 
near  to  the  said  messuage  and  premises,  and  free  and  open  passage  for 
all  persons,  in  boats,  barges  and  other  vessels,  to  approach  and  pass  to 
the  said  messuage  and  premises  from  and  out  of  the  said  river,  and  also 
to  depart  and  pass  from  the  said  messuage  and  premises  to  and  into  the 
said  river,  and  to  load  and  unload  their  boats,  barges  and  other  vessels 
at  and  upon  the  said  messuage  and  premises,  without  the  hindrance  or 
obstruction  of  any  person  or  persons  whatsoever :  yet  defendant,  well 
knowing,  &c.,  but  contriving,  &c.,  to  injure  and  aggrieve  plaintiffs  in  their 
said  reversionary  estate  and  interest  of  and  in  the  said  messuage  and 
premises  with  the  appurtenances,  whilst  the  same  were  so  in  the  posses^ 
sion  and  occupation  of  the  said  tenant  as  such  tenant  thereof  to  plain- 
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tiffs  as  aforesaid,  and  whilst  the  plaintiffs  were  so  interested  therein,  to 
wit,  on  9th  April,  1842,  and  on  divers  other  days,  &c.,  wrongfully,  &c., 
and  without  the  leave,  &c.,  of  plaintiffs,  placed  and  fixed,  in  and  upon 
the  said  River  Thames,  and  in  and  upon  that  part  thereof  which 
is  near  to  the  said  messuage  and  premises,  divers  harges,  planks, 
rafters,  timbers,  chains,  cables,  irons,  ropes  and  other  materials,  and 
wrongfully  and  unlawfully  kept  and  continued  the  same  so  there  placed 
and  fixed,  for  a  long  space  of  time,  to  wit,  thence  hitherto ;  and  thereby 
during  all  that  time  defendant  wrongfully  and  unlawfully  hindered 
and  obstructed  the  use  and  navigation  of  that  part  of  the  river  which 
is  near  to  the  said  messuage  and  premises  as  aforesaid,  and  hindered 
and  prevented  the  passage  of  divers  persons  desirous  of  passing  to  the 
#Qqqi  ®*^^  messuage  and  premises  from  and  out  of  the  said  •river,  and 
J  to  and  into  the  said  river  from  the  said  messuage  and  premises ; 
and  also  thereby  hindered  and  prevented  the  loading  and  unloading  of 
divers  boats,  &c.,  at  and  upon  the  said  messuage  and  premises :  and  by 
means  of  the  said  several  premises  plaintiffs  have  been  and  are  greatly 
injured  and  aggrieved  in  their  said  reversionary  estate  and  interest  of 
and  in  the  said  messuage  and  premises  with  the  appurtenances,  so  in  the 
possession  and  occupation  of  the  said  H.  II.  C,  as  tenant  thereof  to  the 
plaintiffs,  as  aforesaid. 

The  2d,  3d,  4th,  5th  and  6th  c6unts  were  for  similar  injuries  to  the 
reversionary  interest  of  the  plaintiffs  in  other  premises,  in  the  occupation 
of  other  tenants  respectively. 

7th  count.  That,  before  and  at  the  time  of  the  committing  the  griev- 
ances next  mentioned,.plaintiffs  were  lawfully  possessed  of  a  certain  other 
messuage  and  premises,  with  the  appurtenances,  situate  at  Greenwich 
aforesaid,  in  the  county  aforesaid,  adjoining  to  and  abutting  upon  the 
said  River  Thames,  being  such  public  navigable  river  as  aforesaid ;  and 
by  reason  thereof  plaintiffs,  before  and  at  the  time  of  the  committing, 
&c.,  and  at  all  times,  were  accustomed,  and  of  right  entitled,  to  have, 
and  still  of  right  ought  to  have,  full  and  free  use  and  navigation  of  the 
said  river,  for  the  purpose  of  passing  and  repassing  thereon  in  boats,  &c., 
and  of  conveying  their  servants,  goods  and  merchandise  to  and  from  the 
said  last  mentioned  messuage  and  premises,  and  also  convenient  access 
to  the  same  messuage  and  premises  from  the  said  river,  from  time  to 
time  and  at  all  times,  for  the  necessary  and  beneficial  occupation  and 
enjoyment  of  the  same.  Nevertheless,  defendant,  well  knowing,  &c., 
♦9941  l^'i^  contriving,  &c.,  *  heretofore,  to  wit,  on  9th  November,  1842, 
and  on  divers  other,  &c.,  wrongfully,  &c.,  and  without  the  leave, 
JLC,  placed  and  fixed  in  and  upon  the  said  River  Thames,  and  in  and 
upon  that  part  thereof  which  is  near  to  the  last  mentioned  messuage  and 
premises,  divers  barges,  planks,  &c.,  and  other  materials,  and  wrong- 
fully, &c.,  kept  and  continued  the  same  so  there  placed  and  fixed  for  a 
long  space  of  time,  to  wit,  thence  hitherto,  &c.,  and  thereby,  during  all 
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the  time  last  aforesaid,  defendant  wrongfully  and  unlawfully  hindered 
and  prevented  plaintiffs  from  having  the  full  and  free  use  and  navigation 
of  the  said  river,  and  from  passing  and  repassing  thereon  to  and  from 
the  said  last  mentioned  messuage  and  premises  in  boats,  &c.,  and  from 
conveying  their  servants,  goods  and  merchandise,  from  time  to  time,  to 
and  from  the  said  messuage  and  premises,  and  from  occupying  and 
enjoying  the  same  in  so  convenient  and  beneficial  a  manner  as  they 
otherwise  might  and  would  have  done :  and  by  reason  of  the  premises 
last  aforesaid  plaintiflfs  have  been  put  to  great  trouble  and  expense  in 
and  about  the  conveyance  of  their  servants,  goods  and  merchandise,  and 
in  and  about  endeavouring  to  remove  the  said  obstructions,  kc. 

The  8th  count  was  for  similar  injuries  to  plaintiffs  in  respect  of  their 
possession  and  occupation  of  other  premises :  averring,  as  damage,  that 
thereby  defendant,  then  and  during  all  the  time  last  aforesaid,  hindered 
and  prevented  the  plaintiffs  from  having  the  full  and  free  use  and  navi- 
gation of  the  said  river  for  the  purposes  lust  aforesaid,  and  from  con- 
veying to  and  from  their  said  several  messuages  and  premises  last 
mentioned,  in  their  boats,  barges  and  other  vessels,  divers  of  their 
servants  and  divers  goods  and  merchandise,  which  were  *then  r*QQc 
necessary  for  the  due  and  convenient  use  and  enjoyment  of 
the  same  several  messuages  and  premises  respectively,  and  divers 
materials  and  other  things  which  were  then  rei^uisite  fur  the  due  repair 
and  maintenance  of  the  same  messuages  and  premises  respectively :  and, 
by  reason  thereof,  plaintiffs  were  then  not  "only  greatly  impeded  and 
hindered  in  the  due  occupation  and  enjoymeut  oi*  the  same  messuages 
and  premises  respectively,  but  were  also  forcec^and  compelled  to  carry 
and  convey  their  said  servants  and  their  said  goods  and  merchandise, 
and  their  said  materials,  and  other  things,  by  land,  and  by  another  and 
longer  and  more  circuitous  and  inconvenient  route ;  and  were  also  put  to 
great  trouble  and  expense,  to  wit,  &c.,  in  and  about  the  last  mentioned 
carriage  and  conveyance,  and  in  and  about  endeavouring  to  remove  the 
obstructions  so  wrongfully,  &c. ;  and  have  been  and  are  thereby  other- 
wise greatly  injured,  &c. 

There  was  a  ninth  count,  on  which  nothing  turns. 

Pleas  :  1.  Not  guilty. 

2.  To  the  first  count,  denying  the  possession  of  the  tenant  alleged  in 
the  declaration. 

3.  To  the  same,  denying  that  plaintiffs  were  accustomed  to  have,  and 
ought  to  have  had,  the  full  and  free  use  and  navigation  of  that  part  of 
the  said  river  which  is  near  the  said  messuage,  &c.,  and  free  and  open 
passage  for  all  persons,  &c.,  for  the  due  occupation  of  the  said  messuage, 
&c. ;  mode  et  forma. 

4.  5,  6,  7,  8.  To  the  second,  third,  fourth,  fifth  and  sixth  counts, 
respectively,  similar  pleas  to  the  third. 

9.  To  the  seventh  count,  denying  the  right  of  the  plaintiffs  to  the  navi- 
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gation  of  the  river  for  the  beneficial  occupation  of  the  premises,  modo  et 
form&. 

•9961       *^^'  •'■^  *^®  eighth  count,  a  plea  denying  the  possession  of  the 
plaintifis. 

11.  To  the  eighth  count,  a  plea  like  the  ninth. 

Issues  were  joined  on  all  these  traverses. 

There  were  also  pleas  to  the  ninth  count :  but  on  this  count  plaintiff 
entered  a  nolle  prosequi. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Surrey  Spring  assizcb, 
1845,  the  defendant  was  proved  to  have  taken  a  part  in  causing  the 
obstruction,  which  consisted  of  a  floating  wharf,  whereby  access  to  the 
premises  in  question  from  the  river  was  obstructed  ;  and  evidence  was 
given  of  inconvenience  occasioned  thereby  to  the  occupiers  of  the  houses. 
It  was  objected,  on  behalf  of  the  defendant,  as  to  the  counts  on  the 
reversionary  interest,  that  no  permanent  obstruction,  or  other  injury  to 
the  reversion,  was  shown ;  and,  as  to  the  counts  on  the  possessory 
interest,  that  the  plaintiffs  were  not  shown  to  have  been  actually  damaged. 
The  Lord  Chief  Justice  reserved  leave  to  move  to  enter  a  verdict  for  the 
defendant,  and  directed  the  jury  to  find  for  the  plaintiffs  on  the  first  six 
counts  if  they  considered  the  erection  to  be  a  permanent  injury,  and  on 
the  seventh  and  eighth  counts  if  they  thought  it  proved  that  the  plain- 
tiffs were  actually  injured.  The  jur/  found  for  the  plaintiffs  on  all  the 
issues,  with  one  shilling  damages,  saying,  in  answer  to  a  question  from 
his  Lordship,  that  they  thought  no  actual  damage  had  been  suffered  by 
the  plaintiffs  in  respect  of  their  possessory  interest,  and  that  there  was 
no  evidence  as  to  the  amount  of  the  injury  complained  of  in  the  first  six 
counts. 

In  Easter  term,  1845,  SheCy  Serjt.,  obtained  a  rule  nisi  to  enter  a 
rerdict  for  the  defendant,  or  for  a  new  trial  on  the  ground  that  the  ver- 


* 
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diet  was  against  the  evidence,  *or  for  an  arrest  of  judgment,  or 


for  a  venire  de  novo.  In  Easter  term,  1846, 
Channell,  Serjt.,  and  Badeley  showed  cause. (a)  The  objection  taken 
to  the  counts  on  the  possessory  interest  is,  that  the  damage  sustained  by 
the  plaintiffs  to  that  interest  is  sustained  by  them  in  common  with  all 
the  public :  that  the  injury,  therefore,  is  in  the  nature  of  a  public  nui- 
sance ;  and  that,  no  damage  of  a  special  kind  to  themselves  being  shown, 
the  plaintiffs  cannot  recover.  And  this  objection  is  taken  both  in  the 
form  of  a  motion  to  enter  a  verdict  for  the  defendant  and  also  in  arrest  of 
judgment.  But  in  Rose  v.  Grroves,  5  M.  &  G.  613,  it  was  held  that  an  action 
on  the  case  lay  for  a  similar  obstruction,  particular  damage  to  the  plain- 
tiff being  proved ;  although  that  damage  was  in  point  of  fact  similar  in  its 
nature  to  that  which  all  the  public  sustained  thereby.  Such  damage  is 
of  a  special  kind,  in  the  sense  in  which  that  word  is  used  in  Chichester 
y.  Lethbr{d(/e,ViiUe&y  71,  which  is  more  properly  termed  "particular" 

(a)  April  2'3<1.  Beloie  Lord  Denman,  C.  J.,  Paiteson,  Williajw  and  Wiohtmak,  Js. 
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damage.  Rose  v.  GraveSj  as  was  observed  by  Tindal,  C.  J.,  in  his 
judgment  in  that  case,  is  not  to  be  distinguished  from  Iveson  v.  Moort^ 
1  Ld.  Raym.  486  ;(a)  Wilkes  v.  The  Hungerford  Canal  Company^  2  New 
Ca.  281 ;  and  Rose  v.  Miles,  4  M.  &  S.  101.  And  Greasley  v.  Codling,  2 
Bing.  263,  also  shows  that  a  "particular  inconvenience"  is  ground  for 
an  action  by  one  who  is  injured  by  a  nuisance  affecting  the  public,  but 
who,  by  *reason  of  his  peculiar  circumstances,  suffers  more  by  r»QQQ 
that  nuisance.  To  the  same  effect  is  Wiggins  v,  Boddington,  3 
C.  &  P.  544. 

The  same  reasoning  to  a  great  extent  applies  to  the  counts  on  the 
injury  to  the  reversionary  estate.  In  alleging  such  an  injury  in  plead- 
ing, it  is  not  necessary  to  aver  in  express  terms  that  the  injury  was  of  a 
permanent  character,  though  the  injury  set  out  and  proved  must  be  such 
an  one  as  would  affect  the  reversionary  interest ;  2  Chit.  PI.  note  («)  to 
p.  589  (7th  ed.),  Young  v.  Spencer,  10  B.  &  C.  145.  Whether  it  be  such 
an  injury  or  not  must  therefore  in  many  cases  become  a  question  of 
evidence  only.  The  first  six  counts  here  assert,  and  the  evidence 
showed,  a  continuous  obstruction,  kept  up  for  many  days ;  and  such, 
moreover,  as  must  always  render  the  repairing  the  premises  in  question, 
and  carrying  materials  for  that  purpose,  a  matter  of  greater  time  and 
expense.  Many  nuisances  removable  in  their  nature  may  nevertheless 
constitute  an  injury  to  the  reversion  ;  Tucker  v.  Newman,  11  A.  &  E.  40 ; 
Bedingfield  v.  Onslow,  3  Lev.  209 ;  although  they  might  be  abated  before 
the  estate  came  into  possession ;  Jesser  v.  Gij^ord,  4  Burr.  2141 ;  Shad- 
well  V.  Hutchinson,  3  C.  &  P,  615,  617  :  and  the  reversioner  has  his 
remedy  even  though,  on  the  whole,  the  benefit  to  the  property  was 
greater  than  the  injury;  Alston  v.  Scales,  9  Bing.  3. 

It  is  contended  that  no  damage  was  found  in  this  case  by  the  jury. 
But,  where  there  is  a  breach  of  duty  or  an  illegal  act,  the  law  will 
import  damage  ns  resulting  from  it,  although  no  pecuniary  loss,  or  none 
that  is  *appreciable,  be  proved;  Ashbyv.  White,  2  Ld.  Raym.  938,  r#QQQ 
955 ;  ffobson  v.  Todd,  4  T.  R.  71 ;  Pindar  v.  Wadsworthy  2  East,  *- 
154;  Barker  v.  Green,  2  Bing.  317.(i) 

If,  however,  the  counts  for  injury  to  the  reversionary  interest  be  bad, 
yet,  the  damages  being  nominal  only,  the  Court  will  attribute  them  to 
the  counts  on  the  possessory  interest ;  for  the  case  of  nominal  damages 
forms  an  exception  to  the  rule  that  damages  generally  entered  must  be 
held  to  apply  to  the  whole  declaration.(<?) 

Shee,  Serjt.,  Peacock  and  Pigott,  contr^.  No  authority  which  has 
been  cited  shows  that  an  individual  can  recover  in  respect  of  a  public 

(a)  S.  C.  1  Salk.  15;  Holt,  10;  Carth.  451 ;  12  Mod.  262;  1  Com.  Rep.  53;  Comb.  480;  note 
ia)  to  Chichenter  v.  Lelhbridge,  Willes,  74. 

(6)  As  to  this  case,  see  IVUliamt  v.  Mo$iyn,  4  M .  &  W.  145,  154. 

(c)  The  argument  against  the  rule  is  reported  by  H.  Merivale,  Esq. 

The  argument  in  support  of  the  rule  was  heard  on  April  27th,  1S46,  before  Lord  Dsmmait, 
C.  J.,  Williams  and  Colbbidob»  Js. 
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nuisance,  where  his  particular  damage  is  identical  with  the  injury  to  the 
public.  A  distinct  damage  to  the  individual  was  proved  in  Wilkes  v. 
Hung  erf  or  d  Market  Company  ;  Rose  v.  Groves;  Roser.  Miles;  Iveson  v. 
Moore;  and  Chichester  v.  Lethhridge, 

As  to  the  counts  on  the  reversionary  interest,  no  such  damage  to  the 
reversion  is  shown  as  will  support  this  action.  The  public  obstruction 
might,  while  it  lasted,  be  an  injury  to  the  occupiers.  But  it  was  not 
permanent ;  no  injury  appears  which,  by  any  legal  consequence,  could 
*1000"l  *^®^*  *^®  reversion:  and,  as  a  matter  *of  fact,  the  jury  con- 
sidered that  no  actual  injury  to  the  plaintiff  was  proved. 
Even  as  to  the  immediate  tenants,  the  case  resembles  Fineux  v.  Hoven- 
den,  Cro.  Eliz.  664,  where  a  majority  of  the  Judges  held  that  the 
obstruction  of  a  public  right  of  way  was  not  a  special  injury  for  which 
an  individual  could  sue.  If,  however,  the  immediate  tenants  could  com- 
plain, that  gives  no  right  of  action  to  the  reversioner,  unless  he  show  a 
permanent  obstruction,  or,  as  in  Jesser  v.  Gifford^  some  actual  injury  to 
the  reversion ;  Baxter  v.  Taylor^  4  B.  &  Ad.  72  (explained  in  Tucker 
V.  Newman^  11  A.  &  E.  40,  43).  That  the  obstruction  might  possibly 
continue  after  the  expiration  of  the  particular  estate  proves  nothing ; 
Jackson  v.  Pesked,  1  M.  &  S.  234.  The  nuisance,  as  described  in  every 
count,  might  be  abated  by  any  person :  2  Hawk.  PL  Cr.  148  (ed.  7),  B. 
I.  ch.  75,  s.  12.  [Coleridge,  J.  May  not  I  sue  a  man  for  erecting  a 
permanent  wharf  across  my  frontage  ?]  The  partyin  actual  occupation 
may  so  sue,  if  the  erection  be  found  to  be  injurious ;  Fay  v.  Prentice^  1 
C.  B.  828.  It  is  true  that  Lord  Hale,  Be  Port,  85,  part  2,  ch.  7,  says 
that  not  every  building  below  high  water  mark  is  ipso  facto  in  law  a 
nuisance.  But  in  Rex  v.  Ward,  4  A.  &  E.  384,  406,  the  Court  explain 
that,  in  that  passage,  he  means  only  that  there  may  be  such  erections 
which  are  not  nuisances :  here  every  count  shows  that  the  erection  com- 
plained of  is  a  public  nuisance.  The  action  would  lie,  if  the  erection, 
though  not  causing  actual  injury,  prejudiced  the  right  of  the  reversioner ; 
Ashhy  V.  White,  2  Ld.  Raym.  938,  955.  But  no  prejudice  to  the  right 
•10011  ^^  ^^^  reversioner  *arises  from  an  illegal  obstruction  during  the 
particular  estate.  An  action  might  indeed  lie,  if  the  reversion 
had  been  put  up  to  sale,  and  brought  a  less  price  in  consequence  of  the 
obstruction.  But  that  something  of  this  kind  is  necessary,  appears  from 
Hopwood  v.  Schojieldy  2  Moo.  &  R.  34. 

The  counts  on  the  possessory  interest  are  bad  on  the  principle,  already 
established,  that  the  nuisance  is  public,  and  particular  damage  is  nega- 
tived. The  mere  debarring  of  an  individual  from  using  a  public  high- 
way, and  his  delay  thereby,  "  is  not  such  a  special  damage  for  which 
an  action  on  the  case  will  lie  ;**  Paine  v.  Partrich^  Carth.  191, 194.  To 
the  same  effect  are  Co.  Lit.  56  a,*  and  Hubert  v.  Groves^  1  Esp.  N.  P.  C. 
148,  which  has  not  been  overruled. 

A  further  objection,  on  the  record,  to  all  the  eight  counts  is  that,  if 
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they  allege  any  private  right  at  all,  they  allege  it  as  co-existent  with  a 
public  one.  Now  the  two  cannot  co-exist ;  Chichester  v.  Lcthbridge^ 
Willes,  71.  The  seventh  count  actually  states  the  public  right,  and 
then,  "  by  reason  thereof,"  a  right  of  the  plaintiffs  to  access  to  their  own 
premises.  This  is  the  ordinary  way  of  alleging  a  private  riglit ;  note  (2) 
to  Mellor  v.  Spateman,  1  Wms.  Saund.  346,  2  Chitt.  PI.  617  (7th  ed.), 
and  note  (z)  there.  On  the  same  ground,  the  verdict  must  be  entered 
for  the  defendant  on  the  traverses  of  the  private  right. 

Even  if  the  possessory  counts  be  good,  the  judgment  must  be  arrested, 
or  a  venire  de  novo  awarded,  for  the  badness  of  the  others ;  or  the  ver- 
dict must  be  entered  for  the  defendant  on  the  seventh  and  eighth  counts, 
and  judgment  on  the  others  be  arrested.  The  jury  found  *no  r»^/N/.o 
damages  in  respect  of  the  possession  of  the  plaintiffs ;  the  nomi-  *- 
nal  damages  are  therefore  confined  to  the  counts  on  the  reversion ;  and, 
as  to  these,  the  verdict  can  be  supported  only  on  the  supposition  that  the 
erection,  without  actual  damage,  is  by  necessary  intendment  of  law  an 
injury  to  the  reversion.  On  the  other  hand,  if  the  damages  are  taken 
to  be  assessed  generally  on  all  the  counts,  and  some  are  bad,  there  must 
be  a  venire  de  novo ;  Leach  v.  Thomas,  2  M.  &  W.  427 ;  Empson  v. 
Chriffin,  11  A.  k  E.  186.  Oar.  adv.  vtUt. 

Lord  Denman,  C.  J.,  in  this  term  (January  26th),  delivered  the  judg- 
ment of  the  Court. 

A  rule  was  obtained  for  arresting  the  judgment  in  this  case,  on  objec- 
tions taken  to  eight  counts.  All  of  them  complained  of  injury  to  the 
plaintiffs  from  the  unlawful  stopping  up  of  a  public  river :  the  first  six 
alleging  that  his  reversionary  estate  in  six  different  houses,  occupied  by 
as  many  several  tenants,  had  sustained  damage  therefrom,  two  that  the 
like  damage  had  been  done  to  houses  of  which  he  was  possessed.  On  a 
ninth  count  a  nolle  prosequi  was  entered. 

The  objection  to  those  counts  in  which  the  plaintiffs  declared  in  respect 
of  their  own  possession  was,  that  the  unlawful  act  of  stopping  a  road  is 
a  nuisance  to  all  the  Queen's  subjects,  and  not  the  ground  of  action  at 
the  suit  of  an  individual.  But  this  objection,  in  its  general  form,  was 
considered  in  the  case  of  Chichester  v.  Lethbridge,  and  overruled,  when 
a  plaintiff  sustains  any  special  damage  from  the  unlawful  obstruction. 


[•1003 


Iveson  V.  ^Mbore,  1  Ld.  Raym.  486,(a)  in  Lord  Raymond  and 
other  reporters  of  that  period,  cited  in  a  note  at  the  end  of  that 
case,  is  precisely  in  point.  So  in  the  case  of  Mose  v.  Groves,  6  M.  & 
6.  613,  which  explains  that  special  damage  here  means  damage  brought 
on  the  individual  complaining,  which  might  be  perhaps  more  properly 
styled  particular  damage,  or  '^  a  special  damage  more  than  the  rest  of  " 
her  Majesty's  "subjects,**(5)  and  not  that  sort  of  damage  only  which 

(a)  S.  G.  1  Snlk.  15;  Holt,  10;  Garth.  451 ;  12  Mod.  262;  1  Gom.  Rep.  5S;  Gomb.  480, 
note  (o)  to  Chkhe»ter  v.  I^thbridge,  Willea,  74 
{b)  Willes,  74,  note  (a). 
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may  or  may  not  ensue  from  the  act  done,  but  entitles  the  plaintiff,  when 
it  does  occur,  to  specific  reparation  in  the  form  of  damages. 

The  objection  to  the  six  counts  was,  that  the  unlawful  act  charged 
does  not  J  per  se,  import  any  damage  to  the  plaintiffs'  reversionary  interest 
The  tenant  in  possession  is  abridged  of  his  rights  by  the  stoppage  of  a 

*  public  road,  and  may  suffer  damage  from  it.  But  the  landlord,  who  is 
out  of  possession,  is  in  no  wise  damnified  by  his  tenant's  being  prevented 
from  enjoying  his  house  in  so  ample  a  manner  as  he  might  otherwise 
have  done.  Each  of  the  counts  in  question  would  be  established  by  evi- 
dence proving  that  the  defendant  had,  on  two  different  days,  placed  a 
bar  across  the  road  for  five  minutes  only.  In  Baxter  v.  Taylor^  4  B.  i 
Ad.  72,  a  greater  obstruction  was  held  to  give  a  reversioner  no  cause  of 
action.  Even  a  more  permanent  nuisance  may  not  continue  till  the  end 
of  the  lease,  when  the  plaintiff's  right  of  possession  would  accrue,  but 
might  in  the  meantime  be  abated  by  one  of  the  public,  or  by  the  sheriff 
•10041  ^^  indictment.  These  counts  do  not  even  aver  *(a8  in  Ro%e  v. 
-"  Groves)  that  the  obstruction  was  continued  to  the  time  of  bring- 
ing the  action.(a)  If,  indeed,  an  obstruction  of  a  public  road  appeared  to 
be  of  a  permanent  nature  in  its  construction,  or  professed,  either  by 
notice  aflSxed  or  in  any  other  way,  to  deny  the  public  right,  and  so  led 

vto  an  opinion  that  no  road  was  there,  the  value  of  the  house  might  be 
lowered  in  public  estimation,  and  pecuniary  loss  might  follow,  for  which 
we  will  not  say  that  an  action  would  not  lie.  But  this  is  a  peculiar  state 
of  things,  which  ought  to  be  distinctly  set  forth,  and  by  no  means  arises 
from  the  naked  fact  that,  while  the  plaintifi^s  house  was  in  the  hands  of 
his  tenant,  a  public  road  had  been  obstructed  by  the  defendant. 

Some  of  these  counts  being  good  and  some  bad,  the  damages  might 
properly  have  been  severed,  and  judgment  entered  for  the  plaintiffs  on 
the  good  counts,  and  arrested  on  the  others.  But,  on  referring  to  my  note, 
I  find  that,  in  answer  to  my  question  on  the  subject,  the  jury  declared 
that  the  plaintiffs  had  in  fact  sustained  no  damage  whatever ;  and  a  ver- 
dict was  taken  for  1«.  on  the  whole  declaration.  We  have,  therefore, 
no  power  to  enter  the  verdict  on  any  particular  counts,  but  are  placed 
under  necessity  of  arresting  the  judgment  generally. 

Judgment  arrested. 

(a)  See,  as  to  this,  the  allegation  of  the  keeping  and  continuing,  in  the  first  count,  p.  992. 
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Where  a  clause  in  a  statute  provides  that  no  action  shall  be  commenced  against  any  person 
for  anything  done  in  pursuance  of  or  under  the  authority  of  the  act  until  certain  notice  has 
been  given,  nor  after  sufficient  satisfaction  or  tender  of  satisfaction,  those  persons  are 
within  the  protection  of  the  clause  who,  although  their  act  be  not  legally  justifiable  under  the 
statute,  act  in  a  bona  fide  belief  that  they  are  executing  some  particular  orovision  of  the 
statute,  provided  such  belief  be  not  utterly  unreasonable 
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As  under  sect.  109  of  the  Highway  Act,  5  &,  (•  W.  4,  c.  50,  where  a  Board,  formed  under 
'  sect.  18,  with  the  assistant  surveyor,  broke  down  a  gate,  without  any  previous  application 
to  justices,  in  assertion  of  a  supposed  public  footway,  which  turned  out  not  to  exist. 

Trespass  against  John  Hopper,  five  others,  and  John  Cox.    The  decla-  . 
ration  charged  that  defendants  with  force  and  arms  broke  and  entered 
divers  closes  of  plaintiff,  in  the  parish  of  Bishop  Wearmouth,  county  of 
Durham,  and  broke  open  two  gates  of  plaintiff,  &c.,  and  trod  down  the 
grass,  &c. 

Pleas.  1.  Not  guilty  (by  statute).  Issue  thereon.  2.  That  there 
was  in  the  locus  in  quo  a  public  footway,  which  was  obstructed  by  the 
gates;  justification,  in  use  of  the  footway  and  for  removing  the  obstruc- 
tion. The  replication  traversed  the  existence  of  the  footway;  on  which 
traverse  issue  was  joined. 

On  the  trial,  before  Cresswell,  J.,  at  the  Durham  Summer  assizes, 
184*5,  it  appeared  that  the  plaintiff  was  tenant  of  the  land  in  question  to 
a  Mrs.  Reed ;  that  the  defendant  Cox  was  the  assistant  surveyor  of  the 
parish  of  Bishop  Wearmouth  under  a  Highway  Board,  formed  in  pursu- 
ance of  the  Highway  Act,  5  &  6  W.  4,  c.  50,  s.  18 ;  and^that  the  other 
six  defendants  were  members  of  the. Board  and  inhabitants  of  the  parish. 
On  15th  July,  1844,  at  a  special  meeting  of  the  Board,  at  which  these 
six  defendants  were  present,  the  following  resolution  was- adopted. 

**  Memorandum.  The  inhabitants  of  the  township  of  Bishop  Wear- 
mouth, in  vestry  assembled,  having  resolved  that  such  portion  of  the 
highway  rate  as  might  be  *requisite  should  be  applied  to  the  r^-iAAg 
prosecution  or  defence  of  any  action  which  might  arise  out  of 
any  proceedings  the  Highway  Board  might  consider  necessary  to  adopt 
for  restoring  to  the  public  its  ancient  right  of  way  past  Thornhill,  and 
having  instructed  the  Highway  Board  to  direct  their  surveyor  forthwith 
no  open  out  this  road  to  the  public :  Resolved,  That  it  is  the  duty  of  this 
Board  to  obey  the  instructions  of  their  constituents  (the  rate-payers),  who 
contribute  the  necessary  funds.  It  is  therefore  ordered  that  the  assist- 
ant  purveyor  of  the  Board  be,  and  he  is  hereby,  directed  to  open  out 
the  road  through  Thornhill  past  Broad  Meadows  to  the  public :  Resolved, 
That  the  clerk  communicate  the  above  resolution  to  Mrs.  Reed,  and 
request  to  be  placed  in  communication  with  her  solicitor  on  the  subject. 
Unless  a  suitable  arrangement  for  opening  the  road  forthwith,  It  is 
ordered.  That  the  surveyor  open  the  same  on  Wednesday  next,  and 
remove  all  obstructions  there  may  be  to  the  enjoyment  of  the  road  to  the 
public." 

In  pursuance  of  this  order,  no  arrangement  having  been  made  with 
Mrs.  Reed,  the  defendant  Cox  broke  down  a  gate,  for  the  purpose  of 
opening  the  alleged  road,  and  passed  over  the  ground  in  question,  being 
in  the  occupation  of  the  plaintiff;  which  were  the  trespasses  complained 
of.  The  defendants  did  not  prove,  to  the  satisfaction  of  the  jury,  that 
there  was  a  public  highway :  but  it  was  insisted,  on  their  behalf,  that 
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they  were  entitled  to  twenty-one  days'  notice  of  action,  under  stat.  5  &  6 
W.  4,  c.  50,  8.  109(a),  which  had  not  been  *given.  The  learned 
J  Judge  reserved  leave  to  move  to  enter  a  verdict  for  the  defendants 
on  this  point :  and  a  verdict  was  taken  for  the  plaintiff  on  both  issues. 

In  Michaelmas  Term,  1845,  Watson  obtained  a  rule  nisi  for  entering 
a  verdict  for  the  defendants  on  the  first  issue.     In  last  term,(6) 

Knowles,  F,  Robinson  and  J,  C  Heath  showed  cause.  The  defend- 
ants were  not  within  the  protection  of  sect.  109  of  stat.  5  &  6  W.  4,  c. 
50,  the  trespasses  not  being  "  anything  done  in  pursuance  of  or  under 
the  authority  of  this  act."  It  is  not  enough  that  a  party  should  suppose 
himself  entitled  to  do  the  thing  under  the  act :  there  must  be,  besides 
bona  fides,  a  reasonable  ground  for  the  supposition,  chough  it  is  not 
necessary  that  the  supposition  should  be  legally  true.  Here  no  such 
reasonable  ground  could  exist.  The  board  is  formed  under  sect.  18, 
which  gives  it  the  powers  of  the  vestry  and  the  surveyor.  The  sections 
relied  upon,  as  conferring  the  powers  to  do  the  act  now  in  question,  are 

*10081  ^^^  ^"^  *^^  *^^^'  ^^^  ^^^^'  ^^  authorises  only  the  *pruning, 
^  &c.,  of  hedges  and  trees  which  prejudice  the  highway,  and  that 
under  the  order  of  justices.  Sect.  67  authorises  cleansing  ditches,  laying 
bridges,  and  similar  works.  Sect.  72  imposes  penalties  for  obstructing 
the  passage  of  a  footway  or  highway,  and  for  other  nuisances  thereto. 
Could  it  be  supposed  that  any  of  these  sections  warranted  a  surveyor  in 
breaking  down  a  gate  in  assertion  of  a  disputed  highway,  without  order 
of  a  justice  ?  The  surveyor's  duty,  under  sect.  6,  is  to  ''  repair  and 
keep  in  repair  the  several  highways."  [Patteson,  J.,  referred  to  sect. 
69.]  That  relates  only  to  carriageways  and  cartways.  If  a  highway 
be  out  of  repair,  a  mode  of  proceeding  is  given  by  the  94th  and  follow- 
ing sections,  which  the  defendants  have  not  adopted.  Thus  there  is,  not 
only  no  ground  for  inferring  a  reasonable  belief,  but  strong  proof  to  the 
contrary.  The  question  whether  the  facts  proved  were  reasonable 
ground  for  the  belief  is  for  the  Court,  not  for  a  jury ;  Panton  v.  Wil- 
liamsj  2  Q.  B.  169.  [  Watson^  for  the  defendants.  That  will  be  admit- 
ted.] The  authorities  appear  at  first  sight  not  quite  consistent :  but  the 
decisions  may  be  divided  into  two  classes ;  comprehending,  first,  thuso 
where  a  bona  Mq  belief  has  been  held  enough ;  secondly,  those  where 

,  (a)  Which  enncts:  '*  That  no  action  or  8uit  shall  be  commenced  against  any  person  for  ar  \ 
Thing  done  in  pursiiaiire  of  or  under  the  authority  of  this  act  until  twenty-one  days*  notice  ba«' 
iMjen  given  thereof  in  writing  to  the  justice,  surveyor,  or  person  against  whom  such  action  is 
intended  to  lie  brought,  nor  after  suflicieni  satisfacrion  or  tender  of  satisfaction  has  been  made 
to  tiic  party  aggrieved,  nor  after  three  calendar  monlhs  next  alter  the  fact  coruroiiied  for  which 
such  action  or  suit  shall  be  so  brought  ;*'  "  and  the  defendant  in  such  action  or  suit  may  pie** 
the  general  issue,  and  give  this  act  and  every  special  matter  in  evidence  at  any  trial  wSitrh 
shall  be  had  thereupon  ;  and  if  the  matter  or  thing  shall  appear  to  have  been  done  under  or  by 
virtue  of  this  act,  or  if  it  ^hall  appear  that  fiiirh  ncrion  or  suit  was  brought  before  twenty-one 
days'  notice  thereof  given  os  atbresoid.  or  that  sufticient  satista'ction  was  made  or  tendered  as 
aforesaid,  or  if  any  action  ur  suit  shall  not  be  conmienced  within  the  tmic  before  linited.'* 
"then  the  jury  shall  find  a  verdict  tor  the  defendant  therein." 
ih)  December  4th,  1>^4G.     Before  \a>x6  Denman,  ('.  J..  Pattenox.  <'•  t.KiuDGE  and  Wioar- 

HAN,  Jb. 
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a  reasonable  belief  has  been  held  to  be  requisite.     The  decisions  of  the 
former  class  may,  for  the  most  part,  be  explained ;  and  those  of  the 
second  class  present  a  view  which  is  always  consistent  with  good  sense. 
A  bonft  fide  belief  is  simply  a  belief:  a  mal&  fide  belief  could  not  exist. 
A  large  class  of  cases,  where  magistrates  or  constables  have  received  . 
the  protection  of  stat.  24  G.  2,  c.  44,  ss.  1,  6,  8  (or  other  *sta-   r#i  qqo 
tutes  conferring  protection  on  parties  filling  a  specified  office), 
becajiise  they  acted  on  a  bon&  fide  belief,  rest  on  a  distinct  ground.    Such 
are  BHggs  v.  Evelyn,  2  H.  Bl.  114 ;    Weller  v.  Toke,  9  East,  364 ;   Theo- 
bald  V.  Crichmore,  1 B.  &  Aid.  227  ;    Wedge  v.  Berkeley,  6  A.  &  E.  668 ; 
Ballinger  v.  Ferris,  1  M.  &  W.  628 ;  S.  C.  Tyrwh.  k  G.  920 ;  Prestidge 
V.  Woodman,  1  B.  &  C.  12.     There  the  character  gives  the  jurisdiction ; 
and  it  is  enough  that  there  should  be  no  malice.     The  case  of  an  excise 
officer  is  similar ;   Oreenway  v.  Hurd,  4  T.  R.  553.     The  principle  by 
which  these  cases  are  distinguished  is  illustrated  by  Hughes  v.  Bucklandj 
15  M.  &  W.  346.(a)     They  would  be  applicable  here  if  the  protection  of 
sect.  109  of  Stat.  5  &  6  W.  4,  c.  50,  had  been  given  specifically  to  parties 
filling  a  particular  character,  as  surveyors,  or  members  of  the  Board : 
but  it  is  given  generally.     In  this  class  of  cases,  the  bon&  fide  belief  is 
no  protection  unless  the  party  fill  the  office  in  fact.     Again,  bon&  fide 
belief  is  all  that  need  be  proved  where  the  supposed  authority  is  given 
by  a  statute  difficult  to  construe,  which  has  not  been  technically  adhered 
to ;  there  it  cannot  be  said  that  the  belief  is  unreasonable.     To  this 
class  belong  Pratt  v.  Hillman,  4  B.  &  C.  269,  and  Wells  v.  Ody,  2  C.  M. 
&  R.  128,  S.  C.  5  Tyrwh.  725,  cases  under  the  Building  Act,  14  G.  3, 
c.  78  ;    Waterhouse  v.  Keen,  4  B.  &  C.  200,  a  case  of  toll  under  a  Turn- 
pike Act ;  Beechey  v.  Sides,  9  B.  &  C.  806 ;  and  Reed  v.  Cowmeadow,  6 
A.  &  E.  661,  under  the  Malicious  Mischief  Act,  7  &  8  G.  4,  c.  30 ;  Jones 
T.  Q-ooday,  9  M.  &  W.  736,  under  *a  Paving  Act.     In  other  r#"iAio 
cases,  parties  have  been  held  entitled  to  the  protection  where, 
besides  the  actual  belief,  there  was  a  fair  colour  for  it ;  as  in  Rudd  v. 
Scott,  2  Scott,  N.  R.  631.     On  the  other  hand,  where  no  such  colour  has 
appeared,  the  belief  has  been  held  insufficient ;  Cook  v.  Leonard^  6  B.  & 
/;.  351 ;  Cann  v.  Clipperton,  10  A.  &  E.  582  ;  Lidster  v.  Borrow,  9  A.  & 
'e.  654 ;  Hopkins  v.  Crowe,  4  A.  &  E.  774  ;  Bush  v.  Green,  4  New  Ca. 
41  ;    The  Company  of  Proprietors  of  the  Witham  Navigation  v.  Pad- 
/#7/,  4  B.  &  Ad.  69 ;  Eliot  v.  Allen,  1  C.  B.  18  ;  Bartholomew  v.  Carter, 
AM.  k  G.  612;  Shatwell  v.  Hall,  10  M.  k  W.  523.     Carpue  v.  London 
and  Brighton  Railway  Company,  5  Q.  B.  747,  is  also  an  authority  on  the 
([uestion  what  shall  be  deemed  a  thing  done  in  pursuance  of  a  statute. 
If,  in  the  present  case,  a  bon&  fide  belief  would  cause  the  thing  to  have 
been  done  "under  or  by  virtue  of  this  act,"  it  would,  under  sect.  109, 
<mtitle  the  defendants  to  a  verdict,  with  or  without  notice.    [Colbridge, 
J.  Surely  there  are  many  cases  in  which  bona  fides  has  been  held  to 

la)  See  Braham  v.  Walkins,  16  M.  dt  W.  77. 
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satisfy  such  a  clause  as  this,  though  the  clause  also  directed  a  rerdict 
for  the  defendant  where  the  thing  should  he  done  under  the  authority  of 
the  act.]  That  was  so  in  some  of  the  cases,  as  in  Pratt  v.  ffiilmany  4  B 
&  C.  269,(a)  and  Waterhouse  v.  Keen,  4  B.  &  C.  200  ;{b)  in  many  others, 
there  was  no  such  direction ;  and  it  does  not  appear  that  this  conse- 
quence has  heen  pointed  out  in  argument.  [Coleridge,  J.  It  was  much 
insisted  upon  in  Stamp  v.  Sweetland,  8  Q.  B.  13  :  but  the  decision  there 
*inin  ^*®  ^^  *another  point.]  It  must  be  admitted  that,  if  the  words 
^  ^^  in  pursuance,"  &c.,  have  not  a  different  meaning  when  applied 
to  the  provision  as  to  notice  in  the  beginning  of  sect.  109,  and  that  as 
to  a  verdict  if  the  thing  shall  appear  to  have  been  done,  &c.,  the  former 
provision  becomes  superfluous :  yet  it  is  difficult  to  say  that  the  same 
words  occurring  in  the  same  clause  are  to  have  two  interpretations. 

Watson^  Oranger  and  Atherton,  contr^.      As  the  bona  fides  is  not 
disputed,  it  is  for  the  plaintiff  to  negative  reasonableness.     Now  the 
general  purport  of  the  act  might  well  lead  the  Board  to  believe  that  they 
were  acting  at  least  in  analogy  to  the  powers  expressly  conferred  on 
them.    Under  sect.  69  the  surveyor  is  to  abate  encroachments.   [Wight- 
man,  J.     The  party  encroaching  is  to  be  fined,  and  the  surveyor  to 
cause  the  encroachment  to  be  taken  down ;  and  the  justices  may  direct 
the  expense  to  be  levied  by  distress,  as  in  the  case  of  forfeitures  under 
the  act.]     The  clause  may  not  strictly  justify  what  has  been  done ;  bat 
the  question  is  as  to  absence  of  all  colour  for  it.     A  similar  argument 
arises  on  sect.  73.     Again,  the  plaintiff,  supposing  the  highway  to  have 
existed,  was  liable  to  a  penalty  for  placing  the  gate,  under  sect.  72 : 
here  the  Board  have  merely  done  directly  what  (if  they  had  been  right 
in  their  belief  as  to  the  facts)  they  might  have  done  indirectly  by  enfor- 
cing the  penalty.     Indeed,  the  surveyor  having,  under  sect.   18,  the 
general  superintendence  of  the  highways,  it  may  be  questioned,  whether 
he  cannot  in  his  discretion  remove  some  obstructions,  as,  for  instance,  if 
a  gate  were  placed  across  a  street.     [Wightman,  J.     That  would  be 
under  the  former  *law,  not  under  the  authority  of  the  act.] 
"■J   Jones  V.  Gooday,  9  M.  &  W.  736,  is  a  case  very  closely  resem- 
bling the  present.     The  defendant  there,  imagining  that  he  was  autho- 
rised to  do  an  act  under  a  paving  statute  with  a  protecting  clause,  had 
exceeded  his  power ;  but  the  Court  held  him  entitled  to  notice :  and  Lord 
Abingbr  said  that,  even  if  the  thing  done  were  unauthorised,  "  never- 
theless, if  there  were  a  case  where  the  commissioners,  acting  bonfi  fide 
on  a  doubt  as  to  the  meaning  of  the  words  of  the  act  of  parliament,  did 
such  an  act,  I  am  far  from  supposing  that  they  might  not  have  a  defence 
under  this  clause:''  and  Parke,  B.,  who  laid  down  a  similar  principle, 
objected  to  a  strict  application  of  the  doctrine  in  Cook  v.  Leonard^  6  B. 
&;  C.  361.((?)   In  Ballinger  v.  Ferri%,\  M.  &  W.  628,  S.  C.  Tyrwh.  &  G. 

(a)  See  stat.  14  6.  3,  c.  78,  a.  100.  (6  See  p.  203. 

(c;  WaUon  referred  also  to  a  cose  (not  reported)  decided  by  the  Court  of  Exchequer  in  Trinity 
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920,  the  constable  was  taken  to  have  acted  illegally ;  i)ut  he  was  held 
entitled  to  notice  because  he  acted  in  pursuance  of  an  authority  supposed 
to  be  given  by  act  of  parliament.  In  Beechey  v.  SideB^  9  B.  &  G. 
806,  809,  Lord  Tenterden  said :  '^  It  has  uniformly  been  held,  that 
where  a  party  bon&  fide  believes  or  supposes  he  is  acting  in  pursuance 
of  an  act  of  parliament,  he  is  within  the  protection  of  such  a  clause."  A 
safe  doctrine  seems  to  be  laid  down  by  Williams,  J.,  in  Cann  v.  Clip- 
perton,  10  A.  &  E.  582,  589 :  "It  would  be  wild  work  if  a  party  might 
give  himself  protection  by  merely  saying  that  he  i)elieved  himself  acting 
in  •pursuance  of  a  statute ;  for  no  one  can  say  what  may  possi-  r^n  ai  q 
bly  come  into  an  individual's  mind  on  stich  a  subject.  Still,  ^ 
protecting  clauses,  like  that  before  us,  would  be  useless  if  it  were  neces- 
sary  that  the  person  claiming  their  benefit  should  have  acted  quite 
rightly.  The  case  to  which  they  refer  must  lie  between  a  mere  foolish 
imagination  and  a  perfect  observance  of  the  statute.*'  In  Ruddy.  Scottj 
2  Scott's  New  B.  631,  it  was  attempted  to  show  that  the  defendant  had 
80  entirely  misconstrued  the  act  as  to  be  without  the  protection  of  such 
a  clause :  but  the  Court  held  that  it  was  rightly  left  to  the  jury  whether 
he  bonfi  fide  intended  to  act  in  'pursuance  of  the  statute.  Lid%ter  v. 
BorroWy  9  A.  &  E.  654,  is  inapplicable :  the  party  there  acted  as  a 
voiunteer,  without  colour  of  right ;  he  merely  fancied  that  he  filled  the 
character  of  gamekeeper.  In  The  Company  of  the  Proprietors  of  the 
Witham  Navigation  v.  Padley,  4  B.  &  Ad.  69,  the  question  was  whether, 
under  the  statutable  general  issue,  the  defendants  could  justify  what 
they  had  done ;  for  that,  it  was  necessary  that  they  should  have  followed 
the  act  strictly.  The  difficulty  suggested  as  arising  on  the  comparison 
of  the  two  clauses,  in  sect.  109,  as  to  notice  and  as  to  the  verdict,  does 
not  exist.  The  notice  is  required  when  the  thing  is  done  '^  in  pursuance 
of  or  under  the  authority  of  this  act ;"  the  defendant  is  to  have  a  verdict 
if  the  thing  "appears  to  have  been  done  under  or  by  virtue  of  this  act." 
The  former  words  apply  to  a  fair  belief  on  the  part  of  the  person  acting : 
the  latter  require  a  compliance  with  the  act.  Cur.  adv.  vuU. 

*Lord  Denman,  C.  J.,  in  this  term  (January  14th),  delivered  r^inij^ 
the  judgment  of  the  Court.'  ^ 

This  was  an  action  of  trespass  for  breaking  the  plaintiifs  gate,  for 
which  he  recovered  a  verdict  and  con8iderable  damages.  The  defendants 
claimed  a  nonsuit,  because  no  notice  of  action  had  been  given,  though 
the  trespass  was  committed  (as  they  contended)  in  pursuance  of  the  late 
Highway  Act,  though  not  strictly  justifiable  under  its  provisions. 

The  case  was  rendered  quite  peculiar  from  an  admission  on  all  hands, 
at  the  trial,  Dhat  the  defendants  acted  bona  fide  in  committing  the  tres- 
pass.    But  several  decisions  have  established  that  bona  fides  is  not  alone 

term,  1845,  where  that  Court  held  that  an  officer  of  the  Metropolitan  Police,  who  had  entered 
a  house  to  search  for  stolen  goods  without  the  warrant  of  a  justice,  was  neYertheless  protected 
pv  sect  41  of  siat.  10  G.  4,  c.  44,  having  acted  bona  fide. 

3c2 
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sufficient  to  bring  a  case  within  the  privileges  of  such  an  act  of  parlia* 
ment,  which  ought  not  to  be  accorded  to  a  proceeding  which  the  Court 
Jeems  utterly  unreasonable  and  absurd.  And  some  of  the  cases  have 
sjaid  (properly  in  our  opinion)  that  it  is  not  enough  for  the  defendant  to 
nave  thought  generally  that  he  possesses  the  power  to  do  what  was  done  ; 
he  must  also  think  that  it  was  done  in  execution  of  some  particular  pro- 
vision of  the  statute  which  applies. 

We  are  of  opinion  that  in  this  case  the  defendants  might  believe  that 
they  were  acting  in  execution  of  the  power  to  remove  obstructions  in 
public  roads,  without  coming  to  a  very  irrational  conclusion.  The  argu- 
ment against  it  is  indeed  founded  on  a  specific  clause  which  prescribes  a 
different  course  of  proceeding  to  this  end :  but  we  are  not  prepared  to 
say  that  officers  of  this  description  are  bound  to  argue  on  a  comparison 
of  various  clauses  in  a  long  act,  and  to  decide  correctly.  We  think  that 
clauses  which  confer  this  privilege  ought  to  receive  a  liberal  construction, 
♦10151  ^®^*^®®  officers  *deserve  the  protection  of  a  fair  notice  of  the 
ground  of  complaint  when  they  act  bond  fide  :  compensation  may 
then  be  obtained  without  further  litigation  :  and  there  is  no  substantial 
inconvenience  in  requiring  the  party  a'ggrieved  to  give  such  notice :  on 
the  contrary,  he  may  be  greatly  benefited  by  the  result  just  alluded  to. 

Rule  ^solute. 
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A  Judge  has  power  to  set  aside  a  frivolous  demurrer  to  a  plea. 

Declaration  in  case,  against  F.,  S.  and  C,  charged  that  defendant  F.  was  retained,  by  the 
executor  of  E.,  to  sell  by  auction  the  goods  which  were  of  E% ;  that  defendants  had  caused 
to  be  published  certain  advertisements  announcing  the  auction,  and  announcing  that  a  certain 
quantity  of  choice  wines  would  be  sold  thereat,  and  that  they  had  been  the  property  of  G.  ; 
that  defendants,  knowing  the  premises,  conspired  to  bring  to  the  place  of  sale  at  the  time  of 
the  sale  wines  of  inferior  quality,  which  had  not  belonged  to  E.,  and  falsely  to  represent  lo 
plaintiff  and  others  attending  the  sale,  that  these  wines  were  valuable  and  had  been  ihe 
property  of  E.,  and  were  sold  by  order  of  his  executor,  and  thereby  to  induce  plaintifl'  aad 
others  to  purchase  them,  and  thereby  to  deceive  and  defiraud  the  purchasers.  That  defend- 
ants did  so  bring,  &c.,  and  did  so  falsely  represent,  &rC. ;  whereupon  plaintiff,  at  request 
of  F.,  purchased  a  quantity  of  such  wines,  which  were  worthless,  and  had  not  belonged  to 
E.,  as  defendants  knew. 

The  three  defendants  pleaded  separately.  S.  pleaded  that  he,  S.,  had  not  caused  the  adver- 
tisements  to  be  published  modo  et  forma  ;  and  D.  pleaded  that  he,  D.,  had  not.  PlaintiflT 
demurred  to  these  pleas,  on  the  ground  that  the  traverses  were  immaterial.(o)  A  Judge,  on 
Bummons,  ordered  the  demurrers  to  be  set  aside  as  frivolous,  or  that  the  allegations  in  the 
declaration  which  the  pleas  traversed  should  be  struck  out. 

This  Court,  in  banc,  held  the  order  to  be  right. 

Although  S.  and  D.,  before  obtaining  the  summons,  had  obtained  time  to  join  in  demurrer. 

And  although  F.,  to  whose  plea  (setting  up  a  different  defence)  plaintiff  denmrred  also,  hid 
joined  in  demurrer. 

Case.  The  declaration  charged  that,  whereas,  before  and  at  the  time 
of  the  making  of  the  conspiracy,  confederacy,  combination  and  agree- 
ment, and   of  the  committing,   &c.,   hereinafter  mentioned,  defendant 

(a)  The  abstract  is  confined  to  the  ground  of  demurrer  noticed  by  the  Court. 
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Frederick  Charles  Fitch  exercised  and  carried  on  the  trade  and  husinesA 
of  an  auctioneer,  and,  as  such  auctioneer,  had  been  and  was  retained  and 
employed  to  sell  and  *di8po8e  of  by  public  auction,  by  the  order  ri>-i  ni  g 
of  the  executor  of  one  Ellys  Anderson  Stephens,  deceased,  divers  . 
goods,  chattels  and  effects,  which  were  of  the  said  E.  A.  S.,  at  certain 
premises  called  Bower  Hall,  situate,  &c. ;  and  whereas  defendants,  before 
and  at  the  time  of  the  making  of  the  conspiracy,  &c.,  and  before  the 
committing,  &c.,  as  hereinafter  mentioned,  had  caused  and  procured  to 
be  printed,  and  published  and  publicly  circulated,  divers  advertisements, 
announcements  and  publications,  advertising,  announcing  and  publishing 
the  said  intended  sale  by  auction,  and  that  the  same  would  take  place 
upon  the  said  premises  on  the  31st  March,  1845,  and  on  the  five  follow- 
ing days,  at  ten  o'clock  each  day ;  and  that  the  sale  would  be  made  by 
the  said  F.  C.  F. ;  and  by  divers,  to  wit,  ten  thousand,  of  the  said  adver- 
tisements, announcements,  &c.,  the  defendants  advertised,  and  announced 
and  published,  that  there  would  be  sold  at  the  said  auction  about  two 
hundred  dozen  of  wines,  and  that  the  sale  was  by  order  of  the  executor 
of  E.  A.  S. ;  and  by  divers,  to  wit,  ten  thousand,  other  of  the  said  adver- 
tisements, &c.,  defendants  announced  and  published  that  there  would  be 
sold  at  the  said  auction  two  hundred  dozen  of  choice  old  wine,  in  port, 
sherry  anS  madeira,  and  that  the  same  had  been  part  of  the  valuable 
property  belonging  to  the  said  E.  A.  S. :  Yet  defendants,  well  knowing  the 
premises,  but  contriving,  &c.,  to  injure,  deceive  and  defraud  plaintiff,  here- 
tofore, to  wit,  on,  &c.,  wickedly  and  maliciously  did,  amongst  themselves, 
conspire,  combine,  confederate  and  agree  together  deceitfully  to  bring  and 
place  in  and  upon  the  said  premises,  before  and  at  the  time  of  the  said  in- 
tended sale,  divers  large  quantities  of  wines  of  inferior  and  bad  quality,  and 
wines  that  •had  never  belonged  to  E,  A.  S.,  and  falsely,  fraudu-  r#-|A|'T 
lently  and  deceitfully  to  represent  and  pretend,  to  plaintiff  and 
others  attending  the  said  sale,  that  the  same  were  valuable  wines,  and  that 
the  same  had  belonged  to  E.  A.  S.,  and  were  sold  by  order  of  his  executor, 
and  thereby  to  induce  and  persuade  plaintiff  and  others  attending  at  the 
Bale  to  bid  for  and  purchase  the  same,  and  thereby  to  deceive  and 
defraud  the  purchasers  thereof:  That  defendants,  in  pursuance  of,  and 
according  to  the  said  conspiracy,  &c.,  and  in  order  to  carry  the  same 
into  effect,  did,  to  wit,  on,  &c.,  bring  and  place  in  and  upon  the  said 
premises,  before  and  at  the  time  of  the  said  intended  sale-,  divers  large 
quantities,  to  wit,  two  hundred  dozen,  of  wines  of  inferior  and  bad 
quality,  and  which  had  not  nor  had  any  part  thereof  ever  belonged  to  £. 
A.  S. ;  and,  at  the  said  sale  by  auction,  which  took  place  (to  wit)  on, 
&c.,  defendants,  in  further  pursuance  of  the  said  confederacy,  &c.,  and 
in  order  to  carry  the  same  into  effect,  did  falsely,  fraudulently  and 
deceitfully  represent  and  pretend  to  the  plaintiff  and  other  persons 
attending  the  sale,  at  the  sale,  that  the  said  wines  were  valuable  wines, 
and  had  belonged  to  E.  A.  S. :  whereupon  plaintiff,  confiding  in  the  said 
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rcprespntations  and  pretences,  and  believing  that  the  same  were  true,  at 
thfc  request  of  defendant,  F.  C.  F.,  as  such  auctioneer  as  aforesaid,  at 
the  said  sale,  to  wit,  on,  &c.,  did  bid  for,  and  became  and  was  the  par- 
chaser  of,  and  the  said  F.  G.  F.  then,  as  such  auctioned,  sold  to  him, 
divers,  to  wit,  fifty-five  dozen  bottles  full  of  sherry  wine,  twelve  dozen 
bottles  full  of  port  wine,  and  four  dozen  and  eleven  bottles  full  of 
madeira  wine,  in  divers,  to  wit,  thirty-four,  lots,  at  and  for  various 
♦Ifllftl  P"^®^>  amounting  in  the  whole  (to  *wit)  to  131/.  12«.  lid.:  and 
^  defendants,  by  their  falsely,  fraudulently  and  deceitfully  repre- 
senting and  pretending  to  plaintiff  that  the  said  wines  were  valuable 
wines,  and  that  they  had  belonged  to  E.  A.  S.,  then  induced  plaintiff  to 
buy,  and  he  then  by  reason  thereof  did  buy,  of  defendant  F.  C.  F.  as 
such  auctioneer  as  aforesaid  the  said  bottles  containing  the  said  wines, 
in  the  said  lots,  at  and  for  the  said  prices,  amounting,  to  wit,  to  131/. 
12s.  lid. :  and  plaintiff  afterwards,  to  wit,  on,  &c.,  paid  to  F.  C.  F.  the 
said  sum  of  1312.  12«.  lid.:  Whereas,  in  truth  and  in  fact,  the  said 
wines  in  the  said  bottles  so  bid  for  by  plaintiff,  and  so  purchased  by 
and  sold  to  him  as  aforesaid,  were  not,  nor  were  any  or  either  of  them, 
valuable  wines,  but  the  same  were  worthless  and  bad  wines,  and  the 
same  had  not,  nor  had  any  or  either  of  them,  or  any  part  thereof,  ever 
belonged  to  £.  A.  S. ;  as  defendants  at  the  time  of  their  daking  the 
said  false  and  fraudulent  representations  and  pretences,  and  during  all 
the  time  aforesaid,  well  knew. 

This  declaration  was  delivered  to  the  three  defendants  on  31st  October, 
1846.  Each  of  them  obtained  time  to  plead,  on  terms  of  pleading 
issuably :  and,  on  2l8t  November,  each  pleaded  separately. 

Fitch  pleaded  :  First,  Not  guilty ;  Secondly,  as  to  the  bottles  full  of 
sherry  and  the  bottles  full  of  port,  that  he  had  brought  assumpsit  in  C. 
B.,  against  plaintiff  for  goods  bargained  and  sold,  which  were  the  said 
bottles ;  and  plaintiff  had  pleaded,  amongst  other  pleas,  fraud  of  Fitch 
and  others ;  and  Fitch  had  replied  De  injuria ;  that,  on  the  trial  of  the 
issue,  plaintiff  had  produced  evidence  of  the  grievances  now  complained 
of;  but  the  issue  had  been  found  for  the  now  defendant,  who  had 
•101Q1  r^c^v®''*®^  judgment;  wherefore  he  prayed  if  plaintiff  *should 
^  be  admitted  against  the  record  to  complain,  &c.  *  The  plaintif 
joined  issue  on  the  first  plea,  and  demurred  specially  to  the  second. 

Surridge  pleaded :  First,  Not  guilty ;  Secondly,  that  he  did  not  cause 
or  procure  to  be  printed  and  published,  and  publicly  circulated,  the  said 
advertisements,  announcements  and  publications  in  the  declaration  men- 
tioned, or  any  of  them,  or  any  part  thereof,  in  manner,  &c. ;  .Thirdly, 
that  he  did  not,  by  any  of  the  said  advertisements,  announcements  or 
publications  in  the  declaration  mentioned,  advertise,  announce  or  publisli 
that  there  would  be  sold  at  the  said  auction  about  two  hundred  dozen  of 
wines,  and  that  the  sale  was  by  order  of  the  executor  of  E.  A.  S.,  in 
manner,  &c. ;  Fourthly,  that  he  did  not,  by  any  of  the  said  advertise 
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ments,  &c.,  in  the  declaration  mentioned,  advertise,  Ac,  that  there  would 
be  sold  at  the  said  auction  two  hundred  dozen  of  choice  old  wine  in  port, 
sherry  and  madeira,  and  that  the  same  had  been  part  of  the  valuable 
property  belonging  to  the  said  E.  A.  S.,  in  manner,  &c.  All  four  pleas 
concluded  to  the  country.  The  plaintiff  joined  issue  on  the  first,  and 
demurred  specially  to  the  other  three.  The  grounds  of  demurrer  to  the 
second  were  that  it  did  not  sufficiently  confess  and  avoid  or  traverse  and 
deny ;  that,  if  material,  it  was  an  argamentative  plea  of  Not  guilty ;  that 
it  put  in  issue  immaterial  matter ;  that,  though  it  denied  that  defendant 
Surridge  caused  or  procured  to  be  printed,  &c.,  it  did  not  deny  that  the 
other  defendants,  or  either  of  them,  printed,  &c.,  nor  that  they  were 
printed,  &c.,  at  all ;  and  for  that  it  traversed  the  printing,  publishing 
and  circulating  in  the  conjunctive  and  not  in  the  disjunctive.  Similar 
grounds  were  assigned  for  the  demurrers  to  the  third  and  fourth  pleas, 
mutatis  mutandis. 

•Dunn  pleaded  :  First,  Not  guilty ;  Secondly,  that  Fitch  was  r*i  qoa 
not  retained  or  employed  to  sell  or  dispose  of  by  public  auction,  ^ 
by  order  of  the  executor  of  E.  A.  S.,  the  said  goods,  &c.,  which  were  of 
E.  A.  S.,  in  manner,  &c. ;  Thirdly,  Fourthly  and  Fifthly,  pleas  con- 
taining denials  as  to  himself  corrcspondinjy  with  those  in  the  second,  third 
and  fourth  pleas  of  Surridge.  All  the  pleas  concluded  to  the  country. 
The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  demurred 
specially  to  the  other  three,  on  the  same  grounds  as  those  assigned  in  the 
demurrers  to  Surridge's  pleas. 

The  marginal  statements  to  each  demurrer  referred  to  the  grounds 
assigned  in  the  body  of  it. 

These  replications  were  all  delivered  on  7th  December.  Time  to 
rejoin  was  obtained  by  all  the  defendants  twice,  namely  on  11th  and  17th 
December.  On  22d  December,  the  defendant  Fitch  joined  in  demurrer: 
but  each  of  the  other  two  defendants,  Surridge  and  Dunn,  took  out  a 
summons,  which  was  heard  before  Erle,  J.,  on  24th  December ;  and  he, 
in  compliance  with  the  same,  made  two  orders,  that  the  demurrers  to  the 
pleas  of  the  respective  defendants  last  mentioned  "  be  set  aside  as  frivo- 
lous, or  that  the  allegations  in  the  declaration  of  which  those  pleas  are 
traverses  be  struck  out,  as  being  immaterial  and  surplusage,  to  entrap 
the  defendant."     In  this  term,(<i) 

Willes  moved  to  set  aside  the  two  orders  of  Erle,  J.  First,  it  has 
been  doubted  whether  the  power  of  setting  aside  demurrers  as  frivolous 
applies  to  demurrers  by  *  plain  tiffs.  The  power  was  given  for  r*iA.2i 
the  purpose  of  preventing  unnecessary  delay  by  defendants.  Bj' 
R.  G.  Hil.  4  W.  4,  2 ;  5  B.  &  Ad.  xix. ;  the  frivolous  demurrer  is  to  be 
set  aside,  and  leave  given  to  sign  judgment,  "  as  for  want  of  a  plea." 

Secondly,  the  application  is  too  late.  The  rule  only  provides  that  the 
demurrer  shall  be  *'  set  aside  as  irregular."     Now  the  irregularity  has 

(/i)  .TatiuAf^  H'h.     nt'iun;  Lord  Denman,  C.  J.,  Pattesun,  CoLERiDaE  and  ErlEi  Js 
v^^L.  IX— 74 
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been  waived,  these  defendants  having  obtained  time  to  rejoin,  and  another 
defendant  having  actually  rejoined.  If  a  non-issuable  plea  be  pleaded 
when  the  defendant  is  under  terms  to  plead  issuablj,  the  plaintiff  cannot 
sign  judgment  after  obtaining  time  to  reply,  because  that  is  considered 
as  an  admission  that  he  ought  to  reply ;  Trott  v.  Smithy  9  M.  4;  W.  765, 
Utead  V.  Carey^  7  M.  &  G.  646.  [Lord  Denman,  C.  J.  When  a  demur 
rer  is  set  aside  as  frivolous,  that  is  not  necessarily  for  irregularity. 
The  Court  does  it  (at  the  suggestion  of  the  parties,  it  is  true)  in  order 
that  there  may  not  be  nonsense  on  its  records.]  It  has  been  sometimes 
said  that  the  practice  of  setting  aside  demurrers  originated  in  the  R.  G. 
Hil.  4  W.  4,  2,  requiring  a  statement  of  the  matter  of  law  in  the  mar- 
gin. [Lord  Denman,  C.  J.  No.  If  there  be  no  statement^  or  a  frivo- 
lous one,  the  demurrer  may  be  set  aside,  though  good ;  but  frivolous 
demurrers  were  set  aside  before  that  rule.]  As  to  the  other  branch  of 
the  learned  Judge's  orders,  for  striking  out  the  allegations  in  the  declara- 
tion as  immaterial,  the  power  does  not  depend  on  the  New  Rules :  and  the 
practice  is  that  this  cannot  be  done  after  plea  pleaded,  or  time  obtained 
*102'^1  ^^^  pleading;  1  Chitt.  *Archb.  Pr.  197  (8th  ed.)  Besides,  the 
^"^  defendant  Fitch  having  joined  in  demurrer,  how  can  the  declara- 
tion be  amended  as  between  the  plaintiff  and  the  other  two  defendants? 

Thirdly,  the  demurrers  are  valid.  It  is  immatWial  whether  the  par- 
ticular defendant  pleading  had  caused  the  a^lvertisements  to  be  published 
iTid  circulated  modo  et  formfi.  The  gist  nf  the  action  is  the  conspiracy, 
[t  does  not  signify  who  published  the  advertisements,  if  the  defendants 
ttsed  them  as  part  of  the  fraud.  Not  guilty  would  cover  all  the  suggested 
defence.  [Erlb,  J.  The  defendants  say,  either  your  averments  are 
material  and  must  be  traversed,  or  they  are  immaterial  and  must  be  struck 
out.]  The  answer  is,  that  if  the  traverses  are  material  the  defendants 
will  have  judgment  on  the  demurrer,  if  they  are  immaterial  the  defendants 
do  not  require  them,  because  immaterial  matter  not  traversed  is  not 
admitted ;  Bennion  v.  Davison^  3  M.  &  W.  179.  Besides,  the  pleas 
demurred  to  are  bad  as  traversing  several  matters  conjunctively  instead 
of  disjunctively.  Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  in  this  term  (January  25th),  delivered  the  judg- 
ment of  the  Court. 

This  was  an  application  to  discharge  an  order  of  my  brother  Erlb,  for 
setting  aside  as  frivolous  the  plaintiff's  demurrers  to  three  of  the  defend- 
ants' pleas,  or  striking  out  of  the  declaration  the  averments  denied  by 
those  pleas. 

The  first  ground,  that  the  plaintiff  is  not  within  the  rule  under  which 

*10^^1   demurrers  may  be  set  aside  as  frivolous,  *we  think  wholly  unte> 

-'  nable.    The  argument  is  drawn  from  the  word  "  plea,"  employed 

in  that  rule.     But  we  are  of  opinion  that  plea  here  means  pleading^  and 

iplies  to  any  pleading  by  either  party. 

Secondly,  a  frivolous  demurrer  was  said  to  be  of  the  nature  of  an 
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irregularity,  and  to  have  been  waived  in  this  case  by  the  defendants 
asking  for  time  to  join  in  demurrer.  We  think  that  it  is  not  an  irregu- 
larity, but  an  improper  proceeding,  which  the  Court  in  its  discretion  may 
set  aside  at  any  time.  And  we  think  the  delay  here  affords  no  reason 
for  the  Judge  refusing  this  application,  even  if  we  can  review  his  decision 
in  this  respect. 

We  fully  concur  in  opinion  with  the  learned  Judge,  that  the  order 
ought  to  be  made.  The  pleas  possibly  tender  immaterial  issues :  but,  if 
so,  the  plaintiff,  by  introducing  into  his  declaration  the  averments  which 
they  negative,  is  alone  to  blame.  The  defendant  is  not  bound  to  place 
himself  under  the  disadvantage  of  appearing  to  admit  their  truth  by 
passing  them  over  without  contradiction.  And,  if  they  are  immaterial, 
the  plaintiff  cannot  suffer  by  withdrawing  them  from  the  record. 

Rule  refused. 


♦WEARING  V.  SMITH.  [•1024 

Under  stat.  5  &  6  Vict.  c.  122,  8.  42,  this  Court  in  banc  has  no  jurisdiction  to  discharge  a  pri- 
soner who  has  become  bankrupt  and  is  in  execution  under  a  judgment  obtained  before  the 
confirmation  of  his  certificate,  the  jurisdiction  being  given  to  a  single  Judge.  But  if  a  Judge 
has,  on  hearing,  refused  to  discharge,  this  Court  may  be  moved  to  rescind  his  order. 

On  such  application  to  a  Judge,  he  mny  receive,  and  decide  upon  affidavit,  the  objection  that 
the  certificate  is  void,  under  pect.  38.  on  occount  of  Uisses  by  gamblint;:,  and,  if  he  considers 
the  gambling  to  be  proved,  should  refuse  the  application.  And  he  may  receive  evidence 
of  several  distinct  cases  of  loss  by  gambling  within  sect.  38. 

Watson,  in  last  term,(a)  moved  for  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  defendant  should  not  be  discharged  out  of  the  cus- 
tody of  the  Keeper  of  the  Queen's  Prison,  as  to  this  action.  Defend- 
ant was  arrested  in  August,  1845,  upon  a  ca.  sa.  on  a  judgment  recovered 
in  this  Court  against  him  by  the  plaintiff.  In  June,  1846,  a  fiat  in  bank- 
ruptcy was  issued  against  him,  directed  to  the  Commissioner  of  the 
Bristol  Court  of  Bankruptcy ;  and  he  afterwards  obtained  his  certificate 
of  conformity,  which  was  confirmed  by  the  Court  of  Review.  Afterwards, 
on  7th  October,  1846,  he  took  out  a  summons  to  show  cause  before  a 
Judge  why  he  should  not  be  discharged  out  of  custody  as  to  this  action, 
on  the  ground  that  the  debt  therein  claimed  was  proveable  under  the 
fiat.  The  summons  was  heard  before  Erle,  J.,  when  the  certificate, 
duly  enrolled,  was  produced ;  but  affidavits  in  opposition  were  put  in,  to 
the  effect  that  the  defendant  had  lost  20/.  by  gaming  in  one  day ;  and 
the  learned  Judge,  under  sect.  38  of  stat.  5  &  6  Vict.  c.  122,  declined 
to  order  the  discharge.  The  defendant  caused  a  second  summons  to  be 
taken  out,  which  was  heard  before  the  same  Judge  ;  *when  the  r»2025 
defendant  offered  affidavits  to  negative  the  alleged  gambling ;  but 
his  Lordship  refused  to  suffer  them  to  be  read,  and  dismissed  the  summons 
with  costs.  The  defendant  now  deposed  that  he  had  had  no  opportunity 
of  answering  the  affidavits  in  which  the  gambling  was  sworn  to  ;  but  that 
^tt)  November  Ski,  1846.    Before  Lord  Denman,  C.  J.,  Coleridge,  Wiohtman  and  Erle,  Js 
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the  same  charge  had  been  made  in  opposition  to  the  granting  of  his 
certificate  before  the  Bristol  Court,  which  had  nevertheless  granted  the 
certificate.    And  he  now  deposed  that  the  affidavits  in  question  were  false. 

Watson  urged  that  the  defendant  was  entitled  to  his  discharge  under 
Stat.  5  &  6  Vict.  c.  122,  s.  42.  That  section  provides  that  the  bankrupt 
shall  be  discharged  from  execution  on  any  judgment  obtained  before  the 
confirmation,  ^^  on  such  bankrupt's  producing  his  certificate."  It  was 
here  produced,  having  been  duly  filed.  It  cannot  have  been  intended, 
by  sect.  38,  to  allow  the  application  to  be  met  by  an  affidavit  which  the 
bankrupt  has  no  opportunity  of  answ^ering.  The  objection  to  the  certifi- 
cate might  be  properly  raised  to  meet  a  plea  to  an  action  on  the  judg- 
ment ;  or  the  imputed  gambling  might  be  made  a  ground  for  an  appli- 
cation to  the  Court  of  Review  to  avoid  the  certificate.  [Coleridge,  J. 
What  power  have  we  to  discharge  the  prisoner  ?  Sect  42  only  authorises 
a  *' Judge  of  the  Court,  wherein  judgment  has  been  so  obtained,"  to 
order  the  discharge.]  The  Court  of  Exchequer  certainly  decided  that 
they  had  no  original  jurisdiction  to  order  stock  to  be  charged  under 
Stat.  1  &  2  Vict.  c.  110,  s.  14,  and  that  they  could  not  interfere  where 
a  Judge  at  chambers  had  refused  to  make  the  order,  though,  if  he  had 
♦lO^fil  ™*^^  ^^^^  *^  order,  *the  full  Court  must  have  reviewed  it.(a) 
-*  But  here  the  Court  may  at  any  rate  deal  with  its  own  process. 
[Coleridge,  J.  You  are  applying  under  the  statute.  Do  you  say  you 
were  entitled  to  make  this  motion  without  applying  to  a  Judge  at  cham- 
bers at  all  ?]  That  seems  to  follow  from  the  defendant  being  in  execution 
on  a  judgment  of  this  Court.  Cur.  adt\  vult. 

Lord  Denman,  C.  J.,  in  the  same  term  (November  10th),  delivered 
the  judgment  of  the  Court, 

This  was  a  motion  to  discharge  a  bankrupt  prisoner  from  execution 
on  a  judgment  obtained  before  the  prisoner  obtained  a  confirmation  of 
his  certificate  of  conformity.  The  application  was  first  made  to  my 
brother  Erlb,  who,  upon  affidavits  being  produced  showing  that  the 
bankrupt  had  lost  more  than  20/.  in  one  day  by  gambling,  refused  to 
order  the  discharge ;  and  who,  on  a  second  application,  refused  to  heai 
affidavits  negativing  the  loss  by  gambling.  The  prisoner  now  applies  to 
this  Court  on  affidavits  negativing  such  loss.  But  we  think  that  the 
Court  has  no  power  to  act  under  sect.  42  of  stat.  5  &  6  Vict.  c.  122, 
which  gives  the  power  to  a  single  Judge  only.  That  puts  an  end  to  the 
present  application.  We  do  not  say  so  on  the  ground  that  the  learned 
Judge  has  decided  finally,  or  that  a  second  application  could  not  be 
made  to  him,  or  on  the  merits.  We  simply  decide  that  we  have  no 
jurisdiction  t#  entertain  the  application.  We  say  nothing  against 
another  application  to  the  Jud^e  at  chambers.  Rule  refused. 

•1  no»n        *Another  summons  was  afterwards  taken  out,  and  heard  before 
Erle,  J.,  when  affidavits  were  produced  to  negative  and    to 

ia\  BrovDH  V.  Bamford,  9  M.  &  W.  42.     See  Morris  v.  Manesttf,  7  Q.  B.  674. 
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establish  the  charge  of  a  loss  by  gambling  to  an  amount  sufficient  to 
avoid  the  certificate.  The  learned  Judge  ordered  the  summons  to  be 
dismissed  with  costs. 

Watitan^  in  this  term, (a)  moved  to  rescind  the  order.  The  application 
13  not  now  for  the  discharge  of  the  defendant,  but  to  rescind  the  order, 
under  which  he  is  called  upon  to  pay  costs.  The  Judge  had  no  power, 
under  sect.  38,  to  treat  the  certificate  as  void  ;  the  proper  mode  of 
insisting  on  that  section  is  to  raise  the  point  when  the  certificate  is  to  be 
allowed  or  confirmed.  If  a  bankrupt  be  arrested  on  mesne  process  for 
a  debt  proveable  under  the  fiat,  he  may,  by  sect.  42,  be  discharged  upon 
entering  an  appearance;  and  he  may  plead  that  the  cause  of  action 
accrued  before  the  bankruptcy;  and  the  certificate  and  its  confirmation 
will  be  sufficient  evidence  of  all  the  proceedings  in  bankruptcy.  [Pattb- 
SON,  J.  I  do  not  understand  what  can  have  been  meant  by  the  provision 
as  to  the  arrest  on  mesne  process :  could  it  be  intended  that  a  party 
arrested  under  a  Judge's  order  should  be  discharged  on  entering  an 
appearance?  Coleridge,  J.  Do  you  say  that,  if  the  certificate  be 
allowed  and  confirmed,  and  the  loss  by  gambling  be  afterwards  discovered, 
the  certificate  must  stand  good  ?]  The  certificate  may  in  that  case  be 
avoided  by  the  Court  of  Review.     Under  the  old  law,  certificates  were 


avoided  upon  a  case  being  properly  *made  out  before  the  Court 
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which  had  jurisdiction  in  bankruptcy;  Ex  parte  Tallis,  1  Rose, 
371 ;  Ex  parte  Cawthome,  2  Rose,  186;  Ex  parte  Hood,  1  Gl.  &  Jam. 
219  (where  it  was  held  that  the  case  ought  to  be  beyond  doubt);  Bailey 
v.  Vincent,  5  Mad.  48,  49.  In  Ex  parte  Dodson,  Buck,  225,  the 
Court  refused  to  stay  the  certificate,  because  the  petitioner  had  a  remedy 
;it  law.  The  old  law  remains,  except  so  far  as  it  is  inconsistent  with 
8tat.  5  &  6  Vict.  c.  122,  by  sect.  2.  The  Court  of  Review  may  direct 
an  issue ;  stat.  1  &  2  W.  4,  c.  56,  s.  4.  The  judgment  creditor  would 
have  the  means  of  enforcing  the  objection  to  the  certificate  on  debt  or 
scire  facias  on  the  judgment.  [Patteson,  J.  There  is  a  case  in  Buck's 
Re  ports,  (6)  where  the  Court  refused  to  discharge  a  bankrupt  from 
arrest  without  giving  an  opportunity  to  the  plaintifi*  to  show  that  the 
certificate  was  fraudulently  obtained.]  The  mode  here  pursued  would 
make  the  litigation  almost  endless.  Under  the  old  law,  anything  vacat- 
ing tlie  certificate  might  be  proved  under  the  similiter  to  a  plea  of 
bankruptcy  concluding  to  the  country ;  Hughes  v.  Morley,  1  B.  &  Aid. 
'11 '  but  only  one  case  of  gambling  coulcf  be  proved ;  Hughes  v.  Mor- 
Itfj/,  Holt's  N.  P.  C.  520,  at  Nisi  Prius.  Any  number  of  such  acts 
might  be  set  up,  to  be  tried  on  affidavits,  if  this  mode  of  proceeding 
wcM-e  al lowed. (er)  Cur.  adv.  vuU. 

{t  January  13ih.     Before  Lord  DsifMAN.  C.  J.,  Pattesow,  Coleridge  and  Erle,  Ja. 
(.')   Pro})nbIy  Nov>era  v.  Colman,  Buck,  5.    See  also  IVoolcol  v.  Ltieefier,  6  Taunt.  75,  men* 
(ill.  vd  iti  the  Index  to  Buck's  Reports,  p.  615. 
^1    In  fact,  several  alleged  losses  by  gambling  were  insisted  upon  in  the  present  case. 

8D 
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•Lord  Denman,  C.  J.,  in  this  term  (January  29th),  delivered 


the  judgment  of  the  Court. 

In  this  case  the  defendant  had  applied  by  summons  to  be  discharged 
out  of  custody  in  execution,  on  the  ground  that  he  had  obtained  his  cer- 
tificate in  bankruptcy  ;  stat.  5  &  6  Vict.  c.  122,  s.  42.  This  was  opposed 
under  sect.  38,  on  the  ground  that  he  had  lost  20/.  at  one  sitting  by  gaming ; 
and  my  brother  Ehle,  being  of  opinion  that  that  fact  was  proved^  dis- 
missed the  summons  with  costs.. 

Mr.  Watson  moved  for  a  rule  to  rescind  this  order,  on  the  ground  that 
the  production  of  the  certificate  entitled  the  bankrupt  to  his  discharge, 
that  the  Court  in  bankruptcy  had  exclusive  jurisdiction  to  try  whether  a 
certificate  was  void  for  gaming,  or,  if  the  fact  was  cognisable  in  the 
Courts  of  common  law,  it  was  so  only  before  a  jury,  and  not  by  affida- 
vit before  a  Judge ;  and  that  therefore  an  order  for  discharge  ought  to 
have  been  made,  notwithstanding  the  alleged  gaming. 

We  are  of  opinion  that  efiect  must  be  given,  in  any  Court  called  on 
to  act  on  a  certificate,  to  the  38th  section,  which  renders  a  certificate 
void  in  certain  events :  the  Court  or  Judge,  where  the  certificate  is 
offered,  must  act  judicially ;  and,  if  the  certificate  is  alleged  to  be  void, 
in  other  words  to  be  no  certificate,  must  decide  that  question ;  and,  if 
the  determination  of  it  depends  on  a  matter  of  fact,  must  ascertain  t)^at 
fact  in  the  same  manner  as  any  other  which  may  be  in  question  before 
them.  These  principles  were  acted  on  under  an  analogous  statute,  both 
at  Nisi  PriuS  and  in  Banc,  in  Hughes  v.  Morlcy^  Holt's  N.  P.  C.  520 : 
1  B.  &  Aid.  22. 

•lO^m  *^*'  ^*®  ^*^^  ^'^  *^^^  ^*®®  ^^^  ^^  creditor  who  objects  to  the 
-'  certificate  must  allege  a  single  fact  for  the  avoidance  thereof, 
and  must  confine  himself  to  that  fact.  Upon  this  we  would  observe  that 
we  are  not  aware  of  any  principle  of  law  which  would  support  this  as  a 
general  rule.     And  the  rule  is  refused.  Rule  refused.(a) 

(a)  See  Clark  v.  Smith,  3  C.  B.  982. 


LAMOND  and  Others  v.  DAVALL.     Feb.  1. 

Where  goods  are  sold  on  condition  that^  if  they  are  not  paid  for  at  a  time  specified,  the  owner 
may  resell  them,  and  the  vendee  shall  be  answerable  for  any  loss  on  resale,  such  sale  if 
conditional  and  not  absolute. 

Therefore,  if  the  vendee  do  not  pay  at  the  time,  and  the  vendor  resell  at  a  loss,  he  cannot 
maintain  assumpsit  for  goods  bargained  and  sold,  or  goods  sold  and  delivered. 

And  the  defence  may  be  raised  on  Non  assumpsit. 

Assumpsit  for  shares,  share  certificates,  scrip  and  scrip  receipts,  bar- 
gained and  sold,  for  shares,  &c.  (as  before)  sold  and  delivered,  for  money 
paid,  for  interest,  and  on  an  account  stated.     Plea :  Non  assumpsit 

On  the  trial,  before  Erle,  J.,  at  the  Middlesex  sittings  during  this  term. 
it  appeared  that  the  plaintiffs,  who  were  auctioneers,  had  sold  the  shares 
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by  auction  to  the  defendant  at  79/.,  and  had  afterwarda  resold  them  at 
ij'oL,  and  were  now  suing  for  the  79/.,  under  the  following  circumstances, 
as  stated  by  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court. 

"  It  appeared  that  the  goods  had  been  knocked  down  to  the  defendant 
at  an  auction  by  the  plaintiffs :  that  it  was  a  condition  of  the  sale  that 
the  goods  might  be  resold,  unless  the  purchase  money  was  paid  on  the 
following  day,  the  bidder  so  making  default  being  answerable  for  the  loss 
on  resale :  that  the  plaintiffs  had  exercised  this  right,  and  had  received 
63/.  from  a  *resale.  The  defendant  contended  for  a  nonsuit,  r+iAq-i 
because  the  power  of  resale  was  in  effect  a  condition  for  making  *■ 
void  the  sale ;  the  evidence  was,  therefore,  of  a  conditional  sale  which 
had  been  made  void,  whereas  the  declaration  was  on  an  absolute  sale  still 
subsisting.  The  learned  Judge  directed  a  nonsuit,  giving  leave  to  move 
to  enter  a  verdict  for  the  plaintiff."     In  this  term,(a) 

Ogle  moved  to  enter  a  verdict  for  the  plaintiff  for  such  sum  as  the 
Court  should  think  fit.  The  course  of  the  argument  sufficiently  appears 
from  the  judgment.  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  79/.,  for  goods  bargained  and  sold.  (His  Lord- 
ship then  stated  the  facts,  as  above.) 

Mr.  Offle  moved  accordingly,  and  contended  that  the  original  sale  was 
absolute,  and  that  the  resale  by  the  plaintiff  was  as  agent  for  the  defend- 
ant. And  he  cited  Mertens  v.  Adcock,  4Esp.  N.  P.  C.  251,  where  a  vendor 
had  recovered  for  goods  bargained  and  sold,  after  a  resale.  He  also 
contended  that,  under  the  plea  of  Non  assumpsit,  the  defence  was  not 
admissible. 

But  we  are  of  opinion  that  the  nonsuit  was  right.  It  appears  to  ua 
that  a  power  of  resale  implies  a  power  of  annulling  the  first  sale,  and 
that,  therefore,  the  first  sale  is  on  a  condition,  and  not  absolute.  There 
might  be  inconvenience  to  the  vendor  if  the  resale  was  held  to  *be  p^-  ^0.7 
by  him  as  agent  for  the  defaulter ;  and  there  is  injustice  to  the  *■ 
purchaser  in  holding  him  liable  for  the  full  price  of  the  goods  sold, 
though  he  cannot  have  the  goods,  and  though  the  vendor  may  have 
received  the  full  price  from  another  purchaser.  This  inconvenience  and 
injustice  would  be  avoided  by  holding  that  the  sale  is  conditioned  to  be 
void  in  case  of  default,  and  that  the  defaulter  in  case  of  resale  is  liable 
for  the  difference  and  expenses. 

The  ruling  at  Nisi  Prius  in  Mertens  v.  Adcock^  4  Esp.  N.  P.  C.  251,  is 
contrary  to  the  opinion  of  Gibbs,  C.  J.,  expressed  in  Hagedorn  y.Laing^ 
6  Taunt.  162 :  and  in  Maclean  v.  Dunn,  4  Bing.  722,  728,(i)  the  action 
for  damages  for  the  loss  on  resale  is  spoken  of  as  the  proper  course 
where  the  power  of  resale  is  exercised  without  an  express  stipulation 
for  it.  •     Rule  refused. 

(a)  January  21fli.     Before  Iy>rd  Df\man,  C  J.,  Patteson,  Colbridoe  and  Erle,  Js. 
(6)  During  the  argument  of  ilie  prr^ent  case,  Patteson,  J.,  referred  to  Aetbal  v.  Le^y^  10 
Bing.  376   •^«4. 
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»1033]        *POLLOCK  and  Another  v.  STACY.   Feb.l. 

Where  a  party,  entitled  to  a  lerm  in  land,  demises  the  land  to  another,  at  a  weekly  rent,  br 
the  whole  of  such  term,  and  it  is  the  intention  of  the  two  to  create  the  relation  of  lanulord 
and  tenant,  use  and  occupation  may  be  brought  for  the  whole  of  such  term,  although  the 
lessee  has  given  a  week*8  notice  to  quit  before  the  expiration  of  the  term,  and  has  quitted 
accordingly. 

Such  a  demise  will  not  be  deemed  an  assignment,  against  the  intention  of  the  parties,  though 
nothing  be  left  in  the  party  demising. 

Assumpsit  for  use  and  occupation,  and  on  an  account  stated.  Pleas : 
1.  Except  as  to  IZ.  5«.,  Non  assumpsit:  Issue  thereon.  2.  As  to  \L  5«., 
a  tender  :  Replication,  traversing  the  tender :  Issue  thereon. 

The  particulars  claimed  221.  10<r. ;  viz.  21.  10«,  for  two  weeks*  use  and 
occupation  of  apartments  from  26th  May  to  8th  June,  1846,  at  \h  5s, 
per  week ;  and  20/.  for  20  weeks  use  and  occupation  of  apartments  from 
9th  June  to  26th  October,  1846,  at  1/.  per  week. 

On  the  trial,  before  Erle,  J.,  at  the  MiddlesbX  sittings  in  this  term, 
a  verdict  was  found  for  the  plaintiffs  on  the  first  issue  and  for  the  defend- 
ant on  the  second,  under  the  following  circumstances,  as  stated  by  Lord 
Denman,  C.  J.,  in  delivering  judgment  on  the  after  mentioned  motion. 

"This  was  an  action  for  the  use  and  occupation  of  a  part  of  a  house 
from  June  to  October.  And,  at  the  trial  before  my  brother  Erle,  it 
was  proved  that  the  plaintiffs,  being  lessees  from  May  till  the  13th 
December,  let  by  parol  the  premises  to  the  defendant  tJU  the  latter 
day,(a)  reserving  a  weekly  rent :  that  the  parties  intended  to  create  the 
relation  of  landlord  and  tenant,  and  to  pass  the  interest  by  lease  :(6) 
that  the  defendant  occupied  and  paid  rent  till  June,  and  then  gave  a 
*1 0^4.1  ^^^'^^  notice  to  *quit,  and,  at  the  expiration  thereof,  returned 
the  key,  against  the  will  of  the  plaintiffs,  and  left  the  premises 
vacant,  and  refused  to  pay  any  subsequent  rent. 

"  Upon  these  facts,  the  defendant  objected  that,  as  the  plaintiffs 
intended  to  part  with  all  their  interest  in  the  premises,  they  must  be 
taken  to  have  intended  an  assignment,  and  that  the  transaction  could 
not  take  effect  as  an  assignment,  as  there  was  no  writing  nor  deed,  as 
required  by  stat.  29  C.  2,  c.  3,  s.  3,  and  stat.  8  &  9  Vict.  c.  106,  s.  3; 
and  that  therefore  the  defendant  was  not  liable  beyond  the  time  of  his 
actual  occupation.  The  learned  Judge  was  of  opinion  that  the  intention 
of  the  parties  at  the  time  of  the  contract  could  be  effected  by  holding 
that  the  interest  passed  by  way  of  lease,  and  directed  the  verdict  for  the 
plaintiffs,  with  liberty  for  the  defendant  to  move  for  a  nonsuit." 

Liishy  in  this  term,(c)  moved  accordingly.  The  course  of  the  argu- 
ment sufficiently  appears  from  the  judgment.(({)  Cur.  adv.  vulU 

(a)  One  part  of  the  premises  was  held  by  the  plaintiffs  and  let  to  the  defendant  for  a  shorter 
time  ;  but  no  distinct  legal  question  arose  on  this. 

(6)  This  was  so  found  by  the  jury,  in  answer  to  a  question  from  the  learned  Judge. 

(c)  January  2l9f.     Before  Lord  Denman,  C.  J.,  Patteso.v,  Coleridge  and  Crlk,  Jb. 

id)  Lush,  besides  the  authorities  cited  in  the  judgment,  referred  to  Edge  v.  Strafford,  1  C.  & 
J.  391 ;  S.  C.  1  Tyrwh.'293.   (The  same  paging  occurs  twice.) 
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Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
"Stating  the  facts  (as  above),  his  Lordship  proceeded  as  follows. 

Mr.  Lush  moved  accordingly,  on  the  same  ground,  and  contended 
that  PouUney  v.  Holmes^  1  Str.  405,  in  which  the  same  construction 
was  maintained,  had  been  overruled  in  the  case  oi  Barrett  v.  Ralph,  14 
M.  k  W.  348,  and  referred  to  Parmenter  *v.  Webber,  8  Taunt.  r»-|/vq/- 
593,  and  Smith  v.  Maphback,  1  T.  R.  441,  to  establish  that  ^  ^^^ 
the  transaction  was  an  assignment  and  not  a  lease,  and  was  therefore 
void. 

But  ^ve  are  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 

The  parties  intended  to  contract  the  relation  of  landlord  and  tenant, 
and  to  pass  the  right  of  possession  by  a  parol  lease.  This  they  were  at 
liberty  to  do  by  law ;  and  we  therefore  carry  their  lawful  intention  into 
effect.  If  we  were  to  decide  that  the  transaction  was  an  assignment,  we 
should  at  the  same  time  decide  that  it  was  no  assignment,  being  by  parol 
only  ;  and  we  should  construe  that  which  was  expressed  and  intended  to 
be  a  lease  to  be  an  assignment,  merely  ut  res  pereat,  which  is  against  a 
known  salutary  maxim. 

As  important  rights  and  duties  arise  often  from  assignments  of  terms, 
the  law  has  properly  provided  that  the  relation  of  assignor  and  assignee 
shall  not  be  contracted  unless  the  intention  is  proved  by  deed.  But,  in 
protecting  ajjainst  imperfect  evidence  of  assignment,  there  was  no  need 
to  alter  the  law  of  leasing ;  and  it  appears  to  us  to  remain  unchanged : 
and  we  see  no  inconvenience  in  supporting  as  a  lease  that  which  was 
intended  to  be  so,  although  it  may  pass  all  the  lessor's  interest. 

In  PouUney  v.  Holmes,  a  lease  of  all  the  lessor's  interest  was  supported 
as  a  lease.  This  case  is  cited  as  valid,  but  distinguished,  in  Palmer  v. 
Edwards^ia)  in  which  it  was  decided  that  an  instrument  expressed  to  be  an 
assignment  may  operate  as  such,  although  rent  is  *thereby  r*iAo^ 
reserved  to  the  assignor.  In  Preece  v.  Corrie,  5  Bing.  24,  the 
above  doctrine  was  confirmed ;  and  it  was  held  that  the  lessee  held  of 
the  lessor  although  there  was  no  reversion.  In  Baker  v.  Qostling,  1  New 
Ca.  19,  this  doctrine  was  again  confirmed,  and  PouUney  v.  Holmes  cited 
and  acted  on.  The  defendant  has  relied  on  Barrett  v.  Rolph,  14  M.  k 
W.  348,  overruling  PouUney  v.  Holmes,  But  the  case  is  not  decided 
on  this  point :  a  compromise  is  recommended  an<l  adopted,  to  prevent  a 
new  trial:  also  the  parties  there  probably  intended  an  assignment,  and 
not  a  lease ;  and,  if  so,  the  doctrine  would  not  apply.  Also,  throughout 
the  argument,  this  doctrine  is  mentioned  with  approval  by  the  Court, 
although  it  is  doubted  in  the  conclusion.  Upon  this  review  of  the  autho- 
rities, we  do  not  consider  that  the  case  of  PouUney  v.  Holmes  has  been 
overruled. 

As  to  the  other  cases  cited,  viz.  Parmenter  v.  Webber,  and  Smith  v. 
MapUbackj  they  decide  that  such  a  lessor  cannot  distrain,  not  having  any 

(a)  Note  rt591  to  Holford  v.  Hatch,  1  Doug.  187. 
VOL.  IX. — 75  2  D  2 
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reversion.     This  is  not  disputed  :  but  the  negation  of  the  right  to  distrain 

does  not  at  all  imply  a  negation  of  a  right  to  sue  for  use  and  occupation. 

Therefore  the  rule  is  refused.  Rule  refused. 


•1037]  *DOE  on  the  demise  of  Viscount  DOWNE  v.  THOMPSON. 
Viscount  DOWNE  v,  THOMPSON. 

A.,  seised  in  fee,  mortgaged  in  fee  to  B.,  and  afterwards  leased  to  defendant. 

D.  purchased  the  legal  estate  from  B.,  and  also  the  equitable  estate  from  a  party  who  derived 

it  from  A.,  which  party  also  joined  in  the  conveyance  of  the  legal  estate. 
Held,  that  D.,  though  he  had  received  rent  from  defendant,  was  not  bound  by  A/s  lease  to  him, 

but  might  recover  against  defendant  in  ejectment,  after  expiration  of  a  notice  to  quit,  or  sue 

him  for  use  and  occupation  after  the  payment  and  receipt  of  rent. 

These  two  actions  were  tried  before  Wightman,  J.,  at  the  Yorkshire 
Spring  assizes,  1845,  when  a  verdict  was  found  for  the  lessor  of  the 
plaintiff  in  the  first  case,  and  for  the  plaintiff  in  the  second,  with  liberty, 
in  each  case,  to  move  for  a  nonsuit. 

In  the  ejectment  the  facts  were  as  follows,  according  to  the  statement 
of  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court. 

*'  In  1819,  Thomas  Burton,  being  seised  in  fee  of  the  premises  in 
question,  conveyed  them,  inter  alia,  to  John  Bromet,  his  heirs  and  assigns, 
subject  to  redemption  on  payment  of  1000/.  In  1827,  Thomas  Burton 
demised  to  the  defendant,  by  indenture  for  thirty-one  years."  In  the  same 
year,  part  of  the  mortgaged  premises  were  sold,  and  900/.  paid  off.  In 
1828,  Thomas  Burton  became  bankrupt,  and  afterwards  died.  In 
February,  1834,  Messrs.  Swann  paid  Bromet  100/.,  and  took  from  him  a 
conveyance  in  fee.(a)  On  the  22d  May,  1834,  the  assignees  of  Thomas 
Burton  sold  the  premises  to  Lord  Downe  for  245/.,  100/.  of  which  waa 
paid  to  Messrs.  Swann :  and  they,  by  direction  of  the  assignees,  conveyed 
to  Lord  Downe  in  fee,  the  assignees  also  being  parties  and  joining  in 
♦ift^ftl  *^®  conveyance. "(ft)  •Lord  Downe,  after  receiving  rent  for  two 
^  years,  gave  notice  to  quit,  at  the  expiration  of  which  he  brought 
the  ejectment. 

Viscount  Downe  v.  Thompson  was  an  action  against  Thompson  for 
an  occupation  of  the  same  land  for  a  period  subsequent  to  the  last  pay- 
ment and  receipt  of  rent  by  Lord  Downe. 

In  Easter  term,  184§,  Hugh  Hill^  pursuant  to  the  leave  reserve*!, 
')btained,  in  each  case,  a  rule  nisi  for  entering  a  nonsuit. 

The  two  rules  were  argued  together  in  last  Trinity  vacation,(c)  when 

Reiv  showed  cause.     First,  without  reference  to  the  fact  of  Burton's 

(a)  Subject  to  the  equity  of  redemption  then  subsisting. 

(6)  This  conveyance  recited  the  conveyances  lo  Bromet  and  Messrs.  Swann,  the  bankruptcy, 
and  the  assignment:  and  it  def^cribed  ihe  premises  as  formerly  in  the  tenure  and  occupation  of 
Burton,  hut  now  of  Thompson,  his  undertenants  or  assigns,  but  did  not  refer  to  the  le»se> 
Messrs.  Swann  bargained,  sold,  and  released  ;  and  then  the  assignees  of  Burton  released,  rmti- 
fied.  and  confirmed. 

'f)  June  20th,  1846.     Before  liord  Desman,  C.  J.,  Patteson  and  Wigbtmar,  Js. 
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assignees  having  joined  in  the  conveyance  to  Lord  Downe,  the  question 
as  to  his  title  is,  whether  the  party  claiming  through  the  mortgagee  is 
estopped  by  the  lease  of  the  mortgagor  in  possession,  made  after  the 
mortgage.  The  authorities  show  that  he  is  not ;  even  by  receiving  rent 
he  does  not  set  up  the  l«wse,  but  only  creates  a  new  interest  in  the  party 
prying,  which,  if  the  rent  be  paid  yearly,  will  be  a  tenancy  from  year 
to  year ;  Rogers  v.  Humphreys^  4  A.  &  E.  299  ;  Evans  v.  Elliot^  9  A. 
k  E.  342;  Partington  v.  Woodcock,  6  A.  &  E.  690;  Brown  v.  Storey, 
1  M.  &  G.  117;  Doe  dem.  Higginhotham  v.  Barton,  11  A.  &  E.  307. 
Then  is  the  case  altered  by  the  mortgagor's  assignees  having  joined  ?  Lord 
Downe  took  from  them  only  the  equitable  estate.  [Pattkson,  J.  If  the 
conveyance  had  been  from  the  assignees  only,  I  suppose  you  admit  that  he 
would  *have  been  estopped :  does  he  get  rid  of  the  estoppel  by  rut-iAoq 
taking  a  conveyance  of  the  legal  estate  also  ?]  The  assignees  could 
only  have  conveyed  subject  to  the  mortgage.  Suppose  the  mortgagor 
had  made  a  second  mortgage  for  a  thousand  years  :  could  that  estop  a 
party  who  purchased  the  legal  estate  of  the  first  mortgagee  from  insist- 
ing on  such  legal  estate  ?  In  respect  of  the  legal  estate,  Lord  Downe  is 
neither  party  to  the  lease,  nor  privy  in  blood  (as  in  Weale  v.  Lower, 
Pollexf.  54),  or  estate.  He  could  not,  in  Ijiw,  have  insisted  on  the  cove- 
nants in  the  lease  which  run  with  the  land ;  Welh  v.  Russell,  3  T.  R. 
393,  Pargeter  v.  Harris,  7  Q.  B.  708.  On  the  face  of  the  conveyance 
to  Lord  Downe,  it  appears  that  the  assignees  of  the  mortgagor  had  no 
legal  interest ;  and  the  lease  to  the  defendant  is  not  mentioned ;  it  is 
only  said,  by  way  of  description,  that  the  premises  are  in  the  occupation 
of  the  lessee.  There  is  therefore  no  estoppel.  [Patteson,  J.  The 
defendant,  according  to  your  argument,  would  be  a  trespasser ;  yet  the 
conveyance  seems  to  recognise  the  lawfulness  of  his  possession.]  It  does 
not  follow  that,  because  he  was  not  in  possession  under  the  lease,  he 
could  be  treated  as  a  trespasser  by  those  claiming  under  the  mortgagee : 
in  one  case(a)  Lord  Denman,  C.  J.,  carefully  guarded  himself  against 
adopting  such  a  conclusion.  In  Pargeter  v.  Harris,  7  Q.  B.  728,  this 
Court  pointed  out  that  Gouldsworth  v.  Knights,  11  M.  &  W.  337,  had 
been  misunderstood.  But,  in  any  view,  the  latter  case  could  not  apply 
to  this :  for  there  the  title  by  estoppel  was  grounded  on  the  fact,  that 
the  party  (trustees)  insisting  upon  it  had  taken  the  legal  title  from  the 
party  (former  trustees)  to  whom  rent  •had  been  paid  by  the  r^^  ^ .  ^ 
party  estopped ;  here  Lord  Downe  claims  under  a  legal  title 
alrogether  independent  of  any  title  which  Burton  had  at  the  time  of 
making  the  lease.  The  doctrine  of  estoppel  in  this  respect  is  explained 
in  4  Bac.  Abr.  855,  856  (7th  ed.),  tit.  Leases  and  Terms  for  Tears  (0), 
whence  it  appears  that  Lord  Downe,  if  he  had  been  enfeoffed  by  Burton, 
after  the  lease,  would  have  been  estopped :  but  he  claims  through  a  con- 
veyance of  the  fee  made  before  the  lease.   [Patteson,  J.    The  -defendant 

(a)  Evant  v.  £Uiot,  9  A.  &  E.  355. 
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vould  be  estopped  by  your  purchase  of  the  title  of  the  lessor,  the  equi- 
table owner,  from  disputing  your  title :  it  seems  strange  that  you  should 
not  be  estopped  too.]  The  deed  conveying  to  Lord  Downe  gives  the  legal 
estate  before  the  conveyance  by  the  assignees  coraes  in  :  the  order  of  two 
acts  may  not  unreasonably  determine  their  eff^t.  But  suppose  there 
had  been  two  contemporaneous  deeds  conveying,  one  the  legal  estate,  the 
other  the  equitable :  could  not  Lord  Downe  have  sued  on  the  legal 
estate  alone?  Webb  v.  Austin,  7  M.  &  G.  701,  which  may  be  cited, 
shows  that  a  mortgagee  may,  in  some  instances,  set  up  the  lease  of  the 
mortgagor ;  but  it  does  not  show  that  this  is  done  by  merely  accepting 
a  conveyance  of  the  legal  title  to  which  ftie  mortgagor  is  a  party.  The 
lease,  according  to  the  doctrine  in  Bacon,  would  be  set  up  by  the  mort- 
gagee conveying  to  the  mortgagor:  then  the  mortgagee,  who  before 
would  be  bound  only  by  way  of  estoppel,  would  have  his  legal  interest 
bound;  and  so  would  any  one  taking  from  him  after  the  lease  was 
made.  Perhaps  it  will  be  argued,  on  the  authority  of  the  class  of  cases 
to  which  Partridge  v.  Bere,  5  B.  &  Aid.  604,  belongs,  that  the  mortgagor 
retained  a  legal  interest  after  the  mortgage.  [^Hugh  Hill,  contra.  That 
*104n  *P°^'^*  ^^^^  ^^^  ^^  made.]  The  estoppel,  if  it  exist,  ought  to 
-■  be  mutual.  But,  if  Lord  Downe  were  to  sue  this  defendant  on 
the  covenants  in  the  lease,  he  would  have  to  show  in  pleading,  first,  the 
title  of  Burton  against  the  defendant ;  secondly,  that  Burton's  title  had 
come  to  him.  Lord  Downe.  The  first  he  could  probably  show  by  estop- 
pel :  but,  when  he  came  to  the  second,  he  could  only  set  up  his  title  by 
referring  to  the  deed,  of  which  the  defendant  would"  crave  oyer ;  and 
the  deed  would  show  that  Burton  had  conveyed  no  legal  title;  and  there 
is  no  estoppel  by  a  deed  which  shows  the  true  facts.  Whitton  v.  Peacockj 
2  New  Ca.  411, (a)  will  probably  be  considered  as  overruled,  and  there- 
fore is  not  relied  upon.  A  decision  in  favour  of  the  defendant  would 
be  an  extension  of  the  doctrine  of  estoppel:  whereas  it  is  a  recognised 
principle  that  estoppels  are  not  to  be  favoured. 

Next,  supposing  Lord  Downe  to  be  bound  by  the  lease,  he  may  still 
recover  in  debt  for  use  and  occupation,  though,  the  lease  being  by  deed, 
he  could  not  have  brought  assumpsit.  (On  this  point  he  cited  Gihion  v. 
Kirk,  1  Q.  B.  850 ;  Atty  v.  Parish,  1  New  R.  104 ;  and  TiUan  v.  The 
Warwick  Gas  Light  Company,  4  B.  &  C.  962  :(6)  but  the  judgment  of  the 
Court  renders  it  unnecessary  to  report  this  part  of  the  argument.) 

Hugh  Hill,  contrS,.  The  defendant  is  entitled  to  consider  Lord 
Downe  as  taking  from  the  mortgagor :  that  this  is  effected  by  a  convey- 
ance to  which  the  representatives  of  the  mortgagee,  as  well  as  those  of 


*1042] 


the  *mortgagor,  are  parties,  can  make  no  difference.     "  Si  A 
mortgage  terre  in  fee  al  B.  sur  condition  de  reenter  sur  pay- 

(ai  See  WMt  ▼.  Auttin,  7  M.  &  G.  701 :  note  (e)  to  Walton  v.  Wnterhnue,  2  Wms.  SaooL 
418  c. 
(b)  See  Edwardi  y.  Bates,  7  M.  &  G.  590,  600. 
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ment  de  deners,  et  puis  il  esteant  en  possession  ceo  demise  per  indenture 
al  C.  et  puis  performe  le  condition,  et  fit  feffment  al  D.  D.  serra  lie  et 
cstopp  d*  avoider  le  leas  tarn  bien  come  A.  mtfsme,  pur  ceo  que  il  clayme 
desouth  A.  que  fuit  estopp ;"  1  Roll.  Abr.  876,  tit.  Estoppell  (V),  pi.  5. 
That  a  lease  by  a  mortgagor  may  be  made  good  by  the  concurrence  of 
the  mortgagee  is  decided  in  Webb  v.  Austin.  In  Weale  v.  Lowers  Pol- 
lexf.  54,  cited  and  relied  upon  in  the  judgment  there,  a,lease,  originally 
good  only  by  estoppel  against  the  lessor,  was  held  to  bind  the  lessor's 
heir  upon  the  legal  interest  afterwards  vesting  in  him.  Similar  instances 
are  given  in  Com.  Dig.  Il8tom^U{B).  Trevivan  v.  Lawrance,  1  Salk. 
276,  also  shows  that  a  part^who  leases  without  having  an  interest  is 
bound  by  estoppel ;  and  that,  if  he  afterwards  obtain  the  legal  interest, 
that  is  bound  by  the  lease ;  and  that  this  estoppel  binds  all  who  take  a 
conveyance  from  him.  Therefore,  if  Lord  Downe  had  first  purchased 
from  the  mortgagor,  so  as  to  be  estopped,  and  had  afterwards  bought 
the  legal  estate,  he  would  have  been  bound,  just  as  the  mortgagor  him- 
self would  have  been  if  he  had  bought  the  legal  estate.  The  same 
result  must  follow  where  all  is  done  by  one  conveyance.  Priority  of 
words  can  make  no  difference,  any  more  than  priority  of  execution  by  the 
parties.  The  difficulty  suggested  on  the  other  side,  as  to  the  pleading, 
in  the  case  of  an  action  on  the  covenants  by  Lord  Downe,  does  not 
arise:  it  would  be  enough  to  aver  that  all  the. lessor's  interest  passed, 
which  the  deed  would  prove. 

*Then,  Lord  Downe,  being  estopped  by  the  lease  which  is  by  r»i  040 
deed,   cannot  sue  for  use  and  occupation.     (He  referred   to 
Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Company^  6  A.  &  E.  829, 
839 :  but  the  argument  is  omitted,  for  the  reason  before  given.) 

Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term  (January  14th),  delivered  the  judg- 
ment of  the  Court  in  both  cases. 

Doe  dem.  Viscount  DOWNE  v.  THOMPSON. 

The  facts  of  this  case  are  as  follows.  (His  Lordship  then  stated  the 
facts  as  antJ,  p.  1037.) 

The  question  is  whether  Lord  Downe  is  estopped  by  the  lease  for 
thirty-one  years,  or  whether  he  is  entitled  to  recover,  having  given  a 
regular  notice  to  quit  after  receiving  rent  for  two  years. 

The  lease  was  good  against  Thomas  Burton  by  estoppel  only :  he  had 
not  the  legal  estate  when  he  granted  it ;  nor  did  he  acquire  it  after- 
wards ;  nothing  passed  to  his  assignees  but  the  equity  of  redemption ; 
and  they  could  pass  nothing  else  to  Lord  Downe.  The  legal  interest 
has  passed  to  Lord  Downe  wholly  and  entirely  from  Messrs.  Swann,  who 
were  not  privies  to,  nor  ir»  any  way  estopped  by,  the  lease ;  neither  can 
Lord  Downe  be  estopped  in  respect  of  the  interest  which  he  took  from 
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them.  Doubtless,  if  Lord  Downe  had  taken  the  legal  interest  from  Burtoni 
he  would  have  been  estopped  in  the  same  manner  that  Burton  would, 
♦10441  **®  ^*®  ^^^^  in  %Trevivan  v.  Lawrance^  1  iSalk.  276,  and  other 
cases ;  and  particularly  see  the  case  of  Rigid  dem.  Jefferys  v. 
Bucknellj  2  B.  &  Ad.  278,  in  which  the  doctrine  of  estoppel  was  fully 
considered.  But,  as  he  took  nothing  in  the  land  from  either  Burton  or 
his  assignees,  no  estoppel  could  affect  him  through  them.  And,  as  those 
from  whom  he  did  take  the  land  were  not  estopped,  neither  is  he.  We 
think  that  the  fact  of  the  assignees  joining  in  the  conveyance  cannot 
place  him  in  a  different  situation  from  that  in  which  he  would  have  stood 
had  the  Messrs.  Swann  alone  conveyed.^Hl'his  rule  for  a  nonsuit  must 
therefore  be  discharged.  Rule  discharged. 

Viscount  DOWNE  v.  THOMPSON. 

This  rule  foi*  a  nonsuit  must  also  be  discharged.  If  Lord  Downe  is  not 
bound  by  the  lease  for  thirty-one  years,  it  follows  that  the  defendant 
was  tenant  from  year  to  year  only ;  and  an  action  of  debt  for  use  and 
occupation  is  well  brought.  Rule  discharged. 


END   OF  HILARY  TERM. 
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THE   PRINCIPAL  MATTERS. 


ABANDONMENT. 
Of  order  of  removal,  905.    Poor,  XXXIIL  6. 

AB.SENTING  FROM  SERVICE. 
Pages  80,  92.    Conviction,  I.  2.  V. 

ACCEPTANCE. 
Of  bills,  306.    Bills,  11.  1. 

ACCOMMODATION. 
Bill,  843.    Bills,  III.  3. 

ACCORD  AND  SATISFACTION. 
Pleading. 
Traverse  of  the  agreement. 

In  trespass,  defendant  pleaded  that,  dis- 
putes existing  between  plaintifTand  defend- 
ant, including  plaintiff's  claim  in  respect  of 
the  nlleged  trespass,  it  was  agreed  by  plain- 
tiff and  defendant  that  the  claims  should 
be  mutually  relinquished,  and  defendant 
should  pay  to  plainiifT  5/.  as  a  final  settle- 
ment and  full  satisfaction  and  discharge  of 
all  plaintiff's  claims  against  defendant,  and, 
amongst  other  things,  of  all  damages  sus- 
tained by  plaintiff  by  reason  of  the  trespass; 
and  defendant  did,  in  pursuance  of  such 
agreement,  before  the  commencement  of  the 
action,  pay  plaintiff  the  said  sum,  as  a  final 
settlement  and  full  satisfaction  and  dis- 
charge of  all  claims,  &c.,  and,  amongst  other 
things,  of  all  damages,  6lc.  (as  before) ;  and 
plaintiff  did,  before  commencement,  &c., 
accept  and  receive  from  defendant,  as  such 
settlement,  satisfaction,  and  discharge,  the 
»aid  sum. 

Held,  that  a  replication  traversing  the 
agreement,  though  not  noticing  the  payment 
or  acceptance,  answered  the  plea.  Bain- 
bridge  v.  Lax,  819. 

ACCOUNT  STATED. 
\    In  writing. 
Explained  by  showing  it  to  refer  to  debt  due 
fi'om  a  third  person,  147.    Evidencb,  V. 


II.  Count  on. 

1.  When  not  proved  by  direct  admission, 

147.      EviDBNCE,  V. 

2.  Not  available,  when  count  for  substantial 
cause  of  action  fails  through  nondelivery 
of  attorney's  bill,  847.    Attorney.  VI.  2. 

III.  Plea  to. 

Nondelivery  of  attorney's  bill,  858.  Attor- 
ney, VI.  1. 

ACKNOWLEDGMENT. 

I.  Within  twenty  years,  609.  Limitation,  IV. 

II.  In  writing :  explanation  by  showing  that  it 
refers  to  a  different  kind  of  liability,  147. 
Evidence,  V. 

ACQUIESCENCE. 

I.  As  evidence  of  due  execution  of  will,  648. 
Will,  I.  1. 

II.  In  bad  award,  923.    ABBrrsiTiON,  V.  1. 

ACTION. 

I.  Cause  of. 

1.  Interest  in,  joint  or  several,  209.  Cove- 
nant, I.  1. 

2.  By  individual  for  injury  by  public  nui- 
sance, 991.    River,  I. 

3.  By  reversion  for  injury  to  reversion,  991. 
River,  I. 

II.  Local. 

Where  county  has  been  divided  for  purpose 
of  holding  assizes,  978.     Pauper,  I. 

III.  Consolidation,  47.     Death. 

IV.  Several,  against  persons  jointly  liable. 
1.  Proceedings  when  not  stayed. 

Where  separate  actions  were  bruughr  l»y 
the  same  plaintiff,  against  several  memhfru 
of  the  provisional  committee  of  a  rail  way- 
company,  for  work  done  for  the  company,  a 
Judge's  order  to  stay  proceedings  in  all  hut 
one.  made  on  the  plaintiff's  refusal  to  olcrt 
on  which  he  would  proceed,  was  rosrincicd 
by  the  Court. 

In  the  same  case,  the  action  against  one 
defendant  having  been  tried,  and  a  rule  nisi 
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granted  for  a  new  irial  on  a  ground  involving 
the  amount  to  be  ultimately  recovered  in  it, 
the  Court  refused  to  stay  proceedings  in  an 
action  against  another  of  the  defendants  until 
the  first  was  determined.  Newton  v.  Belcher, 
612. 

2.  Where  cause  of  action  the  same,  but  evi- 
dence different,  612.     Ante,  1. 

V.  Effect  of  bringing. 
When  not  a  sufficient  demand,  431.     Gam- 
bling, 1.  1. 

VI.  Notice  of:  who  entitled  to. 

1.  Persons  believing  that  they  act  under  a 
statute  which  requires  it.^  ^ 
Where  a  clause  in  a^atute  «^vid|s  ti^t 

no  action  shall  be  commenced  ag&inst  any 
person  for  onything  done  in  pursuance  of  or 
under  the  authority  of  the  act  until  certain 
notice  has  been  given,  nor  after  sufficient 
satisfaction  or  tender  of  satisfaction,  those 
persons  are  within  the  protection  of  the  clause 
who,  although  their  act  be  not  legally  justi- 
fiable under  the  statute,  act  in  a  bona  fide 
belief  that  they  are  executing  some  particu- 
lar provision  of  the  statute,  provided  such 
belief  be  not  utterly  unreasonable. 

As  under  scot.  109  of  the  Highway  Act, 
5  &  6  W.  4,  c.  50,  where  a  Board,  formed 
under  sect.  18,  with  the  assistant  surveyor, 
broke  down  a  gate,  without  any  previous 
application  to  justireA,  in  assertion  of  a  sup- 
posed public  footway,  which  turned  out  not 
to  exist.     Smith  v.  Hopper,  1005. 

2.  Surveyor  acting  under  Highway  Act, 
1005.     Ante,  1. 

VII.  Limitation  of.    Limitation. 

ADMINISTRATOR. 

GXECUTORS  AND  ADMINISTRATORS. 

ADMISSION. 

I.  By  conduct. 

1.  By  not  disputing  will,  648.    Will,  I.  1. 

2.  By  receipt  of  annuity  under  will,  555. 
Limitation,  II.  2. 

II.  Effect  of. 

1.  When  it  does  not  dispense  with  delivery 
of  attorney's  bill,  847,  858.  Attorney, 
VL 

2.  To  bar  statute  of  limitations :  pleading, 
609.     Limitation,  IV. 

III.  Of  demand  on  summons,   114.    Bank- 
RtJPT,  IV. 

IV.  In  pleading,  602.    Bills,  XV.  2. 

V.  In  evidence.     Evidence,  V.  VI. 

ADVERSE  POSSESSION. 

I.  Existence  of  other  right  as  to  part  of  the 
period,  555.     Limitation,  II.  2. 

II.  See   also  328.    Devise,  I.  863.     Limita- 
tion. [I.  1. 

ADVOCATE. 
Orderfor  exclusive  auduiicp,  279    L!aReister. 


AFFREIGHTMENT. 
Charterparty. 

AGENT. 

I.  Authority  to  bind  principal. 
Solicitor    to    provisional     committee,    936. 

Company,  II.  1, 

II.  Payment  to. 
Must  be  in  a  usual  manner,  or  according  lo 

the  authority,  396.     Bank  of  K.ngla^d, 
L  1. 

III.  Notice  to. 
Where  he  is  authorised  to  receive  notice, 

%v  ^^ysHicting  in  a  different  capacity. 
\  ^4l|nirt){»tii  to  recover  from  an  Insurance 
Company  the  amount  secured  by  a  policy  in 
favour  of  W.  on  his  own  life,  defendant  (the 
secretary)  pleaded  bankruptcy  of  W.  Re- 
plication. That,  before  the  bankruptcy 4ind 
the  making  of  the  policy,  one  D.,  in  whose 
right  the  present  action  was  brought,  agreed 
with  W.  to  lend  him  1000/..  which  should  be 
secured  by  a  policy  of  insurance  on  W/a 
life :  That  R.  L.,  an  attorney,  acted  in  the 
said  business  of  the  said  agreement  as  attor 
ney  for  the  lender,  and  that,  in  pursuance 
of  the  agreement,  R.  L.,  then  being  also  an 
agent  for  the  Company,  duly  authorised  in 
that  behalf,  in  and  about  effecting  life  insu- 
rances with  them,  and  otherwise,  caused  the 
policy  to  be  effected  pn  W.'s  life  for  the  pur- 
pose and  on  the  terms  aforesaid,  and  took 
possession  of  the  policy  on  behalf  of  D..  the 
lender,  in  pursuance  of  the  agreement,  and 
for  the  purpose  and  on  the  terms  aforesaid, 
and  that  the  policy  was  never  in  the  hands 
of  W.  or  his  assignees:  That  D.  thereupon 
lent  W.  the  1000/.,  and  W.,  in  pursuance  of 
the  agreement,  assigned  the  policy  by  inden- 
ture to  D. :  I'hat  the  debt,  exceeding  the 
amount  secured  by  the  polic/,  was,  at  the 
time  of  the  bankruptcy,  and  is  unpaid:  And 
that,  before  the  bankruptcy.  D.,  the  lender, 
for  the  purpose  of  keeping  up  the  policy,  paid 
to  the  Company,  and  they  received  from  him 
divers  sums  for  premiums  in  and  about  keep- 
ing the  policy  on  foot  and  preserving  to  U. 
the  benefit  of  it :  Which  said  preinise"* 
respectively  the  Company,  before  and  at  the 
time  of  the  bankruptcy,  well  knew. 

Rejoinder,  that  W.,  when  he  became 
bankrupt,  had  the  chose  in  action  in  his  pos- 
session, &c.,  by  consent  of  D.,  the  tr«<e 
owner,  and  was  then  reputed  owner  thereat. 
This  allegation  was  traversed,  and  isBiie 
joined  on  the  traverse. 

On  the  trial,  it  appeared  that  the  policy 
and  assignment  were  effected  at  Tiverton, 
where  R.  L.  was  at  that  time  transacting 
insurance  business  for  the  Company  aa  theii 
agent,  receiving  nnd  transmitting  to  them 
(their  offi.'e  being  at  Exeter,)  instructions  for 
policicb  and  money  for  premiums,  settling 
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losses,  and  receiving  agency  fees.  No  actual 
notice  of  the  assignment  was  ever  given  to 
the  Company;  but  the  plaintiff's  counsel 
relied  upon  the  facts  stated  in  the  replica- 
tion, and  nut  traversed,  as  proving,  by  ad- 
mission on  the  defendant's  part,  that  R.  L., 
as  the  Company's  agent,  had  effected  the 
policy  and  knew  of  the  aijsignment ;  and  they 
contended  thnt  such  knowledge  by  him  was, 
in  eti'ect,  notice  to  the  office.  The  Judge 
allowed  the  facts  to  be  so  put  to  the  jury, 
and  did  not  permit  a  reply.  Verdict  for 
plaintiff. 

Helii,  on  motion  for  a  new  trial,  th^some 
of  the  facts  stated  in  the  replication^^^e  not 
traversable,  and,  therefore,  assutning  that 
the  others  might  properly  have  gone  to  the 
jury  as  admitted,  a  new  trial  must  be  granted. 

Quare,  whether,  if  all  the  substantial  facts  i 
'elied  upon  by  the  plaintifi'had  been  proved, 
*ae  attorney's  knoHedge  was  a  knowledge 
tty  the  Company,  equivalent  to  notice. 

A  new  trial  being  granted  on  the  above 
objection  (and  for  an  irfaccurate  expression 
in  the  Jiv.'je^s  charge  to  the  jury;,  it  was 
proved  on  the  second  trial  that  the  Company 
Lad  a'lihorised  R.  L.  to  receive  notices  on 
their  behalf,  and  had  agreed  that  a  notice  to 
him  should  be  as  valid  as  a  notice  to  them  at 
loeir  office. 

Held,   that,   under  these  circumstances, 

knowledge  by  R.  L.,  as  above  stated,  was 

.  f^quivalent  to  notice  served  on  the  Company. 

Although  R.  L.  acquired  such  knowledge, 
not  in  the  form  of  a  communication  to  the 
Company,  but  as  attorney  for  the  assignor 
and  assignee.     Gale  v.  Lewii,  730. 


AGREEMENT. 
Contract. 

ALTERATION. 
k.  Of  bills  and  notes,  306.    Bills,  II.  1. 
..1.  VVhen  no  presumption  as  to  place  of,  306. 
Bills,  II.  1. 

AMENDMENT. 

I.  When  refused.  • 

As  being  unnecessary,  529,  n.  Patent,  I.  1. 

II.  In  particular  instances. 

1.  Of  proceedings  in  sci.  fa.,  529,  n.  Pa- 
tent, I.  1. 

2  Ut  rule:  when  refused,  980.  Manda- 
mus, III. 

AMERCEMENT. 
Avowry  under,  130.    Replevin,  II.  1. 

ANIMAL,  MISCHIEVOUS. 
Obligation  to  keep  it  secure,  101.     Case,  I.  1. 

ANNUITY. 
Securities  for. 


Underlease  to  a  trustee,  209.     Covenant, 
L  1. 

APPEAL. 

I.  From  judge  to  court  in  banc. 

When  the  only  mode  of  giving  jurisdiction 
to  the  court  in  banc,  1024.    Bankrupt, 

rx.  1. 

II.  When  the  proper  remedy  rather  than  re- 
sistance to  distress  warrant,  942.    Poor,  XI. 

III.  Agoinst  order  of  justices:  practice. 

1.  To  what  sessions,  41.    Poor,  XXXVI.  2. 

2.  Entry  and  respite,  41.    Poor,  XXXVI.  2. 

3.  Statement  of  grounds,  626.    Poor,  XXV. 
2. 

IV.  Special  case. 

Nature  and  effect  of  the  judgment  of  this 
Court,  886.     Poor,  XXXIII.  3. 

APPEARANCE. 
Detainer  to  secure,  669.     Conviction,  IV. 

APPLICATION. 

I.  Time  of  making,  282.     Bond,  1015.     De- 
murrer, I.  3. 

II.  Second,  980.  Mandamus,  III.  1024.  Bank- 
BnpT,  IX.  1. 

APPOINTMENT. 

I.  Of  new  arbitrator  on  oricinal  arbitrator's 
neglect  to  act,  923.     Arbitration,  V.  1. 

II.  Inspection  of,  794.     Poor,  IV.  3. 

APPRENTICE. 

I.  Contract. 

What  provision  as  to  teaching  does  not  con* 
stituie,  24.     Poor,  XX.  L 

II.  Parish. 

Notice  of  binding,  70.     Poor,  XXVIIL 


VOL.  IX. — 76 


ARBITRATION. 

I.  Submission. 

Agreement  for  valuation,  779.  Contract, 
X.  1. 

II.  Under  particular  circumstances. 
Under  inclosure  act,  923.     Post,  V.  1. 

in.  Time. 

1.  Of  the  essence,  779.     Contract,  X.  1. 

2.  Evidence  of  enlargement,  779.  Con- 
tract, X.  1. 

3.  Consequenceof  impopsibiiitv,  923.  Post, 
V.  1. 

4.  Restriction  as  to  time ;  within  a  limited 
period  after  the  "  passing  of  this  art,"  923. 
Post,  V.  1. 

5.  Effect  as  lo  the  arbitrator's  duties,  923 
Post,  V.  1. 

IV.   Powers :  construction. 
To  ascertain,  within  a  limited  period,  rem 
chnrge  in  lieu  of  tithe.  923.     Post,  V.  1. 
!  V.  Neglect  of  arbitrator  lo  act. 

1.  Omission  to  award  in  time  under  a  mia 
take  as  to  power. 
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By  a  private  act  Ibr  dividing  and  allotting 
lands  in  parish  B.,  a  commissioner  for  the 
purposes  of  the  act  was  appointed,  with 
power  to  make  an  award,  and  without  limit 
as  to  time.  The  act  also  appointed  an  arbi- 
trator, whom  it  authorised  and  empowered 
"  to  declare  by  an  atoard  under  his  hand  and 
seal  within  six  calendar  foonths  after  the  pass- 
in  ff  of  thi.<  acV^  the  annual  amount  of  rem 
charge,  on  the  principle  of  n  corn  rent,  to  be 
paid  to  the  rector  in  lieu  of  all  tithes  for  lands 
in  B. :  such  rent  charge  to  be  charged  on  the 
lands  of  W.  in  parish  B.,  in  exoneration  of 
the  lands  of  all  other  proprietors  therein.  And 
it  declared  that,  in  case  the  arbitrator  should 
*'  dicj  or  neglect  or  refuse  to  act,  or  become 
incapable  of  acting,*'  it  should  be  lawful  for 
the  Bishop  of  (he  diocese,  on  petition,  to 
appoint  another  arbitrator  with  the  same 
powers  as  were  given  to  the  first ;  provided 
that  the  successor  so  nominated  should  make 
his  award  within  a  time  to  be  iixed  by  the 
Bishop. 

The  arbitrator  did  not  make  his  award  I 
within  the  six  months,  conceiving  that  he  was  ' 
not  bound,  nor  in  a  condition,  to  do  so,  till  i 
the  commissioner  had  made  his.  which  hud  • 
not  yet  been  done  I'he  Court  being  of 
opinion  thnt  he  was  mistaken  in  this, 

Held  :  that,  although  the  arbitrator  should 
not  have  been  otherwise  blameable,  the 
erroneous  omission  to  make  his  award  in 
time  wa^  a  neglect"  to  act,  and  warranted 
ii.*  appt^inment  of  another  arbitrator. 

Semble,  that  it  would  not  have  been  a 
**  neglect"  if  the  arbitrator,  being  restricted 
as  to  time,  had  made  an  award  which  was 
invalidated  by  miscarriage  m  his  proceed* 
ings.     Willoughby  v.  Wiilaughby,  923. 

2.  Whether  by  proceeding  erroneously,  923. 
Ante,  1. 

V  [.  Substitution  of  new  arbitrator. 

On  original  arbitrator's  neglect  to  act,  923. 
Ante,  V.  1. 

V  [I.  Awtu-d  :  invalid. 

1  Temporary  acquiescence  in  award  made 
after  expiration  of  power.  Willoughby  v. 
Willoughby,  923. 

3  Temporary  acquiescence  in  bad  award. 
WUloughby  V.  WUlaughby,  923. 

3.  When  tiot  a  neglect  to  act,  923.  Ante, 
V.  1. 

Vnj.  Pleading. 
Declaration  on  substituted  arbitrator's  award, 
923.     Ante,  V.  1. 

ARREST. 
..  For  debt. 
1.  Information  to  be  given  before  taking  to 
prison. 

Under  stat.  32  G.  2,  c.  28,  a.  1,  a  8herift''8 
officer  making  an  arrest  must  not  carry  the 
party  to  prison  within  twenty-four  hours. 


unless  such  party  has  first  been  informed  that 
he  may,  if  he  will,  be  carried  to  a  safe  axi4 
convenient  dwelling  house  of  his  own  nomi- 
nation, and  has  refused  to  nominate.  And 
it  is  not  a  refusal,  if  the  party,  without  being 
so  informed,  asks  if  he  may  go  to  a  spunging 
house,  and  being. told  that  there  are  none, 
makes  no  further  proposal,  and  suffers  him> 
self  lo  be  taken  to  one  of  two  prisons  previ- 
ously named  by  the  ofKcer. 

ill  an  u(M ion  fur  penalties  under  the  sta- 
tutc.  the  declarariod  alleging  (hat  plaintifT 
was  carried  to  Whitecross  Street  prison  with- 
out his  free  and  voluntary  consent,  although 
he^ml  not  refuse,  &c.,  to  which  Not  guilty 
was  pfeaded  ;  the  evidence  being  that  plain- 
tiff went  to  prison  under  the  circumatancca 
above  stated ;  and  there  being  proof  that 
he  went  there  for  the  purpose  of  enabling 
himself  to  recover  damages ;  particularly, 
that  he  had  told  his  creditor  alter  the  arrest 
that  if  an  arrangement  were  declined  he 
would  go  to  Whitecross  Street  prison  :  Held, 
that  the  judge  directed  the  jury  properly  on 
the  issue  joined,  by  desiring  them  to  say 
whether  plaintiff  went  to  prison  for  want  of 
being  informed  of  his  right  to  go  to  a  house 
of  his  own  nomination,  or  whether  he 
elected,  for  purposes  of  his  own,  to  go  to 
prison.     Gordon  v.  Laurie,  60. 

2.  Right  to  be  taken  to  a  convenient  dwell* 
ing  house  for  twenty-four  hours,  60.  Ante. 
1. 

3.  What  is  not  a  refusal  to  nominate  a  <x>n- 
venient  dwelling  house,  60.     Ante,  1. 

II.  Who  may  be  arrested. 
Married  woman,  948.  Baron  akd  Feii£,  1. 1 

ASSAULT. 
Compromise  of  indictment,  371,  395.    Co2isi« 

DERATION,  I. 

ASSENT. 

I.  Of  Judge,  to  compromise,  371.  Considxxa. 

TION,  I. 

II.  By  what  conduct. 

1.  To  will  by  receiving  annuity  under  it, 
555.     Limitation,  II.  2. 

2.  By  acce^Aance  of  bill,  306.    Bills.  1L  1. 

3.  Not  by  attending  taxation  under  compul- 
sion of  a  judge*s  order  made  without  con- 
sent, 744.    Attorney,  IX. 

ASSESSED  TAXES. 

I.  Commissioners. 

How  many  required  to  take  an  information 
155.     Conviction,  I.  1. 

II.  Collector  of,  663.    Poor,  XIX.  1. 

ASSESSMENT. 
Parochial,  what  is,  261.    County  Ratk,  IL 

ASSIGNEE. 
L  Of  lease,  209.    Covenant,  I.  1. 
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II.  Of  mortgage,  1037.    Mortqaob,  III.  3. 

ASSIGNMENT. 
I    111  law. 
How  pleaded,  365.     Ezscutors,  II.  1. 

II.  Of  lease,  1033.    Laitdlord  and  Tenant, 
1.3. 

III.  Of  mortgage,  1037.    Mortgage,  III.  3. 

IV.  Of  policy,  730.    Agent,  III. 

ASSIZES. 
Division  ot  county,  978.    Pauper,  I. 

ASSUMPSIT. 

I.  Consideration. 

Past  or  continuing,  1.  Consideration,  II.  1. 

II.  Common  counts  on  sale  of  goods,  1030. 
Vendors  and  Purchasers,  II.  1. 

III.  Non  assumpsit. 

Defence  available  under,   1030.    Vendors 
AND  Purchasers,  II.  1. 

IV.  Variance. 

In  proof  of  consideration,  1.    Considera- 
tion, II.  1. 

ATTACHMENT. 
For  nonpayment  of  cost,  302,    Costs,  I.  1. 

ATTESTATION. 
Absence   of   memory  of  very  old  attesting 
marksman,  648.    Will,  I.  1. 

ATTORNEY. 

I.  Practising  as  advocate. 

How  excluded,  279.     Barrister. 

II.  Authority  to  bind  principal. 

Solicitor    to    provisional    committee,    936. 
Company,  II.  1. 

III.  Communications  to. 

How  far  they  affect  his  other  principals  or 
clients,  730.    Agent,  III. 

IV.  Admissions  by. 

In  loose  conversation,  147.    Evidence,  V. 

V.  Liabilities  in  respect  of  actions  conducted 
by  him. 

1.  As  regards  sherifl*. 

The  sheriff  cannot  recover  his  charges  for 
executing  process  by  action  against  the  attor- 
ney in  the  cause,  unless  there  be  special  cir- 
cumstances from  which  a  jury  may  infer  an 
actual  undertaking  by  the  attorney  to  pay. 
Mayhery  v.  Mansfield,  754. 

2.  As  regards  the  other  party. 

Plea  that  he  caused  a  ca.  sa.  to  be  issued 
on  a  judgment  against  plaintiff  and  wife,  948. 
Baron  and  Feime,  I.  1. 

VI.  His  bill :  delivery. 

1.  Retrospective  effect  of  pro  visions  extend- 
ing taxation  to  bills  formerly  not  taxable. 
A  plea,  to  an  action  of  assumpsit,  that  the 
action  is  for  an  attorney's  charges,  and  was 
brought  since  the  passing  of  stat.  6  &  7  Vict, 
c.  73,  and  that  no  bill  was  delivered,  is  good, 
though  it  do  not  show  that  the  charges  are 


such  as  were  taxable  before  the  statute,  ot 
that  the  business  was  done  since.  So  held 
on  special  demurrer. 

To  a  count  on  an  account  stated,  it  is  a 
good  plea  that  the  account  was  stated  solely 
of  and  concerning  charges  for  work  done  as 
an  attorney,  and  that  no  bill  was  delivered. 

In  such  pleas,  it  is  a  sufficient  coiifetssioii 
to  state  that  the  action  is  brought  to  recover 
the  amount  of  charges  "  by  the  plaintitf 
claimed  and  demanded  to  be  due  to  him  from 
the  defendant  for  work  done,"  &.c.,  •'  and 
that  the  work  was  done  by  plaint ifi'  for  de- 
fendant as  his  attorney  and  not  otherwise." 
So  held  on  special  demurrer.  Scadding  v. 
EyleM,  858. 

2.  Where  bill  formerly  not  taxable,  when  to 
be  delivered. 

The  clause  (sect.  37)  of  stat.  6  &  7  Vict. 
c.  73,  making  attorneys'  bills  taxable  thougii 
the  business  was  all  transacted  out  of  Coiirt, 
is  retrospective ;  but  delivery  of  a  bill  tor 
such  business,  done  before  the  act  passed,  is 
not  valid  unless  the  bill  was  delivered  since 
the  passing  of  the  act,  as  well  as  one  month 
before  commencing  an  action. 

Quasre,  whether  an  action  may  be  com- 
menced since  the  statute  without  delivery 
of  a  new  bill,  where  a  bill  has  been  delivered, 
and  the  charges  were  taxable,  before  the 
statute. 

In  an  action  for  an  attorney's  charges,  if 
the  plaintiff  fails  on  the  count  for  work  and 
labour  because  no  bill  has  been  delivered,  he 
cannot  recover  under  a  count  upon  an  account 
stated,  though  he  prove  that  the  charges 
were  assented  to  by  the  client.  BrookM  v. 
Bockett,  847. 

3.  Delivery  of  new  bill,  when  required,  HIT. 
Ante,  2. 

4.  Effect  of  not  having  delivered,  847.  Ante. 
2. 

5.  Not  dispensed  with  by  admission  of  items, 
847.    Ante,  2. 

6.  Pleading  :  taxability  need  not  be  alleged 
in  plea,  858.    Ante,  1. 

7.  Nondelivery  a  good  pfea  to  count  on  ac- 
count stated,  858.     Ante,  1. 

8.  What  confession  sufBcient  in  plea  of  non- 
delivery,  858.     Ante,  1. 

VII.  Taxation  of  bill :  jurisdiction. 

1.  On  whose  application  without  consent, 
744.    Post,  IX. 

2.  Nature  of  the  business,  847.  Ante,  VI.  2. 

VIII.  Taxation  of  bill:  eflect. 

1.  Consequence  of  attending  on  order  made 
without  jurisdiction  or  consent,  744.  Post. 
IX. 

2.  Sum  ordered  to  be  deducted  on  taxation 
after  payment,  when  it  may  be  set  off,  744. 
Post,  IX. 

IX.  His  bill:  Statute  of  Limitations. 
What  is  not  a  continuous  employment. 
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Defendant  employed  plaintifT,  an  attorney, 
in  several  transactions,  and,  among  others, 
in  procuring  him  money  to  pay  off  a  mort- 
gage. In  an  action  against  defendant  on 
plaintiff's  bill  of  costs,  it  appeared  by  items 
in  the  bill,  that  he  had  made  applications  in 
several  quarters  for  this  purpose,  but  without 
success,  after  which  he  wrote  to  plaintiff, 
informing  him  what  had  been  done,  and 
requesting  to  know  his  wishes.  •  This  item 
bore  date  more  than  six  years  before  action 
brought.  I'he  next,  dated  within  six  years, 
was:  **  Paid  the  postage  of  your  answer.*' 
By  subsequent  items  it  appeared  that  further 
endeavours  were  made  by  plaintiff  to  raise 
the  money.  Ultimately  it  was  obtained. 
Held,  that  the  transaction  was  not  one  in 
which  the  attorney's  employment  was  con- 
tinuous, and  that  the  latter  items  did  not 
draw  after  them  the  previous  ones,  so  as  to 
take  these  out  of  the  Statute  of  Limitations. 

One  B.,  to  whom  the  mortgage  had  been 
transferred,  commenced  actions  of  ejectment 
and  other  proceedings  to  enforce  payment. 
Plaintiff  acted  as  his  attorney ;  and  proceed- 
ings were  stayed  on  condition,  among  others, 
that  defendant  (who  was  not  a  party  on  the 
record  in  the  ejectments)  should  pay  the  now 
plaintiff  his  bill  of  costs  delivered  to  B. 
Defendant  paid  plaintiff  the  bill,  but  after- 
wards (and  before  stat.  6  &  7  Vict.  c.  73} 
obtained  a  Judge's  order  for  taxation  of  this 
latter  bill,  with  a  direction  that  any  sum 
overpaid  should  be  refunded.  Plaintiff  gave 
no  consent  to  the  order  ;  but  he  attended  the 
taxation,  and  made  a  new  claim,  which  was 
allowed ;  and  he  was  ordered  by  the  allocatur 
to  refund  10/.  as  overpaid. 

Held,  that,  in  the  action  by  plaintiff  against 
defendant  on  his  bill  of  costs,  the  10/.  could 
not  be  set  off  as  money  had  and  received  to 
defendant's  use ;  a  Judge's  order,  without 
consent,  being  no  ground  for  a  claim  in  the 
nature  of  an  action  of  contract.  Fkillips  v. 
Broadley^  744. 
X.  Power  of.    Power  of  Attorney. 

AUDIENCE. 
Exclusive,  279.    Barrister. 

AUTHORITY. 

I.  Evidence  of,  against  member  of  provisional 
committee,  936.    Company,  II.  1. 

II.  Of  attorney  to  bind  client,  936.  Company, 
II.  I. 

III.  Of  receiver  for  infant  ward  in  Chancery, 
623.    Trespass,  I. 

AVERMENT. 
When  it  must  be  direct,  130.   Replevin,  II.  1. 

AVOWRY. 
I.  At  common  law,  14.     Distress,  I. 


II.  Positive  form,  130.    Replevin,  II.  1. 

AWARD. 

Arbitration. 


BAIL. 

I.  After  removal  of  caae  by  habeas,  869.  'Pro- 
cedendo. 

II.  Before  setting  aside  procedendo,  869.  Pjio- 

CEDENOO. 

BANC. 
Court  in,  1024.    Bankrupt,  IX.  1. 

BANK. 
I.  Usage  of  bankers. 

1.  How  pleaded,  396.    Bank  of  England, 
I.  1. 

2.  How  proved,  396.     Bank  of  England, 
L  1. 

III.  Discount. 

Of  note  not  due,  396.    Bank  of  Englavd, 

L  1. 

BANK  OP^  ENGLAND. 
Payment  of  dividends  by.  • 

1.  By  warrant. 

Declaration  alleged  that  plaintiff  was  pro- 
prietor of  a  share  in  the  3^  reduced  annui- 
ties, in  the  management  oi  defendants  (Go- 
vernor, &c.,  of  The  Hank  of  England)  for 
certain  reward,  &c.,  and  was  entitled  to  re- 
ceive certain  dividends,  his  riliarc  standing  in 
the  books  for  the  purpose  of  their  paymg 
him,  on  request,  the  accruing  dividends, 
when  sufficient  money  hnd  been  received 
by  them  :  whereupon  defendants  became  lia- 
ble, and  it  was  their  duty,  to  pay  plaintiff  on 
request,  when  sufficient  money  had  been  re- 
ceived by  them,  all  dividends  due  to  him: 
that,  while  plaintiff  was  possessed  of  the 
share,  a  dividend  became  due  to  him.  and  auf- 
ficient  money  had  been  received  by  defend- 
ants, &c.,  and  they  were  requested  by  plain- 
tiff to  pay  him  his  dividend,  and  a  reasnna- 
ble  time  had  elapsed  :  but  they  had  not  paid. 

Plea:  that  by  usage  and  custom  of  bank- 
ers and  merchants  in  London,  for  divers,  to 
wit,  sixty  years  past,  the  drafts  of  defendants 
upon  their  cashiers,  called  dividend  warrants, 
are  transferable  and  assignable  by  delivery 
only,  and  a  bona  fide  holder  thereof  is  entitled 
to  payment  by  defendants  on  demand  :  that 
W.  had  received  from  defendants  such  war- 
rant forpaymentof  the  dividend  in  question, 
under  a  power  of  attorney  from  plaintiff,  au- 
thorising W.  to  receive  and  give  receipts  for 
dividend,  and  had  delivered  the  warrant  to 
L.  for  good  consideration  then  moving  from 
L.  to  W.,  and  that  L.,  while  lawful  holder  of 
the  warrant,  had  demanded  payment  from 
defendants  and  required  them  to  hold  the 
money  for  his  use. 
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Heldy  by  the  Court  of  Q.  B.,  on  a  repli- 
cation  traversing  the  above  allegations,  ex- 
cept the  execution  of  the  power  and  delivery  , 
to  W. ; 

1.  1*hat  the  nliegation  of  usage  was  satis-  : 
6ed  by  proof  that  dividend  warrants,  with 
ihe  receipt  subscribed,  are  piissed  from  hand 
to  hand  like  bank  notes,  and  are  paid  by  the 
Bank  cashiers  to  anyone  who  presents  them 
after  a  certain  day  : 

2.  That  the  alleged  consideration  was 
proved  by  showing  thot,  before  the  dividend 
was  due,  L.,  a  banker,  had  discounted  a  pro- 
missory note  of  and  for  W.,  his  customer, 
payable  on  a  day  subsequent  to  the  delivery 
of  the  warrant  by  W.  to  L.,and  that  the 
warrant  was  delivered  to  secure  payment  to 
L.  of  the  note  when  due ;  although  at  the 
time  of  delivery  the  cash  balance  at  L.'s 
bank  was  in  favour  of  W.,  and  the  note  was 
not  due  till  after  the  day  for  payment  on  the 
warrant. 

But,  Heldf  by  the  Court  of  Exchequer 
Chamber,  that  the  plaintiff  was  entitled  to 
judgment  on  the  record  :  because, 

1.  The  power,  as  pleaded,  did  not  autho- 
rise receiving  payment  by  i  warrant:  and 
it  did  not  appear  by  plea  or  by  any  statute, 
that  it  was  a  usual  mode  of  paying  divi- 
dends to  give  a  warrant. 

2.  It  did  not  appear  that  defendants  had 
become  liable  to  pay  L.,  the  warrant  not 
being  negotiable  by  the  general  law,  and  the 
supposed  custom  not  appearing  to  be  an  im- 
memorial custom  in  the  particular  place,  nor 
an  usage  of  trade  of  which  plaintiff  was  cog- 
nisant. 

3.  L.  was  not  averred  to  be  a  bona  fide 
holder,  but  only  to  have  taken  for  value  ;  and 
the  averment,  as  above,  of  his  being  lawful 
holder,  did  not  supply  the  defect.  Partridge 
V.  Bank  of  England,  3S)6. 

2.  Neguriabiliiy  of  dividend  warrants,  396. 
Ante,  1. 
11.  Usage  of. 
As  to  payment  of  dividends,  396,  ante,  I.  1. 

BANKRUPT. 

I.  Preliminary  proceedings. 

Summons  under  stat.  5'&  6  Vict.  c.  122,  s. 
n,  114.     Post,  IV. 

II.  Act  of  bankruptcy,  generally. 

When  it  is  completed,  873.     Post,  III.  1. 

III.  Act  of  bankruptcy :  procuring  own  goods 
to  be  taken  in  execution. 

1.  When  committed. 

An  act  of  bankruptcy  under  stat.  6  G.  4, 
c  16,  8.  3,  by  procuring  the  party *s  own 
goods  to  be  taken  in  execution,  is  not  com- 
mitted till  the  actual  seizure. 

And,  upon  such  seizure,  the  commission 
of  the  act  of  bankruptcy  is  not  carried  back 


by  relation  to  any  earlier  period.     Btlchtr  v 

Gummow,  b73. 

2.  Relaliui)  lu.  87J.     Autc,  1. 

IV.  Act  of  bankruptcy :  retusal  to  admit  de- 
mand on  summons. 

What  omissiion  not  a  refusal. 

Under  stat.  5  6c  6  Vicr.  c.  122,  if  u  trader, 
summoned  by  his  creditor  under  sect.  11, 
and  being  indebted  to  him  in  149/.  is.,  signs 
an  admission  that  he  is  indebted  to  such 
creditor  in  149/.,  and  there  is  nothing  to  show 
that  the  is.  was  intentionally  omitted,  such 
trader  does  not  commit  an  act  of  bankruptcy 
if  he  omits  to  perturm  anything  required,  by 
sect.  13,  or  sect.  15,  from  parties  refusing  to 
admit  debts  on  summons,  or  admitting  them 
in  part. 

If  the  trader,  having,  on  summons,  given 
an  admission  according  to  stat.  5  6l  6  Vict, 
c.  122,  agrees  with  the  creditor  to  deposit 
bills  with  him  as  a  security,  and  submit  to 
a  Judge's  order  for  payment  of  the  debt  by 
instalments,  with  which  terms  the  creditor 
is  satisfied,  no  act  o(  bankruptcy  is  com- 
mitted, though  more  than  fourteen  days 
elapse  between  the  filing  of  the  admission 
and  the  day  appointed  for  fulfilling  the  stipu- 
lated terms,  provided  the  agreement  itself  be 
made  within  the  fourteen  days ;  for  in  such 
case  (he  trader  has  compounded  for  the  de- 
mand in  due  time,  to  the  satisfaction  of  the 
creditor,  within  the  meaning  of  sect.  14. 
Fetidellv.  Rhodes,  114. 

V.  Act  of  bankruptcy:  omission  to   pay  or 
compound  for  debt  admitted  on  summons. 
Agreement  for  composition  within  fourteen 

days,  114.     Ante,  IV. 

VI.  Order  and  disposition  :  policies. 

What  notice  to  insurer  of  assignment  of  po- 
licy sufficient,  730.    Agent,  III. 

VII.  Relation. 

To  what  period,  873.     Ante,  III.  1. 

VIII.  Certificate. 

How  shown  to  be  void  for  losses  by  gam- 
bling, 1024.     Post,  IX.  1. 

IX.  Discharge  on  ceriihcate. 

1.  Jurisdiction  of  single  Judge. 

Under  stat.  5  &  6  Vict.  c.  122,  s.  42,  this 
Court  in  banc  has  no  jurisdiction  to  discharge 
a  prisoner  who  has  become  bankrupt  and  is 
in  execution  under  a  judgment  obtained  be- 
fore the  confirmation  of  his  certificate,  the 
jurisdiction  being  given  to  a  single  Judge. 
But  if  a  Judge  has,  on  hearing,  refused  to 
discharge,  this  Court  may  be  moved  to  re- 
scind his  order. 

On  such  application  to  a  Judge,  he  may 
receive,  and  decide  upon  affidavit,  the  objec- 
tion that  the  certificate  is  void,  under  sect. 
38,  on  account  of  lo.«scs  by  gambling,  and,  if 
he  considers  the  gambling  to  be  proved, 
should  refuse  the  application.    And  he  may 
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receive  evidence  of  several  distinct  cases  of 
loss  by  gambling  within  sect.  38.  Wearing 
V.  Smith,  1024. 

2.  Jurisdiction  of  full  Court,  1024.     Ante,  1. 

3.  Objection  of  losses   by  gambling,    1024. 
Ante,  ]. 

BAROiN  AND  FEME. 

I.  Actions  by. 

1.  Feme's  liability  to  execution  for  costs. 
Where  husband  and  wife  have  judgment 

against  them,  for  costs,  in  an  action  brought 
by  them  jointly,  a  ca.  sa.  for  the  costs  against 
both  is  regular.  And  no  action  lies  for  suing 
out  the  writ  and  arresting  the  wife  upon  such 
ca.  sa.,  though  it  appear  upon  the  record  that 
the  party  suing  out  and  arresting  knew  of 
the  coverture.  So  held,  where  the  first  action 
was  for  a  libel  on  the  wife.  Newton  v.  Boo- 
dle, 948. 

2.  Meaning  of  the  wife  being  the  meritorious 
cause  of  action,  948.     Ante,  1. 

II.  Settlement,  parochial. 

Maiden  settlement,  626.     Poor,  XXV.  2. 

BARRISTER. 
Order  for  exclusive  audience. 

Justices  in  quarter  sessions  may  in  their 
discretion  make  an  order  that  barristers,  pro- 
vided as  many  as  four  attend,  shall  have  ex- 
clusive audience  in  their  Court,  though, 
until  such  order  was  made,  no  barristers 
have  attended  the  Court,  except  on  special 
retainer,  and  the  business  of  advocates  has 
always  been  performed  by  attorneys  only. 
Ex  parte  Evans,  279. 

BASTARDY. 
Bond. 
Proper  custody,  727.    Evidence,  II. 

BELIEF. 
Reasonable. 
Of  acting  under  statute,  1005.  Action,  VI.  1. 

BENEFICE. 
Non-residence,  691.    Clergy,  II.  1. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY  NOTES. 

I.  Drawing:  form. 

1.  In  the  name  of  a  firm,  361.    Post,  XIII.  1. 

2.  Partly  by  initials,  427.    Post,  XIII.  2. 

II.  Drawing:  alteration. 

1.  Alteration  of  foreign  bill  not  presumed  to 

have  been  made  in  England. 

Declaration  in  assumpsit  alleged  that  plain- 
tiff, in  France,  drew  a  bill,  for  a  sum  named, 
on  defendant,  which  defendant  accepted. 
Issues  were  joined  :  first,  on  a  plea  of  non- 
acceptance  ;  secondly,  on  a  traverse  of  a 
plea  alleging  that  plaintiff,  after  the  accept- 
ance and  without  defendant's  consent, 
changed  the  purport  of  the  bill  by  altering 
[he  sum  for  which  it  was  drawn. 


On  the  trial  it  oppeured  dia:  il.e  !  i-i  had 
been  originally  drawn  in  I  aj  is  Sur  a  largtu^ 
sum  than  that  named,  but  ihn  uefendan* 
had  accepted  for  a  smaller  sum.  In  ihe  body 
of  the  bill  the  sum  originally  named  had 
been  altered  to  that  for  which  defendant  had 
accepted,  but  it  did  not  appear  by  whom,  or 
at  what  time  or  place,  the  alteration  had  been 
made.     No  stamp  was  on  the  bill. 

Held,  that  plaintiff  was  entitled  to  a  ver- 
dict on  both  issues :  the  acceptance  by  de- 
fendant furnishing  evidence  that  he  assented 
to  the  insertion  of  the  smaller  sum  ;  and  it 
not  being  shown  that  the  alteration,  even  if 
made  by  the  parties  contrary  to  their  original 
intention,  was  made  in  England,  so  as  to  ren- 
der a  stamp  requisite.  Hamelin  v.  Bruck, 
306. 

2.  Alteration  in  furtherance  of  original  in- 
tention, 306'.     Ante,  1. 

III.  Accommodation  bill. 

1.  When  it  becomes  a  bill  for  value. 

In  an  action  by  drawer  against  acceptor 
of  a  bill  of  exchange,  a  plea  that  defendant 
accepted  merely  for  plaintiff's  accomm«da- 
tion,  and  thi^t  plaintiff*  did  not,  at  any  time, 
give  any  value  or  consideration  for  the  ac- 
ceptance, fails,  if  it  appear  that,  after  the  bill 
was  accepted  las  alleged," for  accommodation, 
the  plaintiff  gave  a  cross  acceptance  and  was 
obliged  to  pay  the  amount,  and  that  the  bill 
accepted  by  defendant  was  due  and  unpaid 
at  the  time  of  action  brought.  Burden  v. 
Benton,  ^43. 

2.  Whether  value  being  given  subsequently, 
the  bill  ceases  to  be  an  accommodation 
bill,  843.     Ante,  1. 

IV.  Stamp. 

1.  What  alteration  does  not  require,  306. 
Ante,  n.  1. 

2.  W^here  a  note  contains  collateral  state- 
ment. 

T.  made  a  note  in  the  following  terms. 
"  On  demand  I  promise  to  pay  H.  or  order, 
500/.,  for  value  received,  with  interest,  ai 
the  rate,'*  &c. ;  "and  I  have  lodged  with 
the  said  H.  the  counterpart  leases,  signed 
by  D.,*'  &c.,  '*  for  ground  let  by  me  to  them 
respectively  as  a  collateral  security  for  the 
said  500Z.  and  interest.     500/.*' 

Held,  that  this  might  be  sued  on  as  a  pro- 
missory note,  and  read  in  evidence,  though 
stamped  as  a  note  only.  Foncourt  v.  Tkomf, 
312. 

V.  Acceptance. 

1.  For  smaller  sum,  306.    Ante,  II.  1. 

2.  A  recognition  of  a  previous  alteration. 
30r..     Ante,  II.  1.    . 

3.  On  terms  of  redelivery  to  drawer  before 
due,  602.    Post,  XV.  2. 

4.  W^hat  is.     Regina  v.  Gompertx,  841. 

5.  Obtaining  by  fraud,  824.  CoNsriBAcr, 
ILL 
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VI.  Indorsement:  ibrm. 

In  the  name  ot  a  firm,  361.     Post,  Xlll.  1. 

VII.  t'oruign. 

Alteration  of,  306.    Ante,  II.  1. 

VIII.  Diacouniiug. 

A  good  consideration,  3S6.  Bank  of  Eng- 
land, I.  1. 

IX.  Presentment  for  payment :  time. 

As  against  drawer  of  check,  52.  Post,  XII. 

X.  Holder. 

1.  Distinction  between  a  bona  fide  holder 
and  holder  for  value,  396.  Bank  of  Eno- 
LA.VD,  I.  1. 

2.  Indorsement  toon  terms, 602.  Post,  XV.  2. 

XI.  Notice  of  dishonour. 
Immaterial  misdescription. 

In  an  action  by  indorsee  against  indorser 
of  a  bill  of  exchange  payable  at  The  London 
Joint  Stock  Bank  in  London,  notice  of  dis- 
honour was  proved,  describing  the  bill  as 
payable  at  The  London  and  Westminster 
Bank. 

Held  no  ground  of  nonsuit,  the  notice 
being  accurate  in  all  other  respects,  and 
there  being  no  proof  that  defendant  had  been 
misled.     Bromage  v.  i^aughani  608. 

XII.  Checks :  presentment  for  payment. 
At  what  time. 

To  an  action  by  holder  against  drawer  of 
a  check  it  is  no  answer  that  the  check  was 
not  presented  in  reasonable  time,  unless, 
during  the  delay,  the  fund  has  been  lost,  as 
by  failure  of  the  banker.  Rahinson  v.  Hartks- 
ford,  52. 

XIII.  Pleading:  declaration. 

1.  Name  of  drawer,  when  not  a  party  to  the 
suit. 

Declaration,  by  indorsee  against  acceptor, 
described  the  bill  as  made  by  *'  certain  per- 
sons under  the  name,  style  or  firm  of  James 
Chandler  and  Son,'*  and  as  indorsed  to  plain- 
tifl'by  •'  the  said  James  Chandler  and  Son.*' 
Held  good,  on  special  demurrer.  Smith  v. 
Ball  361. 

2.  Name  of  drawer :  omission  to  refer  to 
description  in  bill. 

A  declaration  stated  that  "one  J.  C. 
Pawle"  made  a  bill  of  exchange  directed  to 
defendant,  and  thereby  required  defendant 
to  pay  *'  to  the  order  of  the  said  J.  C. 
Pawle,"  &c. ;  and  defendant  "accepted  the 
said  bill;**  and  "the  said  J.  C.  Pawle*' 
indorsed  it  to  plaintiff;  and  that  defendant 
did  not  pay. 

Held  bad  on  special  demurrer,  inasmuch 
as,  since  stat.  3  &  4  W.  4,  c.  42,  s.  12,  as  well 
as  before,  the  full  names  of  the  parties  to  a 
bill  must  be  given  ;  unless  they  are  stated  in 
the  count  to  be  described  there  as  in  the  bill. 
Levy  V.  Wehh,  427. 

XIV.  Pleading:  plea. 

1.  Payment  to  bona  fide  holder :  what  not 
equivalent,  396.    Bank  op  England,  I.  1. 


2.  That  bill  was  indorsed  on  terms  of  rede- 
livery to  drawer  before  due,  602.  Post, 
XV.  2. 

XV.  Pleading:  replication. 

1.  De  injuria,  to  plea  of  bill  being  accommo* 
dation  bill  held  not  lur  value. 

To  assumpsit  by  indorsee  against  acceptor 
of  a  bill,  defendant  plc»ded :  That  the  bill 
was  accepted  for  the  drawer's  acconmioda- 
tion ;  that,  although,  at  the  time  ol  uciion 
brought,  plaintiff  held  the  bill  as  the  owiu  r 
thereof,  yet  he  did  not  hold  it  for  any  valuf  ; 
and  that,  except  as  in  this  plea  aforesaid, 
there  never  was  any  value,  consideration, 
purpose,  or  rea.Hon  for  defendant's  accepting 
the  bill,  or  paying  or  agreeing  to  pay  the 
amount  to  the  drawer.  PlaintiH' replied  Dc 
injuria:  to  which  replication  the  defendant 
specially  demurred.  A  Judge  at  chambers 
ordered  the  demurrer  to  be  set  aside  as  fri- 
volous. 

This  Court,  on  motion  to  rescind  the  order, 
refused  to  interfere. 

Semblcj  that  the  replication  was  good. 
Laforett  v.  Wall,  599. 

2.  De  injuria,  to  plea  that  bill  was  indorsed 
on  terms. 

In  an  action  by  indorsee  against  acceptor, 
defendant  pleaded  that  the  bill  was  accepted 
for  the  accommodation  of  the  drawer,  and  on 
the  terms  that,  if  he  should  negotiate  it,  the 
holder  should  deliver  it  to  the  drawer  before 
or  when  it  became  due,  to  enable  him  to  take 
it  up ;  and  that  the  holder  should  not  retain 
it  after  it  became  due:  averment  that  the 
drawer  indorsed  it  to  the  plaintiff,  who  re- 
ceived it  on  those  terms. 
Replication,  De  injuria. 
'  Htldy  on  special  demurrer,  that  the  repli- 

'  cation  was  correct,  inasmuch  as  the  plen 
'  admitted  that  some  interest  in  the  bill  was 
transferred  to  the  plain tifl*,  and,  therefore, 
!  did  not  amount  to  an  argumentative  denial 
I  of  (he  indorsement,  but  only  to  an  excuse 
'  for  not  paying  the  bill  to  the  plnintiff,  though 
I  admitted  to  be  holder  and  prima  facie  entitled 
I      to  sue.     Rahiufon  v.  Little,  602. 

XVI.  Pleading:  demurrer. 

Frivolous  demurrer  set  aside,  599.  Ante, 
XV.  1. 

XVII.  Evidence. 

That  plaintiff* gave  value,  843.   Ante,  III.  1. 
XVTII.  Criminal  Law. 
Conspiracy  to  defraud  by  procuring  accept 
ance,  824.     Conspiracy,  II.  1. 

BILL  OF  EXCEPTIONS. 

By  consent,  after  judgment  on  rule  for  ncv% 

trial.     Willoughhy  v.  Willoughhy,  923,  935 

BIRTH. 
Settlement  by,  626.    Poor,  XXV.  8. 
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BISHOP. 
ConBiBtorial  Court,  691.     Clebgt,  II.  1. 

BOARD. 

I.  Of  surveyors  of  highways,  1005.    Action, 
VI.  1. 

II.  Of  guardians.     Poor. 

BONA  FIDES. 

I.  Bona  fide  belief,  1005.     AcTioif,  VI.  1. 

II.  Of   applicant,   when  to   be   shown,   942. 
Poor,  XI. 

III.  Payment  to  bona  fide  holder,  396.    Bank 
OF  England,  I.  1. 

BOND. 
I.  Pleading. 

1.  How  shown  that  action  is  brought  post 

diem. 

I>eclaration  in  debt  by  husband  and  wife 
on  a  money  bond  given  to  the  wife  while 
sole,  dated,  to  wit,  on  27th  September.  Slc. 
Breach,  nonpayment  to  her  while  sole,  or  to 
plaintifi's  or  either  of  them  since  the  mar- 
riage. Plea,  craving  oyer  of  the  bond  and 
condition,  and  setting  out  the  condition, 
which  was  for  payment  to  the  wife  (then 
sole),  her  executors,  &c.,  or  assigns,  of  300Z. 
with  interest  for  the  same  on  29th  March 
next  ensuing  the  day  of  the  date  of  the  above 
written  bond  ;  and  averring  that,  from  the 
time  of  making  the  bond  and  condition,  de- 
fendant hath  always  in  all  things  duly  per- 
formed the  condition,  &c. :  verification. 
Replication:  That  defendant  did  not  nor 
would  poy  the  sum  of  300/.  with  interest 
for  the  same  on  the  day  and  in  the  manner 
limited  and  appointed  by  the  condition  ac- 
cording to  the  true  intent,  Sec,  thereof:  ve- 
rification. 

Demurrer.  1.  Because  it  is  not  suffi- 
ciently alleged  in  the  replication  that  the  day 
appointed  for  payment  by  the  condition  was 
past  before  action  brought.  2.  Because  the 
replication  informally  concludes  with  a  veri- 
fication. 3.  Because  the  replication  is  dou- 
ble, assigning  broaches  by  nonpayment  of 
principal  and  nonpayment  of  interest.  4. 
Because  it  does  not  allege  with  certainty  to 
whom  the  money  was  unpaid,  nor  whether 
the  default  was  before  or  after  the  marriage. 

A  Judge,  on  summons,  set  aside  the  de- 
murrer as  frivolous;  March  9th.  In  the 
next  term,  April  27th,  the  defendant  moved 
to  set  aside  the  Judge's  order. 

Held  that  the  demurrer,  on  points  1,  3, 
and  4,  was  frivolous.  On  point  2,  Quare 
whether  it  was  not  well  grounded. 

But  the  Court  refused  to  overrule  the  dis- 
cretion of  the  Judge  in  making  th^  order, 
the  plea  at  all  events  being  bad,  and  the  de- 
fendant being  laie  in  his  application.  Trix 
V.  Thome^  282. 


2.  What  is  not  duplicity :   nonpayment  af 
principal  and  interest,  2h2.     Ante,  1. 

3.  When  it  is  shown  to  whom  unpaid,  28% 
Ante,  1. 

4.  Time  of  default,  how  soown,  282.    .\nt«*, 
1. 

5.  Conclusion :    verification    when    proper, 
2^2.     Ante,  1. 

6.  Frivolous  demurrer,  282.    Ante,  1. 

7.  Oyer :  insertion  at  the  head  of  the  plea, 
262.     Ante,  1. 

II.  Particular  mstances. 
Money  bond  to  wife  dum  sola,  282.     Ante, 
I.  1. 

BOUNDARY. 
Of  reputed  manor,  298.    Evidence,  VII, 

BREACH. 

I.  To  which  the  plaintiff  has  himself  contribu- 
ted, 713.     Charterpakty,  I.  1. 

II.  Assignment  of:    conclusion,  282.     Bond, 
I.l. 

BRITISH  SUBJECT. 
Who  is.  806.    Shipping. 

BURTHEN  OF  PROOF. 
Evidence,  I. 


CANCELLATION. 
Of  letters  patent,  523.    Patent,  IL  1. 

CAPIAS. 

I.  Information  to  be  given  to  party  arrested, 
60.    Arrest,  I.  1. 

II.  Ca.  sa.    Execution,  III. 

CAPTION. 
Of  examination,  65.     Poor,  XXVII.  2, 

CASE. 
I.  Action  on. 

1.  Action  for  keeping  mischievous  animals : 
gist  of  action. 

A  person  who  keeps  an  animal  accustomed 
to  attack  and  bite  mankind,  with  knowledge 
that  it  is  so  accustomed,  is  prima  facie  liable 
in  an  action  on  the  case  at  the  suit  of  any 
person  attacked  and  injured  by  such  animal, 
without  any  averment  in  the  declaration  of 
negligence  or  defniilt  in  securing  or  taking 
care  of  it.  The  gist  of  the  action  is  the 
keeping  of  the  animal  after  knowledge  of  its 
mischievous  propensities. 

Quare^  whether,  to  an  action  on  the  case 
for  injury  caus'jd  as  shove  stated,  it  would 
be  a  defence  that  the  injury  was  occasioned 
solely  by  the  wilfulness  of  the  plaintiff,  after 
warning.     J\Jay  v.  Burdett^  101. 

2.  For  conspiracy  on  sale  by  auction,  1015. 
Demurrer,  I.  3. 

3.  For  deceit  by  fraudulent  repreaentatioo 
197.    Deceit.  L  1. 
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I.  For  particular  damage  by  public  nui- 
sance :  where  jury  negative  the  damage, 
991.    River,  I. 

5.  For  injury  to  reversion  by  obstructing 
highway,  991.     River,  I. 

II.  Declaration. 

When  not  necessary  to  allege  negligence, 
K)l.    Ante,  I.  1. 

III.  Plea. 

Plaintiff's  own  wilfulness,  101.    Ante,  I.  1. 

CERTAINTY. 
In  avowries,  130.     Replevin,  II.  1. 

CERTIFICATE. 

I.  Generally. 

1.  Particularity  in,  651.     Lunatic,  I.  1. 

2.  Variation  from  statutory  form,  651.  Lu- 
natic, I.  1. 

II.  Game  certificate,  155.     Conviction,  I.  1. 

III.  Bankrupts',  1024.    Bankrupt,  IX.  1. 

CERTIORARI. 

I.  When  it  lies :  notwithstanding  clause  taking 
it  away. 

Where  inquisition  comprises  matters  beyond 
jurisdiction,  443.     Compensation,  II.  2. 

II.  How  granted. 

Absolute,  in  the  first  instance,  by  Judge  at 
chambers,  32.     Poor,  XXIX.  1. 

III.  What  indictments  not  removeable  by. 
For  keeping  disorderly  house,  235.     Disor- 
derly House. 

TV.  Costs. 

1.  On  showing  cause  in  first  instance,  291. 
Poor,  III. 

2.  Of  prosecutor  of  indictment :  party  griev- 
ed, 302.     Costs.  I.  1. 

V.  In  particular  instances. 

1.  To  remove  inquisition  assessing  compen- 
sation, 443.     Compensation,  II.  2. 

2.  To  remove  depositions  on  which  a  con- 
viction proceeded,  669.     Conviction,  IV. 

3.  As  ancillary  or  in  answer  to  a  habeas  cor- 
pus, 6C9.    Conviction,  IV. 

CHAMBERS. 
Judge  at.    Judge. 

CHANCERY. 
I.  Case  sent  for  trial  into  Q.  B. 

1.  Proceedings,  judgment,  and  execution, 
523,  529,  n.     Patent. 

2.  Transmission  of  record  or  transcript,  523, 
529,  n.    Patent. 

Zl.  Receiver  appointed  by. 
General  authority,  623.    Trespass,  I. 

CHARGEABILITY. 
Statement  of  in  examinations,  626.    Poor, 
XXV.  2. 

CHARTERPARTY. 
X.  Loading. 

VOL.  IX, — 77 


1.  What  is  loading  within  n  reasonable  time. 

By  charterpariy,  the  freighters  oi'  a  ship 
agreed  with  the  owners  that  the  ship,  being 
fit  for  the  voyage,  should  proceed  to  Port  T., 
and  there  load  a  cargo  ;  the  ship  to  be  loaded 
in  turn  ;  certain  working  days  to  be  allowed, 
and  a  further  number  of  days  for  demurrage, 
&.C.  1'ho  owners  brought  assumpsit  on  this 
agreement,  alleging :  1.  That,  although  the 
ship,  being  fit,  dLc,  sailed  and  arrived  at 
Port  T.,  yet  defendants  did  not,  within  a 
reasonable  time  after  her  arrival  there,  load 
a  cargo,  &,c.  2.  That  defendants  did  not,  at 
Port  T.,  load  the  ship  in  turn,  but  long  after 
the  proper  and  regular  turn  ;  whereby  plain- 
tiif  WHS  injured,  &c. 

Pleas.  1.  That  defendant  did  within  a 
reasonable  time  after  the  arrival,  ^c,  load 
the  ship,  &.C.  2.  1'hat  defendants  did,  at 
Port  T.,  load  the  ship  in  turn.  3.  That  plain- 
tiff was  master,  and  had  the  care,  direction, 
and  management  of  the  ship  ;  and  that  after 
the  ship's  arrival  at  Port  T.,  and  before  de- 
fendants could  load,  dLc,  plaintiff,  k>  being 
master,  &c.,  and  the  crew  took  such  bnd 
care  of  the  ship,  and  governed  and  navigated 
her  BO  improperly,  that  the  ship,  by  the  care- 
lessness, unskilfulness  and  mismanagement 
of  the  said  master  and  crew,  became  damaged 
and  unfit  to  receive  a  cargo,  and  su  remained 
for  a  long  time,  &c.,  by  reoson  whereof  de- 
fendants could  not  load,  &c.  Replication, 
De  injuria.     Issues  joined  on  all  the  pleas. 

By  a  local  act,  regulating  the  port,  the 
master  of  every  ship  coming  in  was  bound, 
under  a  penalty,  to  moor,  anchor,  and  place 
the  same  in  such  situation  as  the  harbour- 
master should  direct;  and  the  hnrbour-mas- 
ter  was  authorised  to  cause  the  vcst^el  to  he 
removed  in  such  manner  as  he  should  deem 
necessary.  The  ship's  master  was  also  bound 
to  take  on  board  a  pilot,  who,  by  the  by-laws 
of  the  port,  was  to  obey  the  orders  of  the 
harbour-master.  It  was  proved,  on  the  trial, 
that  defendant's  ship,  with  a  pilot,  arrived 
at  the  port,  and  received  directions  from  the 
harbour-master  as  to  entering ;  but  the  master 
and  crew  worked  the  ship  in  a  manner  con- 
trary to  his  directions ;  and  in  consequence 
she  received  injury,  lost  her  then  turn  of 
loading,  and  was  unable  to  load  till  the  expi- 
ration of  some  days,  when  she  loaded  with- 
out further  delay.  After  verdict  for  defend- 
ants on  all  the  issues, 

Held^  on  motion  for  new  trial,  that,  on  the 
third  issue,  the  Judge  rightly  directed  the 
jury  to  find  for  defendants  if  they  thought 
the  accident  was  the  fault  of  the  master  and 
crew,  for  :  1.  The  ship,  though  under  the 
harbour-master's  direction,  was,  for  the  pur- 
poses of  this  plea,  under  the  care  and  manage- 
ment of  the  plaintifl*.  2.  The  defendants 
might  allege  the  delay,  occasioned  as  above, 
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in  order  to  show  that  they  loaded  in  reasona 
ble  time,  and  in  turn,  within  the  meaning 
of  the  chofterparty. 

Held  also,  on  motion  to  enter  a  verdict  for 
plaintiff  on  the  Ist  and  2d  issues,  that,  on  the 
facts  above  stated,  defendants  were  right  in 
pleading  that  they  loaded  in  turn,  and  in  rea 
sonable  time  ;  and  that  they  could  not  have 
pleaded  in  confession  and  avoidance.  Tay- 
lor V.  Cljy,  713. 
2.  What  is  loading  in  turn,  713.    Ante,  1. 

II.  Delay. 

1.  Caused    by   owner*s   misconduct,    713. 
Ante,  I.  1. 

2.  Caused  by  misconduct  of  master    and 
crew,  713.    Ante,  I.  1. 

III.  Pleading. 

By  traverse,  or  in  confession  and  avoidance, 
713.    Ante,  I.  1. 

CHEAT. 

I.  Conspiracy,  824.    Conspiracy,  II.  1. 

II.  By  fraudulent  representations,  197.    De- 
ceit, I.  1. 

in.  False  pretences.    False  Frbtsncss. 

CHECK. 
Page  52.    Bills,  XII. 

CHURCH. 

I.  Ecclesiastical  persons,  691.     Clerot,  II.  1. 

II.  Fcclesiastical    Courts.      Ecclesiastical 
Court. 

III.  Non-residence,  691.     Clergy,  II.  1. 

IV.  Custom    to   contribute    to   repairs,   179. 
Prohibition,  III. 

CHURCHRATE. 
Custom  to  raise  a  definite  proportion,   179. 
Prohibition,  III. 

CHURCHWARDEN. 
Custom  to  contribute  to  their  expenses,  179. 
Prohibition,  III. 

CLERGY. 

I.  Different  descriptions  of. 
Rectors,  691.    Post,  II.  1. 

II.  Non-residence:   proceeding  for  penalties 
under  stat.  1  &  2  Vict.  c.  106. 

1.  Nature  of  the  suit. 

A  proceeding  in  the  Consistorial  Court  to 
recover  penalties  for  non-residence  under 
Stat.  1  &  2  Vict.  c.  106,  ss.  32,  ir4,  is  not  a 
criminal  suit  within  stat.  3  &'4  Vict.  c.  86, 
s.  23,  but  a  civil  suit,  and  therefore  is  not  to 
be  instituted  in  the  mode  pointed  out  by  sect. 
3  of  the  latter  act. 

Senddet  that  an.  allegation,  in  such  pro- 
ceeding for  penalties,  that  the  party  com- 
plained against  was  and  is  "  rector  of  the 
rectory  and  parish  church  of  W."  "  rightly 
instituted  and  inducted'*  thereto,  sufficiently 
implies  that  he  had  a  cure  of  souls.   At  least 


an  objection  to  its  sufficiency  will  not  be  en 
teriained  on  motion  for  a  prohibition  afiet 
sentence. 

Where  a  sentence  of  the  Consistorial 
Court,  in  such  proceeding,  condemned  the 
party  charged  in  payment  of  one-third  part 
of  the  annual  value  of  his  benefice,  with  the 
reasonable  e.\pense  of  the  promoter  ^>f  the 
suit ;  Held,  on  motion  for  a  prohibiiion,  ihat 
such  sentence  was  valid,  and  consisirnt  with 
stat.  1  &,  2  Vict.  c.  106,  s.  10,  though  it  went 
on  to  order  that  the  amount  of  such  third 
part  and  of  such  expense  should  ''  be  ascer- 
tained in  the  usual  and  accustomed  manner 
by  the  Registrar'*  of  the  Court :  it  appearing 
that  the  sentence  was  conformable  to  th« 
practice  of  the  Consistorial  Court,  and  that 
by  such  practice,  payment  would  not  be  en- 
forced till  the  Bishop  had  received  the  Re- 
gistrar's report  of  the  amount,  and  made  an 
order  thereon.     Raekham  v.  Bluck,  691. 

2.  Form  of  the  proceeding,  691.     Ante,  1. 

3.  What  allegation  shows  cure  of  souls,  691. 
Ante,  1. 

4.  Condemnation  in  costs,  691.    Ante,  1. 

5.  Form  of  sentence,  691.    Ante,  1. 

CO-DEFENDANT. 
Attachment  against  one  of  several,  302.  Costs. 
I.  1. 

CLERK. 
To  magistrates,  458.    Compensation,  I.  1. 

COMMAND. 

I.  Proved    inferentially  by  showing  genera! 
authority,  623.    Trespass,  I. 

II.  Evidence  admissible  under  mere  traverse 
of,  623.    Trespass,  I. 

COMMISSIONERS. 

I.  Of  stamps,  637.    Executors,  III. 

II.  Poor  Law  Commissioners,  291.    Poos. 

in. 

COMMITTEE. 

I.  Provisional,  612.    Action,  IV.  2. 

II.  Provisional  and  managing  committees,  936. 
Company,  II.  1. 

COMMITMENT. 

I.  On  summary  conviction. 
Commitment  and  conviction  in  same  docu- 
ment, 92.    Conviction,  V. 

II.  Warrant. 

Provisions  for  remedying  defects,  how  np- 
plied,  669.    Conviction,  IV. 

III.  For  non-payment  of  penalties. 
Mandamus  to  issue  warrant,  refused,  976. 

Conviction,  VIII.  1. 

COMPANY. 
First.    Public  companies. 
I.  Joint  stock  :  registration  act. 
1.  Act  not  applicable  to  railway 
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Sect.  26  of  the  Joint  Stock  Companies' 
Registration  Act,  7  &.  8  Vict.  c.  110,  prohi- 
biting th»  sale  of  shares  before  complete  re- 
gistration, does  not  apply  to  railway  compa- 
nies requiring  an  act  of  parliament,  those 
companies  being,  in  terms,  exempted  from 
the  operation  of  the  act  by  the  first  proviso 
of  sect.  2,  and  not  excepted  out  of  that  clause 
by  any  subsequent  special  provision. 

A  railway  company  is  sufficiently  brought 
within  the  enactment  of  that  cause  in  plead- 
ing, if  it  be  averred  that  the  Company  was 
established  in  England  for  the  purpose  of 
making  and  maintaining  a  certain  railway, 
'to  be  called,  &c.,  under  the  authority  of  an 
act  of  parliament  to  be  obtained  for  that  pur- 
pose, with  the  usual  powers  to  take  land  for 
the  purposes  of  the  said  railway,  and  to  take 
tolls  from  persons  using  the  said  railway, 
and  other  powers  and  authorities  usually 
granted  by  parliament  to  railway  companies ; 
and  that  the  purposes  of  the  said  joint  stock 
company  and  the  said  railway  intended  to 
be  executed  by  them  could  not  be  carried 
into  execution  without  first  obtaining  the 
authority  of  parliament  in  that  behalf.  So 
held  on  special  demurrer. 

It  is  not  necessary,  in  such  pleading,  to 
aver  that  the  Company  was  established  for 
the  Mole  purpose  of  making  a  railway.  So 
held  on  special  demurrer. 

The  Court,  in  construing  such  a  plea,  will 
take  notice  that  the  pi^^poses  of  such  a  rail- 
way company,  though  not  all  specified  in  the 
pleading,  require  the  authority  of  parliament 
for  their  being  carried  into  execution. 

Where  the  plea  (to  an  action  for  the  price 
of  shares)  sets  up  as  a  defence  the  want  of 
complete  registration  before  the  transfer,  it  is 
enough  if  the  replication  aver  that  the  Com- 
pany is  a  company  for  executing  a  work 
•which  cannot  be  carried  into  execution  with- 
out obtaining  the  authority  of  parliament, 
that  is  to  say,  a  railway.  So  held  on  special 
demurrer. 

The  price  of  Railway  shares  may  be  reco- 
vered under  a  declaration  for  "goods  and 
chattels"  sold  and  delivered.  So  held,  on 
special  demurrer,  alleging  that  plaintiff  had 
declared  for  the  price  of  goods  and  chattels, 
whereas  it  appeared  by  the  replicatwn  that 
he  sued  for  the  price  of  railway  shares. 

A  plea,  relying  on  the  want  of  complete 
registration,  does  not  describe  the  company 
so  as  to  bring  it  within  sects.  2  and  26, 
unless  it^deny  that  the  company  was  a  bank- 
ing company,  &c.,  so  as  to  negative  the  ex- 
ception in  sect.  2,  though  it  be  averred  gene- 
rally that  the  company  required  registration 
under  the  act.  So  held,  on  demurrer  to  the 
replication.  Lawton  v.  liiekman,  563. 
%.  Pleading  so  as  to  bring  company  within 

the  enactment,  563.    Ante  i 


3.  Pleading,  negative   of  exceptions,  563. 
Ante,  1. 
II.  Provisional  committee :  liability  to  actions. 

1.  When  not  for  acts  done  after  appointment 
of  managing  committee. 

Defendant  was,  by  his  consent,  a  member 
of  the  provisional  committee  of  a  projectc  d 
company.  According  to  the  prospectus,  the 
affairs  were  to  be  under  the  control  of  a 
managing  committee.  A  managing  com- 
mittee was  appointed;  and  then  the  provi' 
sional  committee  ceased  to  act.  After  this, 
the  solicitor  to  the  company,  who  had  been 
appointed  by  the  provisional  committee,  gave 
orders  for  the  publication  of  advertisements. 
In  an  action  against  defendant  for  the  ex- 
pense of  inserting  these,  it  was  proved  that 
he  had  twice  attended  meetings  of  the  pro- 
visional  committee,  but  that  he  was  not  on 
the  managing  committee,  nor  a  shareholder. 

Held^  that  these  facts  constituted  no  evi- 
dence for  a  jury  of  the  defendant  having  au- 
thorised the  insertion  of  the  advertisements, 
nor  of  his  liability.     Cooke  v.  Tonkin,  936. 

2.  Several  actions  against  several  defendants 
for  same  joint  cause,  612.    Action,  IV.  2. 

3.  Proceedings  when  not  stayed,  612.     Ac- 
tion. IV.  2. 

III.  Managing  committee. 

Effect  of  appointment  as  regards  provisional 
committee,  936.    Ante,  II.  1. 

IV.  Solicitor  to  the  company. 

Provisional  committee  when  not  liable  for 
work  ordered  by  him,  936.   Ante,  II.  1. 

V.  Compensation  to  landholders. 

1.  Mandamus  to  summon  jury,  980.    Man- 
damus, III. 

2.  Second   application  on  same    materials, 
980.     Mandamus,  III. 

VI.  Comprising  foreigners. 

1.  Ships  owned  by  corporation  comprising 
foreigners,  806.    Shipping,  I.  1. 

VII.  Insurance  company,  730.    Aobnt,  III. 
Secondly  :  Private  companies. 

See  Partner. 

COMPENSATION. 
I.  Under  municipal  acts.         a 
1.  Who  not  an  officer  of  a  division  of  a 

county. 

Stat.  5  &  6  Vict.  c.  Ill,  confirming  the 
charters  of  incorporation  of  certain  boroughs, 
including  Manchester,  enacts  (sect.  2i  "  that 
every  officer  of  any  such  borough,  or  of  any 
county  or  any  division  of  a  county  in  which 
any  such  borough  is  situated,  who  was  in 
any  office  of  profit  at  the  time  of  the  grant- 
ing of  any  such  charter,'*  '*  whose  ofilice 
shall  have  been  abolished,  or  who  shall  have 
been  removed  from  his  office,  or  who  shall 
have  been  deprived  of  any  part  of  the  fees 
and  emoluments  of  his  office,  in  conse- 
quence of  any  such  grant,  shall  be  entitled 
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to  have  an  adequate  compensation,  to  be  as- 
sessed by  the  council  and  paid  out  of  the  bo- 
rough fund,  for  the  salary,  fees,  and  emolu- 
ments of  the  office  which  he  shall  so  cease 
to  hold,  or  for  such  part  thereof  as  he  shall 
have  been  so  deprived  of,  regard  being  had 
to  the  manner  of  his  appointment  to  the  said 
office  and  his  term  or  interest  therein,  and 
all  other  circumstances  of  the  case;"  and 
incorporates  the  provisions  of  slat.  5  &,  6  W. 
4,  c.  76,  relating  to  the  claim  of  any  corpo- 
rate officer  for  compensation. 

A  mandamus  to  the  council  of  Manchester 
recited  grants  of  a  charter  of  incorporation, 
separate  commission  of  the  peace,  and  sepa- 
rate court  of  quarter  sessions  to  that  bo- 
rough. That  M.  was  an  officer  of  the  Man- 
chester division  of  the  county  of  Lancaster, 
in  which  division  Manchester  was  situated ; 
*'  that  is  to  say,  holding  the  several  offices 
of  clerk  to  the  magistrates  for  the  county  of 
Lancaster,  acting  for  the  said  division  of 
Manchester,  otherwise  called  clerk  to  the 
justices  of  the  petty  sessions  held  for  the  said 
division,  and  clerk  to  the  justices  for  the 
time  being,  appointed  under  stat.  53  G.  3, 
c.  72,"  whose  respective  sittings  were  hol- 
den,  &.C,,  in  Salford  :  that  these  office;* 
were  offices  of  proHt,  and  M.  had  enjoyed 
emoluments  therefrom  ;  and  that  he  had 
been  deprived  of  part  of  the  emoluments  in 
consequen«^c  of  the  grants,  and  had  claimed 
and  been  refused  compensation.  The  writ 
then  commanded  the  council  to  assess  com- 
pensation. Return  :  That  M.  was  not  an 
officer  of  a  division  of  the  county,  and  had 
not  been  deprived  of  emoluments,  as  alleged.  I 
Issues  thereon. 

On  the  trial,  it  appeared  that  a  stipendiary 
magistrate  had  been  appointed  for  Manches- 
ter, under  stat.  53  G.  3.  c.  72 ;  that,  both 
before  and  after  that  appointment,  the  greater 
part  of  the  business  of  petty  sessions  hnd 
been  transacted  at  Snlford ;  first,  by  some 
justices  of  the  division,  and,  after  the  ap- 
pointment of  the  stipendiary  magistrate,  by 
him  together  with  some  such  justices;  but 
some  other  business  of  petty  sessions  within 
the  divisionwas  also  transacted  at  two  other 
places  therein.  M.  had  always  acted  as  clerk 
to  the  magistrates  and  stipendiary  magistrate 
at  Salford,  but  not  at  the  two  other  places ; 
other  persons  having  there  acted  as  clerks. 
Loss  of  emolument  in  consequence  of  the 
grants  was  proved. 

Held,  that  the  traverses  in  the  return  were 
sustained.  And,  the  Judge  having  left  to 
the  jury  whether  M.  was  a  clerk  to  the  jus- 
tices of  the  division  and  to  the  stipendiary 
magistrate,  and  the  jury  having  found  in  the 
affirmative,  and  a  verdict  having  been  en- 
tered for  the  Crown,  a  new  trial  was  di- 
rected. 


Qiftfre,  whether  the  office  of  clerk  to  tli« 
justices  at  petty  sessions  be  within  either 
stat.  5  &  6  Vict.  c.  Ill,  s.  2,  or  stat.  5  6l  6 
W.  4,  c.  76,  s.  66.  Regina  v.  Munchetitr^ 
Totcn  Council,  458. 

2.  What  not  a  depriving  of  emoluments  by 
grant  of  charter,  458.     Ante,  1. 

3.  Office  of  clerk  to  justices  at  petty  ses- 
sions, 458.    Ante,  \. 

IL  Under  public  (local  and  personal)  act. 
L  To  lord  on  change  of  tenure,  469.  Copt- 
bold,  IL  1. 

2.  For  injury  to  trade. 

The  Hull  Dock  Company^s  act  (7  &  8 
Vict.  c.  ciii.),  giving  them  power  to  take  oei- 
tain  lands,  provided  for  the  payment  of  pur- 
chase-money, and  enabled  the  owners  of 
lands,  or  interests  therein,  to  accept  compen- 
sation for  any  damage  by  them  sustained  by 
reason  of  the  severing  oi  such  lands,  or 
otherwise  owing  to  the  exercise  of  the  pow- 
ers of  that  act.  Similar  language  as  to  com- 
pensation was  used  in  other  clauses.  In  de- 
fault of  agreement  between  the  company 
and  landowners,  the  purchase-money  and 
compensation  were  to  be  assessed  by  a  jury, 
who,  by  sect.  117,  were  to  deliver  their  ver- 
dict for  the  sum  to  be  paid  for  purchase,  and 
also  the  sum  to  be  paid  for  the  injury  done 
to  the  lands  of  any  such  party  by  the  sever- 
ance of  such  lands  from  those  required  by 
the  company ;  and  also  the  9um  to  be  paid 
by  toay  of  compen»ation  for  the  damage  ocea- 
gioned  to  any  8uch*lands  by  the  execution  ef 
'  the  workf,  whether  for  damage  sustained  be- 
fore the  time  of  the  inquiry,  or  for  future 
damage,  either  temporary  or  permanent,  or 
for  any  recurring  damage,  &.c. ;  and  the  $umt 
to  be  paid  for  the  injury  done  by  any  such 
severance  as  aforesaid,  or  by  teay  of  compm- 
aation  for  any  such  damage  as  aforesaid,  were 
in  every  case  to  be  assessed  separately  from 
the  value  of  the  lands,  &c.,  or  the  sum  to 
be  paid  for  the  purchase  thereof,  &.c. 

Held,  that  the  words  of  sect.  117  wrre 
large  enough  to  inclnde^ompcnsaiion  to  a 
landowner,  parting  %vith  his  premises,  for 
loss  which  he  would  sustain  by  having  to 
give  up  his  business  as  a  brewer  until  hr 
could  obtain  other  suitable  premises  for  car- 
rying it  on.  And  that'a  verdict  awarding, 
first,  a  sum  for  purchase-money,  and,  f«- 
condly,  a  further  sum  as  compensation  ibr 
such  loss,  was  warranted  by  the  act. 

Semble,  that,  if  the  latter  part  of  the  find- 
ing had  been  void  for  want  of  jurisdictioiu 
the  inquisition  might  have  been  Removed  by 
certiorari,  though  the  act  contained  a  clause 
taking  away  certiorari,  and  the  verdict,  as  U 
the  award  of  purchase-money,  was  good. 
Jubb  V.  Hull  Dock  Company,  443. 

3.  Mandamus    to    summon   compensaticMi 
jury,  980.   Mandamus,  IIL 
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4.  Second  application  on  same  materials, 
980.    Mandamus,  III. 

5.  Certiorari    to   remove    inquisition,    443. 
Ante,  2. 

COMPLAINT. 

Page  626.    Poor,  XXV. 

COMPOSITION. 
Within  fourteen  days  under  stat.  5  &  6  Vict, 
c.  122.  8.  14,  114.    Bankrupt,  IV. 

COMPOUNDING  OFFENCES. 
Illegal,  371.     Consideration,  I. 


Ulegal,  371. 


COMPROMISE. 
Consideration,  I. 


CONCLUSION. 
With  a  Yerification,  282.    Bond,  I.  1. 

CONDITION. 

I.  Concurrent. 
Pleading  readiness,  164.     Pleadinjj,  XX, 

II.  On  sale  of  goods,  1030.    Vendors,  II.  1. 

CONFESSION. 
In  pleading,  602.   Bills,  XV.  2,  858.    Attor- 
ney, VL  1. 

CONSENT, 

I.  What  compulsion  prevents  attendance  on 
taxation  from  operating  as  consent,  744.  At- 
torney, IX.     . 

II.  Huw  far  necessary  to  found  a  claim  as  on 
J  contract,  744.    Attorney,  IX. 


CONSIDERATION. 
.  Illegality. 
Compromise  of  an  indictment. 

In   an  action  of  assumpsit,  it  appeared 
that  plaintiflT  had  indicted   several  persons 
for  riot  and  assault  upon  a  constable  in  the 
execution  of  his  duty  and  upon  others  aiding 
him,  and  for  simple  assaults;  which  offences 
were  alleged  to  hove  been  committed  in  im- 
peding the  execution  of  a  fi.  fa.  issued  by 
plaintiff  against  the  goods  of  one  of  the  per- 
•ons  indicted.     Defendants  (being  third  par- 
lies), in  consideration  that  plaintiff  would,  at  i 
theirrequest,  not  further  prosecute,  promised  | 
CO  pay  the  balance  in  the  original  action  re-  | 
maining  unsatisfied ;  and  likewise  the  costs  * 
of  the  prosecution.     Plaintiff,  in  considera- 
tion thereof,  with  the  assent  of  the  Judge 
before  whom  the  prosecution  was,  at  the  as- 
sizer, forebore  to  prosecute  further. 

On  demurrer  to  pleas  which  set  out  the 
indictment,  and  which,  in  answer  severally 
to  counts  charging  the  diflferent  promises,  re- 
lied upon  the  illegality  of  the  contract : 

Held,  by  the  Court  of  Exchequer  Cham- 
ber, afHrming  the  judgment  of  Q.  B., 

That  the  consideration  was  unlawful,  nnd 
that  no  action  could  be  maintained  on  any 
of  the  promises.     Keir  v.  Leenutn,  371. 

VOL.  IX.— 78  3  F 


II.  Continuing. 

1.  Agreement  to  stay  proceedings. 
Declaration,  in  assumpsit,  stated  that  T. 

had  commenced  an  action  against  IVlrfor 
1651. ;  and  that,  in  consideration  of  T.'s 
"  agreeing  to  stay  the  said  action,"  defend- 
ant promised  to  pay  T.  the  1651.  within  nix 
months  next  after  the  decease  of  A. 

The  promise,  as  proved,  was,  to  pay.  »» 
above,  in  consideration  of  T.'s  "having 
agreed"  to  stay  the  action. 

Held  no  variance,  and  that  a  valid  conside- 
ration was  proved.   Tanner  v.  Moore f  1. 

2.  Continuing,  396,  407.     Bank  of  Eng- 
land, I.  1. 

III.  Past. 

Having  agreed  to  stay  proceedings,  1.  Ant^, 
II.  1. 

IV.  Variance. 

What  is  not,  1.    Antd,  II.  I. 

CONSISTORIAL  COURT, 

I,  Proceedings  in,  to  recover  penalties,  691. 
I     Clergy,  II. 

II.  Condemnation  in  coats,  691.    Clergy,  II. 

CONSOLIDATION. 
Of  actions. 

I.  Judgment  nunc  pro  tunc,  47.    Death. 

II.  When  refused,  612.    Action,  IV.  2. 

CONSPIRACY, 

I.  Substance  and  nature  of  the  oflence. 

1.  Total  failure  immaterial,  824.   Post,  II.  1. 

2.  To  misrepresent  the  quality  of  goods  sold 
by  auction,  1015.    Devurrrr,  I.  3. 

II.  Indictment. 
1.  General  count. 

A  count  in  an  indictment  is  good  which 
simply  charges  that  defendants,  unlawfully, 
&.C.,  did  conspire,  combine,  confederate,  and 
agree  together,  by  divers  false  pretences  and 
indirect  means,  to  cheat  and  defraud  R.  of 
his  moneys. 

Where  an  indictment  for  conspiracy  con- 
tains several  counts,  if  only  a  single  conspi- 
racy be  proved,  the  verdict  may  nevertheless 
be  taken  on  so  many  of  the  counts  as  de- 
scribe the  conspiracy  consistently  with  the 
proof. 

In  the  course  of  proving  a  conspiracy  to 
defraud,  carried  into  effect  by  prevailing 
upon  the  prosecutor  to  accept  bills,  a  war- 
rant of  attorney,  given  to  him  for  the  purpose 
of  inducing  him  to  accept,  reciting  the  ac- 
ceptance, may  be  given  in  evidence,  though 
unstamped. 

An  indictment  for  conspiring  to  defraiuJ 
the  prosecutor  may  be  supported  by  proof 
of  a  conspiracy  to  obtain  his  acceptani'es, 
though  the  prosecutor  part  with  no  money, 
and  though  he  never  has  intended  to  take 
up  the  acceptances,  and  though  the  bills 
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were  never  in  bis  hands  except  for  the  pur- 
pose of  his  accepting. 

Where  all  of  several  defendants  in  an  in- 
dAtment  for  conspiracy  are  found  Guilty,  if 
one  of  them  show  himself  entitled  to  a  new 
trial  on  grounds  not  affecting  the  others,  the 
new  trial  will  nevertheless  be  granted  as  to 
all.  Eegina  v.  Gompertz,  824. 
2.  Several  counts,  824.    Ante,  1. 

III.  Evidence. 

1.  Unstamped  instrument,  824.    Ante,  II.  1. 

2.  Total  failure  of  the  conspiracy,  824.  Ante, 
II.  1. 

IV.  Verdict. 

On  how  many  counts,  824.    Ante,  II.  I. 

V.  New  trial. 

Several  defendants,  824.    Ante,  II.  1. 

CONSTABLE. 
Police. 
Slander  in  respect  of  office,  7.   Defamation. 

QONSTRUCTION. 

I.  Generally. 

I.  Ut  res  magis  valeat  quam  pereat,  1033. 
Landlord  and  Tenant,  I.  3. 

II.  Of  statutes. 

1.  Literal,  235.    Disorderly  House. 

2.  Of  powers  given  by  words  of  reference, 
291.    Poor,  III. 

3.  Reddendo  singula  singulis,  291.  Poor, 
IIL 

4.  Same  word  with  diflerent  meanings  in 
same  section,  328,  356.     Devise,  I. 

5.  Retrospective,  328.  358.  Devise,  L  847, 
858.    Attorney,  VI. 

6.  By  supplying  words,  443,  455.  Compen- 
sation, n.  2. 

7.  By  virtual  incorporation,  443,  456.  Com- 
pensation, II.  2. 

8.  7^0  meet  substantial  justice,  443,  456. 
Compensation,  II.  2. 

9.  By  reference  to  title  of  act,  469,  516. 
Copyhold,  II.  1. 

10.  Not  by  smallness  of  evil  to  be  remedied, 
469,  514.    Copyhold,  IL  1. 

11.  Directory,  651.    Lunatic,  I.  1. 

12.  With  reference  to  previous  course  of 
legislation,  691,  711.     Cleroy,  IL  1. 

13.  Peremptory,  notwithstanding  an  impos- 
sibility, 923.    Arbitration,  V.  1. 

14.  So  as  to  reserve  a  discretion,  942.  Poor, 
XL 

III.  Of  pleadings. 

1.  By  reference  to  the  whole  record,  282. 
Bond,  I.  1. 

2.  What  the  Court  will  notice,  563.  Com- 
pany, I.  1. 

3.  In  Ek:clesiastical  Court,  after  sentence, 
691.    Clergy,  II.  1. 

4.  After  pleading  over,  in  the  sense  that 
would  make  it  a  good  answer,  759.  Judo- 
mbnt,  IV.  1. 


IV.  Of  wills. 

1.  Control  of  general  rule  by  particular  wonb 
of  limitation,  328.    Devise,  I. 

2.  I'he  Court  must  be  in  the  same  condiiiuo 
as  the  devisor  with  respect  to  knowledge, 
328,  347.    Devise,  L 

V.  Particular  words  and  phrases. 

1.  '*  Absent  himself  from  his  said  service," 
80.    Conviction,  I.  2. 

2.  '*  Having  agreed,"  when  equivalent  to 
"  agreeing,"  I.    Consideration,  II.  1. 

3.  "  And  also,"  209.    Covenant.  I.  1. 

4.  **  Any,"  not  same  as  any  siccA,  235.  Dis- 
orderly House. 

5.  »•  At  any  time,"  886.   Poor,  XXXIII.  3. 

6.  '*  Authorised  and  empowered  within  six 
calendar  months,"  923.     Arbitration, 

.     V.  I. 

7.  **  Direction,  care,  and  management,"  713. 
Charterparty,  I.  1. 

8.  **  Compensation,"  443,  456.  Compensa- 
tion, II.  2. 

9.  *'  Compounding,"  114.    Bankrupt.  IV. 

10.  "  Damage,"  443.     Compensation,  II.  2, 

11.  *'  Shall  have  delivered,"  847, 856.  At- 
torney, VI.  2. 

12.  "During  which  time,"  663.  Poor, 
XIX.  1. 

13.  "  Expressly,"  291.    Poor,  III. 

14.  •'  Forfeit,"  469.    Copyhold,  II.  L 

15.  »•  Forthwith,"  684.    Time,  I.  1. 

16.  "From  the  day  and  year  aforesaid," 
when  inclusive,  137.  Cjontr act,  XVIII.  1. 

17.  "  Goods  and  chattels,"  563.  Company, 
LI. 

18.  "  Judge  of  the  Court  wherein  judgment 
has  been  so  obtained,"  1024.  Bankrupt, 
IX.  1. 

19.  "  Justices  having  jurisdiction  within  and 
for"  not  equivalent  to  "justices  in  and 
for,"  32.    Poor,  XXIX.  1. 

20.  "Levy,"  223.     Execution,  II.  1. 

21.  "  In  like  manner  in  all  respects,"  291. 
Poor,  IIL 

22.  "Male  heirs  of  W.,  if  any  such  there 
be,"  328.    Devise,  I. 

23.  "  Not    on   the    merits,"   878.     Poor, 

xxxm.  I. 

24.  "  No  notice,"  equivalent  to  "  no  rea 
sonable  notice,"  41.    Poor,  XXXVI.  2. 

25.  "  Or,"  626,  636.     Poor,  XXV.  2. 

26.  "  Overseers,"  626.     Poor,  XXV.  2. 

27.  "  Plea."  1015,  1023.    Demurrer.  I.  3. 

28.  "  Anything  done  in  pursuance  of  or 
under  the  authority  of  this  act,"  1005. 
Action,  VI.  1. 

29.  "  Reasonable  time/'  713.  Cbaftxr- 
PARTY,  I.  1. 

30.  "  Rector  of  the  rectory  and  parish 
church,"  691.    Clergy,  IL  I. 

31.  "  Before  the  removal  of  such  goods.  229 
Execution,  IL  1. 

32.  "  Rent,"  328,  356.    Devise,  L 
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7X  **  Liable  lo  be  taken,''  223.  Execution, 
JI.  1. 

34.  **  Then,"  271.    False  Pretences,  1. 1. 

35.  Occupation  **at  the  eanie  time."  Be- 
gina  V.  Henley,  666,  n. 

36.  ••  Turn,"  713.    Chabterparty,  I.  1. 

37.  *'  Upon"  the  plaintiff  doing  certain  acta, 
164.    Pleading,  XX. 

38.  "  Within  ten  miles  thereof,"  76.  Poor, 
XVIII. 

CONTINUANCE. 
Of  obstruction,  991.    River,  I. 

CONTINUING  ESTATE. 
Allegation  of  continuing  tenancy,  when  neces- 
sary, 14.    Distress,  I. 

CONTRACT. 

I.  Instrument. 

Collateral  memorandum  reciting  an  agree- 
ment which  exists  in  a  formal  shape,  779. 
Post,  IX.  1. 

II.  Stamp. 

What  memoranda  do  not  require  stamp,  779. 
Post,  IX.  I. 

III.  When  inferred  or  not. 

Contract  for  pasture  feeding,  when  not  in- 
ferred from  the  feeding  so  in  fact,  971. 
Poor,  XVI I.  2. 

IV.  Consent  of  parties. 

Not  inferred  from  taking  part  under  com- 
pulsion of  Judge's  order  made  without 
consent,  744.    Attorney,  IX. 

V.  What  does  not  amount  to. 

Collateral  atatement  in  a  promissory  note, 
312.    Bills,  IV.  2. 

VI.  Consideration. 

1.  Discounting  of  promissory  note,  396. 
Bank  OF  Enoi^aiid,  I.  1. 

2.  Illegal  compromise,  371.  Considera- 
tion, I. 

VII.  Conditional  or  absolute. 

1.  Sale,  aubject  to  power  to  resell  on  non- 
payment, 1030.     Vendors,  II.  1. 

2.  Concurrent  condition,  164.  Plsadino, 
XX. 

VIII.  Continuing. 

What  is  a  continuing  agreement,  I.  Con- 
sideration, II.  1. 

2.  What  employment  not  under  a  continu- 
ous contract,  744.    Attorney,  IX. 

IX.  Time,  when  of  the  essence. 

1.  Valuation  fixed  for  a  day  certain. 

In  assumpsit  on  a  promissory  note  made 
by  defendant  and  payable  to  plaintiff,  de- 
fendant, as  to  all  but  3/.  5«.,  pleaded  that,  to 
wit,  on  30th  March,  C.  being  then  tenant  lo 
M.  of  a  farm,  and  having  arranged  to  trana- 
ferit  to  defendants,  and  being,  jointly  with 
plaintiff,  entitled  to  the  farming  stock  and 
growing  crops,  it  was  agreed,  by  plaintiff  and 
C.  of  one  part,  and  defendant  of  the  other, 
that,  in  consideration,  &c.,  C.  and  plaintiff 
had  sold,  and  thereby  ratified,  to  defendants 


the  possession  of  the  farm,  possession  to  be 
given  on  execution  of  the  agreement :  and, 
for  the  considerations  aforesaid,  and  of  such 
sum  as  should  be  found  by  valuers,  after 
named,  to  be  the  value  of  the  way-going 
crop  of  corn  having  been  secured  to  be  paid 
by  defendants  to  C.,and  plaintiff  on  Isi  Sep- 
tember next,  after  deducting  the  rent  which 
would  become  due  to  M.  in  April,  C.  and 
plaintifl'  thereby  sold  to  defendants  the  way- 
going crop  and  tenant-right :  and  the  parties 
nominated  valuers,  T.  and  K. :  and  it  was 
agreed  that  the  April  rent  should  be  deduct- 
ed from  the  valuation,  and  the  remainder  se- 
cured to  be  paid  to  C.  and  plaintiff  on  Ist 
September  next.  Averment  that,  to  wit,  on 
1st  April,  the  parties  further  agreed  that  the 
valuation  should  be  made  immediately,  and 
the  amount  secured  by  a  promissory  note, 
but  the  valuation  should  be  revised  by  the 
valuers,  tp  wit,  on  1st  August  then  next,  and, 
if  any  alteration  should  be  made,  the  parties 
should  pay  and  receive  the  amount  so  to  be 
ascertained.  Averment,  that  the  valuers,  to 
wit,  on  1st  April,  valued  at  94^  10«.,  and  the 
promissory  note  was  given,  payable  1st  Sep- 
tember, for  the  difference  between  that  sum 
and  the  rent,  and  there  was  no  other  consi- 
deration for  it.  That  afterwards,  to  wU,  2d 
August,  the  valuers  revised  the  valuation 
and  reduced  it  to  561.  15*.,  whereby  the  dif- 
ference between  the  rent  and  the  valuation 
was  reduced  to  32.  5«.,  and  the  consideration 
for  the  note  failed  as  to  the  residue.  Repli- 
cation :   De  injuria. 

On  the  trial,  it  appeared  that  the  words  of 
the  agreement  of  1st  April  were :  '*  that 
such  valuation  shall  be  revised  and  examined 
by  the  said  valuers  above  named  on  the  Ist 
day  of  August  next."  The  crops  were  in 
fact  viewed  on  2d  August  only :  the  value 
was  finally  fixed  on  12th  August:  but  it 
was  proved  that  the  value  had  not  altered 
between  1st  and  2d  August. 

Held,  that  the  revision  was  not  made  in 
pursuance  of  the  agreement,  and  that  the 
plaintiff'  was  entitled  to  a  verdict  on  the 
issue. 

To  prove  that  plaintiff  had  assented  to  the 
revision  on  2d  August,  defendant  ofl'ered  in 
evidence  an  unstamped  memorandum,  sign- 
ed by  plaintiff  on  20th  August,  when  de- 
fiendant^B  attorney,  with  whom  the  note  had 
been  deposited,  gave  it  up  to  plaintiff.  1'he 
memorandum  stated  the  amount  of  the  tirsit 
valuation,  the  balance,  after  deducting  the 
rent,  and  that  this  was  secured  by  the  note ; 
and  added:  "this  note  is  to  be  subject  to 
the  revised  valuation  of  Messrs.  T.  nnd  K., 
and  will  be  more  or  less  than  41/.  On.  Sd.  ac- 
cordingly as  they  value  the  corn.  N.  B. 
The  note  was  given  up  to  me  by  W.  this 
20th  August." 
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Hdd^  that  this  did   not  require  a  stamp.  ! 
and  ought  to  have  been  received  as  evidence, 
Jdarshall  v.  Powell,  779. 
2.  Evidence  of  enlargement,  779.     Ante,  1. 

X.  When  binding  at  all  events,  779.     Ante, 
X.  1. 

XI.  Illegal. 

1.  Gambling  :  subscription  for  Derby  lotte- 
ry, 431.     Gamblino,  I.  1. 

2.  To  compound  misdemeanor,  371.    Con- 
sideration, I. 

XII.  Annulling. 

By  resale,  1030.     Vemdors,  II.  1. 

XIII.  Privity  of,  209.    Covenant,  I.  1. 

XIV.  Breach. 

To  which  the  plaintiif  himself  contributes, 
713.    Charterfarty,  I.  1. 

XV.  Performance. 

Liability  to  perform  at  all  events,  713.  C  bar- 
terparty,  I.  1. 

XVI.  Merger. 

In  judgment,  759.    Judgment,  IV.  1. 

XVII.  Pleading:  declaration. 

1.  Allegation  of  time :  "from"  when  inclu- 
sive. 

Declaration  alleged  that,  to  wit,  on  the 
15th  October,  in  consideration  that  plaintiff, 
at  defendant's  request,  would  enter  defend- 
ant's service,  and  serve  him  for  a  certain 
time,  to  wit, /rom  the  day  and  year  aforesaid, 
to  wit,  till  the  service  should  be  determined, 
to  wit,  by  reasonable  notice  in  that  behalfon 
either  side,  for  a  salary  named,  defendant 
promised  plaintiff  to  retain  and  employ  him 
on  the  terms  aforesaid,  and  pay  him  such 
salary,  and  oontinue  him  in  such  service  un- 
til such  service  should  be  determined  as 
aforesaid,  to  wit,  by  reasonable  notice  ;as  be- 
fore): that  plaintiff,  to  wit,  on  the  day  and 
year  q/bre«au2,  entered  the  service  of  defend- 
ant on  the  terms  aforesaid,  and  had  always, 
from  the  commencement  thereof  hitherto, 
been  ready  and  willing  to  remain  and  con- 
tinue in  the  service,  &c..  and  during  all  that 
time  tendered  and  offered  himself  to  serve 
defendant  in  such  service,  &c.,  of  all  which 
defendant  during  all  that  time  had  notice: 
yet  defendant  did  not  nor  could  continue 
plaintiff  in  his  said  service,  but,  on  the  con- 
trary thereof,  to  wit,  on  the  $ame  day  and 
year  aforesaid,  refused  to  suffer  plaintiff  to 
continue  any  longer  in  the  said  service,  and 
discharged  plaintiff  therefrom,  without  any 
previous  notice  in  that  behalf,  and  without 
any  reasonable  or  probable  cause  in  that  be- 
half, and  had,  thence  hitherto,  refused  any 
longer  to  retain  plaintiff  in  his  said  service. 
On  special  demurrer.  Held  : 
(1.)  That  the  word  from  was,  on  this  re- 
cord, to  be  taken  as  includiner  the  15th  Oc- 
tober within  the  time  of  service  contracted 
for;  and  it  could  not  therefore  be  objected 
that  defendant  nppt'Mml  to  have  discharged 


plaintiff  fi-om  the  service  before  its  com- 
mencement. 

(2.)  That  the  declaration  was  not  double 
for  averring  plaintiff's  willingness  to  serve 
as  well  as  his  tender ;  and  that  issue  might 
have  been  taken  on  the  tender  alone. 

(3.)  That  the  declaration  was  not  [>ad  to* 
want  of  an  allegation  that  plaintifl'had  given 
DO  notice  to  determine  the  service,  th«>re 
being  an  averment  that  he  always  was  will- 
ing to  serve  and  continually  tendered  him- 
self to  do  so,  of  which  defendant  had  notice. 
WilkinaoH  v.  Gaaton,  137. 

2.  Duplicity:  averment  of  willingness  as 
well  as  tender,  137.     Ante,  1. 

3.  Essential  negative :  implied  by  affirma- 
tive inconsistent  with  contrary  supposi- 
tion, 137.    Ante,  1. 

4.  Inserting  common  count  with  count  on 
special  contract,  986.    Declaration,  II. 

XVIII.  Pleading:  plea. 

1.  What  issue  may  be  taken  on  averment 
of  willingness  and  tender,  137.  Ante, 
XVII.  1. 

2.  Plea,  discharge  by  agreement  and  per- 
formance; the  agreement  is  traversable, 
819.    Accord. 

XIX.  Enforcement  by  summary  conviction. 

1.  With  what  particularity  it  must  be  set 
out,  80.    Conviction,  I.  2. 

2.  What  defences  must  be  negatived,  80. 
Conviction,  I.  2. 

3.  Whether  unreasonableness  is  a  defence, 
80.    Conviction,  I.  2. 

4.  See  also  92.     Conviction,  V. 

XX.  Particular  agreements. 

1.'  To  stay  proceedings  in  an  action.  I.   Con- 
sideration, II.  1. 
2.  Agreement  to  compoimd  debt,  under  stai. 
5  &  6  Vict.  c.  122,  s.  14,   114.    Bank- 
rupt, IV. 

CONVEYANCE. 
Statutory. 
What  interest  it  passes,  469.     Copyhou), 
II.  1. 

CONVICTION,  SUxMMARY. 
I.  Information. 
1.  Before  what  number  of  justices. 

The  provision  in  the  General  Conviction 
Act,  3  G.  4,  c.  23.  s.  2.  that,  in  all  cases 
where  two  or  more  justices,  deputy  lieuten- 
ants or  others,  are  authorised  to  hear  and 
determine  any  complaint,  one  justice,  &n., 
shall  be  competent  to  receive  the  original 
information,  does  not  repeal  provisions  of 
former  statutes,  expressly  requiring  more 
than  one  justice,  &.c.,  to  receive  an  infor- 
mation. Therefore  a  conviction  on  an  infor- 
mation laid  before  a  single  commissioner 
of  asfppsed  laxe.^  not  being  a  justice),  under 
Stat.  .52  (J.  3,  c.  93,  Sched.  (L.)  Rule  13,  is 
bad.    Regina  v.  Grijfin,  155. 
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2.  When  it  does  not  show  an  offence,  though 
it  follows  the  words  of  the  statute.  | 
A  return  to  a  habeas  corpus  ad  suhjicien-  { 

dam  set  forth  a  document,  being  a  convic- 1 
tion  and  committal  under  Btat.4  6.  4,  c.  34,  { 
8.  3,  which  rcciied  an  information  and  com- 
plaint, by  the  agent  of  D.,  that  the  prisoner  ' 
had  contracted  to  serve  D.  for  a  term,  and  | 
did,  before  the  contract  was  completed,  '*  ab- 1 
sent  himself  from  his  said  service,  and  did  = 
thereby  then  and  there  neglect  to  fulfil  the  { 
same,  contrary  to  the  form  of  the  statute,"  i 
&c. :  and  the  document  added;  therefore,! 
**  it  manifestly  appearing  ^to  me'*  (the  jus- ; 
tice)  that  the  prisoner  '*  is  guilty  of  the  said 
offence  charged  upon  him  in  the  said  infor- 
mation and  complaint,  I  do  hereby  convict  | 
him  of  the  offence  aforesaid :  and  I  do  hereby  i 
order  and  adjudge  that"  the  prisoner,  "for, 
the  offence  aforesaid,  be  imprisoned."  6lc. 

Held,  that  the  information  showed  no  of- 
fence, as  there  might  be  some  lawful  excuse  . 
for  the  absence,  though  the  statute  simply  •■ 
makes  the  party's  absenting  himself  from  > 
service  the  ground  of  complaint ;  and  that ! 
the  conviction  was  therefore  bad.  Prisoner  | 
discharged.     Jn  re  Turner,  80. 

3.  Inferential  charge  not  sufficient,  80,  90. 
Ante,  2. 

4.  When  it  must  negative  lawful  excuse,  80. 
Ante,  2. 

5.  With  what  particularity  it  ought  to  show 
nature  of  contract  broken;  Arg.  86. 
Ante,  2. 

6.  Description  of  the  statutory  offence:  where 
act  indifferent  in  its  own  nature  is  made 
criminal  by  statute,  669.     Post,  IV. 

II.  Proceedings  to  conviction. 

1.  Unreasonable  detainer  does  not  effect  ju- 
risdiction to  convict,  669.     Post,  I V. 

2.  Depositions,  when  to  be  removed  by  cer- 
tiorari, and  by  whom,  669.     Post,  IV. 

III.  Adjudication. 

Of  imprisonment:  must  be  formal,  92. 
Post,  V. 

IV.  Form:  what  must  and  what  need  not  be 
negatived. 

Exemptions  in  a  different  section  of  the  act. 

The  smuggling  act,  8  &  9  Viot.  c.  87,  s. 
2,  enacts  that  any  vessels  therein  described, 
which  shall  be  found  to  have  been  within 
certain  distances  respectively  of  the  coast  of 
the  United  Kingdom,  &c.,  having  on  board 
tobacco  not  being  in  a  cask,  &c.,  containing 
300  lbs.  weight,  &c.,  or  any  tobacco  stalks, 
or  other  articles  specified,  shall  be  forfeited. 

Sect.  4  enacts  that  nothing  in  the  act  con- 
tained shall  render  any  vessel  of  120  tons 
burden  liable  to  forfeiture  on  account  of  any 
tobacco  coming  from  certain  specified  placen 
in  packages  of  certain  weights  respectively, 
nor  to  render  any  vessel  of  60  tons  burden 
liable  on  account  of  other  articles  mentioned 
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in  sect.  2,  under  circumstances  which  are 
severally  stated  in  this  clause. 

Sect.  50  enacts  that  every  subject  of  Her 
Majesty  who  shall  be  found  to  have  been  on 
board  any  vessel  liable  to  forfeiture  mder 
this  act  for  being  found  to  have  been  ^'ithin 
certain  distances  mentioned  in  this  act, 
having  on  board,  or  having  had  on  board, 
such  goods  as  subject  the  vessel  to  forfeiture, 
and  every  person  not  being  a  subject,  &c., 
who  shall  be  found  to  have  been  on  board 
any  vessel  liable  to  forfeiture  for  any  of  the 
causes  last  mentioned  within  one  league  of 
the  coast  of  the  United  Kingdom,  *' shall, 
upon  being  duly  convicted  of  any  of  the  said 
offences  before  any  two  justices  of  the  peace, 
be  adjtidged  by  such  justices"  to  be  im- 
prisoned, &c.  Proviso,  that  any  person 
proving  to  the  satisfaction  of  any  justice  or 
justices  before  whom  he  may  be  brought 
that  he  was  only  a  passenger,  and  had  no 
interest  in  the  vessel  or  any  goods  on  board, 
shall  be  discharged. 

Held,  by  Coleridge  and  Erle,  Js.,  Lord 
Denman,  C.  J.,  dubitante,  that,  in  a  convic- 
tion, under  sect.  50,  for  being  found  in  a  ves- 
sel liable  to  forfeiture  under  sect.  2.  as  hav- 
ing on  board  prohibited  goods,  it  was  unneces- 
sary to  negative  the  exemptions  in  sect.  4. 

Semble,  per  Lord  Denman,  C.  J.,  that, 
where  a  statute  imposes  penalties  for  an  act 
indifferent  in  its  own  nature,  and  which,  by 
the  statute  itself,  is  not  an  offence  if  done 
under  circumstances  there  specified,  the  in- 
former  must  show  it  to  be  criminal,  and  for 
that  purpose  negative  the  circumstonces  un- 
der which  (whether  they  be  embodied  in  the 
penal  clause  or  noti  criminality  does  not  at- 
tach. 

By  sect.  103,  every  warrant  of  commit- 
ment under  this  or  any  act  relating  to  the 
customs  shall  be  deemed  valid,  if  it  set  forth 
an  offence  in  the  words  of  the  act ;  and  no 
such  warrant  shall  be  held  void  for  any  de- 
fect therein,  if  it  allege  a  conviction  of  such 
offence,  and  if  it  appear  to  the  Court  before 
which  the  warrant  is  returned  that  the  con- 
viction proceeded  on  good  and  valid  grounds. 
Semble,  that  if,  on  return  of  such  warrant  ic 
a  habeas  corpus,  the  grrfunds  of  conviction 
are  relied  upon  in  answer  to  an  allegation  of 
defect  in  the  warrant,  it  lies  upon  the  party 
supporting  the  conviction,  to  prove  those 
grounds,  and  that,  to  do  this,  he  must  bring 
up  the  depositions  by  certiorari. 

Sect.  58  enacts  (for  the  purpose  of  giving 
time  to  prepare  informations,  convictions, 
&,c.)  that,  when  any  person  shall  have  been 
deiuined  by  an  officer  (empowered  by  sect. 
50)  for  any  oflence  against  this  or  any  other 
art  relating  to  the  cnsloms,  and  shall  have 
been  taken  before  a  justice,  if  it  appear  to 
such  justice  that  there  is  cause  to  detain,  he 
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IS  thereby  authorised  and  required  to  order 
.such  person  to  be  detained  a  reasonable  tinier 
and  at  the  expiration  of  such  time,  to  be 
brought  before  any  two  justices,  who  are 
thereby  authorised  and  required  finally  to 
hear  and  determine  the  matter.  Held^  that, 
although  the  justice  detains  the  party  for  an 
unreasonable  time,  and  he  is  then  brought 
before  two  justices  and  convicted,  the  con- 
viction is  still  valid,  the  jurisdiction  to  con- 
vict depending  on  sect.  50,  and  not  being 
affected  by  the  improper  proceeding  under 
sect.  58.  Van  Bovent  cate,  669. ' 
V.  Form :  setting  out  evidence. 
Conviction  and  commitment  in  one  document. 
A  return  by  the  keeper  of  a  house  of  cor- 
rection to  a  habeas  corpus  ad  subjiciendum 
stated  that  the  prisoner  was  in  custody  un- 
der a  commitment,  the  tenor  of  which  was 
as  follows  :  A  document  was  then  set  out, 
addressed  to  all  constables,  &.c.,  and  to  the 
keeper,  reciting  that  complaint  had  been 
made  to  a  justice,  on  oath,  that  the  prisoner 
had  contracted  to  serve  the  complainant,  and 
had  absented  himself  from  the  service  with- 
out his  master's  consent,  before  the  contract 
was  completed,  contrary  to  the  form  of  the 
statute,  &c. ;  that  the  complainant  was  't  on 
this  said  14th  day  of  November"  brought  be- 
fore the  said  justice  and  another  justice  to 
answer  the  complaint :  "  M-hereupon  we, 
the  said  justices,  in  pursuance  of  the  sta- 
tute," &c.,  *'  did  then  and  there  duly  exa- 
mine the  proofs  and  allegations  of  both  par- 
ties, touching  the  matter  of  the  said  com- 
plaint, they  having  come  before  us  for  that 
purpose,  and  upon  due  consideration  had 
thereof,  have,  on  the  oath  of  the  said"  (com- 
plainant^  "  taken  in  the  presence  and  hear- 
ing of  the  said"  (prisoner ^  "  adjudged  and 
determined,  and  do  hereby  adjudge  and  de- 
termine, the  said  complaint  to  be  true :  and 
we  do  therefore  convict  the  said"  (prisoner) 
"  of  the  said  offence,  in  pursuance  of  the  sta- 
tute," &c.  7'he  document  then  commanded 
the  constables  to  take  the  prisoner  to  the 
house  of  correction,  and  deliver  him  to  the 
keeper,  "together  with  this  warrant;"  and 
the  keeper  was  required  to  receive  him,  to 
remain  and  be  held  to  hard  labour  for  the 
space,  &.C.:  "and  for  so  doing  this  shall 
be  your  sufficient  warrant."  Given  under 
the  hands  and  seals  of  the  justices,  14th  No- 
vember. 

Heid,  no  other  document  being  before  the 
Court,  that  this  must  be  taken  to  have  the 
double  character  of  a  conviction  and  commit- 
ment, under  stat.  4  6.  4,  c.  34,  s.  3;  and 
that,  as  it  did  not  set  ont  the  evidence  (and. 
per  Patteson  and  Williams,  Js.,  as  it  did 
not  in'  form  adjudge  any  imprisonment),  it 
was  bad  in  the  character  of  a  conviction.  Pri- 
soner discharged.  John  Hammond' »  ea«e,  92. 


VI.  Form  :  provisions  ibr  remedying  defect. 
How  applied,  669.    Ante,  IV. ' 

VII.  Bad  :  for  what  defects. 

1.  Because  the  information  set  forth  does  no 
show  any  offence,  80.    Ante,  I.  2. 

2.  Information  laid  before  too  few  justices, 
155.     Ante,  I.  1. 

3.  Not  setting  out  evidence,  92.     Ante,  V. 

4.  Not  containing  formal  adjudication  of 
punishment,  92.    Ante,  V. 

VIII.  Commitment. 

1.  Mandamus  to  issue  warrant  refused. 

A  party  convicted  in  a  penalty,  under  a 
statute  awarding  imprisonment  if  the  penalty 
were  not  paid,  refused  to  pay,  and  threatened 
to  proceed  against  the  justices  under  the 
habeas  corpus  act,  31  Car.  c.  2,  s.  6,  if  they 
committed  him,  alleging  that  he  had  before 
been  committed  under  conviction  for  the 
same  offence,  and  discharged  on  habeas  cor- 
pus. The  justices  then  refused  to  commit, 
but  stated  their  willingness  to  enforce  the 
penalty  if  directed  to  do  so  by  this  Court. 
On  motion  for  a  mandamus  to  the  justices 
to  issue  a  warrant  of  commitment. 

This  Court,  in  the  exercise  of  its  discre- 
tion, refused  to  interfere,  though  it  was  sug- 
gested that  the  former  discharge  had  been 
for  a  defect  in  the  warrant  of  commitment. 
In  re  Williams,  976. 

2.  Provisions  for  remedying  defect  in  war- 
rant by  showing  that  the  conviction  pro- 
ceeded on  valid  grounds,  669.    Ante,  IV. 

IX.  Remedies. 

Habeas  corpus,  669.    Ante,  IV. 
A.  In  particular  instances. 

1.  Under  Smuggling  Act,  669.    Ante,  IV. 

2.  Of  servant  for  absenting  himself  from 
service,  80.    Ante,  I.  2. 

COPYHOLD. 

I.  Lord. 

His  right  to  compensation  on  statutory 
change  of  tenure,  469.    Post^  II.  I. 

II.  Seizure  quousque. 

1.  On  default  by  infant. 

Stat.  11  G.  4  &  1  W.  4,  c.  65,  s.  9,  enact- 
ing that  no  infant  ehsW  fotfeit  copyhold  land 
for  his  neglect  or  refusal  to  be  admitted,  does 
not  prevent  the  lord  fi-om  seizing  quotuqne. 

So  held  by  the  Court  of  Exchequer  Cham- 
ber,^reversing  the  judgment  of  the  Court  of 
Queen*s  Bench. 

A  canal  company  was  authorised  by  sta- 
tute (33  G.  3,  c.  80)  to  purchase  land,  on 
voluntary  or  compulsory  sale  by  the  persons 
interested  (at  prices  to  be  agreed  upon,  or 
ascertained  by  commissioners  or  a  jury  ;  and 
a  form  of  conveyance  was  prescribed,  pur- 
porting that  the  party  granted  all  his  "  right, 
title,  and  interest,  to  and  in  the  same,  and 
every  part  thereof,  to  hold  to  the  said  Com- 
pany for  ever."    The  Company  were  jutfao 
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lised  to  enter  upon  payment  of  price,  or 
lender,  &c. ;  and  were  made  liable  to  ren- 
der compensation  for  damage  done  by  iht'ir 
works,  Slc,  if  claimed  within  six  months. 
A  copyholder  in  fee  exeruied  a  conveyance 
in  the  siaiuiory  form  to  the  Company,  who 
paid  him  the  price,  and  entered. 

Heldf  by  the  Court  of  Exchequer  Cham- 
ber, 

That  this  conveyance  passed  only  such 
interest  as  the  copyholder  could  convey  with- 
out the  lord,  and  that,  on  the  copyholder's 
death,  no  other  person  having  been  admitted, 
the  lord  might  seize  quousque  for  want  of  a 
tenant,  and  maintain  ejectment,  and  an 
action  for  mesne  profits,  against  the  Com- 
pany. 

That,  the  copyholder  having  devised  gene- 
rally his  properly  called  F.,  which  compre- 
hended the  land  in  question,  subject  to  pay- 
ment of  his  debts,  and  other  payments,  the 
legal  title  to  the  land  in  question  did  not  pass 
to  the  devisee,  but  descended  to  the  copy- 
holder's heir  at  law. 

That,  in  an  action  by  the  lord  against  the 
Company  for  mesne  profits,  it  appearing  by 
special  verdict  that  the  steward  had  made  a 
warrant  of  seizure,  commanding  the  bailiff, 
generally  "to  seize"  the  land  "into  the 
hands  of  the  lord  of  the  manor,"  and  the 
bailiff  did,  in  pursuance  of  the  warrant,  seize 
into  the  hands  of  the  lord  until  a  tenant 
should  come  in  and  be  admitted,  this  must 
be  considered  only  a  seizure  quousque. 

That,  in  order  to  entitle  the  lord  so  to 
seize,  there  ought  to  be  proclamations  at 
three  consecutive  courts  baron.  But  that, 
when,  in  ao  action  by  the  lord  in  his  own 
name  for  roeane  profits,  a  special  verdict 
found  a  custom  to  seize  after  three  consecu- 
tive courts  baron,  and  that  there  had  been  a 
recovery  in  ejectment  on  the  lord's  demise 
(which  recovery  was  not  put  on  the  record 
by  way  of  estoppel),  and  that  proclamation 
bad  been  made  in  three  courts,  but  it  was 
not  found  whether  they  were,  or  were  not, 
consecutive,  it  must  be  considered  that  the 
proclamations  were  regular,  though  the  jury 
would  have  been  at  liberty  to  find  the  con- 
trary. Dimes  v.  Grand  Junction  Canal  Cam' 
pany,  469. 

2.  What   proceeding  to  be  considered   as 
such,  469.     Ante.  1. 

3.  Proclamations,  469.     Ante,  1. 

4.  Without  warrant  or  under  one  that  is  too 
extensive,  469,  517.    Ante,  1. 

fll.  Conveyance. 
In  fee,  in  a  stattiiory  form,  what  it  passes, 
469.     Ante,  II.  1.' 

IV.  Devise. 

What  does  not  pass  legal  title,  469.    Ante, 
II.  1. 

V.  Infant  heir. 


Seizure  quousque,  469.    Ante,  II.  1. 
VI.  Forfeiture. 
Distinction  between  forfeiture  and  liabilitl 
to  seizure  quousque,  469.    Ante,  II.  1. 

COPYRIGHT. 
Of  designs,  197.    Deceit,  I.  1. 

CORNRENT. 
Page  923.    Arbitration,  V.  1. 

CORPORATION. 

I.  Nature  and  incidents. 

1.  Distinction  between  corporation  and  indi 
vidual  members,  806,  817.    Shipping,  1. 1. 

2.  British  corporation  a  British  subject, 
though  it  comprises  foreigners,  806.  Ship- 
ping, I.  1. 

II.  Property. 

Ship  owned  by,  806.    Shipping,  I.  1. 

III.  Liabiliticij :  indictment. 

A  corporation  aggregate  may  be  indicted  for 

a  misfeasance. 

As,  an  incorporated  railway  company,  for 
cutting  through  and  obstructing  a  highway 
by  works  performed  in  a  course  not  con- 
formable to  the  powers  conferred  on  the 
Company  by  act  of  Parliament.  Regina  v. 
Great  North  of  England  Jiailway  Company, 
315. 

COSTS. 

I.  On  prosecution  by  indictment :  after  remo- 
val by  certiorari. 

1.  Prosecutor's  costs  which  have  been  paid 
by  subscription. 

Where  an  indictment  ia  prosecuted  by  per- 
sons having  some  interest  in  the  subject 
matter,  and  is  removed  by  certiorari,  the 
prosecutors,  on  conviction,  are  entitled  to 
costs  under  stat.  5  &,  6  W.  &  M.  c.  11,  s.  3, 
as  parties  grieved,  though  the  expenses  of 

j     prosecution  have  been  paid  by  other  persons. 

j  An  attachment  for  not  paying  such  costs 
may  be  obtained  againat  one  of  several  de- 
fendants, on  affidavit  of  demand  upon  and 
non-payment  by  him.  If  his  oo-defendanta 
have  paid,  it  is  for  him  to  show  it  on  motion 
to  set  aside  the  attachment. 

It  is  not  an  objection  available  on  such 
motion,  that  the  rule  to  tax  was  obtained  as 
against  all  the  defendants,  and  that  the  rule 
for  an  attachment  is  entitled  as  in  a  prose- 
cution against  all.    Regina  v.  Dobnon,  302. 

2.  Who  are  parties  aggrieved,  302.    Ante,  1. 

3.  Attachment  against  one  of  several  co-de- 
fendants, 302.     Ante,  1. 

4.  Title  of  rule  for  attachment,  302.  Ante,  1. 

II.  On  rules  and  other  proceedings. 

1.  Against  unsuccessful  party  on  rule  for 
mandamus,  37,  41.    Poor,  XXXYI. 

2.  To  Poor  Law  Commissioners  on  show- 
ing cause  in  first  instance,  291.  Poom. 
III. 


1066 


INDEX. 


3.  On  habeas  rorpiis  ad  eubjiciendum :  no 
p<iwer   to  give  costs  of  showing  caufie. 
Shuttleitifrth'$  Cn»e,  663. 
Ilf.  In  ecclesiastical  courts. 

Form  of  condemnation,  691.    Clekgt,  II.  1. 

IV.  Against  pauper. 

For  not  proceeding  to  trial,  978.   Paitper,  1. 

V.  Generally. 

fiy  whom  to  be  ascertained,  691.    Clergy, 
II.  1. 
V^I.  Payment  how  enforced :  attachment. 

1.  Against  one  oi  several  co-defendants,  302. 
Ante,  I.  1. 

2.  Title  of  rule,  302.    Ante,  I.  1. 
VII.  Payment  how  enforced :   ca.  sa. 

Against  husband  and  wife,   948.      Baron 
AND  Feme,  I.  1. 

COSTS  OF  THE  DAY. 
Pauper  when  ordered  to  pay,  978.    Pauper,  I. 

COUNSEL. 
I.  Misinke  of,  984.    Mandamus,  III. 
U.  See  also  Barrister. 

COUNT. 

I.  Several  counts  in  indictment,  824.     Con- 

SriRACY,  II.  1. 

II.  In  declaration.    Declaration. 

COUNTY, 
f.  Division  of:  sessional. 

1.  What  clerk  to  justices  is  not  an  officer 
of,  458.    Compensation,  I.  1. 

2.  Petty  sessions,  458.    Compensation,  I.  1. 

II.  Division  of,   for  the  purpose  of  holding 
assizes. 

Effect  as  to  local  actions,  978.    Pauper,  I. 

III.  Liability  for  maintenance  of  pauper  luna- 
tic. 

How  not  enforced,  159.    Poor,  XXXVII.  1. 

COUNTY  RATE. 
I.  What  kind  of  tax. 

Parochial,  261.     Post,  II. 
n.  Exemption  clauses  :  public  companies. 
In  same  proportion  as  private  lands. 

Stat.  34  G.  3,  c.  24.  enacted  that  a  canal 
Company  should* be  rated  to  all  parliamen- 
tary and  parochial  taxes  and  assessments  for 
its  lands  and  buildings,  in  the  same  propor- 
tion as  other  lands  and  buildings  lying  near 
should  be  rated,  and  as  the  lands  and  build- 
ings of  the  Company  would  be  rateable  if 
they  were  the  property  of  individuals  in  their 
natural  capacity. 

Held,  that  .A.,  a  pnrish  in  Buckingham - 
ahire,  was  to  be  nsse<>9ed  to  the  county  rate 
on  an  estimate  in  which  the  company's  lands 
and  buildings  were  nBsef«sed  as  directed  by 
the  statute".     For  that. 

Under  stat.  12  G.  2,  c.  29.  the  county  rate 
was  to  be  paid  uui  of  the  (K)or  rate  of  the 


several  parishes,  and  was  thereibre  a  paro- 
chial tax. 

And  that  this  waa  not  altered  by  aut.  5S 
G.  3,  c.  51,  aut.  56  G.  3,  c.  49,  or  stat.  7.& 
8  Vict.  c.  33. 

Nor  by  stat.  54  G.  3,  c.  ciii.  i  local  and 
personal  public,  which  enacts  that  the  Jos- 
tices  of  Buckinghamshire,  in  quarter  ses- 
sions, shall  assess  to  the  county  rate  of 
Buckinghamahire,  every  parish,  township, 
hamlet,  liberty,  precinct  and  place,  in  the 
county,  rateably,  and  in  due  proportions, 
according  to  the  annual  rent  or  value  of  all 
estates  within  such  parish,  township,  dtc., 
respectively ;  and  which  requires  returns  to 
be  made  to  the  Justices  c^hen  they  deem 
it  necessary)  of  the  total  amount  of  such  rent 
or  value  by  the  churchwardens  and  overseers 
of  the  several  parishes,  townships,  &c.,  and 
makes  provision  for  the  case  of  any  parish, 
township,  &,c.,  where  no  poor  rate  is  laid, 
and  for  cases  where  it  may  be  oppressive  to 
parishes,  townships,  ^&c.,  that  the  county 
rate  should  be  paid  out  of  the  poor  rate. 
Rfffina  V.  Aylesbury  vilk  Wallon,  261. 
III.  Buckingham  county  rate  act,  261.  Ante, 
IL 

COURT. 

I.  In  banc. 

Jurisdiction  with  respect  to  discharge  of 
bankrupt  on  his  certiffcate,  1024.  Bank- 
rupt, IX.  1. 

II.  Consistorial,  691.     Clergy,  II.  1. 

III.  Inferior.     Inferior  Court. 

IV.  Court  Baron  and  Court  Leet.    Manor. 

COVENANT. 
I.  Joint  or  several. 
1.  Where  one  covenantee  has  no  legal  inte- 
rest, and  the  others  have  separate  legal 
interests. 

6.,  being  owner  of  land  for  a  term  of  sixty- 
one  years,  granted  to  S.  an  annuity  for  lives, 
and  for  securing  it,  assigned  the  term,  wanting 
one  day,  to  R.  fiy  indenture,  reciting  the 
above  facts,  R.,attherequestof  S.  and  B.,did 
demise  and  lease,  and  B.  did  grant,  demise, 
lease,  ratify  and  confirm,  to  O.  the  land  for 
thirty-one  years  ^ending  some  years  before 
the  term  first  mentioned),  at  a  rent  payable 
to  S.  while  the  land  should  remain  subject 
to  the  annuity,  and  afterwards  to  B.  And 
O.,  for  herself,  her  heirs,  executors  and 
administrators,  covenanted  to  and  with  S. 
and  R.,  and  their  respective  executors,  ad- 
ministrators, and  assigns,  and  also  to  and 
with  B.,  his  executors,  administrators,  and 
assigns,  that  she.  O.,  her  executors,  ad 
ministrators  and  assigns,  would  pay  the  rent 
to  R.,  while  the  premises  should  remain 
subject  to  the  annuity,  and  afterwards  to  B. ; 
and  that  she,  her  executors,  administrators, 
or  assigns,  would  perform  certain  repairs 
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and  would  surrender  at  the  end  of  the  thirty- 
one  years  to  B.  in  good  repair ;  and  B. 
(alone  covenanted  for  quiet  enjoyment. 
There  was  also  a  covenant,  by  O.,  with  R. 
and  B.,  to  repair  after  certain  notice. 

Held,  that  after  the  death  of  2S.,  B.  and  R. 
nii^hi  jum  in  an  action  against  the  assignee 
f)f  O.  tor  lircach  of  the  first-mentioned  cove- 
nant lu  repair,  the  covenant  being  with  S., 
B.  and  K.  jointly,  and  running  with  the  land. 
iVakrfitld  V.  Brown,  209. 
2.  Klltct  of  words  *'  end  also,"  209.    Ante, 

1. 

II.  Running  with  the  land. 

1.  Covenant  to  repair  by  sublessee  with 
lessor,  lessee  in  trust,  and  cestui  que  trust, 
209.     Ante,  I.  1. 

2.  Privity  of  estate,  209.     Ante,  I.  1. 

III.  Joinder  of  parties. 

Who  may  sue  jointly,  209.    Ante,  1. 

IV.  Limitation  of  actions. 

1.  Acknowledgment  within  twenty  years, 
609.    Limitation,  IV. 

2.  Special  replication,  609.   Limitatioh,  IV. 

COVERTURE, 
Baron  and  Feme. 

CREW. 
Of  chartered  vessel,  713.  Charterpartt,  1. 1. 

CRIMINALITY. 
Statutory,  how  shown  in  conviction,  669.  Con- 

VICTION,  IV. 

CRIMINAL  LAW. 

Conspiracy.    Indictment. 

CRIMINAL  PROCEEDING. 
What  suit  for  penalties  is  not,  691.     Cleruy, 
IL  1. 

CROWN  LAW. 
Certiorari.    Indictment.    Mandamus. 

CURE  OF  SOULS. 
Page  691.    Clergy,  II.  1. 

CUSTODY. 
Proper,  727.    Evidence,  II. 

CUSTOM. 

I.  Immemorial. 

Distinguished  from  \^age  of  trade,  396. 
Bank  of  England,  1.  1. 

II.  Entireness  of. 

1.  Of  custom  to  contribute  to  reptfirs  of 
church  and  expenses  of  churchwardens, 

179.      PROHIBmON,  III. 

2.  Effect,  in  prohibition,  of  pleading  a  smaller 
custom  than  that  which  is  alleged  in  the 
libel,  179.     PROBiBmoN,  III. 

in.  Of  trade,  how  pleaded,  396.    Bank  of 
ElieLAKD,  I.  1. 


CUSTOMS. 
Remedies  for  the  Crown. 
Conviction  for  being  found  on  board  vessel 
liable  to  forfeiture,  669.     Conviction,  IV 


DAMAGE. 

I.  Particular. 

1.  By  public  nuisance  to  tenant  in  posses- 
sion and  reversioner,  991.     River,  I. 

2.  Effect  of  jury  negativing  the  damage,  991. 
River,  I. 

II.  Permanent,  how  shown  in  pleading,  991. 
River,  I. 

III.  Nominal  damages. 

Assessed  on  counts  some  of  which  are  bad, 
and  the  jury  negative  damage  on  the 
others,  991.     River,  I. 

IV.  As  a  subject  for  compensation. 

1.  By  breaking  up  a  trade,  443.  Compen- 
sation, II.  2. 

2.'  When  assumed  on  certiorari,  443.  Com- 
pensation, II.  2. 

3.  What  the  subject  of  compensation  under 
public  company's  act,  443.  Compensa- 
tion, II.  2. 

DEATH. 
Of  parties  :  judgment  nunc  pro  tunc. 
What  delay  the  act  of  the  Court. 

In  a  cause  in  which  issues  of  fact  and  of 
law  were  joined,  the  plaintiff  went  to  trial 
on  the  issues  of  fact,  and  had  a  verdict.  The 
defendant  obtained  a  new  trial :  and  a  second 
verdict  was  given  for  the  plaintiff.  The 
defendant  again  moved  for  a  new  trial ;  and 
the  rule  was  discharged  in  Trinity  term, 
1844,  three  years  after  the  first  trial.  The 
plaintiff,  in  the  same  term,  set  down  the 
demurrers  for  argument ;  but,  before  the 
state  of  business  admitted  of  the  case  being 
heard,  he  died.  Judgment  was  afterwards 
given  for  the  plaintif)'  on  the  demurrer,  de- 
fendant not  appearing. 

Held,  that  leave  misht  be  granted  to  enter 
up  judgment  as  of  Trinity  term,  1844,  the 
decision  of  the  issues  in  law  having  been 
delayed  till  the  plaintiff's  death  by  the  act 
of  the  Court.  And  such  leave  was  given 
in  a  cause  consolidated  with  the  former  by 
rule  of  Court,  and  not  differing  from  it  in  any 
materinl  respect.     Milen  v.  Wtlliam$t  47. 

DEBT. 

I.  Of  a  third  person. 

Liability  on  absolute  acknowledgment,  147. 
EviDENca^  V. 

II.  On  money  bond. 

1.  Pleadipp,  282.     Bond,  I.  1. 

2.  Frivolous  demurrer,  282.     Bond,  I.  1. 

III.  For  penalties. 

\.  For  carrying   party  arrested    to   prisoi 
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without  giving  him  the  required  informa- 
tipn,  60.     Arkest,  1.1. 
2.  .Against  overseer  for  not  giving  copy  of 
rate,  684.    Time,  I.  1. 

DECEIT. 
I.  Manner  and  descripiion  of  the  fraud. 
1.  In  fraudulently  representing  to  plaintiff 
that  his  design  was  a  copy  from  a  regis- 
tered design. 

Declaration  in  case  stated  that  plaintiff 
was  a  printer  of  silk  goods,  and  had  deli- 
vered to  defendant  a  lot  of  such  goods,  in 
which  were  woven  fabrics  of  silk,  printed  by 
plaintiff  with  a  design  for  the  ornamenting 
of  them,  which  had  been  published  by  plain- 
tiff to  defendant  and  others ;  and  plaintiff 
was  about  to  print  other  fabrics  of  silk  with 
the  same  design,  and  to  publish  the  same  in 
the  way  of  his  trade  for  gain ;  of  all  which  de- 
fendant had  notice :  but  defendant,  contriv- 
ing to  deceive,  injure  and  defraud  plaintiff, 
and  induce  him  to  desist  from  printing  ^more 
with  the  design,  and  to  deprive  him  of  the 
gains  he  would  have  made,  and  to  cheat  him 
of  the  benefit  of  the  deeign,  and  to  acquire  the 
aamefor  the  sole  benefit  afdtfendantf  and  to 
put  plaintiff  to  expense,  falsely,  fraudulently, 
and  deceitfully  represented  to  plaintiff  that 
in  the  lot  there  was  a  copy  of  a  registered 
pattern  (See  stats.  5  &  6  Vict.  c.  100,  6  &.  7 
Vict.  c.  65;,  and  that  the  parties  having 
asked  defendant  for  the  printer,  defendant 
was  obliged  to  give  plaintiff's  name ;  and 
the  parties  intended  to  proceed  against  plain- 
tiff by  injunction  and  order  through  the 
Court  of  Chancery  (thereby  meaning  that 
the  design  was  a  copy  of  a  design  which 
had  been  registered,  and  the  copyright  in 
which  was  subsisting,  according  to  the  $ta- 
tutes  respecting  copyrights  of  designs,  and 
that  the  parties  interested  in  the  design  had 
asked  defendant  who  was  the  printer,  and 
defendant  had  been  obliged  to  give  plain- 
tiff's name  as  printer,  and  the  parties  in- 
tended to  proceed  against  plaintiff,  to  pre- 
vent him  from  pirating  the  design  by  injunc- 
tion and  order  through  the  Court  of  Chan- 
cery) ;  whereas  in  truth,  no  such  design,  or 
design  resembling  it,  had  been  registered, 
according  to  the  Btatutes  aforesaid ;  and 
there  were  no  parties  interested  in  the  de- 
sign ;  nor  had  any  parties  asked  defendant 
for  the  printer;  nor  had  defendant  given 
them  plaintifTs  name  ;  nor  did  any  parties 
intend  to  proceed  against  plaintiff  by  injunc- 
tion, &c. ;  as  defendant  at  the  time  of  mak- 
ing the  representation,  knew :  by  means  of 
which  representation  plaintiff,  believing  it 
to  be  true,  was  induced  to  travel  a  long 
distance,  for  the  purpose  of  inquiring  into 
the  matters  represented,  and  satisfying  the 
supposed  parties,  as  it  was   reasonable  for 


him  to  do  under  the  circumsfances ;  and  warn 
induced  to  abstain  from  farther  printing  with 
the  design,  which  he  had  orders  to  do,  and 
from  selling  silk  handkerchiefs  printed  with 
the  design ;  and  defendant,  by  means  of  the 
premises,  enjoyed  the  benefit  of  the  deaign 
to  the  exclusion  of  plaintiff,  and  printed 
with  the  design,  and  sold,  for  his  protit,  silk 
handkerchiefs,  and  took  the  profits,  without 
the  competition  of  plaintiff,  and  to  his  exclu- 
sion. 

On  general  demurrer : 

Held,  that  the  declaration  showed  a  caaae 
of  action,  it  appearing  that  defendant  bad 
knowingly  uttered  a  falsehood  with  the  de- 
sign to  deprive  plaintiff  of  a  benefit  and  ac- 
quire it  to  himself,  and  the  damage  naturally 
flowing  from  plaintiff's  belief. 

And  that  the  innuendo  was  unnecessary, 
and  could  not  therefore  be  the  ground  of  an 
objection  to  the  declaration. 

The  following  objections  were  also  diaal- 
lowed : 

That  the  very  words  of  the  representation 
were  not  set  out ; 

That  the  declaration,  without  the  inoa- 
endo,  did  not  show  a  representation  by  de- 
fendant that  the  copyright  of  the  anppoaed 
parties  still  existed ; 

That  the  truth  of  the  representation  was 
not  properly  negatived,  the  averment  in  that 
respect  mentioning  ttatuteg  in  the  plural,  in- 
stead of  being  confined  to  stat.  5  &  6  Vict, 
c.  100.     Barley  v.  Walford,  197. 

2.  Advertising  false  representations  as  to 
auction,  1015.    Demurrer,  I.  3. 

3.  Plaintiff's    means    of   knowledge,    197. 
Ante,  1. 

4.  Connection  of  the  damage  with  the  fraud, 
197.    Ante,  1. 

II.  Pleading. 

1.  Innuendo,  197.    Ante,  I.  1. 

2.  Setting  out  the  false  representation,  197. 
Ante,  I.  1. 

DECLARATION. 

I.  Rule  to  declare. 

In  cause  removed  firom  Inferior  Court,  869. 
Procedendo. 

II.  What  counts  may  be  inserted  together. 
On  special  contract  to  survey,  and  common 

count  for  work  and  materials. 

A  count  in  assumpsit  set  forth  an  agree- 
ment of  2l8t  October,  between  plaintiff  and 
defendant,  that  plaintiff  should  survey  cer- 
tain lands  for  an  intended  railway,  and  pre- 
pare and  deposit  the  plans  before  30th  No- 
vember next,  and  forthwith  oommenee  the 
work  ;  and  that  defendant  should  therenpoo 
pay  him  2502.  on  22d  October  next,  3001.  on 
15th  November  next,  2502.  on  the  plana  be- 
ing deposited  with  the  Board  of  Trade,  and 
3002.  when  it  should  have  been  adjudged  that 
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the  standing  orders  of  the  House  of  Com- 
mons had  heen  complied  with.  The  count 
then  averred  that  plaintiff  forthwith  com- 
menced the  work,  and  continued  it  until  after 
the  said  15th  November,  but  defendant  did 
not  pay  the  2MI.  on  22d  October,  nor  the 
300i.  on  15th  November. 

Heldf  that  a  common  count  for  work  and 
materials  might  be  added,  without  "  apparent 
violation"  of  R.  G.  Hil.  4  W.  4,  General 
Rules  and  Regulations,  5.  Bulmerv.  B^mt- 
field,  986. 
See  11  Q.  B.  1. 

III.  Several  counts :  effect  of. 

Effect  of  plaintiff,  an  attorney,  failing  to 
prove  delivery  of  bill,  847.  Attorn bt, 
VI.  2. 

IV.  Names. 

Names  of  parties  to  instrument  who  are  not 
•      parties  to  suit,  361, 427.  Bills,  XIII.  1, 2. 

V.  Immaterial  averments. 

Striking  out  allegations,  on  summons,  1015. 
DCMURRBR,  I.  3. 

VI.  In  particular  instances. 

1.  On  agreement  to  stay  proceedings,  1. 
Consideration,  II.  1. 

2.  For  slander  in  respect  of  office,  7.  Defa- 
mation. 

3.  In  case  for  conspiracy  to  misrepresent  cha- 
racter of  goods  sold  by  auction,  1015. 
Demurrer,  I.  3. 

4.  For  injury  by  obstruction  of  navigable 
river,  991.    River,  I. 

5.  On  substituted  arbitrator's  award  of  corn- 
rent,  923.    Arbitration,  V.  1. 

6.  In  action  by  husband  for  suing  out  a  ca. 
sa.  and  arresting  wife,  948.    Baron  and 

FliMB,  I.  1. 

7.  In  prohibition,  179.    Prohibition,  III. 

VII.  In  evidence. 

Of  deceased  persons,  298.    Evidence,  VII. 

DEDUCTION. 
On  claiming  return  of  probate  duty,  637.    Ex- 
ecutors, III. 

DEED. 

How  shown  in  oyer,  282.    Bond,  I.  1. 

DEFAMATION. 
Slander  in  respect  of  office  :  declaration. 
It  must  connect  the  slander  with  the  office. 
A  declaration  for  slander  alleged  that 
plaintiff  was  a  salaried  superintendent  of  po- 
lice at  L.,  and  that  it  was  his  duty,  as  such, 
to  conduct  himself  temperately,  and  with  de- 
cency and  propriety,  while  on  duty,  and  to 
hinder  and  repress  indecent  and  disorderly 
conduct  in  the  police  offi  e  :  that  defendant, 
intending  to  injure  plaintiff  in  his  office,  and 
cause  it  to  be  believed  that  he  had  miscoh- 
ducted  himself  as  such  superintendent,  and 
cause  him  to  be  dismissed  from  hifi  offire,  in 
a  discourse  which  he  had  mncerning  plain- 


tiff, as  such  superintendent,  and  concerning 
plaintiff's  conduct  in  his  office,  falsely,  dec, 
spoke  and  published  concerning  plaintiff,  and 
concerning  him  as  such  superintendent,  and 
concerning  his  conduct  in  his  office,  the 
false,  dec,  words :  **  T' « meaning  defendant) 
"saw  a  letter,  two  or  three  days  since,  re- 
garding an  officer  of  the  L.  police  force" 
(meaning  plaintiff),  "  who"  (meaning  plain- 
tiff) *'  had  been  guilty  of  conduct  unfit  for 
publication." 

Judgment  arrested,  af^er  verdict,  on  the 
ground  that  the  declaration  did  not  show 
how  the  imputation  was  connected  by  the 

.   speaker  with    plaintifTs  office.    James  v. 
Brook,  7. 

DEFENCE. 

When  to  be  negatived  in   information,  80. 
Conviction,  I.  2. 

DEFENDANT. 
His  remedy  for  costs,  948.    Baron  and  Feme, 
I.l. 

DE  INJURIA. 
Replication,  599,  602.    Bills,  XV. 

DELAY. 

I.  When  the  act  of  the  Court,  47.    Death. 

II.  In  particular  instances. 

1.  In  not  setting  demurrer  down  for  argu- 
ment until  issues  of  fact  decided,  47. 
Death. 

2.  In  applying  to  set  aside  frivolous  demur- 
rer, 1015.    Demurrer,  I.  3. 

3.  In  presenting  check  :  when  immaterial 
as  against  drawer,  52.     Bills,  XII. 

DEMAND. 

I.  Of  stakes  on  illegal   wager,   431.    Gam- 
bling, I.  1. 

II.  Bringing  an  action,  when  not  sufficient  as 
a  demand,  431.    Gambling,  I.  1. 

DEMURRAGE. 
Page,  ^13.    CharterpartY,  I.  1. 

DEMURRER. 
I.  Frivok>us. 

1.  For  technical  informality  in  replication  to 
tricky  plea,  282.    Bond,  I.  1. 

2.  Discretion  of  Judge  in  setting  aside,  282 
Bond,  I.  1. 

3.  Setting  aside  frivolous  demurrer  to  plea. 
A  Judge  has  power  to  set  aside  a  firivolous 

demurrer  to  a  plea. 

Declaration  in  case,  against  F.,  S.  and  C, 
charged  that  defendant  F.  was  retained,  by 
the  executor  of  E.,  to  sell  by  auction  the 
goods  which  were  of  E. ;  that  defendants 
had  caused  to  be  published  certain  advertise- 
ments announcing  the  auction,  and  announc- 
ing that  a  certain  quantity  of  choice  winen 
would  be  sold  thereat,  and  that  they  had 
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been  the  propert)r  of  E. ;  that  defendants .  i 
knowing  ihe  preinisea,  conspired  to  bring  to 
the  place  ot  »aie  at  the  time  of  the  sale  wines 
of  iiitcriur  quality,  which  had  not  belonged 
to  E.,  and  faUely  to  represent  to  plaintiff  and 
others  at  tending  the  sale,  that  these  wines 
were  valuable  and  had  been  th^  property  of 
E.,  and  were  tiold  by  order  of  his  executor, 
and  thereby  lo  induce  plaintifi'  and  others  to 
purchase  them,  and  thereby  to  deceive  and 
defraud  the  purchasers.  That  defendants 
did  so  bring,  &.C.,  and  did  so  falsely  repre- 
sent, &.C. ;  whereupon  plaintiff,  at  request 
of  F.,  purchased  a  quantity  of  such  wines, 
which  were  worthless,  and  had  not  belonged 
to  E.,  as  defendants  knew. 

The  three  defendanu  pleaded  separately. 
S.  pleaded  that  he,  S.,  bad  not  caused  the 
advertisements  to  be  published  inodo  ei 
forma  ;  and  D.  pleaded  that  he,  D.,  had  not. 
Plaintiff  demurred  to  these  pleas,  on  the 
ground  that  the  traverses  were  immaterial. 
A  Judge,  on  summons,  ordered  the  demur- 
rers to  be  set  aside  as  frivolous,  or  that  the 
allegations  in  the  declaration  which  the  pleas 
traversed  should  be  struck  out. 

This  Court,  in  banc,  held  the  order  to  be 
right. 

Although  S.  and  D.,  before  obtaining  the 
summons,  had  obtained  time  to  join  in  de- 
murrer. 

And  although   F.,  to  whose  plea  (setting 
up   a  different  defence)  plaintiflT  demurred 
also,  had  joined  in  demurrer.     Cutlt  v.  Sur- 
ridge,  1015. 
4.  Refusalby  Courttointerforet599.  Bills, 

XV.  1. 

II.  Obtaining  time  to  join. 
Effect  of,  1015.     Ante,  I.  3. 

III.  Setting  down  for  argument. 

Propriety  of  delay  until  issues  of  fact  are 
decided,  47.    Death. 

IV.  Demurrer  book. 

What   taken  to   be  virtually  set  out,  282. 
Bond,  I.  1. 

DEPOSIT. 
Demand  to  support  action  for,  431.   Gambling, 

.      I.l. 

DEPOSITIONS. 

On  which  conviction  proceeds. 
Removal  by  certiorari,  669.     Conviction, 
IV. 

DERBY  LOTTERY. 

Page  431.    Gavblino,  I.  1. 

DESCRIPTION. 
Of  parties  to  mercantile  instrument,  361,  427. 
Hills,  XIII. 

DESIGN. 

Copyright  of,  197.    Deceit,  I.  1. 

DETAINER. 
Unreasonable,  does  not  affect  jitrisdiction  to 
coDvtct,  669.    Conviction,  IV. 


DEVISE. 
I.  Description  of  devisee. 
To  male  heirs. 

Although  the  general  rule  is,  that,  to  take 
by  purchase  under  a  devise  to  the  male  heiia 
of  W.,  the  taker  must  be  both  a  male  and 
very  heir,  yet  such  rule  may  be  controlled 
where  the  rest  of  the  devise  shows  that  the 
devisor  intends  to  give  the  preference  to  a 
male  descendant  of  W.,  tracing  his  descent 
entirely  through  males,  over  a  descendant, 
male  or  female,  who  should  be  heir  general 
of  W.,  but  not  trace  a  descent  entirely  through 
males:  and  the  descendant,  so  apparently 
preferred,  will  take  to  the  exclusion  of  the 
heirs  general  of  W.  and  of  the  deviaor. 

As  where,  to  the  words  '*male  heirs  of 
W.,"  was  added  *'  if  any  such  there  be,"  and 
the  rest  of  the  devise  showed  that  the  deviaor 
knew  that  the  heir  general  of  W.,  who  traced 
through  a  female,  was  a  male,  and  yet  a  re- 
mainder was  limited  over  to  him  upon  fail- 
ure of  male  heirs  of  W. ;  and  the  deviaor 
added  that  the  males  were  to  take  place 
first,  as  long  as  there  were  any,  through 
every  descent ;  and  also  added,  to  the  worda 
of  purchase  **  male  heirs  of  W.,  if  any  such 
there  be,'*  the  words  of  limitation  '*  and 
their  male  heirs  for  ever." 

J.,  seised  in  fee,  leased  for  sixty-one  years, 
for  a  term  expiring  in  1837,  within  five 
years  after  the  passing  of  stat.  3  &  4  W.  4, 
c.  27,  t24th  July,  1833).  From  J.'s  death. 
which  happened  more  than  twenty  years 
before  the  passing  of  the  act,  B.  received  the 
rent  reserved  on  the  lease,  down  to  its  expi- 
ration ;  and  he  then  entered  into  posses- 
sion: and  afterwards  W.,  within  five  years 
after  the  passing  of  the  act,  brought  eject- 
ment against  B.,  claiming  to  be  entitled,  as 
J.*s  devisee,  immediately  on  J.*s  death. 

Held  that,  under  sect.  9,  the  action  would 
have  been  barred  by  B.'s  receipt  of  the 
rent ;  but  that  it  was  preserved  by  sect.  15 
for  five  years  after  the  passing  of  the  acL 
Doe  dem.  Anpell  v.  Angell,  328. 

II.  Construction. 

Control  of  general  rule  by  particular  words 
of  limitations,  328.     Ante,  1. 

III.  Effect. 

1.  By  mere  trustee:  when  it  does  not 
pass  legal  title,  469,  517.  Coptbold, 
II.  1. 

2.  Of  estate  for  life  to  tenant  at  will  holding 
over,  555.    Limitation,  II.  2. 

DISCHARGE. 

I.  Ofright  of  action. 

.  By  agreement  and  pcrfbrmance,  819.    Ac- 

COKD. 

II.  In  pleading. 

Distinction  between  excuse  and  diachacfa. 
602.     Bills,  XV.  2. 
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III.  Of  bankrupt   on    his   certificate,    1024. 
Bankbupt,  IX.  1. 

DISCLAIMER. 
When  DOC  neoeasary,  555.    Limitatioit. 

DISCOUNT. 
Page  396.    Bank  op  Enqland,  I.  1. 

DISHONOUR. 
Notice  of,  608.    Bills,  XL 

DISORDERLY  HOUSE. 
Indictment:  certiorari. 

On  indictment  for  keeping  a  disorderly 
house,  the  power  of  the  Court  to  grant  a 
certiorari  at  the  defendants*  instance  is  taken 
away  by  stat.  25  6.  2,  c.  36,  s.  10,  whether 
the  prosecution  be  instituted  according  to 
sects.  5  and  6  of  that  act,  or  in  the  ordinary 
course.     Regina  ▼.  Sanderg^  235. 

DISTANCE. 
How  measured. 
As  the  crow  flies,  76.    Poor,  XVIII. 

DISTRESS. 

I.  For  rent  arrere. 

At  common  law :   not  after  expiration  of 

tenancy. 

Before  stat.  8  Ann.  c.  14,  s.  6,  rent  accruing 
before  the  expiration  of  a  tenancy,  could  not 
be  disirained  for  after  the  tenancy  expired, 
though  the  tenant  continued  in  occupation. 

Therefore,  where  an  avowry  ipr  rent  arrere 
is  framed  at  common  law,  it  must  be  alleged 
and  proved  that  the  tenancy  continued  up  to 
the  time  of  the  distresa.  Williami  v.  Stiven, 
14. 

II.  Pleading. 

Allegations  essential  to  the  right  at  common 
law,  14.    Ante,  L 
ni.  Mandamus  to  issue  distress  warrant. 
Party  interested  when  not  allowed  to  frame 
return,  942.     Poor,  XI. 


DURESS. 

I.  What  detention  of  deeds  is  not,  744.    At- 

TORMBT, IX. 

II.  Acts  done  under  compulsion,  744.    At- 
torn sT,  IX. 

DUTY. 
Probate  :  return,  637.    Execi7Tors,  III. 


ECCLESIASTICAL  COURT. 

I.  Consistorial  Court,  691.    Clergt,  II.  1. 

II.  Proceedings   in   for   non-residence,  691. 
Clsrot,  II.  1. 

Iir.  Condemnation  in  costs,  691.  Clsrot,  11.1. 

IV.  Conformity  with  practice,  691.    Clbbot, 
ILL 

V.  Pleading. 

1.  Libel,  179.    Prohibition,  III. 

2.  Negative  iasue^  179.     Prohibition,  III. 

3.  Personal  answer,  179.    Prohibition,  III. 

4.  Articulate  propounding,  179.    Pbohib.i- 
TION,  HI. 

ECCLESIASTICAL  LAW. 

I.  Cuatom. 

Entireness  of,  179.    Prohibition,  III. 

II.  Non -residence,  691.    Clsrot,  II.  1. 

EJECTMENT. 
,  I.  By  assignee  of  mortgagee  against  lessee  of 
I     mortgagor,  1037.    Mortoaob,  III.  1. 
j  II.   Bar   by  twenty  years'    occupation,  863. 
Limitation,  II.  1. 

I  ELECTION. 

1 1.  Between  title  by  occupation  without  paying 

rent,  and  title  under  devise,  555.    Luiita- 

tion,  II.  2. 
II.  By  party  arrested  to  go  to  prison  for  his 

own  purposes,  60.    Arrest,  I.  1. 

EMPLOYMENT. 
Continuous. 
What  is  not,  744.    Attorn bt,  IX. 


DIVIDENDS. 


L  Payment. 

1.  Payment  by  warrant,  396.     Bans  op 
England,  1. 1. 

2.  Payment  to  agent  under  a  power,  396. 
Bank  op  Enoland,  I.  1. 

II.  Negotiability,  396.    Bank  op  England, 
LL 

DIVISION. 

Of  county,  458.    Compensation,  I.  1. 
978.    Paupbr,  I. 


DOCKS. 
Dock  company. 
Compensation,  443.    Compensation,  U.  2. 

DUPLICITY. 
In  pleading,  164.    Pleading,  XX. 
VOL.  IX.— 79 


EQUITABLE  MORTGAGE. 
Mortgage. 

EQUITY  OF  REDEMPTION. 
Page  1037.    Mortgage,  III.  1. 

EQUIVALENT  ALLEGATIONS. 
Page  396.    Bank  op  England,  L  L 


EQUIVALENT  EXPRESSIONS. 
Page  651.    Lunatic,  I.  1. 

ESTATE. 
I.  Privity  of,  209l    Cgtbnant,  I.  1. 

n.  At  will. 

1.  Where  lessor  is  himself  only  tenant  tt 
will,  863.    LiMrrATioN,  II.  1. 
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2.  Whether  there  can  he  a  continuous  te- 
nancy at  will  for  more  than  one  year,  863, 
867.    Limitation,  II.  1. 

3.  Not  determined  by  leaeor  taking  convey- 
ance of  legal  estate,  863.    Limitation, 

n.  1. 

4.  Conversion  into  tenancy  by  suflerance, 
863.    Limitation,  IL  1. 

5.  Effect  of  mortgage  by  lessor,  863.  Limi- 
tation, II.  1. 

6.  Adverse  occupation,  555.  LucrrATioN, 
II.  2. 

7.  Twenty-one  years*  occupation  without 
paying  rent,  .863.    Limitation,  II.  1. 

III.  By  sufierance. 

1.  Conversion  of  estate  at  will  into,  863. 
Limitation,  II.  1. 

2.  Occupation  for  twenty  years  to  bar  eject- 
ment, 663.    Limitation,  II.  1. 

IV.  Settlement  of  the  poor  by,  76.    Poor, 
XVIII. 

ESTOPPEL. 

I.  General  points. 

1.  Explanation  by  evidence  of  grounds  of 
former  judgment,  886,  894,  910.  Poor, 
XXXIII. 

2.  Where  same  deed  shows  the  true  facts, 
1037.    Mortgage,  III.  1. 

II.  By  conduct. 

How  far  by  receiving  annuity  under  will, 
555.    Limitation,  II.  2. 

III.  In  particular  instances. 

1.  By  former  judgment,  759.  Judgment, 
IV.  1. 

2.  Where  assignee  of  mortgage  gets  in  legal 
estate  and  equity  of  redemption  by  same 
deed,  1037.    Mortgage,  III.  1. 

3.  By  sessions  entry  ''quashed  not  on  the 
merits,"  878.    Poor,  XXXIII.  1. 

IV.  Pleading. 

Pleaded  in  bar,  good  after  verdict,  759. 
Judgment,  IV.  1. 

V.  Not  pleaded. 

Effect  of,  469,  517.    Copyhold,  II.  1. 

EVIDENCE. 
I.  Burthen  of  proof. 

1.  On  motions  and  rules,  302.    Costs,  I.  1. 

2.  That  an  alteration  in  a  foreign  bill  was 
made  in  England,  306.     Bills,  II.  1. 

3.  That  defendant  was  misled  by  misde- 
scription in  notice.  608.    Bills,  XI. 

4.  Removing  depositions  to  show  conviction 
on  good  grounds,  669.    Conviction,  IV. 

(I.  Documentary:  proper  custody  of  ancient 
documents. 
Bastardy  bonds. 

On  trial  of  an  issue,  a  bond  to  indemnify 
parish  officers  against  the  chorge  of  a  bastard 
was  offered  in  evidence.  It  was  dated  in 
1716,  and  was  brought  from  a  rhest,  kept  in 
the  workhouse  of  a  Union  comprehending 
the  parish,  in  which  chest  were  kept  muni- 


ments belonging  to  the  Union.  There  waf 
no  direct  evidence  how  it  was  placed  in  the 
chest :  but  it  was  proved  that,  in  1842,  seve- 
ral documents  were  brought  in  a  cart  to  the 
workhouse  by  a  pauper,  and  placed  in  the 
chest. 

Heldt  that  enough  appeared  to  satisfy  tb« 
rule  of  proving  deeds  to  be  brought  from  a 
proper  depository;  and  that  the  evidence 
was  admissible.    Slater,  y.  Hodgson,  727. 

III.  Documentary:  stamp.    Stamp. 

IV.  Documentary:  examinations. 

1.  Of  persons  in  custody  :  very  time  of  ten- 
der, 894.    Poor,  XXXIIL4. 

2.  Caption  or  heading,  18, 65.  Poor,  XXVII. 

V.  Admissions :  by  agent. 

By  attorney  in  loose  conversation. 

Defendant,  a  widow,  being  pressed  to  pay 
M.  a  debt  owing  from  her  deceased  husband 
to  the  deceased  husband  of  M.  signed  and 
gave  to  M.'s  attorney  the  following  note,  ad- 
diessed  to  the  attorney.  "I  beg  you  will 
not  proceed  against  me  for  M.,  for  the  sum 
of  lOOZ.  and  interest,  which  I  owe  her  ;  and 
I  will  pay  the  interest,  amounting  to  9/..  dut 
on  the  23d  December  next,  and  the  princi- 
pal as  soon  as  I  am  able." 

Heldf  that  this  did  not  support  a  count  in 
debt  for  interest  upon,  and  forbearance  ly 
M.  to  defendant,  at  her  request,  of  money:* 
owing  from  defendant  to  M. :  nor  a  couni 
in  debt  for  money  found  to  be  due  from  dc  • 
fendant.to  M.  on  an  account  stated  between 
them. 

In  a  di^ussion  between  the  attorneys  of 
the  plaintiff  and  defendant,  touching  the  dis- 
pensing with  certain  witnesses  at  the  trial, 
plain tifl's  attorney  stated  to  defendant's  at- 
torney that  the  debt  was  one  owing  from  the 
late  husband  of  defendant.  Hetd,  that  snch 
statement  could  not  be  given  in  evidenee 
against  plaintiff.    Petek  v.  Lyon,  147. 

VI.  Admissions :  by  pleading. 

Not  allegations  which  were  not  traversable. 
730.    Agent,  III. 

VII.  Hearsay:  reputation. 
Boundaries. 

Where  a  legal  manor  has  once  exis'cd. 
declarations  of  persons  deceased  as  to  I'.s 
boundary  are  still  admissible,  though  ihe 
manor  has  ceased  to  exist  otherwise  than  Iv 
reputation.  Doe  dem.  Mohswertk  v.  SUemah, 
298. 

VIII.  Hearsay :  declarat ions. 

Of  deceased  persons,  298.    Ante,  VII. 

IX.  Inferential. 

1.  Of  assignment  of  lease,  365.  Exec-- 
TORS,  II.  1. 

2.  Of  suthority  of  receiver  for  infant  m-ard 
in  Chancery,  623.    Trespass,  I. 

3.  Of  due  execution  of  will  attested  by 
marksman  of  infirm  recollection,  M8. 
Will,  I.  1. 
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4.  Of  knowledge  by  principal  from  know- 
ledge by  agent,  730.    Agent,  III. 

5.  Of  icrnifl  of  contract,  971.    Poor,  XVII. 
2. 

JL  Bfiect  in  eYidence  of  particular  facta. 
Acceptance  of  altered  bill,  306.  Bills,  II.  1. 

XI.  Of  particular  facts. 

1.  Of  liability  as  a  member  of  a  committee, 
936.    Company,  II.  1. 

2.  From  which  contract  for  pasture  feeding 
may  be  inferred,  971.    Poob,  XVII.  2. 

XII.  On  particular  proceedings. 

Before  Judge  at  chambers,  1024.     Bank- 
Burr,  IX.  1.  I 

XIII.  Setting  forth. 

In  summary  convictions,  92.      Convicrioii, 
V. 

EXAMINATIONS. 

I.  Heading,  18,  65.     Poob,  XXVII. 

II.  Of  person  in  custody,  on  question  of  set- 
tlement, 894.    Poor,  XXXIII.  4. 

EXCEPTION. 
Negativing,  80,  669.     CoNvicrioJf ,  I.  2.  IV. 

563.     COMPANT,  I.  1. 

EXCEPTIVE  HIRING. 
Pages  24,  248.    Poob,  XX. 

•  EXCUSE.  ^ 

I.  Wlien  to  be  negatived  in  information,  80. 
CoHvicno.^,  I.  2. 

II.  How  available. 

By  traverse  or  by  plea  in  confession  and 
avoidance,  713.    Chabterpabtt,  1. 1. 

III.  In  pleading. 

Distinction  between  excuse  and  discharge, 
602.    Bills,  XV.  2. 

EXECUTION. 

I.  How  awarded. 

After  trial  and  judgment  in  Q.  B.  on  issues 
raised  in  Chancery,  523.    Patent,  II.  1. 

II.  Fi.  fa. 

1.  Landlord's  claim  for  rent :  execution  cre- 
ditor must  pay  before  sale. 
Declaration  in  case,  by  execution  creditor 
against  sheriff,  stated  that  plaintifl*  sued  out 
a  fi.  fa.  against  S.,  and  delivered  it  to  defend- 
ant to  be  executed ;  that  within  defendant's 
bailiwick  were  goods  of  S.  sufficient  to  sa- 
tisfy five  writs  of  fi.  fa.  after  mentioned,  and 
the  rent  after  mentioned,  and  also  other 
goods  of  S.,  whereof  defendant  might  have 
levied  the  moneys  directed  to  be  levied  by 
plaintiff's  fi.  fa. ;  of  which  defendant  had  no- 
tice, and  took  in  execution  goods  of  S.  of 
value  sufficient  to  satisfy  the  five  other  writs, 
the  rent,  and  plaintiff's  writ,  but  did  not, 
in  reasonable  time,  levy  the  moneys  under 
plaintiff's  writ:  but  falsely  returned  that, 
before  the  delivery  of  plaintifTs  writ,  five 
other^%Tit''of6.  fa.  were  delivered  to  defend- 


ant, by  virtue  whereof  he  took  in  execution 
goods  of  S.,  which  remained  in  his  hands  for 
want  of  buyers ;  and  that  after  the  seizure  ho 
had  notice  that  a  year's  rent  was  due  to  the 
landlord  of  the  premises  where  the  goods 
were  seised,  of  which  plaintiff  and  the  five 
other  execution  creditors  had  notice,  but 
none  of  them  had  paid  the  rent;  and  that 
S.  had  no  other  goods  whereof  defendant 
could  cause  to  be  m.ade  the  debt,  &c.,  in 
plaintiff's  writ. 

Plea :  that  there  were  not,  at  the  time  of 
the  delivery  of  plaintiff's  writ,  and  while  it 
remsined  in  force,  any  goods  of  S.,  besides 
the  goods  sufficient  to  satisfy  the  five  other 
writs  and  the  rent,  in  defendant's  bailiwick, 
whereof  defendant  had  notice,  or  could,  or 
might,  or  ought  to  have  levied  the  moneys 
directed  to  be  levied  by  plaintiff's  writ,  in 
manner  and  form,  &c. 

Held :  That  defendant  supported  his  plea 
by  proof  that  the  rent  was  due,  that  he  had 
notice  thereof,  that  plaintiff  and  the  other 
execution  creditors  had  also  notice  thereof, 
and  that  none  of  them  had  paid  the  rent : 
Stat.  8  Ann.  c.  14,  s.  1,  piohibiting  such  a 
taking  and  removal  of  the  goods  as  will 
amount  to  a  levy,  until  the  rent  is  paid. 
Cocker  v.  Mu»grove,  223. 
2.  Seizure  of  goods  bound  by  lien,  592. 

Goods,  I. 

III.  Ca.  sa. 

1.  For  costs  against  plaintiff,  948.  Baron 
AND  Feme,  I.  1. 

2.  Must  follow  the  judgment,  948.  Baron 
AND  Feme,  1. 1. 

3.  Against  baron  and  feme  for  cosu,  948. 
Babon  and  Feme,  I.  1. 

4.  Discharge  fl'om,  on  defendant  obtaining 
his  certificate  as  bankrupt :  jurisdiction  of 
Judge  and  of  Court  in  banc,  1034.  Bans- 
RUPT,  IX.  1. 

IV.  Sheriff's  charges. 

Who  liable  to  pay,  754.    Attorkby,  V.  1. 

V.  Act   of  bankruptcy  by   procuring,    873 
Bankrupt,  III.  1. 

VI.  Of  Document. 

Inferential  evidence  of,  648.    Will,  L  1. 

EXECUTORS  AND  ADMINISTRA 
TORS. 

I.  Executors  de  son  tort:   what  interference 
constitutes. 

Not  the  receipt  and  conversion  of  chattels 
knowingly  under  an  executor  de  son  tort, 
365.    Post,  II.  1. 

II.  Executor  de  son  tort :  acts  of. 

1.  Proof  of  vesting  of  property  by  assign- 
ment to. 

A  declaration  charging  that,  on,  &^.,  a 
lease  became  vested  in  defendant,  **by  as- 
signment thereof  then  made,"  is  supported, 
without  proof  of  an  assignment  in  fact,  bv 
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evidence  that  the  lease  vested  in  defendant 
'  as  executor  de  son  tort. 

A  party  who  knowingly  receives  a  chattel 
from  an  executor  de  son  tort,  and  deals  with 
it  as  his  own,  does  not  himself  become 
thereby  executor  de  son  tort.  So  held,  where 
the  widow  of  an  intestate  possessed  herself 
of  a  lease,  part  of  his  estate,  without  taking 
out  administration,  and  handed  it  to  another 
party,  who  kept  it,  and  occupied  the  premises 
for  the  residue  of  the  term  with  the  land- 
lord's assent.  FauU  v.  Simpson,  365. 
2.  Transfer  by  to  another  party,  365.    Ante, 

1. 
III.  Return  of  Probate  duty. 
Deductions  for  debts  where  probates  in  two 

provinces. 

Where  a  testator  left  personal  property  in 
each  of  the  provinces  of  Canterbury  and 
York,  and  probates  were  taken  out  for  the 
property  being  in  each  province  respectively, 
and  separate  duties  paid  on  each  probate, 
and  the  executors  afterwards  paid  debts  in- 
discriminately out  of  the  whole  personalty : 
Htld,  that  they  were  not  entitled,  for  the 
purpose  of  demanding  a  return  of  duty  under 
Stat.  &Sl6  Vict.  c.  79,  s.  23,  to  add  together 
the  amounts  in  respect  of  which  the  two  pro- 
bate duties  were  paid,  deduct  from  the  gross 
sum  the  amount  of  the  debts,  and  then  esti- 
mate the  duty  payable  on  the  remainder,  and 
demand  back  the  difference  between  such 
duty  and  the  aggregate  of  the  sums  paid  on 
the  two  probates. 

SembUt  that  an  equitable  mode  of  calcu- 
lating the  sum  to  be  returned  was  to  appor- 
tion the  sum  paid  for  debts  in  the  ratio  of  the 
estates  in  each  province,  and  deduct  the  re- 
spective portions  of  the  debts  from  the  values 
of  the  respective  estates.  Regina  v.  Cost- 
miMtionerg  of  Stampi,  637. 

EXEMPTION, 
Negativing,  669.    Conviction,  IV. 


FALSEHOOD. 
Fraudulent  representation,  197.    DxcBrr,  i.  1. 

FALSE  PRETENCES. 
I.  Indictment. 
1.  Allegation  of  intent. 

An  indictment,  under  stat.  7  &.  8  G.  4, 
c.  29,  s.  53,  charged  that  defendant,  contriv- 
ing and  intending  to  cheat  W.,  on  a  day 
named,  unlawfully,  knowingly,  &>c.,  did 
falsely  protend  to  W.  that  he,  defendant, 
then  was  a  captain  in  Her  Majesty's  5th 
regiment  of  Dragoons,  by  means  of  whieh 
fiiise  pretence  defendant  did,  then  and  there, 
unlawfully,  knowingly,  &c.,  obtain  of  W.  a 
valuable  security,  to  wit,  an  order  for  the 


payment  of  5002.,  of  the  value  of  5001.,  the 
property  of  W.,  with  intent  then  and  there 
to  cheat  W.  of  the  same  :  whereas  in  tmtl 
defendant  was  not,  at  the  time  of  mokimg  eudk 
false  pretence,  a  captain,  dtc.,  and  defendant, 
at  the  time  of  making  such  false  pretence, 
well  knew  that  he  was  not  a  captain,  &c. 
/feU  a  good  indictment,  on  error  after  con- 
viction and  judgment.    For  that 

It  was  not  necessary  to  allege  more  pre- 
cisely that  defendant  made  the  particular 
pretence  with  the  intent  of  obtaining  the  se- 
curity : 

Nor  how  the  particular  pretence  was  cal- 
culated to  eflect,  or  had  effected,  the  ob- 
taining: 

And  the  truth  of  the  pretence  was  w«U 
negatived,  it  appearing  sufficiently  that  the 
pretence  was  that  the  defendant  was  a  cap* 
tain,  Slc,  at  the  time  of  his  making  such 
pretence,. which  was  the  fact  denied. 

And  it.  was  unnecessary  to  aver  ezpreaalj 
that  the  security  was  unsatisfied,  at  any  rata 
since  stat.  7  G.  4,  c.  64,  s.  21,  the  objectioQ 
being  taken  after  verdict,  and  the  indictment 
following  the  words  of  the  statute  creating 
the  offence.     Hamilton  v.  The  Queen^  271. 

2.  Connection  between  the  pretence  and  the 
obtaining,  271.    Ant^,  1. 

3.  Tim^how  laid,  271.    Ante,  1. 

4.  Pretence  how  negatived,  271.    Ant^,  1. 

5.  What  to  be  alleged  with  respect  to  valu> 
able  securities,  271.    Ante,  1. 

6.  What  objections  not  available  after  ▼er- 
dict,  271.    Ante,  1. 

7.  Not  necessary  to  state  that  there  w«re  no 
other  pretences,  27L    Ante,  1. 

II.  Particular  pretences. 

Imt  defendant  was  then  an  officer,  871. 
Ante,  I.  1. 

III.  Evidence. 

1.  Whether  it  is  necessary  to  prove  the  pre- 
tence made  with  the  particular  intent,  271. 
277.    Ante,  I.  1. 

FEE. 
Effect  of  statutory  conveyance  of,  469.    Corr 
BOLD,  IL  1. 

FEES. 
Table  of,  under  stat.  1  Vict.  e.  55. 
Process  at  suit  of  Crown,  599.    Rio.  Grh. 

FEME. 
Babon  and  Femb. 

FIAT. 
For  certiorari,  32.    Poob,  XXIX.  L 

FIERI  FACIA& 
Execution,  II. 

FIRM. 
Pleading  on  bill  drawn  and  indorsed  in  dbbm 
of,  361.    Bills,  XIILI. 
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FORBEARANCE. 
To  defendant :  count  for. 
Not  supported  where  it  appearB  that  the  for- 
bearance was  for  debt  of  a  third  person, 
147.    EviDBjrcB,  V, 

FOREIGNER. 
Member  of  corporation  which  owns  ships,  806. 
Shiffino,  I.  1. 

FORFEITURE. 

I.  Distinction  between  forfeiture  and  liability 
to  seizure  quousque,  469.    Cofyhold,  II.  1. 

II.  For  having  prohibited  goods  on  board,  669. 

CONYICTION,  IV. 

FORM. 

I.  Statutory. 

1.  How  far  directory,  651.    Luwatxc,  I.  1. 

2.  What  variations  not  fatal,  651.    Lunatic, 
I.  1. 

3.  Equivalent  expressions,  651.    Lunatic, 
LL 

II.  What  is  form  and  what  is  substance,  910. 
Poor,  XXXIII.  5. 

FORMER  RECOVERY. 
Page  759.    Judgmbnt,  IV.  1 

FRAUD. 

I.  Fraudulent  representation,   197.     Dbcbit, 
LI. 

II.  Conspiracy  to  defraud,  824.    Consfibact, 
ILL 

III.  False  pretences.    Falsb  Prbtencbs. 


GAMBLING. 
I.  Illegal  game. 
1.  Derby  lottery. 

Before  the  running  of  a  horse-race,  several 
persons,  by  agreement,  subscribed  into  the 
hands  of  a  secretary,  and  deposited  with  a 
treasurer,  15».  each  *  the  names  of  the  sub- 
scribers  were  then  written  respectively  on 
cards ;  and  the  names  of  the  horses  intended 
to  run  were  written  in  like  manner  on  other 
cards ;  each  set  of  cards  was  then  placed  in 
a  box,  and  the  cards  drawn  out  alternately 
as  chance  directed:  each  subscriber  was 
considered  as  holding  that  name  of  a  horse 
which  came  out  next  before  the  drawing  of 
his  own  name  :  and  the  holders  became  en- 
titled to  prizes,  varying  from  242.  down- 
wards, as  the  horses  whose  names  they  held 
came  in  first,  second,  &c.,  in  the  race. 

Held,  in  a  case  arising  before  stat.  8  &.  9 
Vict.  c.  109,  an  illegal  game.  And  quare, 
whether  it  would  have  been  affected  by  sect. 
16  of  that  act. 

Per  Lord  Denman,  C.  J.  If  it  be  pleaded, 
to  an  action  for  money  had  and  received, 
that  the   money  was  staked  on  an  illegal 
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game,  the  plaintiff  must  show  in  answer  that 
he  demanded  back  the  stake  before  it  was 
paid  over ;  the  mere  bringing  an  action  before 
payment  over  not  being  a  sufficient  demand. 

It  is  ground  of  special  demurrer,  that  the 
Christian  names  of  persons  are  omitted,  and 
initials,  or  "  Mr.,"  substituted  if  such  omis- 
sion or  substitution  occurs,  not  in  describing 
a  written  instrument,  but  in  stating  a  trans- 
action between  the  parties,  on  which  the 
action  turns.  Held,  therefore,  that  a  plea 
getting  forth  the  terms  of  the  above  illegal 
game  was  specially  demurrable,  because  the 
treasurer  and  secretary  were  named,  only  as 
**  Mr.  Richards"  and  **  Mr.  Selway." 
Gatty  v.  FieU,  431. 
2.  Demand  of  stake  from  atakeholder,  431. 

Ante,  L 

II.  Pleading,  431.    Ante,  L  1. 

III.  Gaming  house.    Disordbrly  Housb. 

IV.  Bankrupt's    certificate    void   for,     1024. 
Bankbuft,  IX.  1. 

GAME. 

I.  Certificate. 

Conviction  for  sporting  without,  155.    Cox- 

VICTION,  I.  1. 

II.  Offences:  process. 

Information,  by  how  many  justices  to  bs 
taken,  155.    Conviction,  I.  1. 

GENERAL  ISSUE. 
Non  assumpsit,  1030.    Vbnsors,  II.  1. 

GENERALITY. 

I.  In  pleading. 

1.  In  charging  conspiracy,  824.  Consfibact, 
ILL 

2.  In  pleading  obstruction  of  duty,  130.   Rs 
FLBVIN,  II.  1. 

3.  In  negativing  ezoeptions,  563.  Comfany, 
LL 

II.  In  grounds  of  appeal,  894.  Poob,  XXXIIi. 
4. 

GOODS. 

I.  Property  in  :  lien. 

As  sgainst  execution  creditor. 

Goods  in  the  possession  of  A.  having  been 
taken  in  execution  at  the  suit  of  B.  against 
C,  an  interpleader  issue  was  directed,  to  try 
whether  A.  (plaintiff  in  the  issue)  had  any 
property  in  the  gooda  as  against  B.  (defend- 
ant in  the  issue) : 

Held,  that  the  issue  on  plaintiff's  part  was 
maintained  by  ahowing  a  lien  on  the  goods 
for  money  due  to  him  firom  C.  Bogert  v. 
Kennay,  592. 

II.  Sale  of.    Vbndo|18  and  Purchasers,  II. 

III.  Action  for  goods  bargained  and  sold. 
When  it  will  not  lie  :  condition  broken,  1030. 

Vendors  and  Purchasers,  II.  1. 

IV.  Action  for  goods  sold  and  delivered. 
When  it  will  not  lie :  condition  broken,  1030. 

Vendors  and  Purchasers,  IL  1. 
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V.  Railway  aliarea,  563.    Cohfany,  I.  1. 

GUARDIAN. 
Poor  law,  291.    Poor,  III. 


HABEAS  CORPUS. 
First  :  ad  subjiciendum. 

I.  On  what  grounds  prisoner  discharged. 

1.  Commitment  bad  as  a   conviction,  92. 

COKVICTION,  V. 

2.  Information  as  set  forth  in  conviction, 
bad,  80.    Conviction,  I.  2. 

II.  Discharge  refused  because  party  unsafe  to 
be  at  large,  651.    Lunatic,  I.  1. 

III.  Practice. 

1.  By  whom  and  how  the  depositions  are  to 
be  brought  up  when  the  Court  is  enabled 
to  look  at  the  grounds  of  conviction,  669. 
Conviction,  IV. 

2.  Who  bound  to  bring  up  the  conviction  by 
certiorari,  Hammond^ »  Cate^  99,  note. 

3.  Where  commitment  bad,  and  good  con- 
viction relied  on,  Hammond**  Ca$et  99. 

IV.  Remedies  for  defects  in  warrant. 

By  showing  valid  grounds  of  conviction,  669. 
Conviction,  IV. 

V.  Costs. 

No  power  to  give  costs  of  showing  cause, 

Shuttlewortk't  Cage,  663. 
SscoNDLT :  cum  caus&. 
At  defendant's  instance:  procedendo,  869. 

Procedendo. 

HARBOUR. 

Port. 

HARBOURMASTER. 

Page  713.    Chartxrpartt,  1. 1. 

HEADING. 
Of  examination,  65.    Poor,  XXVII.  2. 

HEIR. 

I.  Infant,  469.    Cofthold,  II.  1. 

II.  Devise  to  heirs  male  as  purchasers,  328. 
Devise,  I. 

HIGHWAY. 

I.  Of  what  kind. 

Navigable  river,  991.    River,  I. 

II.  Obstruction. 

1.  What  injury  to  possession  will  support 
action  by  individual,  991.    River,  I. 

2.  What  injury  to  possession  will  support  ac- 
tion by  reversioner,  991.     River,  I. 

3.  Indictment  against  railway  company,  315. 

CORFORATION,  III. 

III.  Surveyors. 

When  entitled  to  notice  of  action,  1005. 
Action,  VI.  1. 

IV.  Notice  of  action. 

What  persons  entitled  to,  1005.  Action, 
VI.  1. 


HIRING. 
Master  and  Servant.    Poor,  XX. 

HORSE  RACE. 
Derby  Lottery,  431.    Gamblino,  L  I. 

HOUSE. 
Disorderly.    Disorderly  House. 

HUSBAND  AND  WIFE. 
Baron  and  Feme. 


IDENTITY. 

I.  Of  causes  of  action  in  former  judgmeni. 
759.    Judgment,  IV.  1. 

II.  Not  shown  by  reference  to  another  docu- 
ment in  the  same  paper  and  in  the  same  pro- 
ceeding, 18.    Poor,  XVII.  1. 

IDIOT. 
Lunatic 

IGNORANCE. 
Of  names,  insufficiently  alleged,  431.    Gam- 
BLINtt,  I.  1. 

ILLEGALITY. 

I.  Of  proceedings. 

When  it  does  not  take  away  jariadictioii  to 
convict,  669.    Conviction,  IV. 

II.  How  pleaded. 

Sale  of  shares  in  miregistered  joint  stock 
company,  563.    Comfaitt,  I.  1. 

III.  Illegal  transaction. 

1.  Derby  Lottery,  431.    Gamblino,  I.  1. 

2.  Compromise  of  misdemeanour,  371.  CoM- 

SIDERATION,  I. 

IMPLICATION. 
Negative  by,  137.    Contract,  XVIII.  1. 

IMPRISONMENT. 

I.  In  civil  proceedings. 

1.  Without  information  as  to  right  to  be 
taken  to  convenient  dwelling- bouse,  60. 
Arrest,  I.  1. 

2.  When  a  party  elects  to  go  to  prison  fbr 
purposes  of  his  own,  60.    Arrest,  I.  1. 

3.  Of  married  women,  948.  Barok  and 
Feme,  I.  1. 

II.  To  secure  appearance. 

Effect  of  its  being  unreasonable,  669.  Con- 
viction, IV. 

INCLOSURE. 
Ascertainment  of  corn-rent  in  lieu  of  tithe  by 
arbitration,  923.    Arbitration,  V.  1. 

INDICTMENT. 

I.  Who  may  be  indicted. 
Corporation   aggregate  for    a 

315.    Corporation,  III. 

II.  In  particular  cases. 
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1.  For  obtaining  valuable  eecunty  by  falae  i 
pretences,  271.     False  Pbetbncss,  I.  I.   | 

2.  For  cutting  through  a  highway  by  railway 
works,  315.    Corporation,  III.  j 

3.  For  conspiracy  to  defraud,  824.  Coifsri- 
RACT,  II.  1. 

[II.  Particular  allegations. 

1.  Intention,  how  charged,  271.  Faur  Pre- 

TENCES,  I.  1. 

2.  That  a  security  was  then  unsatisfied,  271. 
False  Pretences,  I.  1. 

IV.  Generality. 
In  charging  conspiracy,  824.    Consfiract, 
ILL 
V    Negatives. 

1.  Unnecessary  to  state  that  there  were  no 
other  pretences,  271.  False  Pretences, 
L  1. 

2.  How  pointed  in  respect  of  time,  271. 
False  Pretences,  I.  1. 

VI.  Several  counts. 

Verdict  on  how  many,  824.  Comspiract, 
ILL 

VII.  Objections  not  available  after  verdict. 
Where  charge  laid  in  the  words  of  the  sta- 
tute, 271.    False  Pretences,  1. 1. 

V^III.  Certiorari:    what  indictments  not  re- 
moveable. 

For  keeping  disorderly  house,  235.  Disor- 
derly House. 

IX.  New  trial. 

Where  there  are  several  defendants,  824. 
Conspiracy,  II.  1. 

X.  Costs  of  prosecution. 

After  removal  by  certiorari,  302.  Costs,  1. 1. 
XL  Compromise  of  indictments. 

When  illegal,  though  with  assent  of  Judge, 
371.    Consideration,  I. 

INDIVIDUAL. 

Action  by,  for  damage  by  public  nuisance, 
99L    River,  L 

INDORSEMENT. 
Bills  op  Ezchan»e  and  Promissory  Notes. 

INFANT. 
L  Protection  from  forfeiture,  469.  Copyhold, 

ILL 
II.  Ward  in  Chancery. 
CSeneral  authority  of  reeetver,  623.    Tres- 
pass, I.  • 

INFERENCE. 
L  Inferential  charge,  when  not  sufficient,  80. 

Conviction,  I.  2. 
11.  From  certain  facts. 

1.  That  a  thing  was  contracted  for  in  the 
manner  that  it  was  actually  done,  971. 
Poor,  XVII.  2, 

2.  From  possession,  365.  Ezecittors,  II.  L 

3.  Inferential  evidence  of  due  execution  of 
will,  648.    Will,  I.  1. 


INFERIOR  COURT. 
Removal  of  cause  from,  by  Habeas  Corpus. 

I.  No  steps  taken  Ibr  a  year,  869.    Proci- 

DENDO. 

II.  Bail,  869.    Procedendo. 

III.  Ruling  plaintiff  to  declare,  869.    PROcr 

DENDO.' 

INFORMATION. 
With  a  view  to  summary  conviction.    Con* 
viction,  I. 

INITIALS. 
In  pleading  on  bills  and  notes,  427.    Billsi 
XIIL  2. 

INJURY. 

I.  Nature  of. 

1.  To  possession,  which  will  support  action 
by  individual,  991.    River,  I. 

2.  To  reversion,  which  will  support  action 
by  reversioner,  991.    River,  I. 

II.  Permanence  of. 

When  it  must  be  shown  in  pleading,  and 
how,  991.    River,  I. 

INNUENDO. 
When  unimportant,  197.    Deceit,  1. 1. 

INQUISITION. 

I.  Under  compensation  clauses,  443.     Com- 
pensation, II.  2. 

II.  Removal  by  certiorari,  443.    Compensa- 
tion, IL  2. 

INSANE  PERSON. 
Lunatic. 

INSPECTION. 
Of  appointment  of  overseers,  794.  Poor,  IV.  3. 

INSURANCE  COMPANY. 
Notice  to. 
Facts    communicated    to    their  authorised 
agent,  but  in  a  difierent  capacity,  730. 
Aobnt,  III. 

INTENTION. 
I.  How  charged  in  indictment  for  obtaining 

money  under  false  pretences,  271.    Falsb 

Pretences,  I.  1. 
IL  Effect  given  to,   1033.     Landed   and 

Tenant,  L  3. 

INTEREST. 
I.  Where  forbearance  is  of  debt  due  from  third 

person,  147.    Evidence,  V. 
IL  Nonpayment  of:  breach,  282.   Bond.  1.  1. 

INTERPLEADER. 
Issue  as  to  property  in  goods.      Lien,  592 
Goods,  I. 

IRREGULARITY. 
Waiver  by  delay,  1015.    Demurrer,  I.  3. 


ISSUE. 


Materiality. 
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Part  of  «  compound  allegation  pat  in 
819.    Accord. 
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JOINDER. 
Who  may  aue  jointly  in  oovenant,  209.  Cove- 
XAHT,  1. 1. 

JOINT  LIABILITY. 
Where  evidence  different,  612.  Actiok,  IV.  2. 

JOINT  STOCK  COMPANY. 

COMPAIIT. 

JUDGE. 

I.  At  chambers :  powers. 

1.  To  grant  certiorari  abaolately  in  the  first 
instance,  32.    Poor,  XXIX. 

2.  Discretion  as  to  setting  aside  firivolons  de- 
murrer, 282.  BoHD,  I.  1.  599.  Bills, 
XV.  L 

3.  Refusal  of  full  Court  to  interfere  with, 
599.    Bills,  XV.  1. 

II.  His  order. 

1.  When  made  without  conaent  no  ground 
for  claim  as  on  a  contract,  744.  Attor- 
HET,  IX. 

2.  Acting  under  is  not  equivalent  to  consent, 
744.    Attorney,  IX. 

3.  A  party  who  takes  advantage  of  it  from 

what  he  is  precluded. 

On  motion  at  Chambers  to  set  aside  judg- 
ment and  execution  for  irregularity,  on  the 
alleged  ground  that  the  judgment  had  been 
signed  pending  a  summons  for  time  to  plead, 
which  summons  the  plaintiff's  attorney  de- 
nied having  received,  the  Judge  made  an 
order  setting  aside  the  judgment  and  execu- 
tion without  costs,  but  not  embodying  any 

-  decision  aa  to  the  irregularity :  and  he  added 
a  direction  that  the  defendant  should  bring 
no  action.  The  defendant  protested  against 
this  addition,  but  served  the  order  upon  the 
sheriff,  who  thereupon  gave  up  the  goods. 

Held  that  defendant,  having  thus  far  avail- 
ed himself  of  the  order,  could  not  apply  to 
the  Court  to  rescind  that  part  which  forbade 
bringing  an  action.     Pearce  v.  Chaplin,  802. 

4.  To  ||t  aside  demurrer  aa  frivolous,  1015. 
Demurer,  I.  3. 

5.  To  strike  out  allegations  in  declaration, 
1015.    Demurrer,  I.  3. 

6.  Application  to  set  it  aside :  time  of  appli- 
cation, 282.    Bond,  I.  1. 

7.  Application  to  rescind  in  part,  802. 
Ante,  3. 

ill.  Jurisdiction  :  with  respect  to  bankrupts. 

1.  To  discharge  on  certificate,  1024.  Bank- 
rupt, IX.  1. 

2.  Revision  by  Court  in  banc,  1024.  Bank- 
rupt, IX.  1. 

'  V.  Question  for. 
Reasonable  time,  not  necessarily  so,  684. 
Time,  I.  1. 


I  V.  Assent  of  to  compromise,  371.    CoKsiDs 

RATION,  L 

JUDGMENT. 

I.  By  whom  to  be  given. 

On  issues  tried  in  Q.  B.  by  venire  oat  ot 
Chancery.  523.    Patent,  IL  1. 

II.  Nunc  pro  tunc. 

1.  After  death  of  plaintiff,  47.    Death. 

2.  In  consolidated  action,  47.    Death. 

III.  Arrest  of. 

1.  When  declaration  aa  reversioner  shows 
no  permanent  injury,  991.     River,  I. 

2.  When  nominal  damages  assessed  gene- 
rally on  counts  some  of  which  show  no 
cause  of  action,  and  the  jury  negative  da 
mage  on  the  others,  991.    River,  I. 

IV.  Judgment  recovered. 
1.  Pleading. 

Debt  for  4001.,  viz.  2001.  for  goods  sold 
and  delivered,  and  2001.  on  an  account  stated 
Pleaa,  as  to  the  residue  of  the  cause  of  ac 
tion  (after  pleas  as  to  431.  6s.  9d.,  parcel, 
&.C.):  First,  that  plaintiff  impleaded  defend- 
ant in  respect,  among  other  things,  of  the 
said  residue,  in  assumpsit,  to  piaintifi''8  da- 
mage of  4002.,  and  such  proceedings  wera 
had  that  plaintiff  recovered  against  defendani 
314/.  8«.,  as  well  for  his  damages  in  the  said 
action,  and  in  respect  whereof  plaintiff  had 
impleaded  defendant,  aa  for  hia  costa  and 
charges,  whereof  defendant  was  convicted, 
as  by  the  record,  &.c. ;  and  which  judgnnent 
has  not  been  reversed  Secondly,  as  before, 
adding  that  defendant,  before  plaintiff  had 
declared  in  the  present  action,  paid  and  aatxa- 
fied  plaintiff  the  amount  recovered,  and 
plaintiff  acknowledged  himself  to  be  satisfied 
the  damages,  costs,  and  charges  so  recover- 
ed ;  as  by  the  record,  &c.  Replication  to 
each  plea,  that  the  said  residue  was  not,  nor 
was  any  part  thereof,  the  causes  of  action  in 
respect  of  which  the  judgment  was  recoverea 
Verdict  on  these  issues  for  defendant. 

Judgment,  by  the  Court  of  Q.  B.  for  tfaa 
plaintiff,  non  obstante  veredicto. 

Held,  by  the  Court  of  Exchequer  Cham- 
ber, reversing  the  judgment  in  Q.  B. :  That 
the  pleas  were  good  after  verdict,  and  de- 
fendant entitled  to  judgment. 

That,  assuming  the  pleaa  to  mean  that  as 
to  part  of  the  claim  in  the  first  action  plain- 
tiff recovered,  and  aa  to  the  residue  of  anch 
claim  it  was  found  no  more  waa  due,  the 
objection  that  this  should  have  been  fleeced 
by  way  of  estoppel  waa  formal  only,  and 
could  not  be  made  after  verdict. 

But,  assuming  the  meaning  to  be  (and 
gemble  this  was  so)  that  plaintiff,  having  once 
had  a  judgment,  could  not  have  judgmeni 
again  for  the  same  debt,  the  pleaa  were  sab 
stantially  good. 

And  that  after  the  finding  of  the  jury,  the 
plaintiff  could  not  contend  that  the  part  now 
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claimed  of  the  debt  might  have  become  due 
aince  the  recovery  in  4he  first  action. 

Sembltt  that,  on  special  demurrer,  the 
pleas  would  have  been  bad  for  not  averring 
that  the  recovery,  as  welt  as  the  impleading, 
was  in  respect  of  the  residue.  Todd  ▼.  Stew- 
art, 759. 

2.  Estoppel  or  bar,  759.    Ant^,  1. 

3.  Evidence  of  identity,  759,  7^9.    Antd,  1. 

4.  Where  nolle  prosequi  as  to  part  entered 
in  former  action,  759,  776.    Ante,  1. 

5.  Effect  of  pleading  over,  759.    Antd,  1. 

S.  Judgment  recovered  for  a  smaller  sum, 
759.    Ante,  1. 

V.  Estoppel  by. 

Evidence  of  grounds  of,  886, 894, 910.  Poor, 
XXXIII. 

VI.  For  defendant,  in  action  by  baron  and 
feme,  948.    Baron  ahd  Fsmb,  I.  1. 

JUDGMENT  RECOVERED. 

See  JODOMEITT,  IV. 

JUDICIAL  NOTICE. 
Page  563.    Compamt,  I.  1. 

JURISDICTION. 

I.  Order  made  without. 

Remedy  for  payments  under,  159.    Poor, 
XXXVII.  1. 

II.  Effect  of  exceeding. 

1.  Restoration  of  certiorari,  443.    Comfbn- 
SATION,  II.  2. 

2.  How  far  affected  by  unreasonable  detainer 
of  party  charged,  669.    Conviction,  IV. 

III.  Sowing  on  face  of  proceeding. 

1.  Order  how  not  ahown  to  have  been  made 
within  the  juriadiction,  32.  Poor,  XXIX.  1. 

2.  How  to  be  shown  in  headings  of  exami- 
nations, 18,  65.    Poor,  XXVII. 

JURY. 

I.  Special. 

When  obtained,  and  how. 

A  defendant  cannot,  lyithout  special  appli- 
cation to  a  Judge,  have  a  rule  for  a  special 
jury  before  issue  joined,  although,  being 
under  terms  to  take  short  notice  of  trial,  he 
would  not,  if  he  waited  till  joinder,  be  in 
time  to  move  for  the  special  jury  a  sufficient 
number  of  days  before  trial.  Sayer  ▼.  Du- 
faur,  800. 

II.  Question  for. 

Reasonable  time,  may  be,  684.    Time,  I.  1. 

'  JUSTICE  OF  THE  PEACE. 

I.  Stipendiary. 

His  clerk,  458.    Compensation,  I.  1. 

II.  Number  that  may  act. 

What  informations  are  to  be  taken  by  two 
justices,  155.    Conviction,  I.  1. 

III.  Proceedings  before. 

1.  Detainer  for  an  unreasonable  time,  669. 
Conviction,  TV. 
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2.  Depositions :  removal  by  certiorari,  669. 
Conviction,  IV. 

3.  Erroneous,  when  they  do  not  take  away 
jurisdiction,  669.    Conviction,  IV. 

IV.  Jurisdiction  to  convict. 

When    not    taken  away  by  unreasonable 
detainer,  669.    Conviction,  IV. 

V.  Orders  and  convictiona :  formal  parts. 

1.  Showing  jurisdiction,  32.  Poor,  XXIX.  1. 

2.  Sea  alao  Conviction. 

VI.  Clerk  to  magistrates. 

1.  For  division,  458.    Compensation,  I.  1. 

2.  For  part  of  a  division,  458.    Compensa- 
tion, 1. 1. 

VII.  Action  against. 

Within  what  time  to  be  oonomenced,  617. 
Limitation,  V. 

VIII.  Mandamus  to. 

1.  Party  interested  when  not  allowed  to 
frame  the  return,  942.    Poor,  XI. 

2.  To  issue  warrant  of  commitment,  when 
refused,  976.    Conviction,  VIII.  1. 

IX.  In  Quarter  Sessions.    Sessions. 

X.  Metropolitan  police,  617.    Limitation,  V. 


Plea. 


JUSTIFICATION. 


KNOWLEDGE. 

I.  When  essential  to  exercise  of  option,  60. 

Arrest,  I.  1. 

II.  Of  the  law,  60.    Arrest,  I.  1. 

III.  By  agent,  when  it  is  knowledge  by  prin- 
cipal, 730.     Charterpartt,  I.  1. 

IV.  Of  usage  of  trade,  396.    Bank  op  Eng- 
land, I.  1. 

V.  When  the  gist  of  the  action,  101.    Case, 
I.  1. 

VI.  Proceeding  with. 

Does  not  always  imply  aasent,  744.   Attor- 
ney, IX. 

VII.  In  deceit,  197.    Deceit,  L  1. 


LANDLORD  AND  TENANT. 
I.  Relation  how  created. 

1.  By  under-lease  granted  by  lessee  in  trust 
by  direction  of  cestui  qne  trust  and  rever- 
sioner, 209.    Covenant,  I.  1. 

2.  By  assent  to  irregular  assignment,  365. 
Executors,  II.  1.  * 

3.  By  underletting:   when  not  an  assign- 
ment, though  nothing  left  in  lessee. 
Where  a  party,  entitled  io  a  term  in  land, 

demioes  the  land  to  another,  at  a  weekly 
rent,  for  tlie  whole  of  such  term,  and  it  is 
the  intention  of  the  two  to  create  the  relation 
of  landlord  ond  tenant,  use  and  occupatbn 
may  be  brought  for  the  whole  of  such  term, 
although  ihe  lessee  has  given  a  week*s  no- 
tice to  quit  before  the  expiration  of  the  term, 
and  has  quitted  accordingly. 
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Such  a  demise  will  not  be  deemed  an  aa- 
aignment,  against  the  intention  of  the  par- 
ties, though  nothing  be  left  in  the  party  de- 
mising.    FoUoek  V.  Stacy,  1033. 
4.  By  mortgagee  receiving  rent  from  leasee 

of  mortgagor,  1037.    Moktoaob,  III.  1. 
II.  Assignment. 

1.  Necessity  for  a  writing  under  atat.  29 
Car.  2,  c.  3,  a.  3,  365.    Execdtors,  II.  1. 

2.  Inference  of  from  posaeaaion,  365.  Ex- 
ecutors, II.  1. 

3.  By  operation  of  law  how  pleaded,  365. 
Executors,  II.  1. 

4.  What  aubdemise  of  whole  interest  is  not, 
1033.    Ante.  I.  3. 

in.  Under  lease. 
See  1033.    Ante,  I.  3. 

IV.  Covenants. 

1.  Joint  or  several,  209.    CovsHAirr,  I.  1. 

2.  Running  with  the  land,  209.  Covenaut, 
I.  1. 

V.  Death  of  tenant. 

Executor  de  son  tort,  365.  Executors,  II.  1. 
VT.  Landlord's  remedies. 

1.  Distress  at  common  law,  14.  Distress,  I. 

2.  Under  stat.  8  Ann,  c.  14,  s.  1,  before  re- 
moval of  goods  taken  under  fi.  fa.,  223. 
Execution,  II.  1. 

3.  Action  for  use  and  occupation ;  for  whole 
term  notwithstanding  a  previous  quitting 
on  notice,  1033.     Ante,  I.  3. 

4.  Action  for  use  and  occupation,  by  assignee 
of  mortgagee  against  lessee  of  mortgagor, 
1037.     Mortoaoe,  III.  1 

LAND  TAX. 
Collector  of,  663.    Poor,  XIX.  1. 

LARGENESS. 
In  pleading,  164.    Pleading,  XX. 

LAW  AND  FACT. 
Question  of  reasonable  time,  684.    Time,  I.  1. 

LEASE. 
Landlord  and  Tenant. 

LEGAL  ESTATE 

On  assignment  of  mortgsfe,  1037.  Mortoaoe, 

III.  1. 

LEVY. 

What  is,  223.    Execution,  IL  1. 

LIBEL. 

I.  Pleading  in  Eccleaiaatical  Court,  179.    Pro- 
hibition, III. 

II.  See  Defamation. 

LIBERTY. 
Lunatic.    Habeas  Corpus. 

LICENSE. 
When  to  be  negatived  in    information,  80. 
Conviction,  I.  2. 


LICENSED  HOUSE. 
Lunatic. 

LIEN. 
Available    against   execution   creditor,    599* 
Goods,  I. 

LIMITATION. 

I.  Of  actiona:  stat.  21  Jac.  1,  c.  16. 
Continuous  contract :  what  ia  not,  744.   At* 

TORNET,  IX.  , 

II.  Of  actions  :  stat.  3  &  4  W.  4,  c  27. 

1.  Sects.  2,  7:   twenty  years*   occupation. 
By  tenants  at  will  and  at  suffierance. 

R.  C,  the  purchaser  of  land,  was  let  into 
possession  before  execution  of  a  conveyance. 
He  let  in  his  son  as  tenant  at  will.  The  son 
occupied,  and  built  a  cottage  on,  the  land. 
Afterwards  R.  C.  took  a  convesranoe  fiom 
the  vendor ;  and,  some  time  after,  he  inort* 
gaged  tne  land.  The  son  continued  to  oecopy 
the  premises  in  all  respects  aa  at  first,  till  hia 
death,  which  happened  within  twenfy-one 
years  of  hia  entry.  The  son's  widow  con- 
tinued to  occupy  till  the  expiration  of  twenty- 
one  years  from  her  husband's  entry. 

Held,  that  an  action  of  ejectment  after- 
wards brought  against  her  was  barred  by 
stat.  3  &.  4  W.  4,  c.  27,  ss.  2,  7.  For  that 
the  tenancy  at  will  was  not  determined  by 
the  father's  taking  a  conveyance :  and  that, 
if  it  had,  in  point  of  law,  been  so  determined 
by  that  event,  or  by  the  mortgage,  a  tenancy 
by  suflerance  must  be  deemed  to  have  com- 
menced firom  such  determination,  there  being 
no  evidence  of  a  new  tenancy  at  will :  and 
the  tenancy,  altogether,  had  continted  mora 
than  twenty  years  from  the  end  of  the  first 
year.     Doe  dem.  Goody  v.  Carter,  863. 

2.  Occupation  by  permission  of  parent :  de- 
vise for  life. 

In  1801,  D.,  being  seised  of  land  in  fee, 
permitted  his  daughter  J.  and  her  husband 
M.  to  occupy  as  tenanta  at  will.  D.  died  in 
1837,  after  the  passing  (24th  July,  1833)  of 
stat.  3  &  4  W.  4^  c.  27,  but  before  the  expi- 
ration of  the  five  years  allowed  by  sect.  15. 
He  devised  the  lands  to  J.  for  life,  remainder 
to  W.  in  fee.  He  also  devised  to  J.  an  an- 
nuity charged  on  other  land. 

J.  and  M.  occupied  from  1801  to  J.*s  death 
in  1843,  no  rent  being  paid.  After  J.'a 
death,  M.  continued  in  occupatbn. 

On  ejectment  brought,  in  1844,  by  W., 
the  remainder-man,  against  M.,  Held  : 

That  W.  was  not  entitled  to  insist  that  J. 
and  M.  had  held  under  the  devise  to  J. :  but 
that  M.,  although  he  had  received  the  an- 
nuity on  behalf  of  his  wife,  might  rest  his 
defence  upon  the  occupation  under  the  te- 
nancy at  will. 

That  sect.  15  was  inapplicable,  no  step 
having  been  taken  within  the  five  years 
And 
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That  the  tction  wta  barred,  under  sects. 
2  and  7*  by  the  lapse  of  twenty  years  from 
the  end  of  one  year  after  the  commencement 
of  the  tenancy  at  will.  Doe  dam.  Dajfmmn  v. 
Moore,  555.  • 

3.  Sect.  i).  What  receipt  of  rent  will  bar, 
328.    DivisE,  I. 

4.  Sect.  15.  ReserYatioo  of  five  years,  328. 
Devisk,  I. 

5.  From  what  period  the  statute  runs,  555. 
Ante,  2. 

6.  Existence  of  other  right  as  to  part  of  the 
period,  555.    Ante,  2. 

7.  Five  years*  period :  when  and  how  availa- 
ble, 555.    Ante,  2. 

III.  Interruption. 

What  transactions  inter  alios  are  no  inter- 
ruption, 863.    Ante,  II.  1. 

IV.  Of  actions  :  sut.  3  &  4  W.  4,  c.  42. 
Covenant:  acknowledgment.    ' 

To  a  declaration  in  covenant  for  non-pay- 
ment of  money,  defendant  pleaded  that  the 
cause  of  action  did  not  accrue  within  twenty 
years.  Replication  that  it  did  accrue  within, 
Slc. 

Hdd,  under  stat.  3  &  4  W.  4,  c.  42.  ss.  3. 
5,  that  plaintiff  could  not,  in  support  of  this 
issue,  give  evidence  of  an  acknowledgment 
by  letter  within  the  twenty  years.  Kempe  v. 
Gibbon,  609. 

V.  Of  actions :  against  justices. 
Metropolitan  police  magistrate. 

The  time  limited  for  bringing  actions 
against  justices  of  a  Metropolitan  police  dis- 
trict in  respect  of  a  conviction  under  stat.  2 
6l  3  Vict.  c.  47,  s.  18,  made  in  exercise  of 
the  jurisdiction  given  them  by  stat.  3  &  4 
Vict.  c.  84,  a.  6,  is  three  calendar  months, 
the  period  prescribed  by  stat.  2  &  3  Vict.  c. 
71,  s.  53,  and  not  six  calendar  months,  the 
period  given  by  stat.  10  G.  4,  c.  44,  a.  41. 

The  Metropolitan  Police  Acts  above  men- 
tioned are  not  local  and  personal  within  the 
meaning  of  stat.  5  dc  6  Vict.  c.  97,  s.  5 ;  and 
therefore  the  times  limited  by  the  statutes 
respectively  for  the  bringing  of  actions  are 
not  altered  by  that  clause.  Bameti  v.  Cox, 
617. 

VI.  Of  actions :  under  local  and  personal  acts. 
What  not  within  stat.  5  &  6  Vict.  c.  97,  s. 

5,  617.    Ante,  V. 

VII.  Of  actions:  pleading. 

Special   replication  when    necessary,  609. 
Ante\  IV. 

VIII.  In  a  devise. 

To  heirs  male  as  purchasers,  328.  Dbvbx,  I. 

LOCAL  ACTION. 

LOTTERY. 
Derby  Lottery,  431.    Gamblino,  I.  1. 

LUNATIC. 
L  Order  under  stat.  8  dt  9  Vict.  c.  lOa 


AcTIOlf. 


Statement  of  particulars  in  order. 

Under  stat.  8  &.  9  Vict.  c.  100.  ss.  44,  46. 
Schedules  (B),  iO,  an  order  for  confinement 
of  a  lunatic  in  a  licensed  house  is  not  neces- 
sarily invalid  if  the  party  giving  it  does  not 
insert  statements  as  to  all  the  particulars  in 
schedule  (B),  or  state  expressly  that  he  does 
not  know  them. 

It  is  a  sufficient  statement,  as  to  the  **  spe- 
cial circumstances,"  **  preventing  the  inser- 
tion of  any  of  above  particulars,'*  that  the 
lunatic  is  **  constantly  watched  by  an  attend- 
ant whom  she  fears." 

Under  achedule  (C),  a  medical  certificate 
is  sufficient  which  states,  as  grounds  for  the 
opinion  that  the  party  is  insane.  **  that  she 
labours  under  delusions  of  various  kinds  ;** 
and  **  that  she  is  dirty  and  indecent  in  the 
extreme.*' 

A  medical  practitioner,  signing  the  certifi- 
cate, instead  of  the  words  **  from  the  follow- 
ing fact  or  facts,"  inserted,  **  from  the  con- 
versation I  have  had  this  day  with  the  said" 
lunatic.     Held  sufficient,  without  more. 

Where,  on  return  to  a  habeas  corpus,  it  is 
stated  that  the  party  confined  is  of  unsound 
mind,  and  unfit  and  unsafe  to  he  at  large, 
the  Court  will  not  order  such  party  to  be 
discharged  from  a  licensed  house,  though  the 
order  and  certificates  be  not  such  as  to  fulfil 
the  requisites  of  stat.  8  &  9  Vict.  c.  100,  ss. 
45,  46,  and  schedules  (B),  (C).  ShiUtletDortk, 
In  re,  631. 

2.  Medical  certificate  :  grounds  of  opinion, 
651.     Ante,  1. 

3.  Medical  certificate :  variation  fi'om  statu- 
tory form,  651.    Ante,  1. 

4.  Provisions  how  fsr  merely  directory,  651. 
Ante,  1. 

5.  Refusal  to  diacharge  for  irregularity,  651. 
Ante,  1. 

II.  Confinement  at  common  law. 

An  existing  power,  651.    Ant^S,  I.  1. 

III.  Habeas  corpus  ad  subjiciendum. 

What  irregularities  an  insufficient  ground 
for  discharge,  651. '  Ant^,  I.  1. 

IV.  Pauper,  159.    Poor,  XXXVII.  1. 


MAGISTRATE. 

I.  Grenerally.    Justice  op  trb  Peace. 

II.  Stipendiary,  458.    Compensation,  I.  1. 

MAINTENANCE. 
Subscription  towards  expenses  of  prosecution« 
302.    Costs,  L  1. 

MALE. 
Devise  to  heirs  mala  aa  purchasers,  32&    De- 
vise, I. 

MANAGING  COMMITTEE, 
i  Page  936.    Company,  II.  1. 
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MANDAMUS. 
L  For  what  purposes. 

1.  To  enter  continaances  and  bear  appeal, 
41.    Pooii.  XXXVI. 

2.  To  compensate  officer,  468.  Compbksa- 
TION,  I.  1. 

3.  To  return  probate  duty,  637.  Ezicu- 
T0B8,  III. 

4.  To  collector  to  register  ship,  806.  Sbif- 
riMo,  I.  1. 

5.  1  o  issue  distress  warrant,  942.  Poor,  XI. 

6.  To  summon  compensation  jury,  980. 
Post,  III. 

IL  When  it  does  not  lie,  or  is  refused. 

1.  To  reimburse  moneys  paid  under  void 
order,  159.    Poor,  XXXVII.  1. 

2.  To  overseers  to  permit  inspection  of  their 
appointment,  794.    Poor,  IV.  3. 

3.  To  justices  to  issue  warrant  of  commit- 
ment on  non-payment  of  penalty,  976. 
CONVICTIOK,  VIII.  I. 

III.  Rule. 

Not  amended  to  agree  with  writ. 

A  mandamus  to  a  railway  company  to 
summon  a  compensation  jury  was  obtained 
on  affidavits  showing  that  the  applicant  had 
a  claim  for  the  value  of  land  in  bis  occupa- 
tion, taken  by  the  Company,  and  likewise 
for  damage  done  to  his  remaining  land  by 
severing  it;  and  had  asserted  both  claims  to 
the  Company.  By  mistake,  the  rule  was 
drawn  up  for  a  mandamus  to  summon  a  jury 
who  should  assess  the  value  of  the  land,  and 
omitted  to  mention  damages  for  severance. 
The  mandamus  was  dra^n,  including  both, 
and  was  quashed  on  motion,  as  varying  from 
the  rule.  The  Court  refused,  on  motion,  to 
amend  the  rule,  so  as  to  make  it  agree  with 
the  writ. 

But  they  afterwards,  on  the  original  affi- 
davits, and  on  counsel's  statement  of  the 
mistake,  granted  a  mandamus  including  both 
objects:  Lord  Denman,  C.  J.,  dubitante. 
Begina  v.  £a»t  Laneashire  Railway  CampO' 
«y,  980. 

IV.  Writ. 

Quashed  as  varying  from  rule,  980.  Ante, 
III. 

V.  Second  mandamus. 

When  granted  after  first  has  been  quashed, 
980.    Ante,  III. 

VI.  Return. 

1.  By  party  interested,  on  mandamus  to  jus- 
tices, when  not  allowed,  942.    Poor,  XI. 

2.  Traverses  taken  in,  458.  Compensation, 
1.1. 

VII.  Costs. 

When  given  agninst  party  upholding  the 
judgment  o(  a  Court,  37,  41.  Poor, 
XXXVl. 

MANOR. 
1    Gbdatence  and  extent. 


1.  Reputed,  298.    Evidence,  VII. 

2.  Evidence  of  boundary,  298.    Etioshcs, 
VII. 

II.  Conn  leet. 


1.  Conn 
1.  A%e 


lercement,  pleading,  130.    Refi^vih, 
II.  1. 

2.  Examination  of  weights  and  measures, 
130.    Retlxvin,  IJ.  1. 

3.  Presentment,  pleading,  130.  RRPUvm, 
ILL 

III.  Court  baron. 

Proclamations  at,  469.    Copyhold,  IL  1. 

IV.  Steward. 

His  warrant  of  seisnre,  469.  CoftboiAi 
ILL 

V.  Seizure  quouaque,  469.    Cofthold,  IL  1. 

MARKSMAN. 
Attesting  witness :  infirm  memory,  648.  Wiu., 
L  1. 

MARRIED  WOMAN. 
Baron  and  Feme. 

MASTER  AND  SERVANT. 
I.  Contract. 

1.  What  not  an  imperfect  apprenticeship,  24. 
Poor,  XX.  1. 

2.  How  far  it  muat  be  aet  forth  in  summary 
convictions,  80.    Conviction,  I.  2. 

3.  Unreasonableness,  whether  a  defence 
against  summary  conviction  for  breach,  80L 
Conviction,  I.  2. 

4.  What  hiring  is  exceptive,  24, 248.  Poor, 
XX. 

IL  Master's  remedies. 
Summary  conviction,  80,  92.    CoNvicxioir, 
I.  2,  V. 
IIL  Pleading. 

1.  Time  of  commencement  of  service,  137. 
Contract,  XVIL  1. 

2.  Willingness  to  serve  and  tender  of  ser- 
vice, 137.    Contract,  XVIL  1. 

3.  Negative  of  determination  of  contract  by 
plaintiff.  137.    Contract,  XVIL  1. 

MASTER  OF  SHIP. 
Page  713.     Chartbrpartt,  I.  1. 

MATERIALITY. 
I.  Of  traverse,  164.     Plsadino,  XX. 
IL  Of  issue,  619.    Accord. 

MAXIMS. 

I.  Nemo  ex  alteriua  facto  praigravari  debet, 

52.    Bills,  XII. 
IL  Every  one  is  supposed  to  know  the  law,  60. 

Arrest,  I.  1. 

III.  Reddendo  singula  aingulia,  291.    Poor, 
IIL 

IV.  Vigilantibus  non  dormientibus  jura  subve- 
niunt,  197.    Decsft,  I.  1. 

V.  Transit  in  rem  judicatam,  759.  Junon 
IV.  L 


INDEX. 


1083 


VI.  Ut  res  magn  Yoleat  quam  pereat,  1033. 
Landlord  and  Tenaitt,  I.  3. 

MEDICAL  CERTIFICATE.^ 
Page  651.    Lunacy,  I.  1. 

MEMORANDA. 
Page  597. 

MEMORANDUM. 
What  needs  no  stamp,  779.    Contract,  X.  I. 

MEMORY. 
Want  of,  in  very  old   attesting   witness,  a 
marksman,  648.    Will,  I.  1. 

MERCHANT. 
Custom  of  merchants,  396.    Bank  of  Eng- 
land, I.  1. 

MERGER. 
Of  cause  of  action  in  judgment  recovered,  759. 
Judgment,  IV.  1. 

MERITS. 
Order  quashed  not  on  the  merits,  878,  886. 
Poor,  XXXIIL 

MESNE  PROFITS. 
Trespass  for. 
Where  recovery  in  ejectment  is  not  put  on 
record  as  estoppel,  469.    Cofthold,  II.  1. 

METROPOLITAN  POLICE. 
Limitation  of  actions,  617.    Limitation,  V. 

MINOR. 
Authority  from,  623.    Trespass,  I. 

MISCHIEVOUS  ANIMAL. 
Obligation  to  keep  it  secure,  101.    Case,  I.  1. 

MISDEMEANOUR. 

Compounding,  when  illegal,  371.  Conside- 
ration, I. 

MISDESCRIPTION. 
Where  party  not  misled,  608.    Bills,  XI. 

MISDIRECTION. 
In  favour  of  the  party  moving  for  the  new  trial. 
His  right  to  question  the  correct  direction. 
WilUntgkby  v.  1Ft7/ou^%,  923,  935. 

MISFEASANCE. 

1.  Indictment  of  corporation  aggregate,  315. 
Corforation,  III. 

It.  Whether  legally  distinguishable  from  non- 
feasance, 315.      CORFORATION,  III. 

MISTAKE. 

I.  In  parliament  roll,  328,  360.    Devise,  I. 

II.  Of  law. 

Omission  by,  when  it  is  a  neglect  to  act, 
923.    Arbitration,  V.  1. 
HI    Of  fact. 

8 


1.  When  it  does  not  amount  to  a  refusal, 
114.    Bankrupt,  IV. 

2.  Where  party  not  misled,  608.  Bills,  XI. 

IV.  Money  paid  under. 

Under  order  without  jurisdiction,  159.  Poor, 
XXXVII.  L 

V.  In  form  of  proceedinga. 

When  a  ground  for  second  applicatbn,  980. 
Mandamus,  III. 

MONEY. 
Paid  under  a  void  order,  159.  Poor,  XXX  VIL 
1. 
MONEY  HAD  AND  RECEIVED. 
What  is  not. 
Sum  ordered  to  be  refunded  on  taxation 
without  jurisdiction  or  consent,  744.    At- 
torney, V.  I. 

MORTGAGE. 

I.  By  lessor,  effect  on  tenancy  at  will,  863. 
Limitation,  II.  1. 

II.  Equitable. 

What  memorandum  is  not,  312.     Bills, 
IV.  2. 

III.  Relation  between  mortgagee  and  mortga- 
gor's lessee. 

1.  When  the  mortgagee  may  eject. 

A.,  seised  in  fee,  mortgaged  in  fee  to  B., 
and  afterwards  leased  to  defend^t. 

D.  purchased  the  legal  estate  from  B.,  and 
also  the  equitable  estate  from  a  party  who 
derived  it  from  A.,  which  party  also  joined 
in  the  conveyance  of  the  legal  estate. 

Held,  that  D.,  though  he  had  received  rent 
from  defendant,  was  not  bound  by  A.'s  lease 
to  him,  but  might  recover  against  defendant 
in  ejectment,  after  expiration  of  a  notice  to 
quit,  or  sue  him  for  use  and  occupation  after 
the  payment  and  receipt  of  rent.  Doe  dem, 
L»rd  Doume  v.  Thompton,  1037. 

2.  When  he  may  sue  for  use  and  occupation. 
1037.    Ante,  1. 

3.  Effect  of  receiving  rent  from  the  tenant, 
1037.     Ante,  1. 

IV.  Assignment. 

1.  Getting  in  the  legal  estate,  1037.    Antd, 
III.  1. 

2.  Getting  in  the  equity  of  redemption,  1037. 
Ante,  in.  1. 

3.  What  estoppels  are  raised,  1037.    Antd, 

in.  1. 

MUNICIPAL   CORPORATION. 

I.  See  CoRPoitATioN. 

II.  Borough  ofHcers. 

What  clerk  to  magistrates  is  not  one,  458. 

COMFCNSATION,  I.  1. 

III.  Stipendiary  magistrate,  458.    Comfensa 
TION,  I.  1. 

IV.  Compensation.    Comfensation. 

MULTIFARIOUSNESS. 
In  pleading,  164.    Pleading,  XX. 

H 
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NAME. 
I.  Cbristian. 
Presumpiioa  that  a  person  has  a  Cbriaiian 

name,  431.     Gambliho,  I.  1. 
U.  Pleading. 

1.  Drawing  and  indorsing  in  name  of  firm  ; 
pleading,  361.    Bills,  XIII.  1. 

2.  Ignorance,  inaofficiently  alleged,  431. 
Gamblikq,  I.  1. 

3.  Chrisiian  namea  of  third  parties,  when  to 
be  shown  in  pleading,  431.  Gamblimg, 
M. 

4.  Of  parties  to  mercantile  instrument  not 
parties  to  the  suit,  bow  shown  in  pleading, 
361,427.    Bills,  XIII. 

NAVJGABLB  RIVER. 
River. 

NAVIGATION. 

Bee  Charterpastt.  Port.  SHirpiifo.  Smug- 

OLrNG. 

NEGATIVE. 

I.  On  whom  the  onus  lies,  80.    Comticttoiv, 
1.2, 

II.  Averment  of,  by  implication,  137.    Con- 
tract, XVII.  1. 

III.  Ezempiions  in  a  different  section  of  sta- 
tute, 669.     CoHVicTiON,  IV; 

NEGLECT  TO  .\CT. 
What  is,  923.    Arbitratioii,  V.  1. 

NEGLIGENCE 
In  keeping  mischievous  animals,  101.    Case, 
LI. 

NEGOTIABLE  INSTRUMENTS. 
Dividend  warrants,  396.    Bank  op  En oland, 
LL 

NEW  TRIAL. 

I.  For  misdh^ction  in  favour  of  the  moving 
party.     WUloughby  v.  Willaughhy,  923,  935. 

n.  Where  several  defendants  found  guilty, 
824.    Conspiracy,  II.  1. 

III.  Proceedings  on  rule. 
Bill  of  exceptions  by  consent.     Willoughby 
V.  miUmghby,  923,  935. 

NOMINATION. 
Of  convenient  dwelling-house  by  party  ar- 
rested, 60.    Arrest,  LI. 

NONASSUMPSIT. 
Page  1030.    Vendors,  II.  1. 

NONFEASANCE. 
Whether  legally  distinguishable  from  misfea- 
sance, 315.    Corporation,  III. 

NONRESIDENCE. 
Page  691.    Clrrot,  II.  1. 

NOTICE. 
I.  Of  particular  facts. 
See  Knowledge 


n.  Byoovt. 

1.  When  not  taken  of  facta  which  do  not 
appear  by  plea  or  autate,  396.  Bans  or 
England,  I.  1. 

2.  Of  nature  of  purpoeea  of  railway  oonpapy, 
563.    Company,  I.  1. 

3.  That  certain  offices  are  public  annual 
officea,  663.    Poor,  XIX.  1. 

III.  Reasonable. 

**  No  notice*'  is  equivalent  to  "  no  reaaonn- 
ble  notice,"  41.    Poor,  XXXVI.  2. 

IV.  Pleading. 

Omission  to  negative  supplied  by  affirma* 
tivea  inconaistent  with  notice  having  been 
given,  137.    Contract,  XVII.  1. 

V.  Mistake  in. 

Immaterial  misdescription  where  party  not 
mialed,  608.    Bills,  XL 

VI.  In  particular  instancea. 

1.  Of  appeal  against  order  of  removal,  41. 
Poor.  XXXVL  2. 

2.  Of  binding  parish  apprentice,  70.  Poor, 
XXVIIL 

3.  Of  dishonour,  608.    Bills,  XI. 

4.  Of  assignment  of  policy,  to  take  it  out  of 
the  order  and  disposition  of  the  assignor, 
730.    Agent,  III. 

5.  Of  action.    Action,  VI. 

NUISANCE. 

I.  Public :  of  what  kind. 

Obstruction  of  public  navigable  river,  991 
River,  I. 

II.  Public :  remedy  by  action. 

Injury  which  will  support  action  by  indivi- 
dual in  possession,  or  by  reversioner,  991. 
River,  I. 

III.  Compromise   of  indictment,    371,  393. 
Consideration,  I. 


OBJECTION. 
I.  What   not  available   after  aentence,   691. 
Clergy,  II.  1. 

OBSTRUCTION. 

I.  Of  performance  of  duty. 

How  pleaded,  130.    Replevin,  II.  1 

II.  Of  highway,  315.  Corporation,  III.  991. 
River,  I. 

OCCUPATION. 

I.  As  tenant  at  will,  555.    LmrrATiON,  II.  2. 

II.  As  devisee,  555.    Limitation,  II.  2. 

III.  Bar  by  length  of.    Limitation,  II. 

IV.  Injury  to,  991.    River,  L 

OFFENCE. 

I.  Whether  any  legal  distinction  between  mis- 
feasance and  nonfeasance,  315.  CoRrosA- 
TION,  III. 

II.  Compounding,  when  illegal,  371.  Com* 
deration,  I. 
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OFFICE.  I 

I.  Public  annual. 

What  is :  assessor  and  collector  of  land  tax 
and  assessed  taxes,  663.    Poor,  XIX.  1. 
n.  Appointment. 
Inspection  by  party  interested,  794.     Poor, 
IV.  3. 

III.  Slander  in  respect  of. 

Declaration  must  connect  the  slander  with 
the  office,  7.    Defamation. 

IV.  Judicial  notice  respecting. 

That  it  is  a  public  annual  office,  663.  Poor, 
XIX.  1. 

V.  Settlement  by. 

Statement  in  grounds  of  appeal,  663.  Poor, 
XIX.  1. 

OFFICER. 

1    Who  is  not  a  borough  officer,  458     Com- 

PENSATIOH,  I.  1. 

II.  Who  is  not  officer  of  a  division  of  a  county, 

458.      CoMPEirSATION,  I.  1. 

III.  Clerk  to  magistrates  at  petty  sessions, 

458.      COMFEKSATIOM,  I.  1. 

OMISSION. 
By  mistake  of  law,  923.    Arbitration,  V.  1. 

ONUS  PROBANDI. 

EviPINCX,  I. 

ORDER. 

I.  Showing  jurisdiction  on  the  face. 

Not  by  alleging  the  justices  to  be  such  "  hav- 
ing jurisdiction  within  and  for  the  said 
borough,"  32.    Poor,  XXIX.  1. 

II.  Omission  of  statutory  particulars  when  not 
fatal,  651.    Lunatic,  I.  1. 

III.  Defects  how  available. 

Not  alwaya  by  habeas  corpus,  651.  Luna- 
tic, I.  1. 

IV.  Acting  under. 

1.  Not  equivalent  lo  consent,  744.  Attor- 
NET,  IX. 

2.  When  it  precludes  party  from  applying  to 
rescind  it  in  part,  302.    Jodgb,  II.  3. 

V.  Void. 

Money  paid  under,  how  not  recoverable,  159. 
PooK,  XXXVII.  1. 

VI.  Removal  by  certiorari. 
Practice,  32.    Poor.  XXIX.  1. 

VII.  Appeal  against. 

Appeal,  III.    Poor,  XXX.-XXXVL 

VIII.  Of  sessions. 

Effect  of  special  entries,  878.  Poor,  XXXIII. 
1. 

IX.  In  particular  caseq. 

1.  Lunacy  order  under  stat.  8  &  9  Vict.  c. 
100,  651.    Lunatic,  I.  1. 

2.  Judge's  order,  744.  Attorney,  IX.  1015. 
Demurrer,  1. 1,  282.  Bond,  1. 1.  Judge, 
II. 

ORDER  AND  DISPOSITION. 
Kotice  of  assignment  of  policy,  730.    Agent, 
HI. 


OWN  ACT. 
Loss  or  breach  occasioned  by,  713.    Char- 
tsrparty,  I.  1,  101.    Case,  I.  1. 

OWNER. 

I.  Of  ship,  713.    Charterpabty,  I.  1. 

II.  Injuries  to  which  the  owner  himself  con- 
tributes, 713.    Charterparty,  I.  1. 

OYER. 

I.  Inserting  the  whole  deed  at  the  head  of  tha 
plea,  282.    Bond,  I.  1. 

II.  Deed  when  taken  to  be  virtually  set  oat, 
282.    Bond,  I.  1. 


PAPER  BOOK. 
What  set  out  on  demurrer  after  oyer,  282. 
Bond,  1. 1. 

PARISH. 
L  What  is  a  parochial  tax,  261.  County  Rate, 
II.  ^ 

II.  United  parishes,  241.    Poor,  XIII. 

III.  Poor.    Poor. 

PARTICULARITY. 

I.  In  lunacy  orders  and  medical  certificates, 
651.    Lunacy,  I.  1. 

II.  In  avowries,  130.    Replevin,  II.  1. 

III.  In  negativing  exceptions,  563.  Company, 
LL 

IV.  In  alleging  intent,  271.     False    Pre- 
tences, I.  1. 

PARTNER. 
Partnership  how  described  in  pleading  when 
the  firm  are  not  parties  to  the  suit,  361. 
Bills,  XIL  1. 

PARTY  GRIEVED. 
Who  is,  302.    Costs,  I.  1. 

PARTY  INTERESTED. 
When  allowed  to  frame  return  to  mandamus 
to  justices,  942.    Poor,  XI. 

PASTURE. 

Contract    for   pasture    feeding,    971.    Poor, 
XVII.  2. 

PATENT. 

I.  Scire  facias  to  repeal:  sending  into  Q.  B. 
for  trial. 
1.  How  entered  in  Q.  B. 

A  scire  facias  to  repeal  letters  patent  was 
issued  out  of  Chancery,  returnable  there; 
appearance  entered,  declaration  filed,  plea 
pleaded,  and  issue  joined,  in  the  Petty  Bag 
Office.  The  case  was  then  sent  to  thp 
Court  of  Queen's  Bench  for  trial ;  and  the 
entry  here  was,  that  the  Chancellor,  with 
his  own  hand,  delivered  "a  record.*'  On 
motion  (by  a  party  bringing  error)  to  amend 
by  substituting  the  words  '*  transcript  of  a 
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2.  WithiD  toope  of  aothority,  396. 
OF  Ejigland,  I.  1. 


PENALTY. 

I.  Enforcement  by  comoiiUDent,  976.    Con- 
▼ICTIOH,  VIIJ.  1. 

II.  Proceedings  for  in  Eccksiaatical  Court, 
691.    Cjuskot,  II.  1. 

PERFORMANCE. 

I.  Tricky  plea  of,  283.    Bom,  I.  1. 

II.  ReadineM  to  perform,   164.     PLBAomo, 
XX. 

PERMANENCE. 
Of  injury. 
How  shown  in  pleading,  991.    Ritkk,  L 

PERSONALTY. 
Return  of  probate  duty,  637.   Ezbcittobs,  HI. 

PETTY  BAG  OFFICE. 
Chancery. 


Page  458. 


record;"  Hdd  that  the  entry  did  not  re- 
quire amendment.  Segma  v.  Bywur^  529  n. 
2.  Amendment  when  refused,  529,  n.  Ante, 

1. 
II.  Scire  facias  to  repeal :  judgment  after  ver- 
dict for  crown. 
1.  By  what  court  to  be  pronounced. 

On  scire  facias,  brought  in  the  Petty  Bag 
Office  in  Chancery,  to  repeal  letters  patent 
for  an  invention,  if  iasues  of  fact  are  joined 
there,  and  the  record  sent  to  the  Queen*s 
Bench  for  trial,  which  is  had,  and  a  verdict 
found  for  the  Crown,  the  Queen's  Bench,  j 
though  the  letters  patent  remain  in  Chan- 
cery, may  give  judgment  that  they  be  re- 
voked, cancelled,  vacated,  disalbwed,  an-^ 
nulled,  void  and  invalid,  and  be  altogether 
hsd  and  held  for  nothing,  and  siso  that  the 
enrolment  thereof  be  cancelled,  quashed  and 
annulled,  and  that  they  be  restored  to  the 
Court  of  Chancery,  there  to  be  cancelled. 

SembU,  that,  for  execution  of  the  judg- 
ment that  the  enrolment  be  cancelled,  it 
would  be  sufficient  to  send  a  transcript  of 
the  record  to  the  Court  of  Chsncery  by  cer- 
tiorari tod  mittimus,  that  Court  having  only 

a  ministerial  duty  to  perform  in  cancelling    •       i   -»to     r.       ■**^^** 
the  patent  after  the  judgment  in  B.  R.  ByZ    ^"^^  ^^^'    Chartkrfartt,  I.  L 
ner  v.  The  Queen,  523. 

2,  Sending  transcript  of  record  to  Court  of 
Chancery,  523.     Ante,  1.     • 

III.  Concelling  of. 
By  what  Court  and  on  what  judgment,  523. 
Ante,  II.  1. 

PAJPER. 

I.  When  ordered  to  pay  the  costs  of  the  day. 

Where  a  county  had  been  divided  by  order 
in  council  under  stat.  3  &  4  W.  4,  c.  71,  s.  ; 

3,  for  the  purpose  of  trial  of  causes,  and  a  I 
party  suing  in  form&  pauperis  brought  an  ac-  | 
tion,  which  by  stat.  21  Ja.  1,  c.  12,  s.  5,  was 
local,  in  the  Mrrong  division,  and  discovering 
the  mistake  at  the  assizes,  withdrew  the 
record,  and  obtained  leave  to  amend,  the 
Court,  on  motion  under  Reg.  Gen.  Hil.  2  W. 

4,  I.  110,  ordered  him  (though  not  dispau- 
pered) to  pay  costs  of  the  day  for  not  proceed- 
ing to  trial.     Thamiott,  v.  Homhy,  978. 

II.  Pauper  lunatic. 
Page  159.    Poor,  XXXVII.  1. 


Ban 


PETTY  SESSIONS. 

COMPRHSATIOir,  I.  1. 

PILOT. 


I  PIRACY. 

'  Of  copyright,  197.    Deceit,  I.  1. 

I  PLACE. 

Of  payment. 
Mistake  as  to,  in  notice  of  dishonour,  606. 
Bills,  XI, 

PLAINTIFF. 
Where  he  has  himself  contributed  to  the  injury, 
713.    Charterpartt,  I.  1. 


PAYMENT. 

I.  By  holding  for  a  party's  use,  396.    Bawe 
OP  England,  I.  1. 

II.  Of  dividends.  I 

1.  By  warrant,  396.  Bank  op  England,  1. 1. 

2.  Negotiability  of  the  warrant,  396.    Bank 
OP  England,  I.  1.  i 

3.  Pleading,  396.    Bank  op  England,  I.  1.  ! 

III.  To  agent.  I 
1.  In  usual  manner,  396.    Bane  op  Eng-  I 

LAND,  1. 1.  > 


PLEA. 

I.  Nature  of. 
Distinction  between  excuse  and  diacharg«, 

602.    Bills,  XV.  2. 

II.  Defects  in. 

1.  Not  answering  the  whole,  179.  Probi- 
BITION,  III. 

2.  Not  answering  ad  idem,  179.  Prohibi- 
tion, III. 

3.  Departure  from  right  alleged  in  inferior 
court,  179.     Prohibition,  III. 

4.  Tricky:  frivolous  demurrer  to  replication 
to,  282.    Bond.  I.  1. 

III.  Particular  pleas. 

1.  Illegal  sale  of  shares  in  joint  stock  com- 
pany before  complete  registration,  563. 
Company,  I.  1. 

2.  Acceptsnce  on  agreement  not  to  aue,  602: 
Bills,  XV.  2. 

3.  Non-delivery  of  attorney'a  bill,  847,  858L 
Attorney,  VI.  1. 

4.  To  count  on  account  stated,  658.  At- 
torney, VI.  1. 
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5.  Tricky  plea  of  performance,  282.  Bond, 
I.  1. 

6.  Payment  of  negotiable  warrant  to  holder, 
396.     Bank  op  England,  I.  1. 

7.  Illegal  game,  431.    Gambling,  I.  1. 

8.  That  plaintiff  and  wife  sued  certain  per- 
sons for  libel,  and  had  judgment  against 
them  for  costs,  whereupon  defendant  as 
attorney  caused  ca.  sa.  to  be  issued,  948. 
Baron  and  Feme,  1.  I. 

9.  Under  warrant  to  levy  amercement,  130. 
Replevin,  II.  1. 

10.  Former  recovery,  759.  Judgment,  IV.  1. 
IV.  Demurrer  to. 
Setting  aside  as  frivolous,  1015.  Demurssb, 
1.3. 

PLEADING. 

L  Burthen  of  allegation. 

1.  On  party  impeaching  transaction  as  ille- 
gal. 563.     Comfant,  I.  1. 

2.  With  respect  to  bringing  the  case  within 
a  statute.  BrooJU  v.  Beckett,  855.  Scad- 
ding  V.  Eyles,  858. 

II.  Matters  esiiential  to  the  right  or  defence 
pleaded. 

1.  Continuance  of  tenancy,  in  avowry  at 
common  law,  14.     Distress,  I. 

2.  That  custom  is  immemorial  in  the  particu- 
lar place,  396.     Bank  op  England,  I.  1. 

3.  That  payment  was  according  to  an  usage 
of  trade  of  which  the  plaintiff  was  cogni- 
sant, 396.     Bank  of  England,  I.  1. 

4.  That  payment  by  dividend  warrant  is  a 
usual  mode,  396.  Bank  op  England,  1. 1. 

5.  That  an  act  indiflerent  in  its  own  nature 
is  rendered  criminal  by  statute,  669.  Con- 
viction, IV. 

6.  Identity,  in  plea  of  former  recovery,  759. 
Judgment,  IV.  1. 

III.  Directness  and  positiveness. 

In  avowry  under  a  presentment,  130.  Re- 
plevin, II.  1. 

IV.  Confession. 

1.  SufTicient  to  make  replication  de  injuria 
good,  602.    Bills,  XV.  2. 

2.  Charges  **  by  the  plain liff  claimed  and 
demanded,*'  sufficient,  858.  Attorney, 
VI.  1. 

V.  The  whole  of  the  opposite  pleading  must 
be  answered. 

1.  Plea  in  prohibition  bad,  as  not  noticing 
issues  in  fact  alleged  in  the  declaration, 
179.    Prohibition,  III. 

VI.  Generality. 

1.  When  bad,  130.    Rrflevin,  II.  1. 

2.  In  negativing  exceptions,  563.  Compa- 
ny, I.  1. 

3.  In  charging  conspiracy,  824.  Conspira- 
cy, II.  1. 

VII.  Particularity.    Ante,  VI. 

VIII.  Negative :  general. 

When  sufficient,  563.     Company,  I.  1. 
TX.  Exceptions. 


VOL.  IX. — 81 


8h2 


When  and  how  to  be  negatived,  563.  Com- 
pany, I.  1.    669.     Conviction,  IV. 

X.  Equivalent  allegations. 

That  A.  was  lawful  holder,  not  equivalent 
to  his  being  bona  fkle  holder,  3%.  Bank 
op  England,  I.  1. 

XI.  Under  a  videlicet. 

Matter  made  material  by  subsequent  plead- 
ing, 282.    Bond,  I.  1. 

XII.  Duplicity. 

1.  Readiness  to  serve  and  tender  of  service, 
when  not  double,  137.  Contract,  XVII. 
1. 

2.  Traverse  not  casting  on  plaintiff  proof  of 
more  than  necessary  to  maintain  declara- 
tion, 164.    Post,  XX. 

3.  Breach  by  nonpayment  of  principal  and 
interest,  not  double,  282.    Bond,  1.  1. 

XIII.  Departure. 

1.  In  plea  from  custom  asserted  in  libel,  179. 
Prohibition,  III. 

2.  '*  Railway  shares"  no  departure  from 
"goods  and  chattels,"  563.  Company, 
I.l. 

XIV.  Admission  by. 

Not  traversable  allegations,  730.  Agent,  III. 

XV.  Materiality. 

1.  Of  allegation  traversed,  164.  Post,  XX. 
819.    Accord,  1015.    Demurrer,  I.  3. 

2.  Of  matter  laid  under  a  videlicet,  282. 
Bond,  I.  I. 

XVI.  Legal  effect. 

Vesting  by  operation  of  law  pleaded  as  an 
assignment,  365.    Executors,  II.  1. 

XVII.  Traverse :  materiality. 

1.  Traverse  of  readiness  and  willingness, 
164.    Post,  XX. 

2.  Plea  of  discharge  by  agreement  and  per- 
formance :  traverse  of  agreement,  819. 
Accord. 

3.  Demurrer  to,  as  immaterial,  1015.  De- 
murrer, I.  3. 

XVIII.  Whether  to  traverse  or  to  plead  in 
confession  and  avoidance. 

Matter  of  excuse,  713!  Charterfarty,  1. 1. 

XIX.  Time. 

1.  •*  From,"  when  inclusive,  187.  CoN 
TRACT,  XVII.  1. 

2.  •*  Then,"  when  sufficiently  descriptive, 
271.    False  Pretences,  I.  1. 

3.  Default  before  action  brought,  how  shown, 
282.    Bond,  I.  1. 

4.  Time  of  default,  how  shown,  282.  Bond, 
I.l. 

5.  That  custom  is  immemorial  in  particular 
place,  396.    Bank  of  England,  I.  1. 

6.  Permanence  of  injury,  how  shown,  991. 
River,  I. 

XX.  Conditions    concurrent:   readiness  and 
willingness. 

When  traversable,  and  when  not. 

Declaration  stated  that,  by  agreement  be- 
tween plaintiff  and  defendant,  two  brothera, 
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defendant,  in  consideration  of  natural  afiec- 
tion  and  for  other  conaiderationa  him  moy- 
ing,  agreed  to  permit  plaintiff  to  occupy 
landa  of  defendant  to  29th  September,  plain- 
tiff pajring  a  aum  named  as  rent  on  that 
day,  as  he  thereby  agreed  to  do,  and  then  to. 
deliver  up  the  premises  to  defendant ;  and, 
upon  plaintiff  ao  quitting  the  premises,  pay- 
ing the  rent,  and  releasing  defendant  from 
all  claims  under  their  father'a  will,  and  quit- 
ting claim  to  all  lands  which  were  of  the 
father,  which  plaintiff  agreed  to  do,  defend- 
ant would  pay  plaintiff  200/.,  with  interest 
from  29th  September:  and  it  was  agreed  that 
all  deeda  and  releases  to  be  required  by  de- 
fendant should  be  prepared  by  his  attorney 
at  his  expense.  Averment  of  mutual  pro- 
mises ;  and  that  plaintiff,  on  29th  Septem- 
ber, was  ready  and  willing  to  deliver  up  the 
premises  to  defendant,  and  to  pay  the  rent, 
and  was  at  all  timea,  from  the  making  of  the 
agreement,  ready  and  willing  to  release, 
&c.  That,  although  29th  September  and  a 
reasonable  time  thence  for  the  payment  of 
the  2002.  had  elapsed,  and  no  release  was 
prepared  by  defendant's  attorney,  defendant 
had  not  paid  the  2002.,  with  interest.  Plea : 
that  plaintiff  was  not  ready  and  willing  to 
quit  and  deliver  up,  and  to  pay  the  rent.  On 
specisl  demurrer : 

Heid,  that  the  performance  of  plaintiff's 
promises  and  that  of  defendant'a  undertaking 
to  pay  were  conditions  concurrent ;  and 
therefore  the  averment  in  the  declaration  of 
readiness  and  willingneas  was  sufficient 
without  averment  of  actual  performance,  but 
that  auch  averment  of  readiness,  &c.,  was 
material ;  and,  consequently,  the  traverse  in 
the  plea  answered  the  declaration.  And  that 
the  plea  was  not  double,  because  plaintiff 
was  bound  to  be  ready,  &c.,  both  to  pay  and 
to  deliver  possession,  and  the  plea  caat  on 
the  plaintiff  no  more  proof  than  was  neces- 
sary to  maintain  the  declaration. 

Another  plea  traversed  the  plaintiff's  rea- 
diness and  willingness  to  release.  On  spe- 
cial demurrer : 

Held  bad,  because  it  was  averred  in  the 
declaration  that  no  release  was  prepared  by 
defendant's  attorney  as  provided  in  the  agree- 
ment, and  therefore  plaintiff's  readiness  to 
executeit,  if  prepared,  was  immaterial.  Giles 
V.  GUe$,  164. 
XXT.  Names. 

1.  Of  parties  to  a  mercantile  inetrument  who 
are  not  partiea  to  the  suit,  361 ,  427.  B  ills, 
XIII. 

2.  Christian  names  of  third  parties  when  re- 
quired, 431.     Gambling,  1. 1. 

3.  Substitution  of  "  Mr."  when  not  suffi- 
cient, 431.    Gambmno,  I.  1. 

4.  Ignorance  of,  insufficiently  alleged,  431. 
Gaxblino,  I.  1. 


XXII.  Oyer. 

What  aet  out  and  when,  282.    Bon,  L  1. 

XXIII.  Conclusion. 

With  a  verification,  282.    Boirn,  I.  1. 

XXIV.  I>»fects  cured  by  pleading  over. 

A  poasible  constrnctbn  which  would  canss 
the  pleading  to  be  no  answer,  759.  JcDo* 
MBIIT,  IV.  1. 

XXV.  Defects  cored  by  verdict. 

Informal  pleading  of  an  estoppel,  759.  JuDe- 
MElfT,  IV.  1. 

XXVI.  Conatruction.    Constructio]!,  UI. 

•      POLICE. 
Metropolitan,  617.    Limitjltion,  V. 

POLICY. 
Assignment  of,  730.    Ageict,  III. 

POOR. 

I.  Poor  law  commiaaioners. 

Coats  on  showing  cause  againat  motion  Sot 
certiorari,  291.     Poat,  III. 

II.  Government  of:  district. 

1.  United  parishes,  241.    Post,  XIII. 

2.  Parish  under  board  of  guardians,  291. 
Post.  III. 

III.  Workhouse:  order  of  commissionera. 
What  consent  required. 

Where,  by  order  of  the  Poor  Law  Com- 
missioners, under  stat.  4  &  5  W.  4,  c 
76,  s.  39,  guardians  are  appointed  to  admin- 
ister the  poor  law  in  a  single  parish,  the  con- 
sent to  an  order  for  building  a  workhouse  in 
such  parish,  under  sect.  23,  must  be  given 
by  a  majority  of  the  guardians,  as  it  is,  in 
the  case  of  a  union,  under  sect.  38 ;  and  noc 
by  a  majority  of  the  rate-payera. 

When  the  Poor  Law  Commissioners,  im- 
der  the  privilege  given  by  stat.  4  dt  5  W. 
4,  c.  76,  a.  106,  show  cause  in  the  first  in- 
stance against  a  motion  for  a  certiorari,  and 
succeed,  the  Court  will  grant  them  costs,  if 
proper  ground  appear  for  it,  though  the  gene- 
ral rule  of  practice  is  that  a  party  abow^iog 
cause  in  the  first  instance  shall  not  have 
coats.  Begina  v.  Poor  Law  CommiMtumerg, 
re  St.  Mary  AhbotB,  KenMingtom,  291. 

IV.  Parish  officers :  overseers. 

1.  Who  are  overseers,  626.    Post,  XXV.  2. 

2.  Debt  against,  for  not  giving  copy  of  rate, 
684.    Time,  I.  1. 

3.  Msndamus  to  permit  inspection  of  their 
appointment  refused. 

This  Court  refused  a  mandamua  command- 
ing overaeers  to  permit  a  rate-payer  to  in- 
spect their  appointment  by  the  justices,  he 
deposing  that  he  believed  one  of  the  over 
seers  was  not  a  substantial  householder  or  a 
'fit  person  to  be  overseer ;  that,  as  he.  theap* 
plicant,  was  advised,  the  appointment  wrm 
bad  in  law;  Rnd  that  he  was  desirooa  of 
bringing  it  before  ihe  Court,  but  could  n^i 
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do  00  without  inspecting  the  appointment, 
which  he  had  endeavoored  without  luccese 
to  obtain.    Begina  v.  Harriaon,  794. 

V.  Parish  officers :  notice  to. 

Of  binding  apprentice,  70.    Post,  XXVIII. 

VI.  Parish  funds. 

When  mandamus  does  not  lie  to  repay  mo- 
neys paid  under  void  ord«,  159.  Post, 
XXXVII.  1. 

VII.  Parish  dcFcnments :  proper  depository. 
Bastardy  bonds,  727.    Etidincb,  II. 

VIII.  Rate  I  exemption  clauses. 

Lands  of  public  company  to  be  rated  as  lands 
of  private  individuals,  261.  Coumtt  Rate, 
II. 

IX.  Rate :  collateral  effects. 

With  respect  to  county  rate,  261.  Coumtt 
Rats,  11. 

X.  Rate :  right  to  copy. 
Reasonableness  of  the  time  left  to  the  jury, 

684.    Tims. 

XI.  Rate :  how  resisted. 

Mandamus  to  issue  distress  warrant :  return 
by  party  rated  when  not  alb  wed. 
On  mandamus,  commanding  justices  to 
issue  a  warrant  of  distress  for  poor  rate  against 
a  rated  inhabitant,  thia  Court,  in  theezerctae 
of  their  discretion,  refused  to  allow  the  return 
to  be  made  on  his  behalf,  and  framed  by  him, 
under  stat.  1  W.  4,  c.  41,  a.  4,  the  justices 
opposing,  and  it  appearing  that  the  objectbns 
to  the  rate,  relied  upon  by  him,  were  technical 
or  frivolous  and  such  as,  if  valid,  might  have 
been  made  on  appeal,  and  that  he  was  actu- 
ated by  a  wish  to  harass  the  parish  ;  and  he 
not  deposing  to  his  belief  in  the  validity  of 
the  proposed  objections.  Regina  v.  Cheek, 
942.  • 
XTI.  Rate:  how  enforced. 
Ry  distress  warrant,  942.    Ante,  XI. 

XIII.  Settlement :  effect  of  statutory  altera- 
tion in  the  district. 

Union  of  parishes. 

A  pauper  gained  a  settlement  in  parish  J. 
Afterwards,  by  act  of  parliament,  J.  was 
united,  for  all  but  ecclesiastical  purposes, 
with  parish  B.,  by  the  title  of  "  The  United 
Parishes  of  J.  and  B." 

Hdd^  that  the  pauper  was  settled  in  the 
united  parishes.  Regina  v.  5l.  MaHin,  New 
Sarum,  241. 

XIV.  Settlement :  by  birth. 

1.  Forty  days*  residence  not  required,  626. 
Post.  XXV.  2. 

2.  Wife's  birth  settlement,  626.  Post,  XXV. 
2. 

XV.  Settlement :  by  marriage. 

Removal  of  widow  to  muden  settlement 
without  inquiry  into  that  of  husband,  026. 
Post,  XXV.  2. 

XVI.  Settlement :  requisite  residence. 

1.  How  stated:  '•  during,"  663.  Post,  XIX. 
1. 


2.  Forty  days*  residence,  when  not  requi- 
site, 626.    Post,  XXV.  2. 

XVII.  Settlement :  by  renting  a  tenement. 

1.  Time  of  occupying  several  tenements  to- 
gether: how  alleged,  Regina  v.  Honley, 
666,  n. 

2.  Cow  tenement :  evidence  of  contract  for 
pasture  feeding. 

On  an  appeal,  the  alleged  settlement  de- 
pended on  the  occupation  of  a  tenement  by 
the  pasture  feeding  of  a  cow.  The  cow  had 
been  hired  of  a  farmer  in  the  appellant  parish, 
and  had  been  fed  in  pasture  on  the  farm  in 
that  parish  during  the  pasture  season,  and  in 
the  straw  yard  during  winter ;  and  the  pas- 
ture feeding  was  of  value  sufficient  to  make 
up  the  settlement:  but  it  was  expressly 
found  by  the  Session  that,  at  the  time  of  the 
hiring,  nothing  was  said  as  to  the  manner  in 
which,  or  the  particular  lands  whereon,  the 
cow  was  to  be  fed. 

Held,  that  the  Sessions  were  not  entitled 
to  infer  a  contract  that  the  cow  should  be 
>     pasture- fed.    Regina  v.  Mendham,  971. 

XVIII.  Settlement:  by  estate. 
The  ten  miles,  how  measured. 

Stat.  4  dt  5  W.  4,  c.  76,  a.  68,  enacts  that 
no  person  shall  retain  a  settlement,  gained 
by  possessing  an  estate  or  interest  in  a  parish, 
for  a  longer  time  than  he  shall  inhabit  **  with- 
in ten  miles  thereof.'* 

Held,  where  the  pauper  resided  out  of  the 

parish,  that  these  words  mean   ten  miles 

measured  in  a  direct  line  firom  the  residence 

'     to  the  nearest  point  of  the  parish.    Regina 

V.  Saffron  Waldem,  76. 

XIX.  Settlement:  by  office. 

I     1.  Assessor  and  collector  of  land  tax.  Sec. 
The  Court  will  take  notice  that  the  offices 

I  of  assessor  and  collector  of  the  land  tax  and 
assessed  taxes  are  "  public  annual**  offices, 
within  the  meaning  of  stat.  3  W.  6l  M.  c. 
11,  s.  6. 

A  statement  in  a  ground  of  appeal,  that 
the  pauper  "  served'*  the  offices  in  question, 
**  to  which  said  offices  he  was  duly  and  le- 
gally appointed,"  imports  that  he  served 
those  offices  "  for  himself  and  on  his  own 
account**  within  the  meaning  of  stat.  3  W. 
&  M.  c.  11,  s.  6. 

I  A  statement  in  a  ground  of  appeal,  that  the 
pauper  served  the  offices  for  certain  specified 
years,  "  during  whkh  yeart  he  was  an  inha- 
bitant and  resident'*  in  C,  imports  that  he 
inhabited  and  resided  in  C.  during  the  whole 
of  those  years.  Regina  v.  Anderaon,  663. 
2.  How  set  forth  in  grounds  of  appeal,  663. 
Ante,  I. 

XX.  Settlement :  by  hiring  and  service. 

1.  What  is  not  an  imperfect  apprenticeship 

By  written  agreement  between  W.  and  B 

(B.  not  appearing  to  be  connected  with  any 

other  party  to  the  agreement,  except  by  its 
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terms),  of  the  one  part,  and  O.  of  the  other 
part,  W.  agreed  to  hire,  and  O.  to  be  hired, 
for  three  years,  to  dress  silk.  For  the  first 
three  months  from  the  commencement  of 
O.'s  workmg  under  the  agreement,  he  was 
to  receive  10«.  per  week ;  after  (hat  time, 
to  dress  silk  on  a  frame  at  2hd.  per  pound 
for  foreign  waste,  and  3d.  per  pound  for  home 
waste,  provided  he  dressed  seventy- two 
pounds  of  foreign  waste  for  double  yarn,  and 
sixty  pounds  of  home  waste  for  single  yarn, 
per  week.  For  all  he  did,  over  and  above 
the  said  weights  of  waste,  he  should  receive 
for  foreign  waste  id.  per  pound,  and  for  home 
waste  ikd.  per  pound  ;  and  for  what  his  work 
averaged  short  of  the  above*mentioned 
weights  of  8eventy*two  pounds  and  sixty 
pounds  per  week,  he  should  be  subjected  to 
be  deducted  or  abated  ihd.  and  id.  per  pound 
for  each  description  of  dressed  waste  defi- 
cient of  the  aforesaid  weekly  quantity.  And 
B.  should  receive  of  W.  6«.  per  week,  for 
superintending  and  instructing  O.,  in  the 
best  manner  he  was  capable,  to  make  him  a 
competent  workman  :  B.  to  be  answerable 
for  the  work  being  done  in  a  proper  manner. 
B.  was  to  receive  id.  per  pound  for  foreign 
waste,  and  iid.  per  pound  for  home  waste, 
for  his  own  work,  during  the  time  of  the 
agreement. 

Held:  (1.)  That  this  was  a  contract  for 
the  hiring  of  O.,  and  not  an  imperfect  con- 
tract of  apprenticeship :  {2.)  That  it  was  not 
an  exceptive  hiring.  Regxna  v.  Norlhowramt 
24. 

2.  What  qualifications  as  to  quantity  of  work 
do  not  make  the  hiring  exceptive,  24. 
Anie,  1. 

3.  What  hiring  is  exceptive:  full  day*s 
work :  pit  bond. 

Pauper  executed  a  pit  bond,  by  which  he 
and  others  were  hired  from  5th  April,  1826, 
to  5th  April,  1827,  to  hew,  work,  &c.,  coals 
in  a  colliery,  and  to  do  such  other  work  as 
might  be  necessary  for  the  colliery,  and  be 
required  by  the  owners,  at  the  prices,  and 
on  the  terms,  conditions,  &.C.,  after  mention- 
ed. By  clause  2  the  owners  were  to  allow 
the  workmen  during  the  whole  period  of  the 
hiring  so  much  work  as  would  amount  to 
28ii.  a  fortnight,  but  might  if  they  deemed 
it  expedient  at  any  lime  to  work  only  nine 
days  in  a  fortnight,  lay  the  pitu  off  work  kit 
the  other  days,  allowing  the  men  to  earn  28«. 
each  in  the  nine  days ;  and,  by  clause  6,  the 
owners  might  lay  the  piti  off  work  for  ten 
working  days  at  Christmas,  but  the  men 
were  nevertheless  to  continue,  during  iuck 
time  and  all  other  timei  that  the  pits  $hould 
he  laid  off  work,  the  tervants  of  the  ownerg, 
and  liable  to  be  employed  by  them  in  such 
work  as  they  should  see  fit.  There  was 
also,  in  clause  7,  provision  for  a  payment  to 


the  men,  if  by  accident  to  the  engine,  or 
other  cause,  a  pit  should  be  rendered  unfit 
for  working.  Clause  8  provided  that  the 
men,  unless  prevented  by  sickness,  ^., 
should  do  a  full  day*M  work  on  every  working 
day  and  not  leave  their  toork  until  such  day'M 
work  woM  Jinished,  to  the  extent  of  each 
man's  ability,  under  certain  penalties  in  case 
of  default :  and  that  the  owners  should  be  at 
liberty  to  require  work  from  the  men  on  the 
pay  Saturdays  as  well  as  on  every  of  the 
week  days.  By  other  clauses  the  dwelling 
houses  provided  for  the  men  were  to  torn 
part  of  their  wages,  and  to  be  delivered  up 
on  expiration,  &,c.,  of  the  hiring;  and  the 
occupier  of  such  house  was  to  keep  the  gtaaa 
of  the  windows  in  repair  :  and  none  of  the 
parties  hired  was  to  keep  any  galloway,  ass 
or  dog. 

Held  an  exceptive  hiring,  no  control  be- 
ing reserved  to  the  employers  after  perform- 
ance of  a  full  day* a  work ;  and,  it  l>eing 
found,  in  a  case  stated  by  the  sessions,  that 
the  stipulation  for  continuance  of  service 
when  the  pits  should  be  laid  of  work  ap- 
plied only  to  the  specific  occasions  mention- 
ed in  clauses  6  &  7,  and  not  to  the  cease* 
tion  after  performance  of  a  full  day's  work 
under  clause  8.  Regina  v.  Walbottle,  948. 
XXI.  Settlement :  by  apprenticeship. 

1.  What  hiring  with  a  view  to  teaching  is 
not,  24.     Ante,  XX.  1. 

2.  Parish  apprenticeship :  notice  of  binding, 
70.    Post,  XXVIII. 

XXH.  Settlement:  evidence. 
Examination  of  person  in  custody :  very  time 
of  tender,  894.     Post,  XXXIII.  4. 

XXIII.  Chargeability. 

Objection  in  ground  of  appeal  to  statement 
of,  626.     Post,  XXV.  2. 

XXIV.  Maintenance. 

Of  pauper  lunatic  under  order  made  without 
jurisdiction.  159.     Post,  XXXVII.  1. 

XXV.  Removal :  complamt. 

1.  Must  appear  by  the  heading  of  the  exa- 
minations, 65.     Post,  XXVII.  2. 

2.  By  whom  :  overseers. 

Under  a  statement,  as  ground  of  objection 
to  an  order  of  removal,  that  the  pauper  does 
not  appear  by  the  examinations  to  have  been 
*'  actually  chargeable  to  your  said  pariah** 
when  the  order  was  made,  the  appellanta 
cannot  object  that  the  pauper  does  not  ap- 
pear by  the  examinatioi»  to  have  been  real- 
dent  in  the  removing  pariah  at  the  time. 

Birth  confers  a  settlement  without  a  reai- 
dence  of  forty  days. 

Where  an  order  of  removal  deacribed  the 
pauper  as  a  widow,  and  the  examination 
mentioned  the  name  of  her  deceased  hue- 
band,  but  did  not  show  whether  he  had  any 
settlement,  nor  that  any  inquiry  had  been 
made  on  the  subject :  Held,  that  she  might 
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be  removed  to  the  place  of  her  birth  settle- 
ment. 

An  order  of  removal  stated  that  it  was 
made  on  the  complaint  of  the  overseers  of 
the  removing  pariah,  not  mentioning  the 
churchwardens.  Bdd  sufficient.  Regma 
V.  Watford,  626. 

XXVI.  Removal:  examinations. 

What  is  a  defect  in  form,  and  what  a  defect 
in  substance,  110.    Post,  XXXIII.  5. 

XXVII.  Removal:  heading  of  examinations. 

1.  Each  must  show  jurisdiction. 

A  parish  removing  paupers  transmitted 
examinations,  the  first  of  which  purported 
to  be  made  touching  the  last  legal  settlement 
of  the  paupers,  and  to  be  taken  by  justices 
whose  jurisdiction  sufficiently  appeared.  In 
the  margin  were  the  words,  "  County  of  Lei- 
cester, to  wit."  The  next  examination  had 
the  same  marginal  words,  and  purported  to 
be  taken,  **  touching  the  above*named  settle- 
ment," and  "  before  us  the  said  justices:" 
their  names  were  subscribed,  and  were  the 
same  as  those  subscribed  to  the  first  exami- 
nation :  but  there  was  no  other  statement 
•bowing  their  jurisdiction. 

Hdd,  that  the  latter  examination  washed : 
for  that  each  of  the  examinations,  on  which 
an  order  of  removal  is  made,  must  contain 
in  itself  every  statement  necessary  to  show 
jurisdiction,  and  the  want  of  such  statement 
cannot  be  supplied  by  reference  from  one 
examination  to  another.  Begina  v,  Batliffe 
CtUey,  18. 

2.  Must  show  examination  taken  on  proper 
complaint. 

The  examinations  taken  before  removing 
justices  were  headed,  "Huntingdonshire, 
to  wit.  The  examination  of,"  Sec,  "at 
present  residing,"  &c.,  "  taken  on  oath, 
this  22d  day  of  March,  1845,  before  us,  two 
of  Her  Majesty's  justices  of  the  peace  in  and 
for  the  said  county  touching  the  place  of  the 
last  legal  settlement  of"  M.  Hdd,  that 
the  order  of  removal  founded  thereon  was 
bad,  the  examinations  showing  no  jurisdic- 
tion, as  it  did  not  appear  on  the  face  of  them 
that  they  were  taken  on  a  proper  complaint. 

Although,  in  a  case  stated  by  the  Sessions 
for  this  Court,  it  appeared  to  have  been 
proved,  on  the  trial  of  the  appeal,  that  a  com- 
plaint was  duly  made,  and  that  the  exa- 
minations were  taken,  and  order  made,  on 
the  hearing  of  such  complaint.  Segina  v. 
Mole9wortht  65. 

3.  Defects  not  supplied  by  reference,  18. 
Ante.  1. 

XXVIII.  Removal:  copies  ot  examinations: 
not  of  evidence  offered  on  the  other  side. 

On  application  for  an  order  of  removal,  the 
justices,  besides  the  witnesses  produced  on 
behalf  of  the  removing  parish,  examined 
Mthers  at  the  request  of  an  attorney  who 


appeared  for  the  parish  to  which  the  removal 
was  to  be  made.  This  last  evidence  was 
not  transmitted  with  the  other  examinations, 
nor  taken  down  in  writing. 

Held  that  stat.  4  &  5  W.  4,  c.  76,  s.  79, 
was  sufficiently  complied  with  by  sending 
the  other  examinations. 

Where  a  pauper  is  bound  apprentice  under 
Stat.  56  G.  3,  c.  139,  it  is  sufficient,  under 
sect.  2,  if  a  notice  of  the  intended  binding, 
directed  generally  to  the  overseers  of  the 
parish  into  which  the  spprentice  is  to  be 
bound,  is  served  on  one  of  such  overseers. 
Begina  v.  Holmty  70. 

XXIX.  Removal :  order. 

1.  Bad  as  not  appearing  to  have  been  made 
within  the  jurisdiction. 

An  order  of  removal,  having  "  borough 
of  D."  in  the  margin,  reciting  a  complaint 
of  the  overseers  of  a  parish  in  the  borough 
of  D.,  to  R.  and  K.,  "  being  two  of  her  Ma- 
jesty's justices  of  the  peace  having  juris- 
diction within  and  for  the  said  borough," 
and  not  otherwise,  showing  that  the  order 
was  made  within  the  jurisdiction,  is  bad. 

And  the  Court  quashed  the  order,  and  an 
order  of  sessions  affirming  it,  the  two  being 
brought  up  by  a  certiorari,  granted,  in  the 
first  instance  and  without  a  rule  to  show 
cause,  by  fiat  of  a  Judge  at  Chambers.  JZt- 
gina  V.  Newton  Ferrer*,  32. 

2.  Complaint  how  stated,  626.  Antd,  XXV. 
2. 

XXX.  Appeal  against  order  of  removal. 
To  what  sessions,  41.    Post,  XXXVI.  2. 

XXXI.  Appeal  against  order  of  removal :  re- 
spite for  want  of  notice. 

Though  there  had  been  time  to  give  notice, 
41.    Post,  XXXVI.  2. 

XXXII.  Appeal  against  order  of  removal: 
statement  of  grounds. 

1.  Objection  to  statement  of  chargeability 
does  not  let  in  objection  to  statement  of 
residence,  626.    Ant^,  XXV.  2. 

2.  Statement  of  settlement  by  public  annual 
office,  663.    Ante,  XIX.  1. 

3.  What  offices  the  Court  will  take  notice 
of,  663.     Ante,  XIX.  1. 

4.  What  imported  by  allegation  of  appoint- 
ment and  service,  663.    Ante,  XIX.  1. 

5.  Effect  of  the  word  "  during"  in  defining 
time,  663.    Ante,  XIX.  1. 

6.  General  denial,  when  insufficient,  894. 
Post,  XXXIII.  4. 

XXXIII.  Appeal  against  order  of  removal : 
former  order  quashed. 

1.  Former  order  of  sessions  how  far  conclu- 


The  sessk)ns,  on  appeal,  quashed  an  order 
of  removal  "  not  upon  the  merits,"  and 
"  without  prejudice  to  the  making  of  any 
other  order"  to  remove  the  same  pauper. 
On  appeal  against  a  subsequent  order, 
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Held  that  the  appellants  were  not  at  liberty 
to  show,  by  parol  evidence,  that  the  first 
i«rder  of  aeeaions  was  made  on  such  grounds 
88,  though  the  sessions  deemed  them  merely 
technical,  did  legally  conclude  the  question 
of  settlement.  Begina  y.  Sl  Anne's^  Wft- 
miuHer,  878. 

2.  Order  quashed  not  on  the  merits,  876. 
Ante,  1. 

3.  Explanation  by  evidence  of  the  ground 
of  the  former  decision. 

An  order  of  justices  under  stat.  9  G.  4,  c. 
40,  adjudicating  on  the  settlement  of  a  pau- 
per lunatic,  and  directing  the  officers  of  parish 
A.  to  pay  for  his  maintenance  in  a  house  for 
reception  of  lunatics,  was  quashed  on  sppeal, 
subject  to  a  case.  The  case  submitted,  as 
questions  for  this  Court,  whether  a  former 
order  of  sessions,  quashing  a  former  order  of 
justices  touching  the  settlement  and  mainte- 
nance of  the  same  lunatic  pauper,  on  appeal 
by  pariah  A.  was  or  was  not  conclusive ;  and 
whether  the  then  present  order  of  justices  was 
Talid  or  not,  inasmuch  as  it  directed  pay- 
ment, not  to  the  county  treasurer,  but  to 
other  parties.  This  Court,  on  argument  of  the 
special  case,  gave  judgment  againat  the  then 
present  order  of  justices ;  and  it  was  quash- 
ed. A  third  order,  adjudging  the  settlement 
to  be  in  A.,  and  directing  payment  by  A.  for 
the  maintenance  of  the  same  pauper,  was 
appealed  against  and  quashed,  subject  to  a 
case.  The  case  ststed  the  former  judgment 
of  this  Court,  and  the  reasons  given  by  the 
Court,  from  which  it  appeared  that  the  then 
order  of  juatioes  was  quashed  on  the  last 
point  only. 

HM  that  the  quashing  of  the  last  mention- 
ed order  by  judgment  of  this  Court  might  be 
explained  by  evidence  of  the  reasons ;  and 
that  the  opinbn  delivered  by  the  Court,  as 
stated  in  the  present  case,  was  evidence  that 
such  order  was  not  qusahed  on  the  ground 
that  the  settlement  was  not  proved ;  for  ; 
which  reason,  the  quashing  was  not  conclu- 1 
sive. 

SemUe^  per  Lord  Denman,  C.  J.,  Cole- 
KIDOB  and  WioBTMAH,  Js..  that,  under  stat. 
9  G.  4,  c.  40,  the  quashing  of  an  order  of  jus- 
tices as  to  settlement  and  maintenance  of  a 
lunatic  pauper,  though  not  on  formal  grounds, 
is  not  necessarily  conclusive,  but  that,  by 
sect.  42.  a. subsequent  order,  made  on  new 
inquiry,  may  be  valid.  Segina  v.  St,  Peter* t^ 
Droilvneh,  886. 

4.  What  entry  sufficiently  general  to  admit 
explanation. 

On  appeal  against  an  order  of  removal, 
the  appellants  oflered  evidence  of  a  former 
judgment  of  quarter  sessions  quashing  an 
order  of  removal  founded  on  the  same  al- 
leged settlement.  The  order  of  sessions,  as 
entered  on  their  minutes,  stated  that  the 


order  of  removal  was  quashed  **on  the 
ground  that  the  examinationM  are  insufieieni 
to  support  the  $ame.  Held  that  this  entry 
was  general  enough  to  let  in  evidence  on 
the  part  of  the  respondents  that  the  adjudiea- 
tion  proceeded  on  matter  of  form,  not  merits. 
To  make  the  examination  of  a  person  in 
custody  admissible  under  stat.  59  G.  3,  c.  12, 
s.  28,  on  a  question  of  settlement,  it  most 
be  proved  expressly  that  the  party  was  in 
custody,  as  required  by  the  statute,  at  the 
very  time  when  such  examination  was  ten- 
dered in  evidence. 

The  wife  and  children  of  R.  B.  were  re- 
moved on  examinations  showing  settlement 
of  R.  6.  by  hiring  and  service  under  C.  an4 
by  birth.  The  appellants  stated  as  distinct 
grounds  of  appeal :  That  the  parents  of  R. 
B.  were  removed  to,  and  acknowledged  as 
settled  inhabitants  by,  a  third  parish,  and 
that  he  had  acquired  no  settlement  in  his 
own  right :  That  R.  B.  did  not  become  set- 
tled in  the  appellant  parish  by  hiring  and 
service  under  C. :  And  :  That  the  paupers 
were  not  settled  in  the  appellant  pariah  m  any 
manner  vjhatever.  Held  that  the  appellants 
could  not  give  evidence  that  R.  B.  was  not 
bom  in  the  appellant  parish.  Regina  t. 
Widecombe  in  the  Moor,  894. 
5.  Order  quashed  by  this  Court  on  special 
case,  in  general  terms :  what  may  be  ex- 
plained, and  how. 

An  order  of  removal,  and  an  order  of  ses- 
sions confirming  it,  were  quashed  by  this 
Court,  on  a  case  stated  for  their  opinion, 
because  the  examination,  relied  upon  as 
showing  a  settlement  by  renting  a  tenement, 
stated  that  *'  re»<,"  and  not  **  the  rent,"*  was 
paid.  The  respondents  again  removed  the 
paupers  to  the  appellant  parish,  which  ap- 
pealed again,  relying  upon  the  former  judg- 
ment in  Q.  B.  as  an  estoppel.  On  a  case 
stated  by  the  sessions,  confirming  the  letter 
order  subject  to  the  opinion  of  this  Court, 
it  sppeared  that,  in  the  former  case,  the 
sessions  had  stated  that,  if  this  court  held  the 
objection  good,  the  order  of  removal  waa  to 
be  quashed  *^for  deficiency  in  the  examima* 
tion  .**'  it  appeared  also  that  the  judgment  of 
this  Court  was,  simply,  that  the  orders 
should  *'  be  teverally  quashed.**     Held  : 

1.  That  the  respondents  were  not  estopped 
by  the  former  judgment  in  Q.  B. ;  but  might 
have  shown  (if  they  had  been  able)  that  it 
proceeded  on  matter  of  form  only. 

2.  That  the  appellants  were  at  liberty,  if 
necessary,  to  show  by  evidence  (which  ths 
sessions  had  not  allowed  them  to  do>  that  the 
judgment  turned  on  matter  of  substance. 

3.  That  the  objection,  admitted  on  the 
present  case  to  have  been  as  above  ststed, 
was  substantial  and  valid. 

4.  That  the  quashing  of  the  former  orders 
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by  this  Court,  being  general  in  terms,  and 
uot  explained  by  evidence,  must  be  deemed 
a  quashing  on  the  merits. 

5.  That,  if  the  provisional  judgment  of  the 
Seaebns  in  the  first  special  case  could  be 
loqked  to,  the  words  "  for  deficiency  of  the 
examination"  might  have  been  explained  by 
evidence,  or  by  a  special  entry,  to  mean  a 
deficiency  merely  formal:  but  that,  unex- 
plained, they  must  be  taken  to  import  a  sub- 
stantial defect.    Regina  v.  Lud;  910. 

6.  On  respondent's  motion  after  notice  of 
abandonment. 

Where  appellants  against  an  order  of  re- 
moval  have  delivered  grounds  of  appeal  con- 
taining objections  of  form,  and  respondents, 
having  given  notice  of  abandonment,  apply 
to  have  their  own  order  quashed,  such  quash- 
ing is  not  conclusive,  though  there  be,  in  tho 
grounds  of  appeal,  other  objections  going  to 
the  merits,  and  though  the  notice  does  not 
specify  the  grounds  of  abandonment. 

Therefore,  where,  under  such  circum- 
stances, the  sessions  had  quashed  the  order, 
with  an  entry.  '*  Order  quashed,  without 
any  special  entry,  as  the  Court  have  no  evi- 
dence before  them  to  enable  them  to  make 
such  entry :"  Udd^  that  a  subsequent  Court 
of  Quarter  Sessions,  on  appeal  against  a  new 
order  bringing  the  same  settlement  into 
question,  might  properly  decide  that  the 
quaahing  was  not  conclusive.  Regina  v. 
Landkey,  905. 

7.  What  objection  conclusive,  910.  Ant^,  5. 

8.  Effect  of  quashing  generally,  no  explana- 
tion being  given,  910.    Ante,  5. 

9.  Efiect  of  quashing  "  for  deficiency  of  the 
examination,"  910.    Ante,  5. 

XXXIV.  Appeal  against  order  of  removal : 
abandonment  by  respondents. 

Quashing     not    conclusive,    905.      Antd, 
XXXIII.  6. 

XXXV.  Appeal  against  order  of  removal:  spe- 
cial entries. 

How  far  conclusive,  878,  894,  905.    Antd, 
XXXIII. 

XXXVI.  Appeal  against  order  of  removal : 
mandamus. 

1.  Costs  when  given  to  the  successful  party. 

When  cause  is  shown  against  a  rule  for  a 
mandamus,  the  Court,  in  the  exercise  of  its 
discretion,  under  stat.  1  W.  4,  c.  21,  s.  6,  will 
in  general  order  costs  to  be  paid  by  that 
party  to  the  application  who  ultimately  fails 
to  that  party  who  ultimately  succeeds :  but 
the  rule  is  not  invariable. 

Where,  however,  the  sessions  had  dis- 
missed an  appeal  on  a  frivolous  preliminary 
objection  (namely,  that  the  notice  of  appeal 
purported  to  be  given  not  by  the  churchwar- 
dens and  overseers,  but,  as  the  fact  was,  by  a 
majority  of  the  churchwardens  and  over- 
•aers  acting  on  behalf  of  all),  and  a  motion 


was  made  for  a  mandamus  to  the  justices  to 
enter  continuances  and  hear  the  appeal, 
against  which  motion  the  respondents,  and 
not  the  justices,  showed  cause,  and  the  man- 
damus issued  and  was  obeyed :  Hddt  that 
the  respondents  might  properly  be  required 
to  pay  the  costs  of  the  motion  for  a  manda- 
mus and  of  the  writ,  although,  in  showing 
cause,  they  had  upheld  the  judgment  of  a 
Court,  given  in  their  favour.  Regina  v.  Sur- 
rey t  Justieee,  37. 
2.  Costs  when  given  to  successful  party. 

Appellants  against  an  order  of  removal 
are  entitled  to  enter  and  respite  the  appeal 
at  the  sessions  next  following  the  order, 
without  giving  notice,  though  more  than 
thirty-five  days  (stat.  4  &  5  W.  4,  c.  76,  ss. 
79,  81)  have  elapsed  between  the  receipt  of 
the  order  and  the  holding  of  the  sessions ; 
and  to  have  the  appeal  tried,  upon  notice  at 
the  next  sessions  after. 

The  sessions  having  refused  to  hear  an 
appeal,  because  more  than  thirty-five  days 
had  elapsed  between  the  receipt  of  the  order 
and  the  next  sessions,  this  Court  grsnted  a 
mandamus,  calling  upon  them  to  enter  con- 
tinuancea  and  hear.  And,  the  writ  having 
been  obeyed,  costs  were  granted  to  the  ap- 
pellants on  motion,  though  the  respondents, 
in  opposing  the  rule  nisi  for  a  mandamus,  sup- 
ported a  judgment  of  the  sessions  in  their 
favour ;  and  though  the  appellants  ultimately 
succeeded,  not  on  the  question  of  settlement, 
but  on  the  omission  of  the  respondents  to 
send  with  the  examinations  a  document  re- 
ferred to  in  them.  Regina  v.  Londoni  Jum- 
tieeM,  41. 
XXXVII.  Pauper  lunatic :  stat.  9  G.  4,  c.  40. 
1.  Indemnification  against  expenses  incurred 
under  a  bad  order. 

Twojosticesof  the  county  of  R.,  assuming 
to  act  under  stat.  9  G.  4,  c.  40,  directed  the 
parish  officers  of  H.,^  in  that  county,  to  p^y 
certain  sums  to  the  keeper  of  a  bouse  for 
the  reception  of  insane  persona  in  the  county 
of  S.,  for  the  maintenance  of  an  insane  per 
son,  whose  settlement  they,  by  the  same 
order,  adjudged  to  be  in  H.  H.  made  pay- 
ments under  this  order,  but  appealed :  the 
order  was  confirmed  at  sessions ;  but,  on  a 
case  reserved,  the  orders  of  justices  and  of 
sessions  were  quashed  by  this  Court,  on  the 
ground  that  the  two  justices  of  R.  had  no 
jurisdiction. 

Held^  that  this  court  could  not  award  a 
mandamus,  calling  upon  the  justices  of  R. 
to  direct  their  county  treasurer  to  repay  to 
H.  payments  which  that  parish  had  made 
under  the  first-mentioned  order  from  the 
time  of  its  being  granted  to  the  time  of  ita 
being  quashed.  Regina  v.  Radnorehire^  Jvs- 
Ifcet.  159. 
2.  Explaining  by  evidence  the  grounds  ob 
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which  a  former  order  was  quashed,  886. 
Ante,  XXXIII.  3. 
3.  Whether  quashing,  not  on  formal  grounds, 
is    necessarily   conclusive,   886.     Ante, 
XXXIII.  3. 

XXXVIII.  Special  case. 

1.  The  judgment  of  the  Queen*s  Bench  he- 
comes  the  judgment  of  the  sessions,  886. 
Ante,  XXXIII.  3. 

2.  The  judgment  being  general  that  the 
order  be  discharged,  the  grounds  may  be 
explained  by  evidence,  886,  910.  Ante, 
XXXIII. 

XXXIX.  Certiorari. 

1.  On  fiat  by  Judge  at  Chambers,  32.  AntS, 

XXIX.  1. 
8.  Costs  to  Poor  Law  Commissioners,  291. 

Ante,  III. 

PORT. 

I.  Byelaws. 

Subjecting  ship  to  control  of  hsrbour-mas- 
ter,  713.    Chabtbrpartt,  I.  1. 

II.  Harbour-master. 

Effect  of  his  control  on  the  responsibility  of 
the  master  of  the  ship,  713.  Charter- 
party,  1.  1. 

POSITIVENESS. 
In  avowries,  130.    Replevik,  II.  1. 

POSSESSION. 

I.  Of  goods. 

1.  Right  to,  a  species  of  property,  592. 
Goods,  I. 

2.  Inference  of  assignment  from,  365.  Ex- 
ecutors, II.  1. 

II.  Of  lands. 

1.  Adverse,  555.    Lijutattoii ,  II.  2. 

2.  Nonadverse,  328.    Devise,  I. 

III.  Injury  to. 

By  obstructing  public  highway,  991.  River, 
I. 

POWER. 

I.  Restriction  as  to  time. 
Notwithstanding  impossibility,  923.    Arbi- 
tration, V.  1. 

II.  Given  by  reference  to  other  powers,  291. 
Poor,  III. 

POWER  OF  ATTORNEY. 
To  receive  payment. 
What  receipt  it  authorises,  396.    Bank  op 
England,  I.  1. 

PRACTICE. 

I.  Mercantile,  396, 425.    Bank  op  England, 
I.  1. 

II.  Condemnation  by  Ecclesiastical  Court  in 
conformity  with,  691.    Clerot,  II.  1. 

III.  Of  the  superior  Courts  of  Common  Law. 
See  Action,  Amendment,  Application, 

ARBrrRATiON,  Arrest,  Attorney,  Bill  of 
Exceptions,  Certiorari,  Chancery,  Con- 


solidation, Costs,  Damage,  Declaratio«« 
Demurrer,  Execution,  Fees,  Habsas 
Corpus,  Judge,  Judgment,  Jury,  Manda- 
mus, New  Trial,  Notice,  Oyer,  Plea, 
Prohibition,  Record,  Regulje  Gene- 
bales,  Replication,  Rule,  Scire  Facias, 
Trial,  Verdict. 

PRESENTMENT. 

I.  Pleading,  130.    Replevin,  II.  1. 

II.  For  payment,  52.    Bills,  XII. 

PRESUMPTION. 

I.  Knowledge  of  the  law,  60.    Arrest,  I.  L 

II.  That  a  person  has  a  Christian  name,  431. 
Gambling,  I.  1. 


False 


PRETENCE. 
False  Pbetences. 


PRIVITY. 

I.  Of  contract,  209.    Covenant,  I.  1. 

II.  Of  estate,  209.    Covenant,  1. 1. 

PRIZE. 
In  Derby  lottery,  431.    Gambling,  I.  1. 

PROBATE  DUTY. 
Return  of,  637.    Executors,  II. 

PROCEDENDO. 
After  removal  of  cause  from  inferior  court. 
When  a  cause  has  been  removed  from  m 
inferior  court  by  habeas  corpus  at  the  de- 
fendant's instance,  and  no  further  step  taken 
on  either  side  for  a  year,  the  plaintiff  may 
apply  ex  parte  for  a  procedendo  to  issue  un- 
less bail  in  this  Court  be  given  within  four 
days.  And  the  bail  below  cannot  move  lo 
set  aside  such  procedendo  when  issued,  until 
they  or  the  defendant  have  put  in  bail  in  this 
Court.    Blandutrd  v.  De  la  CnmU,  869. 

PROCEDURE. 
Distinction   between  criminal  and  civil,  691. 
Clergy,  II.  1. 

PROCEEDINGS. 
Stay  of.    Stating  Proceedings. 

PROCLAMATION. 
At  court  baron,  469.    Copthold,  II.  1. 

PROHIBITION. 

I.  To  Ecclesiastical  Court. 

1.  Proceedings    how  construed  after  sen 
tence,  691.    Clergy,  II.  1. 

2.  In  a  proceeding  for  penalties  for  nonrMi 
dence,  691.    Clergy,  II.  1. 

3.  Not  on  a  matter  of  practice,  691.    Clu 
GY,  II.  1. 

II.  Practice. 

Where  a  prohibition  is  applied  ibr»  the 
Court  will  always,  on  the  demand  of  ths 
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party  agminst  whom  the  application  is  made, 
put  (he  party  applying  to  declare  in  prohibi- 
tion.   Bemington  v.  Dolby t  176. 
III.  Pleading:  declaration. 
Grood  as  showing  parties  at  issue  on  matters 

of  temporal  cognisance. 

Declaration  in  prohibition  recited  that  F. 
was  a  parish,  in  which  was  an  immemorial 
parish  charch,  and  that  the  inhabitants,  from 
time  immemorial,  repaired  the  church,  &,c., 
there  by  rates  on  lands,  &c.,  within  F. :  that 
D.  (the  plaintiff;  was  churchwarden  of  F. : 
that  R.  (defendant)  being  churchwarden  of 
parish  L.,  cited  D.  in  the  Spiritual  Court,  in 
a  cause  of  subtraction  of  church  rate,  and  in 
the  libel,  alleged  :  (1)  That  F.  was  a  hamlet 
in  parish  L. ;  (2)  That  there  was  a  custom  by 
which  the  inhabitants  of  F.  supported  iheir 
own  church  (called  chapel  in  the  libels  and 
contributed  to  the  support  and  reparation  of 
the  parish  church  of  L.,  and  all  expensa  and 
charges  Heee$»arily  laid  out  by  the  churrhwar' 
dens  ofL.^  in  the  proportion  of  three *eighth8 ; 
<3)  That  the  parish  church  of  L.  needed  re- 
pairs, and  the  rate -payers  of  L.  made  a  rate 
towards  them,  of  which  three-eighths  ought 
to  have  been  paid  by  the  inhabitants  of  F. 
according  to  the  custom.  The  count  then 
stated  that  D.  gave  in  a  negative  issue  to  the 
libel,  denying  its  allegations.  That  after- 
wards, and  after  the  libel  had  been  ad- 
mitted to  proof,  D.,  by  personal  answers, 
pleaded  :  (1)  That  F.  was  not  part  of  parish 
L.;  (2)  Admitting  that  the  inhabitants  of 
F.  supported  their  own  church,  but  denying 
that  there  was  a  custom  by  which  they  contri- 
buted to  the  support  and  reparation  of  the 
parish  church  of  L.,  and  all  or  any  of  the 
expentet  and  charges  neceaaarily  laid  out  and 
expended  by  the  ehurehwardene  of  JL,  in  the 
proportion  of  three-eighths;  (3)  Admitting 
the  need  of  repairs,  and  the  rate,  but  deny- 
ing that  three-eighths  ought  to  be  paid  by 
the  inhabitants  of  F.  according  to  any  cus- 
tom. That  afterwards  D.  alleged  and  articu- 
lately propounded  that  F.  was  a  distinct  pa- 
rish, and  had  a  parish  church,  which  had 
been  immemorially  repaired  and  msintained 
by  the  parishioners  of  F. ;  that  F.  was  not 
within  (he  parish  of  L. ;  that  there  was  not  a 
custom  by  which  the  inhabitants  of  F.  con- 
tributed to  the  support  and  reparation  of  the 
parish  church  of  L.  (not  noticing  the  genera] 
allegation  as  to  all  expenses  and  charges, 
&c.,)  in  the  proportion  of  three -eighths,  and 
that  there  was  no  custom  that  the  inhabitants 
of  F.  contributed  in  the  proportion  of  three- 
eighths,  or  any  other  proportion,  to  the 
maintenance  and  reparation  of  the  parish 
church  of  L.  The  count  then  stated  that  the 
suit  was  still  pending,  and  defendants  were 
proceedine therein.  Wherefore  plHintiffpray- 
ed  a  writ  to  prohibit  the  Judge  of  the  Spiri- 

VOL.  IX. — 82  8 


tual  Court,  and  R.  from  further  holding  plea 
in  any  matter  touching  the  premises. 

Hdd^  on  demurrer  to  a  plea,  a  good  decla- 
ration, as  showing  that  the  parties  were  at 
issue  upon  two  questions  of  fact,  and  which 
were  of  temporal  cognisance:  viz.  whether 
F.  was  part  of  L.,  and  whether  there  was 
such  a  custom  as  alleged  in  the  libel. 

Flea :  that  there  was  a  custom  by  which 
the  inhabitanta  of  F.  supported  their  own 
chapel  and  contributed  to  the  support  and 
reparation  of  the  parish  church  of  L.  (not 
noticing  the  general  allegation  as  to  "a2/ 
expenses  and  charges j^^  &c.)  in  the  propor- 
tion of  three-eighths,  in  manner  and  form  as 
in  the  libel  alleged. 

Held  bad,  on  demurrer,  as  not  asserting 
the  custom  alleged  in  the  libel,  and  as  not 
noticing  the  other  issue  in  fact  respecting 
the  parochialiiy  of  F.  Dolhy  v.  Bemington^ 
179. 
IV.  Pleading:  plea. 

1.  Bad  as  relying  on  a  custom  different  from 
that  asserted  in  the  libel,  179.    Ante,  III. 

2.  Bad  as  not  noticing  all  the  answers  in 
fact  asserted  in  the  declaration,  179. 
Anta,  III. 

3.  Entirenessof  custom,  179.    Ant^,  III. 

PROMISSORY  NOTE. 
Bills  of  Exchange  and  Pbomissort  Notes. 

PROMOTIONS. 
Page  597. 

PROPERTY. 
In  goods. 
Lien,  592.    Goods,  I. 

PROSECUTOR. 
Costs :  subscription,  302.    Costs,  I.  1. 

PROVINCE. 
Probate  in  different  provinces,  637.    Execu- 
tors, III. 

PROVISIONAL  COMMITTEE. 
Page  612.    Action.  IV.  2. 
936.    Company,  II.  1. 

PROVISO. 
In  statute,  669.    Conviction,  IV. 

PUBLIC  COMPANY. 
Company. 

PUBLIC  WORKS. 
Compensation,  443.    Compensation,  II.  8. 


QUARTER  SESSIONS. 


Sessions. 
.See  Court. 
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RACE. 
Derby  lottery,  43L    GAMBLOia,  L  1. 

RAILWAY  COMPANY. 

I.  Purposes. 

What  the  Court  will  tmke  notice  of,  563. 

COMPAMT,  I.  1. 

II.  Provisional  and  managing  committees,  936. 
Company,  II.  1.  612.  Actwh,  IV.  2. 

III.  Shares  in. 

).  Legality  of  sale  beiore  complete  registra- 
tion, 563.     COMPAKT,  I.  1. 

2.  How  described  in  declaration,  563.  Com- 
pany, I.  1. 

IV.  Action  ibr  tsurreys,  986.    DECLARirioir, 
II. 

V.  Mandamus  to  summon  compensation  jury, 
980.    Mandamus,  III. 

VI.  Indictment. 

For  cutting  through  highway,  315.  Corpo- 
ration, III. 

RATE. 

I.  County,  261.    County  Ratr,  II. 
XI.  Poor.    Poor. 

READINESS. 
Pleading,   164.    Pleawnq,  XX.   137.    Con- 
tract, XVII.  1. 

REASONABLE  BELIEF. 
Page  1005,  1014.    Action,  VI.  1. 

RECEIPT. 
L  Ef&ct  of  power  to  give,  396,  409.    Bank  op 
England,  I.  1. 

II.  Of  dividends  by  agent,  396.     Bank  op 
England,  I.  1. 

RECEIVER. 
Inference  of  authority  to  enter,  623.    Tres- 
pass, I. 

RECORD. 

I.  Distinction  between  record  and  transcript, 
523,  629  n.    Patent,  L  II. 

II.  Transmission  of  from  Chancery  to  Q.  B., 
523.  629  n.    Patent,  L  IL 

III.  Estoppel  by,  878.    Poor,  XXXIII.  1. 

IV.  Explanation  by  evidence,  878,  886,  894, 
910.    Poor,  XXXin. 

RECOVERY, 
Former  recovery,  759.    Judgment,  IV.  1. 

RECTOR. 
What  implied  in  the  description,  691.    Cler- 
gy. IL  1. 

REDEMPTION. 
Equity  of.  1037.    Mortgaor,  III.  L 

REFERENCE. 
To  valuation,  779.    Contract,  IX.  1. 

REFUSAL. 
1.  To  admit ;  unintentional  omiaaion  of  part, 
114.    Bankrupt.  IV. 


n.  What  is. 
Not  ignorant  aaaent  to  slteniative,  6a   Ak- 
rest,  I.  L 

REGISTRAR. 
Of  Conaiatorial  Court,  691.    Curgt,  IL  L 

REGISTRATION. 
L  Of  ships.  806.    Shipping. 
II.  Of  joint  stock  oompaniea.  563.    Compamy, 

LL 

REGULjE  GENERALES. 
L  Hil.  2  W.  4.  L.  37.     Rule  to  declare  in 

cause  removed    from    inferior  court,   869. 

Procedendo. 
II.  Hil.  2  W.  4,  L.  44.    Oyer :  inserting  the 

whole  deed  at  the  head  of  the  plea.  282. 

Bond.  L  1. 
IIL  Hil.  2  W.  4.  L.  110.    Costa  against  pan- 

pf  r.  978.    Pauper.  L 

IV.  Hil.  4  W.  4,  2.  Frivolous  demurrer,  1015. 
Demurrer.  I.  3. 

V.  Hil.  4  W.  4.  General  Rules  and  Reou- 
lations.  5.  Inserting  common  with  special 
count,  986.    Declaration,  IJ. 

VI.  Hil  1  Vict.  Defendant's  special  jury,  80a 
Jury,  I. 

VII.  M.  10  Vict.  Table  of  fees,  as  relates  to 
crown  process,  599. 

RELATION. 
Of  act  of  bankruptcy,  873.    Bavxsitpt,  IIL  1. 

REMEDY. 

I.  By  action. 

For  damage  occasioned  by  public  nnieance, 
991.    River,  I. 

II.  By  appeal  against  rate  rather  than  by  op- 
posing mandamua,  942.    Poor,  XL 

III.  Against  feme  covert  for  eosU,  948.  Ba- 
ron AND  Feme,  I.  1. 

IV.  Wrong  without.  159.  Poor,  XXXVIL  1. 

RENT. 
Arrere,  14.    Distress,  L 

•REPLEVIN. 

I.  Pleading :  generally. 

In  what  respects  different  from  pleading  in 
trespass,  130.    Post,  II.  1. 

II.  Pleading:  avowry. 

1.  Particularity  and  positiveness  of  allega- 
tion. 

Avowry  stated  that  plaintiff  was  an  mhabi- 
tant  and  resiant  within  a  manor,  which  had 
an  immemorial  court  leet,  to  which  he  owed 
suit  and  service  ;  that  the  jury  of  the  oouft 
was  sworn,  according  to  the  immemonal 
custom  of  the  manor,  to  examine  weights 
and  measures  within  the  manor ;  that  they 
proceeded  to  do  so,  but  plaintiff,  while  they 
were  so  proceeding,  ••  knowingly  and  aa- 
lawfully  obatructed  the  said  jurors  in  each 
examination ;"  that  the  obstniciion  was  p>«> 
aented,  and  plaintiff  amerced,  ami  defend* 
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ant,  as  bailiff,  in  execution  of  a  warrant, 
Slc,  to  collect  the  amercement,  took  plain* 
tifi*8  goods  88  a  distress. 
On  special  demurrer,  Held: 
That  the  nature  of  the  act  of  obstruction 
ought  to  have  been  more  specifically  stated ; 
and  the  avowry  was  therefore  bad,  as  the 
presentment  was  not  a  sufficient  answer  in 
an  action  of  replevin,  without  a  direct  aver- 
ment that  the  fact  presented  took  place. 
Frogt  V.  Lloyd,  130. 

2.  For  rent  arrere  at  common  law,  14.  Dis- 
tress, I. 

REPUCATION. 
i.  De  injuria. 

1.  What  a  sufficient  admission  of  some  in- 
terest in  plaintiff,  602.    Bills,  XV.  2. 

2.  See  also  599.    Bills,  XV.  1. 

II.  To  plea  of  Statute  of  Limitations,  609. 
Limitation,  IV. 

III.  Conclusion. 

With  verification,  282.    Bond,  L  1. 

IV.  Demurrer  to. 

Setting  asifle  as  frivolous,  282.     Bono,  1. 1. 

V.  Construction  of. 

With  regard  to  the  allegations  on  the  whole 
record,  282.    Bond,  I.  1. 

REPRESENTATION. 
Fraudulent,  197.    Deceit,  I.  1. 

REPUTATION. 

I.  Evidence  of,  298.    Evidence,  VIL 

II.  Reputed  manor,  298.    Evidence,  VII. 

RESALE. 
Page  1030.    Vsndoes  and  Puechasees. 

RESCINDING  ORDER. 
Page  802.    Judob,  IL  3. 

RESIDENCE. 
Of  clergy,  691.    Clebot,  IL  1. 

RESTITUTION. 
Of  money  paid  under  void  order,  when  and  how 
not  enforced,  159.    Poob,  XXXVII.  1. 

REVENUE. 

I.  Assessed  taxes. 

Power  of  commissioners,  155.    Conviotiov, 
LL 

II.  Customs.    CusToms. 

III.  Stamps.    Stamp. 

IV.  Return  of  probate  duty,  637.  Exbcittobs, 
III. 

REVERSIONER. 
Action  by,  for  injury  by  public  nuisance,  991. 
River,  I. 

RIGHT. 

I.  Distinction  between  the  private  rights  of  the 
party,  and  the  rights  of  the  public,  371. 

CoNdlDEBATIOir,  I. 


II.  Elecinn  between  inconsistent  rights,  555. 

LlMFTATION. 

RIOT. 
Compromise  of  indictment,  371.    Oonsideba- 

TION.'I. 

RIVER. 

I.  Public  navigable :  obstruction. 

What  damage  sufficient  to  support  action  by 

individual  in  possession. 

A  count  in  case,  stating  that  plaintiff  was 
possessed  of  a  messuage  abutting  on  a  pub- 
lic navigable  river,  and  by  reason  thereof 
was  accustomed  and  of  right  entitled  to  have 
iree  use  and  navigation  of  the  river,  for  the 
purpose  of  passing  in  boats  snd  conveying 
goods  to  the  messuage,  and  convenient  ac- 
cess to  the  messuage  from  the  river,  but  that 
defendant  fixed  barges,  planks,  &c.,  in  the 
part  of  the  river  near  the  messuage,  and  kept 
and  continued  the  same,  and  thereby  hin- 
dered plaintiff  fi-om  having  the  iree  use  of  the 
river,  and  passing  in  boats  and  conveying 
goods  to  and  from  the  messuage,  and  plaintiff 
was  thereby  put  to  expense  in  endeavouring 
to  remove  the  obstructions,  and  was  obliged 
to  convey  the  goods  in  a  longer  and  more  in- 
convenient route,  is  good  as  sufficiently 
showing  a  particular  injury  to  the  individual. 

But.  if  the  jury  negative  the  actual  damage, 
plaintiff  cannot  have  judgment. 

A  count  stating  plaintiff  to  be  reversioner 
of  premises,  occupied  by  his  tenants,  and 
abutting  on  a  public  navigable  river,  and  that 
plaintiff  and  all  the  liege,  Slc.  were  accus- 
tomed of  right  to  have  free  navigation  and 
passage  on  the  river  for  boats,  dtc.,  and 
plaintiff  was  accustomed  of  right  to  have,  for 
the  enjoyment  of  the  premises  by  his  tenants, 
firee  use  and  navigation  of  that  part  of  the 
river  near  to  the  same,  and  free  passage  for 
all  persons  in  boats  to  approach  the  same, 
and  pass  to  the  premises  from  the  river,  and 
unload  the  boats  on  the  premises,' without 
obstruction ;  but  that  defendant  fixed  barges, 
planks,  &c.,  in  the  part  of  the  river  near  the 
premises,  and  thereby  obstructed  the  use  and 
navigation  of  that  part,  and  hindered  persons 
from  passing  to  the  premises  frt>m  the  river, 
and  hindered  the  unloading  of  boats  on  the 
premises,  and  by  means  thereof  plaintiff  was 
injured  in  his  reversionary  interest,  is  bsd  in 
arrest  of  judgment,  as  not  showing  a  damagv 
to  the  reversionary  interest.  DobfH  y. 
Blackmore,  991. 

II.  What  damage  not  suffieient  to  support  ac- 
tion by  reversioner,  997.    Ant^,  I. 

RULE. 

I.  Absolute :  amendment. 

To  make  it  correspond  with  writ,  when  re- 
fused, 980.    Mandamus,  III. 

II.  Burthen  of  proof. 

i     Payment  by  co-defendant,  302.  Costs,  1. 1. 
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RULES,  GENERAL. 
RseuLiB  Gemerales. 


SALE. 
I.  By  sheriff:  payment  of  landlord' a  rent,  223. 

Execution,  IL  I. 
XL  Generally.    Veitdobs  and  Purchasibs. 

SATISFACTION. 

I.  By  former  judgment,  759.  Judgmeht,  IV.  1. 

II.  Under  accord.    Accord. 

SCIENTER. 
KjrowLBDOs.    Notice. 

SCIRE  FACIAS. 
I.  To  repeal  patent,  523,  529  n.    Patent. 
IL  Issued  out  of  and  returnable  in  Chancery. 

1.  Judgment  where  given,  523.    Patent, 
IL  L 

2.  The  sending  into  Q.  B.  how  entered,  529 
n.    Patent,  I.  1. 

3.  Amendment  of  proceedings  in,  529  n. 
Patent,  L  1. 

4.  Proceedings  in  execution,  523.    Patent, 
ILL 

SECOND  APPLICATION. 
When  allowed,  980.    Mandamus,  III.   1024. 
Bankrupt,  IX.  1. 

SECURITY. 
Valuable,  271.    False  Pretences,  1. 1. 

SEIZURE. 
Quousque. 
Warrant  of,  469.    Copyhold,  II.  1. 

SENTENCE. 
Construction  of  proceedings  after,  691.  Cler- 
OT,  IL  I. 

SERVANT. 
Master  and  Servant. 

SESSIONS. 
L  Quarter  sessions :  advocates. 

Exclusive  audience,  279.    Barrister. 
IL  Orders. 

For  exclusive  audience,  279.    Barrister. 

III.  Conclusiveness  of  their  judgments,  Poor, 
XXXIIL 

IV.  Petty. 

For  what  district,  458.    Compensation,  1. 1. 

SET  OFF. 
Money  had  and  received. 
Not  sum  fixed  by  an  allocatur  under  Judge*s 
order  without  consent,  744.    Attornxt, 
IX. 

SETTING  ASIDE  PROCEEDINGS. 
Frivolous  demurrer  to  plea,  1015.    Demur- 
rer, I.  3. 


SHARES. 
Sale  of:  legality,  563.    Company,  I.  1. 

SHERIFF. 

I.  Information  to  be  given  to  party  arrested, 
60.    Arrest,  I.  1. 

II.  Duty  on  executions.  Execution. 

III.  His  charges. 

From  whom  recoverable,  754.  Attorney, 
V.  L 

SHIPPING. 
I.  Registration. 

1.  For  what  owners. 

Under  stat.  8  &,  9  Vict.  c.  89,  a  corpora- 
tion within  the  United  Kingdom,  some  mem- 
bers of  which  are  foreigners  and  persons  re* 
siding  abroad,  may  register  ships  which  are 
the  property  of  such  corporatioD.  SeginaY, 
Amaud,  806. 

2.  Compelled  by  mandamus,  806.    Ante,  1. 
IL  Owner. 

1.  Injuries  to  which  the  owner  oontribates, 
713.    Charterparty,  L  1. 

2.  Where  he  is  also  master,* 713.  Chak- 
terparty,  I.  1. 

3.  Corporation  comprising  foreigners,  806. 
Ante,  L  1. 

III.  Master. 

1.  How  far  ship  is  under  his  care  whilst  un- 
der control  of  harbour-master,  713.   C  har- 

TERPARTY,  I.  1. 

2.  Delay  occasioned  by,  713.  Charter- 
party,  I.  1. 

IV.  Crew. 

Delay  occasioned  by,  713.  Charterpartt, 
LL 

V.  Pilot :  local,  under  bye-laws. 

Effect  of  bis  control,  713.  Charterparty, 
LL 

VI.  Harbour- master. 

Eflect  of  his  controlling  powers  on  respona- 
bility  of  master  of  ship,  713.  Chartrr- 
PARTY,  I.  1. 

VII.  Charterparty.    Charterparty. 

VIII.  Smuggling,  669.    Conviction,  IV. 

SIGNATURE. 
Attestation  by  marksman,  648.    Wiu^  I.  1. 

SLANDER. 
See  Defamation. 

SMUGGLING. 
Conviction  for  being  found  on  board 
liable  to  forfeiture,  669.    Conviction,  IV, 

SOLICITOR. 
Attorney. 

SPECIAL  CASE. 
From  sessions.    Poor,  XXXVIH. 


1  Jury. 


SPECIAL  JURY. 
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SPECIAL  VERDICT. 

I.  How  construed,  469,  517.   Copyhold,  II.  1. 

II.  Diflerence  between  special  verdict  in  eject- 
ment and  in  treepaaa  for  mesne  profits,  469, 
517.     COPTBOLD,  II.  1. 

SPORTING. 
Without  a  certificate,  155.    Conviction,  I.  1. 


Page  431. 


STAKEHOLDER. 
Gambling,  I.  1. 


STAMP. 

I.  Admissibility,  though  not  stamped. 

For  collateral  purpose,  824.  Conspiracy, 
II.  1. 

II.  Document    containing   two   instruments, 
312.    Bills,  IV.  2. 

III.  On  altered  instrument,  906.  Bills,  II.  1. 

IV.  On  sgreements. 

A  memorandum  which  does  not  constitute 
the  obligatory  document,  does  not  require 
a  stamp,  779.    Contract,  IX.  1. 

V.  On  bills  and  notes. 

1.  On  note  containing  collateral  statement, 
312.    BiLi.s,IV.  2. 

2.  On  altered  bills  and  notes,  306.  Bills, 
II.  1. 

VI.  Return  of  probate  duty,  637.  Ezbcttors, 

in. 

STATUTES. 
First  :  generally. 

I.  Difllerent  kinds  of  statutes. 

What  are  local  and  personal  acts,  617.  Limi- 
tation, V. 

II.  Mistakes  in  parliament  roll. 

•*  Interest"  for  •*  rent'*  in  stat.  3  &  4  W.  4, 
c.  27,  8.  9,  328,  360.    Drviss.  I. 

III.  Incorporation. 

Of  amended  ac4,  458.    Compensation,  I.  1. 

IV.  Proviso. 

Distinction  between  a  proviso  and  a  general 
over-riding  enactment,  669.  Conviction, 
IV. 

V.  Schedule. 

Forms  in,  when  not  conclusive,  114.  Bank- 
rupt, IV. 

VI.  Prohibitory  clauses. 

Qualified  prohibition,  leaving  the  rest  as  at 
common  low,  651.    Lunatic,  I.  1. 

VII.  Clauses  of  exemption. 

Page  563.  Company,  1. 1,  669.  Contiction, 
IV. 

IX.  Construction.    Construction,  II. 

X.  Statutory  conveyance. 

When  it  passes,  469.    Copyhold,  II.  1. 

XI.  Pleading. 

1.  Reference  to  "statutes**  instead  of  "sta- 
ute,"  197.    Deceit,  L  1. 

2.  Exemptions  in  a  different  section,  669. 
Conviotion,  IV. 

3.  Exceptions  when  and  how  to  be  negatived, 
563.    Company.  I.  1. 

4.  Judicial  notice,  563.    Company,  I.  1. 
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XII.  Document  in  the  words  of  a  staiuie. 
When  not  sufficient,  bO.     Convu;tion,  I.  2. 

XIII.  Statutory  ibriiis. 

1.  How  far  directory,  651.     Lunatic,  I.  1. 

2.  Variations  that  do  not  vitiate,  651.     Lu 
natic,  1.  1. 

XIV.  Bona  fide  belief  of  acting  under,  1005. 
Action,  VI.  1. 

XV.  Enforcement  of  provisions. 
Mandamus  to  issue  warrant  of  commitment, 

when  refused,  976.     Conviction,  VIII.  1. 
Secondly  :  Decisions  on  general  acts. 

XVI.  23  H.  8,  c.  15.    (Costs.) 
Sect.  1.  Defendant's  costs,  948. 
Baron  and  Feme,  I.  1. 

XVII.  21  Jac.  1,  c.  16.    (Limitations.)    Limi- 
tation. 

XVIII.  29  Car.  2,  c.  3.    (Frauds.) 

1.  Sect.  3.  Assignment  of  leaseholds,  365. 
Executors,  II.  1. 

2.  Sect.  5.  Execution  of  wills,  648.     Will, 
I.  1. 

XIX.  3  W.  &  M.  c.  11.    (Poor.) 

Sect.  6.  Public  annual  office,  663.    Poor, 
XIX.  1. 

XX.  5  &  6  W.  &  M.  c.  11.    (Certiorari.) 
Sect.  3.  Costs  of  party  grieved,  302.    Costs, 

LI. 

XXI.  8  Ann,  c.  14.    (Landk>rd  and  Tenant.) 

1.  Sect.  1.  Payment  of  rent  before  removal 
of  goods  taken,  223.    Execution,  II.  1. 

2.  Sect.  6.  Distress  after  term,  14.  Distress, 
I. 

XXII.  9  G.  1,  c.  7.    (Poor.) 

Sect.  8.    Respite   of  appeal,    41.     Poor, 
XXXVI.  2. 

XXIII.  9  G.  1,  c.  29.    (Copyholds.) 

Sect.  9.  Protection  from  seizure,  469.    Co 
PYHOLD,  II.  1. 

XXIV.  2  G.  2,  c.  23.    (Attorneys.) 

Sect.  23.  Application  for  taxation,  744.  At- 
torney, IX. 

XXV.  12  G.  2,  c.  29.    (County  rate.) 

Sect.  2.  From  what  fund  to  be  contributed, 
261.    County  Rate,  IL 

XXVI.  17  G.  2,  c.  3.    (Poor.) 

Sect.  3.  Giving  copy  of  rate,  684.    Tou, 
LI. 

XXVII.  25  G.  2.  c.  36.    (Disorderly  Houses.) 
Sect.  10.    Certiorari,    235.      Disorderly 

House. 

XXVIII.  32  O.  2,  c.  28.    (Debtors.) 

Sect.  1.  Nomination  of  dwelling  houae  by 
party  arrested,  60.    Arrest,  I.  1. 

XXIX.  33  G.  3,  c.  80.    (Grand  Junction  Ca 
nal),  469.     Copyhold,  II.  1. 

XXX.  52  G.  3,  c.  93.    (Assessed  Taxes.) 
Sched.   (L)  Rule   13.     Information  before 

whom,  155.    Conviction,  I.  1. 

XXXI.  53  G.  3,  c.  72.    (.Manchester.) 
Clerk  to  stipendiary  magistrate,  458.    Com- 
pensation, I.  1. 

XXXII.  55  G.  3,  c.  51.    (County  rate.) 
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Sects.  1,  12.  How  assessed  and  levied,  261. 
County  Rate,  II. 

XXXIII.  59  G.  3,  c.  12.    (Poor.) 

Sect.  28.  Elzamination  of  persons  in  custody, 
894.     PooB,  XXXIII.  4. 

XXXIV.  3  G.  4,  c.  23.  (Summary  convictions.) 
Sect.  2.  Number  of  justices,  155.    Convic- 
tion, I.  1. 

XXXV.  4  G.  4.  c.  34.    (Master  and  Servant.) 
Sect.  3.    Absenting  fVom  service,  80,  92. 

Conviction,  I.  2.    V. 

XXXVI.  6.  G.  4,  c.  16.    (Bankrupt.) 

Sect.  3.    Procuring  execution,  873.    Bank- 
rupt, III.  1. 

XXXVII.  6  G.  4,  c.  50.    (Juries.) 
Sect.  30.  Special  jury,  800.    Jury,  I. 

XXXVIII.  7  G.  4,  c.  64.    (Criminal  Justice.) 
Sect.  21.  Indictment  in  the  words  of  the 

statute,  271.    False  Pibtsncss,  I.  1. 

XXXIX.  7  &  8  G.  4,  c.  29.    (Larceny.) 
Sect.  53.  Indictment  for  obtaining  valuable 

security  under  false  pretences,  271.  False 
Pretences,  I.  1. 
XL.  9  G.  4,  c.  40.    (Pauper  Lunatics.) 

1.  Sect.  41.  Maintenance  by  county,  159. 
Poor,  XXXVII.  1. 

2.  Sect.  42.  Successive  orders,  886.    Poor, 

xxxin.  3. 

XLI.  10  G.  4,  c.  44.    (Metropolitan  Police.) 
Sect.  41.  Action,  617.    Lihitation,  V. 

XLII.  11  G.  4  &  1  W.  4,  c.  65.    (Infants.) 
Sect.  9.  Protection  of  infant  fix)m  forfeiture, 
469.    Copyhold,  II.  1. 

XLIIL  1  W.  4,  c.  21.    (Mandamus.) 

1.  Sect.  4.  Party  interested,  942.  Poor,  XL 

2.  Sect.  6.  Costs  of  mandamus,  37.    Poor, 
XXXVI.  1. 

XLIV.  3  &  4  W.  4,  c.  27.    (Limitations.) 

1.  Sects.  2,  7.  Tenancy  at  will,  555.    Limi- 
tation, II.  2. 

2.  Sects.  2,  7.    Twenty  years*  occupation, 
863.    Limitation.  II.  1. 

3.  Sect.  9.  Receipt  of  rent,  328.    Devise,  I. 

4.  Sect.  15.  Reservation  of  five  years,  328. 
Devise,  I. 

5.  Sect.  15.  Term  of  five  years  how  avail- 
able, 555.    Limitation,  II.  2. 

XL  V.  3  &  4  W.  4,  c.  42.    (Amendment  of  the 
Law.) 

1.  Sects.  3,  5.    Special   replication,    609. 
Limitation,  IV. 

2.  Sect.  12.  Names  of  parties  to  bill,  427. 
Bills,  XIII.  2. 

CLVI.  3  &  4  W.  4,  c.  71.    (Assifes.) 

Sect.  3.  Local  actions,  978.    Pauper,  I. 
XLVII.  4  &  5  W.  4,  c.  76.    (Poor.)    Poor. 
JtLVIII.  5  &  6  W.  4,  c.  50.    (Highways.) 

Sect.  105.  Notice  of  action,  1005.    Action, 
VLl. 
CLIX.  5  d&  6  W.  4.  c.  76.    (Municipal  Cor- 

porations.) 

Sect.  66.   Compensation,  458.    Cohprnsa- 
tion,  I.  1. 


L.  1  &  2  Vict.  c.  106.    (Clergy.) 

1.  Sect.  10.  Costs,  691.    Clbrot,  II.  I. 

2.  Sects.  32,  114.  Nonr<e8idence,691.  ClsR' 
OY.  H.  1. 

LI.  2  &  3  Vict.  c.  47.    (Metropolitan  Police.) 

Sect.  18.  Conviction,  617.    Limitation,  V. 
LIL  2  &  3  Vict.  c.  71.  (Metropolitan  Police.*, 

Sect.  53.  Action,  617.    LmrrATioN,  V. 
LIII.  3  &  4  Vict.  c.  84.  (Metropolitan  Police.} 

Sect.  6.  Conviction,  617.    Limitation,  V. 
LIV.  3  &  4  Vict.  c.  86.    (Church  Discipline.) 

Sect.  23.  Criminal  suits,  691.  Clergy,  II.  1 
LV.  5  &  6  Vict.  c.  79.    (Stamp  duties.) 

Sect.  23.  Return  of  probate  duty,  637.  Exe- 
cutors, II. 
LVI.  5  &  6  Viet.  c.  97.    (Doable  costs.) 

Sect.  5.  Action,  617.    Loutatioii,  V. 
LVIL  5  &  6  Vict.  c.  100.    (Copyright),  197. 

DscErr,  I.  1. 
LVIIL  5  &  6  Vict.  c.  111.    (Mnnicipal  Cor- 

porationa) 

Sect.  2.  Compensation,  443.     Compensa- 
tion, II.  2. 
UX.  5  &  6  Vict.  c.  122.    (Bankrapts.) 

1.  Sect.  11.  Summons  to  trader  to  appear, 
114.    Bankrupt,  IV. 

2.  Sect.  12.  Admission  of  demand  on  sum- 
moos,  114.    Bankrupt,  IV. 

3.  Sect.   14.    Composition  within   fourteen 
days,  114.    Bankrupt,  IY. 

4.  Sect.   38.    Losses   by   gambling,   lOM. 
Bankrupt,  IX.  1. 

3.  Sect.  42.  Discharge  on  certificate,  1084. 
Bankrupt,  IX.  1. 
LX.  6  &  7  Vict.  c.  73.    (Attorneys 
Sect.  37.  Delivery  of  bill,  847,  858.  Attor- 
ney, VI. 
LXI.  7  &  8  Vict.  c.  110.    (Joint  Stock  Com- 
panies.) 

1.  Sect.  2.  Exemption  of  rail  way  companies, 
563.    Company.  I.  1. 

2.  Sects.  2, 26.   Negativing  exceptions,  561 
Company,  I.  1. 

3.  Sect.  26.  Sale  of  shares,  563.   Company, 
LL 

LXn.  8  &  9  Vict.  c.  87.    (Smuggling.) 

1.  Sects.  2,  4,  50.   Form  of  convietion,  669. 
Conviction,  IV. 

2.  Sect.  58.     Unreasonable    detainer,  669. 
Conviction,  IV. 

3.  Sect.  103.    Bad  commitment  how  sop- 
ported,  669.    Convictwn,  IV. 

LXIII.  8  &  9  Vict.  c.  89.    (Ships*  Register.) 

Owners,  806.    Shippiko,  I.  1. 
LXIV.  8  &  9  Vict.  c.  100.    (Lunatics.) 

Sects.  45,  46.   Form  of  order  and  medical 
certificates,  651.    Lunatic,  I.  1. 
LX  V.  8  &  9  Vict.  c.  109.  (Games  and  Wsgers.} 

Sect.  18.  Gambling,  431.    Gambliv«,  L  1. 
Thirdly:  Decisions  on  local  and  peisooai, 

public,  acta. 
LX  VI.  34  G.  3,  c.  24.  (Grand  Junction  CntO« 

261.    County  Rats,  IL 
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LXVIU  54  G.  3,  c.  ciii.  (Buckingham  county 

rale),  261.    County  Rate,  II. 
LXVIII.  4  6l  5  W.  4,  c.  uiii.    (Glastonbury 

parishes.) 

Settlement  of  poor,  241.    Poor,  XIII. 
LXIX.  7  &  8  Vict.  c.  ciii.    (Hull  docks.) 

Sect.   117.    Compensation,  443.    Compen- 
sation, II.  2. 
FovRTHLT :  Incisions  on  private  acta. 
LXX.  6  &  7  W.  4,  c.  16.    Marsh  Baldon  and 

Toot  Baldon  inclosure,  923.    Arbitration, 

V.I. 
Fifthly  :  Decisions  on  acts  of  toeal  and  per- 
sonal interest  arranged  according  to  the  aub- 

ject  matters. 
LXXl.  Canal  acts. 

Grand  Junction  Canal,  261.  County  Rate, 

11.,  469.      COPYBOLD,  II.  1. 

LXXII.  Touching  countiea. 

Buckingham    county  rate,  261.     CoiniTY 
Rate. 
LXXIII.  Glastonbury  pariahea,  241.    Poor, 

XIII. 
LXXIV.   Hull  docks,  443.    Compensation, 

II.  2. 
LXXV.  Inclosure  acts. 

Marsh  Baldon  and  Toot  Baldon,  923.    Ar- 

BrrRATION,  V.  1. 

LXXV  I.  Public  companies. 

1.  Rate  exemption  clauses,  261.    County 
Rate,  II. 

2.  Docks :  ooBipensatioo,  443.    Compensa- 
tion, II.  2. 

LXX  VII.  Police  acts. 
L  Manchester,  458.    Compensation,  1. 1. 
2.  Metropolis,  617.    LwrrATioN,  V. 

STATUTES  OF  LIMITATIONS. 
LmriATioN. 

STAYING  PROCEEDINGS. 
L  In  several  actiona  for  same  joint  cause 

against  seyeral  defendants. 

When  refused,  612.  Action,  IV.  2. 
II.  Agreement,  IV.  1.    Consideration,  II. 

STIPENDIARY  MAGISTRATE. 
Psge  458.    Compensation,  I.  1. 

STOCK. 
Government. 
Dividend  warrant,  396.    Bank  op  England, 
LL 

SUBSCRIPTION. 
L  To  Derby  Lottery,  431.    Gambling,  I.  1. 
II.  For  expenses  of  prosecution,  302.    Costs, 
LL 

SUFFERANCE. 
Tenant  by.    Estate,  III. 

SUIT. 
>>istinction  between  criminal  and  civil  auits. 
^91.    Clergy,  II.  1. 


SUMMARY  CONVICTION. 

Conviction. 

SURVEYOR. 
Of  highways,  1005.    Action,  VI.  1. 


TAXES. 

I.  Assessor  and  collector,  663.   Poor,  XIX.  1. 

II.  Parochial,  what  are,  261.    County  Rate, 
II. 

III.  Revenue. 

TENANT. 

I.  Landlord  and  tenant.  Landlord  and  Ten- 
ant. 

II.  At  will.    Estate,  II. 

III.  By  sufferance.    Estate,  III. 

TENDER. 
Pleading. 
In  declaration  on  contract  to  hire,  137.  Con- 
tract, xvn.  1. 

TENEMENT. 
Cow  tenement,  971.    Poor,  XVII.  2. 

TENURE. 
How  affected  by  lands  clauses  in  public  acts, 
469,  517.    CoPYBOLD,  IL  ]. 

TERM. 
Assignment,  1033.    Landlord  and  Tenant, 
L3. 

TIME. 

I.  Reasonable. 

1.  When  a  question  for  the  jury. 

In  an  action  of  debt  against  an  overseer, 
under  atat.  17  G.  2,  c.  3,  s.  3,  for  not  giving 
to  an  inhabitant  of  the  township,  as  directed 
by  s.  2,  a  copy  of  a  rate  **  forthwith"  upon 
demand  and  offer  of  payment,  the  complaint 
being  that  the  defendant  had  used  undue 
delay : 

Heldt  that  it  was  not  the  Judge*s  duty  to 
tell  the  jury,  as  a  direction  in  point  of  law 
on  the  facts  proved,  that  the  copy  was  or  was 
not  given  forthwith :  but  that  he  was  right 
in  leaving  it  to  them  to  say  whether,  under 
the  circumstances,  it  had  or  had  not  been 
given  in  reasonable  time,  and  therefore,  ac- 
cording to  reasonable  conatruction,  **  forth- 
with." Teimani  v.  Bdl,  684. 
-..  How  calculated,  730.    Charterparty, 

LI. 

3.  When  a  thing  ia  directed  to  be  done 
"forthwith,"  684.    Ante,  L 

4.  With  respect  to  bills,  52.    Bills,  XII. 

II.  When  of  the  essence  of  the  contract. 

In  reference  to  valuation,  779.    Contract, 
X.  1. 

III.  When  to  be  fixed  by  one  of  the  parties 
doing  certain  acts,  164.    Pleading,  XX. 

IV.  Allegation  of 
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1.  "At  the  same  time/*    Segina  t.  Henley, 
666  n. 

2.  *'  During"  a  period,  663.    Poor,  XIX.  1. 

V.  Construction. 

1.  Where  it  is  impossible  to  act  within  the 
time,  923.    Arbitration,  V.  1. 

2.  "  From"  when  inclusive,  137.  CoifTRAcri, 

XVIII.  1.  • 

VI.  Delay.    Delay. 

VII.  In  pleading.    Pleading,  XIX. 

VIII.  In  indictment  for  obtaining  money  under 
false  pretences,  271.  False  Pretences, 
I.  1. 

IX.  Of  application,  282.    Bond,  I.  1. 

X.  Obtaining. 

What  objections  it  does  not  waive,  1015. 
Demurrer,  I.  3. 

TIME  TO  PLEAD. 
What  not  waived  by  obtaining  time  to  join  in 
demurrer,  1015.    Demurrer,  I.  3. 

TITLE. 
Under  statutory  conveyance  of  the  fee,  469. 
Copyhold,  II.  1. 

TOBACCO. 

Conviction  for  being  found  on  board  vessel  lia- 
ble to  forfeiture,  669.    Conviction,  IV. 

TRADE. 

I.  Usage  of. 

1.  Distinguished  from  immemorial  custom, 
396.    Bank  op  England,  I.  1. 

2.  Cognisance  of,  by  the  parties,  3%.  Bank 
OP  England,  I.  1.     ' 

3.  How  pleaded,  396.    Bank  of  England, 
LL 

4.  How  proved,  396.    Bank  op  England, 
l.  1. 

5.  Operation  of  mercantile  practice,  396, 
425.    Bank  op  England,  I.  1. 

II.  See  also  Vendors  and  Purchasers. 

TRANSCRIPT. 
Of  record,  .'i23,  529  n.    Patent. 

TRAVERSE. 
Pleading,  XVII.  XVHI. 

TRESPASS. 
I.  Quare  clausum  fregit :  defence  under  autho- 
rity. 
Where  issue  taken  on  the  command. 

To  a  declaration  in  trespass  quare  clausum 
^egit,  defendant  pleaded  that  the  locus  in 
quo  was  the  soil  and  freehold  of  T. ;  and 
justified  as  servant,  and  by  command  of  T. 
Replication,  traversing  the  command. 

T.  was  a  minor  and  ward  in  Chancery,  and 
defendant  the  receiver  and  general  agent  for 
the  estate. 

Held,  that  from  this  the  jury  might  infer  a 


general  authority  to  do  the  act,  and  if  ihey 
so  inferred,  ought  to  find  for  the  delendant. 
And  that,  upon  this  issue,  the  piainiiffwas 
not  entitled  to  show  that  he  held  under  a 
lease,  and  to  insist  that  the  act  was  therefore 
such  as  an  infant  could  not  authorise.  Ewer 
V.  Jones,  623. 

II.  Quare  clausum  fregit :  lib.  ten. 
Meaning  and  effect  of  the  plea,  623.  Ante,  L 

III.  For    mesne    profits,    469.     Copyhold, 
ILL 

IV.  Pleading:  generally. 

In  lyhat  respects  diflerent  from  pleading  in 
replevin,  130.    Replevin,  II.  1. 

V.  Evidence. 

Inference  of  general  authority,  623.  AntS,  I 

TRIAL. 

I.  County. 

In  what  divisions,  978.    Pauper,  L 

II.  Not  proceeding  to  trial. 

Costs  against  pauper,  978.    Paupkr,  L 

TRUSTEE. 
Devise  by,  469.    Copyhold,  II.  L 


UNDERLEASE. 
Page  1033.    Landlord  and  Tenant,  L  3. 


Of  parishes,  241. 


UNION. 
Poor,  XIIL 


USAGE. 

I.  Immemorial,  396.    Bank  of  England,  I.  U 

II.  Of  trade,  396.    Bank  op  England,  L  1. 
IIL  Evidence  of,  396.  Bank  of  England,  1. 1. 

IV.  Pleading,  396.    Bank  of  England,  1. 1. 

V.  See  also  Custom. 

USE  AND  OCCUPATION. 
Page   1033.    Landlord  and  Tenant,  1.  3, 
1037.    Mortgage,  III.  1. 


VALUABLE  SECURITY. 
Indictment  with    respect  to,   what    it  must 
allege,  271.    False  Pretences,  I.  1. 

VALUATION. 
Time,  779.    Contract,  IX.  1. 

VALUE. 
Given  for  bill.  843.  '  Bills,  III.  1. 

VARIANCE. 

I.  In  proof  of  consideration,    1.    Consider- 
ation, II.  1. 

II.  In  notice  of  dishonour,  606.    Bills,  XI. 

III.  Between  writ  and  role,  980.    Majtdamiis 

in. 
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VENDORS  AND  PU&CHA8BRS. 
Fikst:  Of  real  estate. 
I.  What  pastes  under  statutory  couTeyance 

of  the  fee,  469.    Copyhold,  II.  1. 
0BCONDLT :  Of  goods  and  chattels. 

I.  What  are  goods  and  chattels. 
Railway  shares,  563.    Compact,  I.  1. 

II.  Conditional  sale. 

1.  Vendor^s  remedies  after  breach  by  ▼endee. 
Where  goods  are  sold  on  condition  that, 

if  they  are  not  paid  for  at  a  time  specified, 
the  owner  may  resell  them,  and  the  vendee 
shall  be  answerable  for  any  loss  on  resale, 
each  sale  is  conditional  and  not  absolute. 

Therefore,  if  the  vendee  do  not  pay  at  the 
time,  and  the  vendor  resell  at  a  loss,  he 
cannot  maintain  assumpsit  for  goods  bar- 
gained and  sold,  or  goods  sold  and  delivered. 

And  the  defence  may  be  raised  on  Non 
assumpsit.    Lanumd  v.  DavaU,  1030. 

2.  What  is  a  conditional  sale :  power  to  re- 
sell on  non-payment,  1030.    Ante,  1. 

III.  Illegality. 

Under  joint  stock  companiea-registration  act, 
563.    Company,  I.  1. 

IV.  Annulling  contract. 

By  resale,  1030.    Ante,  II.  1. 

VENIRE. 

Out  of  chancery  to  try  issue  in  Q.  B.,  523. 
Patkwt,  II.  1. 

VERDICT.     • 

I.  On  how  many  counts,  824*    CoifsPUACY, 
II.  1. 

II.  Special.    Special  verdict. 

III.  Defects  cured  by. 

1.  In  criminal  pleading,  271.    False  Pub- 
TENCES,  I.  1. 

2.  In  civil  pleading,  759.    Judombkt,  IV.  1. 

VERIFICATION. 
When  a  proper  conclusion,  282.    Bond,  I.  1. 

VIDELICET. 
Matter  made  material  by  subsequent  pleading, 
282.    Bond,  I.  1. 


WAGER. 

Derby  lottery,  431.    Gambling,  I.  1. 

WAIVER. 
By  obtaining  time  to  plead,  1015.    Dehx7brbb, 
1.3. 

WARD  IN  CHANCERY. 
Page  623.    Tbbspass,  I. 


WARRANT. 

I.  Dividend,  396.    Bank  of  Enoland,  I.  1. 

II.  Of  commitment  under  summary  conviction 
80,  92.    Conviction,  V. 

III.  Excessive :  when  it  does  not  vitiate  actt 
done  under  it,  469.    Copyhold,  II.  1. , 

IV.  Defects  in :  provisions  for  remedy.    Show- 
,    ing   that    conviction    proceeded   on   yali^ 

grounds,  669.    Conviction,  IV. 

WARRANT  OF  ATTORNEY. 
When  it  may  be  given  in  evidence,  though  not 
stamped,  824.    Conspibact,  II.  1. 

WEIGHTS  AND  MEASURES. 

Obstruction  of  examination. 
Pleading,  130.    Rbplbvin,  II.  1. 

WHARF. 

Injury  by  erecting  in  public  navigable  river 
991.    RiVBB,  I. 

WIDOW. 

I.  Promise  to  pay  debt  due  from  deceased  hus- 
band, 147.    Evidence,  V. 

II.  Removal  to  maiden  settlement,  626.    Poor, 
XXV.  2. 

WILD  BEAST, 
ObligatioiUo  keep  it  secure,  101.   Casb,  1. 1. 


WIFE. 


Babon  and  Feme. 

WILL. 
I.  Evidence  of  execution  under  stat.  29  C.  2, 
c.  3,  s.  5. 

1.  Inferential. 

-  A  will,  dated  before  stat.  7  W  4  &  1  Viet, 
c.  26,  was  produced  on  a  trial  in  ejectment. 
It  was  signed  with  the  name  of  the  alleged 
devisor ;  but  there  was  no  proof  that  the 
signature  was  in  his  handwriting,  or  made 
by  his  authority.  It  was  attested  by  twp 
witnesses,  deceased,  whose  handwriting  was 
proved ;  and  between  their  names  was  that 
of  another  witness,  J.  P.,  who  appeared  to 
sign  by  hie  mark.  A  man  in  extreme  old 
age.  named  J.  P.,  was  called,  who  was  sup- 
posed to  be  the  witness :  but  he  had  no  me- 
mory on  the  subject.  The  will  had  not  been 
disputed  for  sixteen  years  after  the  death  of 
the  devisor.  < 

Held  that,  upon  this  eyidence,  a  jury  mighf 
infer  a  due  execution  of  the  will  under  atat. 
29  C.  2,  e.  3,  a.  5.  Doe  dem,  Daviee  y.  Da* 
vie*,  648. 

2.  Absence  of  memory  of  very  old  witoesi 
a  marksman,  648.    Antd,  1. 
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3.  Will  not  disputed  for  tome  time  aftoar  the 
death,  648.    Antd,  1. 

II.  Aseent  to. 

By  receiving  annuity  onder  it,  555.    Lno- 

TATIOir,  II.  2. 

III.  Contraction.    Dbtisb. 

IV.  Tenant  at.    Estate.  II. 

WILLINGNESS. 
To  tenre;  pleading,  137.   Cortilact,  XVII. 
1. 


Attestiiig. 


WITNESS. 


Want  of  memory  m  very  old  atlMliiig  naln- 
,648.    Will,  LI. 


WORK  AND  LABOUR. 
When  common  ooant  may  be  added  to 
coant  in  contract,  986.    Dbclaxatiov,  U. 

WORKHOUSE. 
Poor  law  commimonera*  order  fiw  hoiUiog, 
291.    Pooa,  in. 


WRIT. 
Quashed  for  varying  from  rule,  960. 
MU8,  IIL 


Ma»a- 


END  OF  toil.  DL 
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